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Life Insurance Bank Ltd. .. | 493 155] 165 | Sat Parkash v, Emperor _ 195 136 
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ress Co. Ltd. è 198 1251 356 , Shiam Sugder Das v. Parsinni ...| 4197 584 
239 | Chattar Singh v. Shugni .. {495 519] 357 Mohammad Saadat Ali Khan v. 
240 | Jalal-ud-Din v. Miran Bakhsh ... | 194 787 Punjab, National Bank Ltd., 
941 | Province of Punjab v. Asa Nand... | 195 764 |- Lahore . |199 653 
243 | Achhru Ram v. Padam Parehad,.. 495 398] 360: | Labh,Singh v, Punjab Kaur ... |196 691 
.246 | Naman v. Haei Singh .. | 495 581] 361 Karam Singh Jawahar Singh v. l 
948 | Panna Lal v; Uttam Chand . | 197 58 Jimpsror 497 108 
953 | Arya Samaj Chaori Bazar, Delhi 364 @hulam Mohammad v. Rajesh- 
v. Ram Gopal 195 717 | war 197 ' 353 
956 | Amar Nath v. Basant Ram A 499 866 | 307 | Chuni Lal Lachman Das v. En- 
257 | Punjab Co-operative Bank LË., peror 196 816 
Lahore v. Official Liquidators, 368 Khurshaid Hussain Salihon Shah 
Punjab Cotton Press Co Ltd. 195 452 v. Emperor 1496 700 
262 | Ram Kumar Jalan v. R. J. Wood 369 | Deputy Commissioner, curse y. 
. &-Co. Ltd. a | 195 831 Gan Singh - | 197 65. 
265 | Panap Dass Ji v. Gopi Chand ... | 196 254] 371| Ahmad Din v. Emperor 196 893 
968 | Nanak Chand v. Piran Ditta .. | 198 132] 372 | Emperor v. Bhagwat Singh Ram 
271 | Atma Singh v. Gian Das . |4195 712 Singh 197 339 
973 | Radhesham Beopar Co, Lid. v. 380 | Janki Nath v. Bishan Singh | 4198 267 
3 Karam Chand a | 195 386] 384 8, a Pleader, Simla, In re .. | 4196 730 
274 Sam puran Singh v. Abthad Din ... | 498 100] 386 | Jia fam v. Sulekhan Mal .. | 196 625 
276 | Emperor v. Phul Singh | 4195 229] 392 | Shukantla v. Peoples’ Bank of : 
279 | Bombay Co. Ltd. v. RadLa Northen India Ltd. 197 1 
Kishan saa | 198 744] 397 | Abdul Hamid v. Khatoon Zaman ; 
984 | Allah Yar v. Anjuman Imdad Begam 197 319 
. Qarza Basti Chak Kotwala 399 | Parkash Wati v. Province of 
.Dakhli, Jalalpur 195 688 Punjab 197 103 
286 | Gauri Parshad Sharma v, Raj 400 Barak Singh v. District O ficial 
Rani 196 177 Receiver 197 581 
291 Rashid Bibi v. Tufail Muham- 402 | Shanti Lal v. Firm Hira Lal Sheo 
mr mad -- | 196 127 Narain 198 726 
292 Rabian ‘Bibi v. Ghulam Ali... | 496 139] 407 | Shankriv. Milkha Singh a | 197 282 
293 | Upper Sind Cigarettes Manufac- 414 | Karam Dad v. Emperor .. | 197 446 
turing Co. v. Peninsular Tobacco 416 | Mengha Ram v. Makhna 198 199 
Co., Ltd. sa | 196 19] 419 | Ram Rakha Mal Bhandari v, Dina 
297 | Emperor v. Darshan Singh = | 4196 106 Nath Bhatia 197 728 
299 | Ghulam Rasul v, Emperor we | 196 467] 421 | Phula Singh v. Hamaman .. | 197 626 
_ 801 | High Court Bar Association, 422 | Devkinandan v. Emperor .. | 197 136 
Lahore v. Emperor - ne | 195 674| 425 | Ghulam Jilani v. Emperor .. | 197 116 
304 | Santi v; Murtu na |1195 5929] 427 | Firm Chandu Lal Parma Nand 
305 | Ram Lal v. Emperor a | 196 225 v. Messrs. Grahams Trading 
357 | Ghulam Nabi v. Umar Bakhsh ... | 197 609 Company (India) Ltd. a | 198 17 
310 Mopar e Ikhtiyar v. Khana ... | 196 400] 431 | Mohammad Ishaq v. Empəror ...| 197 67 
312 D v. Ali Bakhsh wa |496 230] 433 | Madho Singh v. James R. R. 
313 tae ish Chander v. Salehon na 1196 393 Skinner we | 197 227 
- 314 | Molar v. Co-operative Credit 444 | Ali Mohammad v. Mohammad | 
Society of Sambhalka .» | 198 627 Din | 197 263 
316 | Nizam Khan v. Hukam Chand ...| 497 564] 447 | Prem Das v. Brij Mohan Lal... | 198 569 
322 | Ghaus Mokammad v. Emperor ...| 197 413] 450 | Hardwari Malv. Ganga Ram ... | 197 862 
324 | High Court Bar Association, Lahore -453 |’ Mazaffar Hussain v. Adminis- 
, v. Emperor 196 485 trator of the Lahore Manicipality | 198 773 
327 | Firm Annu Mal Har Narain v. 454 | Samman Singh Thakar Sing) v. 
Brij Lal aa {196 611 Emperor 198 252 
333 Galeb Amar Singh v. Emperor ... | 196 390] 459 | Gurdev Singh Sardar Puran Singh 
334 | Shiv Ram Batta v. D. D. Desai... | 496 776 v. Emperor 197 650 
337 | Firm Ram Kishen-Mohan Lal 460 | Muhammad Bakhsh v. Emperor .. 197 711 
Ferozepore City v. Firm Gur- 464 | Mehr Abdulla v. Dasu Ran a | 198 670 
dial Ma!-Sagar Mal .. | 197 735] 465 | Bawa Singh Sawan Singh v. Em- 
340 | Emperor v, Sobha Singh a | 196 766 peror .. | 197 669 
342 | Sunder v. Sita Ram .. |496 8961 471 | DasRam Gehla Ram v. Emperor | 197 801 
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Lahore High Court—concld. Madras High Court--contd. 
480 | Official Liquidator _ Bharat “y 111 | Maragadhammal v. Yashodhammal | 195 206 
.| National Bank Ltd. v. eee 113 | Periaswami v. Ramaswami 195 697 
war 199 773] 113 | Waradaraja Perumal v, Palani- 
° muthu Goundan .» 195 559 
Madras High Court. 120 | Sheshayya, In re .. 195 679 
125 | Moidin v. Dakshayani 192 864 
1 | Emperor v. Kuppammal na | 495 129) 127 | Singarachariar v. Pappathi Ammal 193 896 
6 | Thinnappa Chettiar v. Krishna 147 | Official Assignee v. Hukumchand... 195 422 
Rao 195 329] 149 | Lakshmana Ayyar v. Aiyasami 
18 | R. C. Bhide v. Travancore Natianal Chettiar 192 469 
and Quilon Bank Ltd. .. | 193 818] 152 | Sarveswara Rad Ta Umamahes- | 
19 | Abdul Kareem v. Sarpan o of wara Ran .. 196 288 
Madras 193 551] 154 | Ida L. Chambers v. Kelland i 
22 | Chinniya v. Subbaratnam 193 147 Huxfoşd Chambers 195 507 
23 | Narayanan Nambudripad, In re... | 192 1951 161 | Annamalai Mudali v. Ramasami 
26 | Bapalal & Co, v. Krishnaswami Mudali 196 204 
Tyer eo » {195 24] 176 | Venkatanarasimharaju v. Rama- . 
27 | Thithachumma, Inre ... |192 216 swami | 194 139 
28 | Ramanjaneyulu v. Ramayya a |192 448) 18i Subramania Chetty, In re .. | 192 684 
30 | Nanjunda v. Lakshmanan Chettiar | 492 210 | 182 Madhavi Amma v. Nagappan 
31 | Devidoss & Co. v. Abboyee Get Nayar 493 869 
& Co. na : 195 433] 183 | D. D. Italia v. Ofcial Assignee, 
26 | Venkatappayya v. Ramaswami ... | 192 67 Madras 193 460 
38 | K. Sannaya, In re „|192 263| 185 | Municipal Council, Palni v. Sri 
41 | Venkatasubbarayudu, In re .. |1192 407 Dhandayuthapani Devasthanam, 
42 | Shahul Hameed v. Mohammad Palni .. 1198 34 
Hussain ..{ 193 131] 186 | Patinhare Valappil Pokker v. 
45 | Abdulla Kaka v. Muthanna . | 198 46 Alakkal Kunheethutti . |195 12: 
48 | Nayar Modern Bank v. Travan- 194 | Rajan v. Pankajaymal .. | 195 767 
cure National and Quilon Bank 209 | Rangaswami v. G@palakrishna ... | 195 149 
Ltd. 193 821| 201 | Amal Koya v. Appu . | 193 406 
49 | Subbayya Nadar v. Anjaneyalu .. 495 867| 204 | Ramier v. Srinivasiah .. |195 702 
_50 | Karuppal, In re 192 273 | 207 | Gopalachariar v. Deepchand 
51 | Raju Mudali v. Chinnaraju Naidu | 193 832 Sowear 195 290 
92 | Palani Goundan v. Muthuswami 208 | Lankaram v. Sundaragopala . | 195 212 
Goundan 494 36] 225 | Boya Polamma, In re .. | 192 674 
53 | Gopalaswami Gounder v. Krishna- 229 | Sudalamani Nadar v. Commis- 
swami Gounder .. | 195 261 sioner of Income-tax, Madras ...| 194 76 
55 | Latchanna v. Mallu Dora .. | 193 175] 230 | K. Advocate, Madura, In re ... | 194 587 
96 | Ramamurti v. Sitaramayya 195 752 | 231 | Kannan v. Subramania .. |196 291 
- 58 | Neelappa Reddiar_ v. Solaimuthu 235 | Nagappa v. Annapoorani . | 198 760 
Udayan 193 171} 238] Rami Reddi, In re .. | 195 53 
59 | Doraikannu Odayar v., Veerasami 246 | Veerappa Chettiar v. Oommis- 
Padayachi 196 276 - sioner of Income-tax 194 637 
61 | Public Prosecutor v. Chelliah 249 | Varier v, Commissioner of Income- 
i Tevan 192 289 tax, Madras .. |194 443 
63 | R,a First Grade Pleader, Vellore, 250 | Raghava Menon, In re . | 192 404 
In re 192 604| 251 | Andi Thevan, In re 195 64 
64 | Narasimhulu v. Naga Reddy .. | 4193 827| 255 | Commissioner of Income tax, 
_ 65 | Sidda Reddi v. Venkata Girianna | 1491 £8 Madras v. Karippiah Pillai ... | 194 118 
67 (D) Ramachandra v. Shantarama ... | 195 7331 258 | Pachayanna Goundan In re .. | 192 299 
71 (2) Perumal Konan, In re ../ 192 256] 259 | Mayandi Chettiar v. ae 
81 | Annasami v. Adivarachari .. | 492 870 Municipality 195 301 
87 | Raghupathi v. Krishnamacheriar 192 838] 267 | Karuppan Chetti, In re 193 14 
88 | 1 ullayya, In re 492 704.) 270 | Pachaiammal v. Hindustan Co- 
91 | Ranga Rao v. Ramachandra Rao.. 195 439 operative Insurance Society, 
96 | Meyappa v. Ramaswaini . | 193 &23 Ltd., Madras 1495 201 
99 (D| Mayandi Venkatesa Mudali v., 277 | Ramaswami lyer v. Komalavalli 
Konne Desappa Mudali » | 193 787 Ammal .. 1195 165 
99(2)} Arunachala Mudali, In re 192 311] 280 | Gampala Subbigadu, In re 192 525 
100:2) Sundara Reddiar v. Alagappa 282 | Nedungadi Bank, Lti. v. Dorai- 
: Chettiar 194 134 kannu Ammal 195 408 
101 | Appalanarasayya, In-re . | 192 586] 285 | Seshayya v. Hirachand Chunilal 
107 | Duraiswamy v. Raghavachariar .. 495 853 Firm „. | 494 33 
108 | Narayanamurthi v. Nageswara 289 | Rajoo v. Palaniyappa Chettiar ...| 498 547 
Rao a | 493 751} 290 | Ravupalli Ramamurthy, In re... | 493 347 
‘110 | O. K. Kunjandi v. Chinnavava ... |195 2351 296 | Krishnan, In re a (4983 339 
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Madras High Court— contd, 


Assignee v. Secretary, 
M.&8.M. Railway Employee's 
Co-operative Urban Bank, Ltd, 

Singampilli Yerranna, In re 


Chinnasami Pillai v. Annamalai 
Chetty 

Muniratna Gurukkal, In re me 

Balavenkatarama Chettiar v. 
Maruthamuthu Chetty : 

Kadirvelu Chettiare v. Kempu 


Chettiar 
Abdul Basha Sahib, In re is 
Kasikananda Granacharya Swami- 
gal v. Saravanaperumal Pillai -e 
Ananthana’ ay£na Iyer, In re 


| Varadarajam Pillai v. Krishna- 


murthi Pillai a 
Guruswami Chettiar In re 
Narayana Reddi, In re 


Sankappa Shetty, In re 

Balam Pateyya, In re 

Govindarajulu Naidu, In re 

Muthu Goundan v. Peria 
Goundan ae 

Madhava Ramachandra v. Canara 
Banking Corporation bei 

Public Prosecutor v. Venkata- 
subramanyam : 


Public Prosecutor v. Mynigan 
Ramanuja Ayyangar, In re 
Pechiyappa v. Vazhukka 
Kondayya v. Naganna an 
Thoonga Vedan v. Perumal 
Goundan oa: 
Ramamma v. Venkatalakshmamm 
Commissioner of  Income-tax, 
Madras v. Murugappa Ohettiar... 
Lakshmi Venkayamma v. Ven- 
katapathiraju wi 
Gourochandro Dyano v, Krushna- 
charana TA 
Ramalingam v. Debt Conciliation 
Board Cii 
Sundaram Pillai v. Kandaswami... 
Rajamanickam Chetty v. Abdul 
Halim E 
Gaffar Khan v. Syed Noor , 
Public Prosecutor v. Kunhiraman 
Krishna Pattar v. Elaya Nayar ... 
Perumal Lyer v. Srinivasa Ayyan- 


gar 
Ambujammal v. 
Chettiar Ss 
Govindarajulu v. Gopalaswamy ... 
Kameswar Rao v. Jagannadha 
Sastry ie 
Kesavan Chettiar v. Ramaswami 
Chett‘ar 
Puthukulangare v. Sivarama 
Satiraju v. Venkatasatyam ee 
Raja of Vizianagaram v. Narayana 


Than gavelu 


aju . = 
Panchapakesa Iyer v. Secretary of 
State ex 
Apra Rao v. Secretary of State ... 
Timma Reddi v. Rami Reddi 
Sivagurunatha v. Padmavathi 
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Madras High Court— contd. 


Hussain Batcha v. 
State 

Hussain Khan, In re 

Vénkatarayudu v. Narayana 

Muni Reddy v. Muni Reddy 

Raju Chettiar v. Ramakkal és 

Palgat Elegtric Corporation v. 
Veeraraghava he 

Wenkatranga v. Sithamma ga 

Wa ai Anfmayi v. Secretary of 

ate i 
Venkateswhra v. Venkatega 


Secretary of 


Doraisami Naicken v. Periaka- 
rupyan ee 
Nagalinga Chetty v. Srinivasa 
{yengar 


Venkayammta v. Ramakotayya ... 
Satyanarayana v. Rangayya 
Ghulam Hussain v. Ayesha 
Bibi = 
Bhagavantulayya v. Venkandhora 
Jagannatha v. Senniveera 
Sivakalathi Gramany, In re 
Subba Rao, In re oa 
Chokkalingam v. Commissioner of 
Income-tax, Madras ; 
Ramasubba v. Ayyalu 
Sabhapathi v. Rajarathana 
Satyanarayanamurthi v. Gangi- 
setti i 
Sriniv€sa Ayyangar v. Ramanuja- 
chariar oe 
Venkataratnam v. Surya Rao f 
Kanakasabapathi v. Unnamalai 
Ammal n 
Ramanujam Appalaswamy In re... 
Ramanathan v. Somasundaram ... 
Narasaparaju v. Venkatanarayana 
Chinnabbi v. Venkata Subbamma 
Bhashyakar v. Madras Hindu 
Religious Endowments Board ... 
Subbaramayya v. Venkatasub- 
bamma ` 
Govindayya v. Ramamurthi 
Subramanian v. Muthusami f 
Secretary of State v. Allu Jaganna- 


dham 


Adilakshmi Ammal, In re Si 

Commissioner of  Income-tax, 
Madras v. Jamai Mohamed 

Vattappa Kone v. Muthu 
Koruppan Servai dus 

Munisamiv. Narasappa 

Thiruvengada v. Rajabathar 

Paru Amma v. Kelu Kurup 

Crown Prosecutor yv. Gopal 

Janaki Ammal v. Sanjeevi a 

Marina Ammayi v. Bakhar Beg ... 

Obaudhu v. Sankaran 

Marana Goundan, In re se 

Narayanan Chettiar v. Secretar 
of State pii 

Sinnaswami Goundan v. Rama 
Goundan 

Bali Reddi v. Nagi Reddi 

Ramabhadran v. Manickam . o 

Ghouse Sahib v. Mohamood Khan 
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Medras High Court—contd, 


Venkata Rangacharyulu v. Akkap- 
pa Rao 

Ramaswami Aiyar v. 
Sastrigal 

Bangarigadu v. Anakan apa 

Kuppuswamy Chettiar v. anal a- 
ya Chettiar 

Papellugari Veera Reddi, I n re. 

Kasi Cnettiar v. Secr etary of State 

Public Prosecutor v. lm 
Beevi 

Raman Chettiar v. Muthvpala- 
niappa Ohettiar 

Muhaidin v. Sainambu 2 

Arunachalam v. Seetharam 

‘Veerayya v. Kotireddi 

Standard Type Foundry v.* Ven- 
kataramaniah 

V. 5. Somasundaram, In re : 

Bhumireddi Venkata ‘Reddy, In re 

Raju Bahadur v. Jaggayya 

Nagaraja Rao v. Koothappan 

Ponnuswami Reddiar, In re 

Punnoron Krishnan v. Punnaran 
Thala 

Official 


Ramayya 


Receiver, 
Venkiah — 

Venkatanaragimhacharyulu Yi 
Gangaraju 

Subbiah Ambalam v. Unnamalai 

Vasireddi v. Lavu Subbayya  .®. 

Ramachandra v, Ranganayaki ... 

Pakkam Panchayat Board v. Mu- 
nuswami Reddy 

Takaus aratai V. Tirapa- 
tayya a 

Seetharama v. Abdul Rahiman ... 

Public Prosecutor v. Sooramma ... 

Surayya v.:Balakrishnayya 

Abdul Kuthus v. Inayathulla 

Syed Gaffar, In re me 

Travancore N. & Q. Bank, 
Inre 

Parambath Kanaran v. Vasudevan 

Mahalakshmamma v. Venkatanara- 
yanamurthi 

Venkateswarlu v. Venkatraju 

District Board, West Tanjore v. 
Secretary of State Gi 

Ramaswami Chetty, In re 

Venkatadri Apparao v. Venkata 
Kutumbarao 

Byers v. 
Municipality 

Venkataratnam, In re 

M. & S. M, Ry. Co. v. Bezwada 
Municipality 

Madura Municipality v. N ataraja 

Veerabhadra v. Narayanaswami 

Travaccore N. & Q. Pank, 
Inre 

Unneeri v. Calicut Municipality 

Subbaraya Ayyar, Ín re 

Gajapati v. Annapurnamma 

Karup}anna v. Marutha 

Suryarao Bahadur v. Venkatarao 

Venkatasubbiah v. Jumma Mosgue 

Bhuloganatham v. Rajagopala 


Nellore v. 


Trichinopoly 








Madras High Court—contd. 


Kunjithapatham v. Saraswathi 
Somappa v. Venkataswamy ; 
Commissioner of Tncome:tax, 
Madras v. National Cycle 
Importing Co. se 
Nataraja Mudaliar v. Devanai 
e Ammal ass 
Kshatri Ram Singh, In re 
Narayanan Chettiar v. Commis- 
sioner of Incone-#ax, Madras... 
°Kottiath WVazhayil Devaki V. 
Aryakandi Kunhi Kannan 
Pattabi Rama Iyer, In re “a 
Kootheor Cherappan v. Sankara 


Ayyar 
Viswanatha Sastri v. Muru- 
gappa Chetti. . = 
Vasireddi Sivalinga Prasad, 
In rẹ 


Land AGE Officer, Calicut 
v. Subba Rao . 
Kanniah Naidu v. Rajammal 
Sriniwasa Rao, In re 
Mathrukovil Kizhakkappat } Mata- 
thil Ramalinga Iyer v. Tha- 
vanur Matathil Krishna Pattar’s 
son Swaminatha Ayyar 
Javvadi Spe Ve 
Maharajah of gPittapur 
Vanga Krishna Readi v. Kosane 
Peda Satyam Ng 
Marimuthu Kavandan, In re 
Ramalinga Iyer v. Jayalakshmi 
Sreenivasachariar v. Bysani 
Krishnayya Ohetti i 
Pattu Achiv. Rajagopala Pillai 
Mrs. Swarnam Iswariah v. 


Kanappa Chetty ie 
Sreepathi Balaiah v. Darsi 
Ramayya oP 
Thotabalija Puchala Samanna, 
Inr ar 
Velayudham Pillai v. Subra- 


mania Pillai 
Muthuswami Chettiar v. Nara- 
yanaswami Chettiar 
Ramaswami Iyer v. Veerarayan 
Raja 
Nadiminti Saty anarayanamurthi 


v. Malluri Papay; a 
Public Prosecutor v. Nazappan 
Serval 
Marti Satyanarayana v. Guja- 
varti Anjareddi one 


B. Titus, In re 

Subbayan Chettiar v, 
chami Chettiar 

Wandasami Chettiar v. Messrs. 
Gckuldas Madanji & Co., Tuti- 
corin 

Ivaturi Veera Subramanyam v, 


Ponnu- 


President, District Board, 
Narasapur 
Boganathula Venkataswami v. 


Jangiti Pedda Madduleti 
Pakshi Ramaswami Chettiar v. 
Kesavan Chettiar 
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Maddimsetti Ramayya v. Liqui- 
dator of Bollanka Co-operative 
Credit Society, Ramachandra- 
pur ee 

Thallapaka § Srinivasayya v. 
Nagallapati Obula Raju se 

Jayanthi Rudrayya v. Jan 
Subbarayappa 

Naina Muhammad Rowther v. 

ePeriappa Rowthe® bee 

Nachal, fn re 

Ramanathan Chettiar v. Sabie 
maniam Chettiar 

M, S. Ayyar & Co. v. Srinivasakı 
Naidu 

Kuruvella Subba Rao v. 
Satyanarayapamurthi: 

Raju v. Abdul Rahiman Sahib . 

Kancherla Veeraswami v. Param- 
kusam Nammayya 

Thoongavadan v. 
Goundan 

Paleti Chandrayya v. Yeruva 
Chinnappa Ifeddi a 

Muthuswami Udayan, In re 

Chitravelu Thevar, In re ae 

Peria Guruswami Gounder, In re 

Agasthyalinga Goundan, In re. 

Devarajulu Naidu v. J gyalakshmi 
Ammal 

Kuppiah Chetty v. Saraswathi 
Ammal 

Thadi Murali Mohana Reddi 
v. Medapati Gangaraju ; 

Chilakamarri Lakshminarasim- 
hacharyulu v. McLaurin meh 
School, Coconada a 

Mittinti Narasimhamurthi v. 
Pandiri Satyanandam 

Kunchaparti Venkatachellam v. 
Vemuri Subrahmanyam 

Vempati Venkayya v. Official 
Receiver, Guntur 

Thiruvengadatha 
Sannappan Servai 


Kavi 


Per umal 


Ayyangar y. 


Polisetti 


Pothula Sattiraju v. 
Venkataratnam sia 
Avana Mana v. Maria Kutti 
Umma 


Garland Petroleum Co., In re., 

Subramanya Sarma, In Te’ un 

Santhappa v. Eswarappa Holiappa 
Bulla 

Namburi Subbayya v. Chaganti 
Chandrayya 


Periya YEN adi Chetti, In re.. 

Potluri Rangayya v., Valla- 
bhaneni Ramayya sais 

Raman Nayar v. Kesavan 
Embrandiri 

Gade Subbayya v. Raja Kandu- 
kuri Venkata Hanumantha 
Bhushanarao se 

i<andaswami Thambiran v, 


Vagheesam Pillai 
Palayan, In re 
Muthilakath Krishna Menon v. 
< Chathankandath Chamunni’s 
son Kunjandi 
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Madras High Court—contd. 


827 | Ramaswami Reddiar v. Official ` 
Receiver, South Arcot 
828 | Venkataraghava Iyer, In re 
829 évarayan Chettiar v. Subra- 
mania Iyer 
831 | Tirugnanavalli Ammal v. Venu- 
Eala Pillai - 
833 1) | Ramachandra Iyer, In re 
834(19| Manbuval Hasanath Hamedia 
a School v. Nunicipal 
ouncil, Tiruvarur ues 
834(2)) Sehu Moh#mmad, In re 
836 | N. sor geo Pillai, In re 
838 | Officidl Receiver, East Godavari 
at Rajahmundry v. Tadi Veer- 
seddi 
841 | Palaniappa Chettiar v, Nachiappa 
Chettiar 
845 | Public Prosecutor v, Jevan 
846 | Raja V Rajeswara Rao Garu v. 
| Chintapatla Venkata Rayanim 
|” Garu 
847 Venugopala Pillai v. Thirugna- 
| navalli Ammal 
851 Venigopala Mudaliar v. Embaru 
aidu 
853 | Marudamuthu Pillai, In re $ 
854 | Koti Nagabhushnam v, Chukka» 
palli Venkayya 
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oe RELIGIOUS PURPOSES: WHETHER CHARITABLE. A 


„u The position in regard to gifts by will 
directed to religious objects has been elarified 
by the recent decision of the Court of Appeal 
m,In re Ward (ante, p. 244; 57 Times L. 
Rep. 478). 

¿c While the general principles affecting the 
matter are clear enough, it must be con- 
fessed that the conclusions reached in some 
of the ‘relevant dscisions are not easy to 
harmonise. es 

. Thus, a gift to “the following religious 
institutions” including a convent has been 
held not to be charitable (Cocks vy M anners, 
24,.L. T.. Rep. 869; L. R. 12 Eq. 574), though 
a gift “to the. following religious societies” 
has been held to be charitable, although.. it 
was recognised that the purposes of a religious 
socjety might embrace objects not charitable 
(In re White, 68 L. T. Rep. 187; (1893) 
2 Ch. 41). A, gift “for such religious and 
charitable institutions and purposes” as 
trustees might select has been upheld (Baker 
v. Sutton, (1836) 1 Keen 224), while a gift 
for such benevolent, religious and charitable 
‘purposes as trustees might think proper has 
‘been rejected (Williams v. Kershaw, 5 Cl. 
Fin. 111). A gift toan archbishop and 
his successors “to be used and expended 
wholly or in part assuch archbishop may 
judge most conducive to the gcod of 
„religion in his diocese” has failed (Dunne 
v. Byrne, 106 L. T. Rep. 394; (1912) A. C. 
407), while a gift to an archbishop “upon 
trust that he shall forthwith in his absolute 
discretion devote the same to the further- 
ance of educational or charitable or religious 
purposes for Roman Chatholics -in the 
British Empire’ succeeded (In re Ward 
(sup.)). : 

_, Im these circumstances it is not surpris- 
ing to find MacKinnon, L. J., whoin In re 
Ward made his first acquaintance “with 
„a number of authorities, in most of which the 
„manifest intentions of various testators seem- 
.ed [to his lordship] to have been defeat- 
-zed by their artless use of language,” declar- 


NG J. 1 ' 


religion. 
charitable, involves the consideration of the 


ing that of the authorities’ cited only onè 
seemed to be of any value, because it was the 


only one which laid down a principle which 


he could follow. The learned Lord. Justice 


then proceeded to cite Lord Macnaghten’s 


well-known statement in Income Tux Comi- 
missioners v. Pemsel (65 L. T. Rep. 621; 
(1891) A. ©. 531): “Charity in its legal 
sense comprises four principal divisions: 
trust for the relief of poverty; trusts for 
the advancement of education; trusts for 
the advancement of religion; and trusts for 


‘other purposes beneficial to the community, 


not falling 
heads.” 
Trusts “for the advancement of religion” 
are thus clearly. charitable. A trust for 
“religious purposes” is not, however, on all 
fours with a trust for the advancement of 
Such a trust, while prima facie 


under any of the preceding 


further question whetherit embraces objects 
which are not charitable. Ifit does, it will 
fail on the well-known principle that, if 
the property may consistently with the will 
be applied to other than strictly charitable 
purposes, the trust is too indefinite for the 
court to execute (see per Sir William Grant, 
M. R., in James v. Allen ((1817) 3 Mer. 17). 
Asto tke general nature of a trust for 
religious purposes, Luxmoore,. L. J., in 
In re Ward (sup.) drew attention to the 
statement in ‘Tudor’s Charities that ‘‘the 
proposition that ‘religious purposes’ are 
objects of charity would seem to be establish- 
ed by authority...In England and Ireland 
religious purposes are prima facie charit- 
able.” This was recognised in In re White 
(sup.), where the charitable nature of the 
gift was established, and, indeed, in Dunne 
v. Byrne (sup.), where the gift failed. In 
the latter case Lord Macnaghten said: ‘The 
court has held over and over again that a 
gift for religious purposes is a good charit- 
able gift. That is true.” Itis unnecessary 
to multiply judicial statements on the point, 
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but the following may be given as examples. 
“All the cases with one exception”, Lord 
Langdale, M. R. said in Baker v. Sutton 
(sup.), “go tosupport the proposition, that a 
religious purpose is a charitable purpose.” 
In Townsend v. Carns ((1843) 3 Hare 257) 
Wigram, V.-C., observed: “If this is a 
bequest for religious purposes, I think I 
am bound to hold itacharity within the 
decided cases.” 

In In re White the testator indicated as the 
objects of his bounty, the Tract Society, the 
Home Missionary Society, the London 
Missionary Society, and the Colonial Mis- 

sionary Society; but, for reasons which need 
not be indicated here, these words could 
not be admitted to probate, and were 
ignored. 

In the course of his judgment Lindley, L. J., 

made the following statement; “It is, how- 
ever, impossible, we think, seriously to deny 
that the testator intended his property to be 
-given to some religious societies for religious 
purposes. His property was tobe divided 
amongst certain societies: but for what? The 
only rational answer to this question must, we 
think, be ‘for the purposes of those societies’; 
and, the societies themselves being described 
as ‘religious societies,’ the purposes for which 
the testator gave his property must be treat- 
ed as religious purposes. It is true that 
these are not necessarily charitable purposes, 
‘and in a particular case a ‘religious’ society 
may be shown not to be a“charitable’ society. 
This was the case in Gocks v. Manners. 
But the authorities show that a bequest to a 
religious institution or for a religious purpose, 
is prima facie a bequest for a ‘charitable’ pur- 
pose, and that the law applicable to ‘charit- 
able’ bequests, as distinguished from the law 
applicable to ordinary bequests, ought to 
be applied to bequest to a religious institution 
or for a religious purpcse.”’ 

In Cocks v. Manners (sup.) a distinction 
was taken between a religious institution 
which cecupied itself with external works 
and one which did not. Thus, while a gift to 
the Sisters of Charity of St. Paul, at Selley 
Oak, succeeded, a gifttothe Dominican Con- 
vent, at Carisbrook, failed. The distinction 
was thus formulated by Wickens, V. O. “It 
is said in some cases that religious purposes 
are charitable, and that can cnly be true 
as to religious services tending directly or 
indirectly towards the instruction and edifica- 
tion of the public, an annuity to an in- 
dividual so long as he spent his time in 
retirement and constant devotion would not 
be charitable, nor would a gift to ten 

persons so long as they lived together in 
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retirement and performed act; of devotion 
be charitable.” ‘This passages reverses the 
position. The better opinion would seem 
to be not ‘that the charitable nature of 
religious purposes is realised only in certain 
cases, but that religious purposes are 
charitable unless some consideration derived 
from the context and enlarging the meaning 
of the phrase beyond the scope of the legal 
notion of charity intervenes. Moreover, as 
Luxmoore, L. J., indicated in In re Ward, 
the court was not, in Cocks v. Manners, 
called upon to consider what meaning should 
be attached to “religious purposes,’ those 
words not appearing in the will.” The 
material words were to be found in the gift 
to “the following religious institutions” and 
the evalidity of each gift was tested by the 
objects for which the respective institutions 
had been established. lt is possible that, 
at the present time, the court would take 
a broader view of what is meant by “rell- 
gious purposes,” or words of similar import. 
The wider, and not exclusively charit- 
‘able, use of the term “religious” is, as has 
been indicated, to be sought in the context. 
Thus, in Williams v. Kershaw (sup), 
where the gift was for such benevolent, reli- 
gious and charitable purposes as the testator’s 
trustees should think most benefical, Lord 
Cottenham said: ‘Did [the testator] mean 
that there should be no application of any 
part of the fund toany but religious pur- 
poses? Such does not appear to -be his 
intention; he intended to restrain the discre- 
tion of his trustees only within the limits 
of what was benevolent or charitable or 
religious.” The option introduced a gener- 
ality which deprived the gift of the character 
of a charitable legacy and made it impossible 
for the court to execute it. Benevolent pur- 
poses are not necessarily charitable (see In re 
Diplock (164 L. T. Rep. 339) ), 
In Dunne v. Byrne (sup.) there was, as 
we have seen, a clear recognition of the 
fact that religious purposes are prima. faete 
charitable, but the language of the bequest 
was held to be “open to such wide latitude 
of construction as to raise no trust which ‘a 
court of equity could carry into execution” 
(see per Lord Macnaghten quoting Lord 
Langdale’s words in Baker v. Sutton (sup.) 
Farwell, J., thought there was a- similar 
enlarging context in In re Ward. The 
matter was thus dealt with by Clauson, L. J. 
in the Court of Appeal: “The testator may 
no doubt indicate that he uses such a phrase 
as ‘religious purposes’ in a special sense 
so as to cover a purpose which though con- 
nected with religion is not a purpose conducive 
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to the advancement of religion. The judge 
appears to find an indication of the use of 
the phaase in that extended sense in the words 
for Roman Cétholics in the British Empire’; 
I fear that I cannot agree that these words 
supply the necessary context. They seem 
to me to indicate merely that the beneficiaries 
of the particular charitable purposes (includ- 
ing educational and religious and other 
charitable purposes) for the advancement 
of which the fund is to be applicable are 
to be members of the Roman Catholic 
community. He further finds support for his 
view in the collocation of the phrase ‘religious 
purposes’ with the phrase ‘charitable pur- 
poses.’ It is true that the phrase ‘religious 
purposes’ points to a type of purpose which is 
comprised in the phrase ‘charitable ‘pur- 
poses’ as construed in this court, and accord- 
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ingiy it is true tosay that the words ‘reli- 
glous purposes’ are superfluous in that if 
they were omitted the fund would (by reason 
of the word ‘charitable’) be nevertheless 
available for religious purposes. But super- 
fluous words are not uncommon in wills, 
and the mere fact that the words are super- 
fluous seems tome to be quite insufficient 
to justify the court in putting an extended 
meaning on words which have, as the 
authorities stand, a well-defined meaning.” 

This new decision, emphasising, a it 
does, the harmony between religious and 
charitable purposes, is to be welcomed as 
consonant not only with sound theological 
principles, but also with the nteaning attach- 
ed to the words by the average educated 
man.—L. T. < 


MYSTERIOUS ART OF CROSS-EKAMINATION 


You enter the court room as a specta- 
tor to watch the trial of a case. It may 
involve the interpretation of a will, the 
genuineness or forgery of a document, the 
division of an estate, or the ownership of 
property. The controversy may only con- 
cern the parties, or perhaps has a power- 
ful public interest. You observe a witness 
on the stand. You listen with wounder- 
ment, as the witness, after being cross- 
examined on material facts bearing on the 
case, is now further questioned about a 
host of what appears to you immaterial or 
trifling things, from the state of the wea- 
ther on a certain day to the exact hour 
of sunset, or where the witness went before 
he went home, and with whom, 

Trained cross examiners have a reason for 
this. The witness has either shown undue 
friendliness for the other side, or bias: 
perhaps he is evasive or appears defiant. 
Trial lawyers should be good students of 
human nature, and without betraying emo- 
tions, the cross examiner quickly infers that 
the witness, whose facial expression throws 
out achallenge to shake his testimony, has 
arrogated to himself the role of star sworn 
spokesman for the side that sponsored him. 

It would never do to take up the gaun- 
tlet, then and there. The witness must 
first be made to throw off his hostile at- 
titude, to sheathe his sword. With that 
-end in view, the astute advocate takes him 
“for a ride;’ not the sort of compulsory 
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excursion toan unknown spot from which 
no traveler returns. Not that! Lawyers are 
above such things. 

With well-modulated voice and courteous 
demeanor, the witness is given a cruise into 
realms and places never dreamed of, rang- 
ing from wind and weather to night 
clubs, from sundry diversions and pastimes 
to other happenings having no bearing on 
the case. He and you, “‘listening in,’ wonder 
what it all means. The witness is now 
finally diverted from his purpose. The 
object of this far flung inquiry about airy 
nothings, is now discovered. 

The man in the witness box, thrown off 
his guard, is suddenly brought back to the 
crucial facts of the case and further hur- 
ried interrogation brings from his once 
hesitating and unwilling lips the real truth. 
Ashe leaves the witness chair, he smiles 
pleasantly at his supposed tormentor. Para- 
phrasing the words of Oliver Goldsmith, “he 
came to scoff, but remained to pray.” 

The incident, somewhat typical, illust- 
rates the superior advantages of courteous 
treatment over the objectionable browbeat- 
ing which frequently fails of its purpose. 
It emphasizes the need of the power to 
discover, if possible, what is in the minds 
of men and women who testify, and the 
necessity for ingenuity, developed percep- 
tive faculties, poise and patience. All the 
peculiar and varied manifestations of human 
nature, as they reveal themselves,. must be 
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carefully watched and analyzed as the witness 
proceeds. ; 

The primary design of cross-examination 

is to bring out the truth, and it is the 
most’ effective weapon to accomplish that 
end, when properly-and intelligently em- 
ployed. The art cannot be taught: know- 
ledge of it comes out of the school of expe- 
rience—the court room. 
- Most witnesses are honest, and it is a mis- 
take to charge all untrue testimony to im- 
pure motives, when it may arise from 
either poor memory, faulty first impres- 
sion, lapse of time, sympathy, conflicting 
newspaper reports and the like. Witnesses 
naturally vary in their powers of percep- 
tion; if they ‘are at fault there, the subse- 
quent verbal re-creation is likewise. In 
order to distinguish’ between the honestly 
mistaken witness and the perjured one, the 
lawyer must carefully watch facial expres- 
sion, the movement of the hands and the 
mcuth, in fact, the entire demeanor. These 
ald counsel in forming judgment. 

Experienced practitioners know thatif a 
witness speaks from the side of his month, 
that the habit may have been formed 
while serving a prison term. If the testi- 
money is false, opportunity is then afford- 
ed to discredit the witness by producing 
the evidence of his conviction and jail 
sentence. But, if the witness, though an 
ex-convict, is telling the truth, and is cor- 
roborated by credible testimony, why humi- 
liate him by revealing his unfortunate past 
and thereby earn the ill will of the jury, 
both against offending counsel and his 
client ? 

_ It is well to remember the admonition of 
the great lawyer, Rufus Choate, “never 
cross-examine any more than is necessary. 
Ii you don’t break the witness, he may 
break you.” The importance of conference 
between lawyer, his client and his wit- 
. nesses, In advance of trial, cannot be too 
strongly: stressed. Witnesses should þe 
carefully interviewed before being offered. 
Often, the client, a lion in the law office, 
is a weak lamb under fire. He crumbles 
-under the assault. I have often burned 
the midnight oil with my lawyer collea- 
gues, pondering whether a certain witness 
should be put on the stand or whether 
or not a particular question should be asked 
of the opposition witness. 

The public cannot fully realize the 
amount of labor and thought the conscien- 
tious advocate gives to these problems. 

When you see a performance depicting 
court trial. on the. speaking stage or 
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screen, whether: ib be “The Trial of .Mary:; 
Dugan,” “Zola,” “On Trial,” ‘Night ‘of, 
January 16th” or “Portia. on Trial,” -alk, 
excellently portrayed, the . playwright ‘ad: 
roitly arranges everything in; advance ‘so: 
that the fair heroine always brings the, 
villain to justice at the appointed hour: 
and the hero, also turning up on schedule, 
n pays off the mortgage and claims his: 
ride, eae oe 
Facing the judge and juryin the flesh, 
there is no such pre-arranged drama}: no, 
prepared script which need only be mes, 
morized and acted; no cleverly devised.dia- 
logue; no advance tip on the final, deči- 
sion. ° | E | 
What will the answer be io the vital. 
question propounded ? On that reply, whe: 
ther yes or no, may depend life, liberty, 
fortune or good name. The real court 
room tbrobs with thrills, humor, pathos, 
tragedy and romance, every day in the 
year. Tne busy. trial lawyer can never 
want for kaleidoscopic change and variety. 
He is called upon frequently to travel 
far afield and read up and study phases 
of sciences, arts, crafts, mechanics and the 
like. He must qualify as best he can’ in 
the case before him in order to intelli: 
gently examine his own expert and those 
called by the opposition. er 
Let me illustrate. A safe has been rob- 
bed. Valuable funds, five thousand dollars, 
abstracted during the night hours, and the 
merchant-client exhibits his ‘‘mercantile 
sale burglary policy” upon which he relies 
to recoup his loss, A quick visit to the 
scene of the burglary reveals that the outer 
walls and- doors of the safe are badly bat- 
tered and that the thief apparently made 
his felonious entry in that fashion. 
The insurance company resists payment, 
and pointing to the tumblers}. rim, spindle 
and dial, says: ‘‘We are not liable; .the 
safe was opened, whether by a profes- 
sional yegg or employee, by a key’ or 
manipulation of the lock.. The policy. does 
not protect against that type of loss. i —:' 
“Yes, we noticed the battered: exterior, 
but that is camouflage to conceal the entry 
by a. key or manipulation.” Here is-whére 
the lawyer may just as well don overalls, 
visit the workshop of a safe expert .and 
learn all about the mechanics of safe doors, 
and safe locks, and be’ prepared, with an 
expert at his side, to cross question the 
expert of the insurance company;. for. he 
will surely be there at the trial. <. us 
A case arises involving the real cause. of 
death. A medical expert is indispensable, 
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and under, his. ‘tutelage, a preparation - 
is made.” “Well qualified specialists are 
equally, necessary in ‘questioned document” 
cases, such as wills, 


and, in diepe handwriting controver- 
sies, 
. There are experts in paper manufac- 


turing ‘and typewriter construction who?can 
aid counsel ` and enlighten the court by 


showing that a certain grade of paper or, 


typewriter used in the makeup of the 


spurious instrument was not in existence at- 


its alleged date. 
"Expert photographers are helpful aids 
to determine whether or nota photograph 
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is a truthful representation or is faked or 
distorted. 

JA high ‘court has decided that the use 
of moving pictures for the purpose of plac- 
ing facts before a jury should be largely 
left to the discretion’ of the presiding 
judge, the important question always 
being, “Has there been accuracy in repro- 
duction ?” Which leaves me to conclude: 
When television is sufficiently perfected, 
may we not expect the court to hold that 
if the tele-picture is properly taken, it 
may he considered as an evidentiarye fact. 
Case and Comment. 





THE SOCIOLOGICAL ASPECT OF CRIMINOLOGY. 


Social sciences have reached a point of 
development. where their investigations into 
socially undesirable and pr ohibited behavior 
should be liberated from the fetters of juridi- 
éal'positivism. 

Of course, a criminal.is primarily and dis- 
tinctly a person who has been found guilty 
by a criminal Court of a definite act or 
omission that is outlawed by law or statute. 
But it does not follow that criminology must 
limit. its research to such behaviour or to 
that distinct group of people. Already the 
Italian: scientist Garofalo, who coined the 
words “criminology” in his work Crimino- 
logia (first edition 1885) advised its use in 
the narrower juridical sense and in a 
broader, sociological sense. This wise advice 
is‘ still appropriate for our age that has 
come to learn that objective criminal be- 
hayior does not always result in a societal 
feaction of a given pattern, or that a given 
societal reaction allows for conclusions con- 
cerning a definite action evoking it. Crimino- 
logy tends thus to become the “science of 
undesirable social behavior” and of societal 
reactions to such behavior, 

‘This problem recently has been discussed 
more widely, since Sutherland directed the 
attention of scientists toward the fact that 
socially ‘harmful and highly undeairable 
behaviour of certain types (white collar 
crime) was not dealt with by the criminal 
courts, but by boards, magistrates, or other 
authorities. Sutherland insists that such a 
‘differentiation of societal repressive reaction 
does not alter the fact that these acts are 
‘sociologically to be regarded as crimes, and 
that these patterns of behavior are to be 
included in the science of criminal psycho- 
losy and kaa in general, although 
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they are not part of the criminological off- 
cial statistics. 

Van Vechten, however, took exception to 
this suggestion. (3). He stated that “on 
theoretical grounds there is certainly enough 
significance i in social attitudes to make social 
sanctions as important a test of criminality 
as law and social damage.” Further it 
would be difficult for the scientists to adjust 
their teaching or their researches to a 
changed definition. “Asa matter of practice 
there is a very considerable body of research, 
conclusions, and theory, admittedly valid for 
the ordinar y sort of underworld and under- 
privileged character, which would have to 
be almost hopelessly incumbered with quali- 
fying reserves if we are to include large 
portions of the medical, legal, banking, 
and other professions in the criminal 
classes.” 


Van Vechten’s positive contribution to 
the explanation of the phenomenon of dif- 
ferential societal reaction against different 
types of prohibited social behavior is the 
introduction of the notion of Social Tolerance 
and of the concept of ‘toleration quotient, ie 
based on the social status of the person in- 


volved. 

“To express the relationship between objective be- 
havior and sosial status the concept of the ‘‘tolera- 
tion quotient’’ is suggested. This would be a fraction 
of which the numerator would be the objective be- 
havior and the denominator the measure of the commu- 
nity tolerance for the particular type of behavior on the 
part of membersof the class to which the person con- 
cerned belongs, plus some individual factors. When 
the numerator exceeds the denominator formal and 
official action takes place ; the seriousness of the action 
having some relation to the degree of excess, For 
quotients less than unity, social pressure short of 
official action, but still somewhat proportional to the 


‘value of the quotient, are brought to bear. i 
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‘But this concept explains very few of the 
relevant problems. Is social toleration pri- 
marily connected with status? Does the 
problem, which Sutherland has started, 
imply that the man of high social status 
can get away with murder or theft, that 
is with that type of ‘objective behavior,’ 
which would be repressed by “formal and 
official action,” if perpetrated by a member 
of the underprivileged classes ? That may 
happen. But Sutherland’s “white collar 
crime’ was typically behavior ofa pattern 
whicl! is obviously inaccessible to the under- 
privileged classes. And the “toleration” 
applies generally to this pattern of behavior, 
and not to the status of the perpetrator, at 
least not in the first line. 

In raising these questions, the investi- 
gator is nevertheless confronted with the 
fact that societal repressionels not exclu- 
sively determined by the intensity of social 
harmfulness of a pattern of behavior, but 
that other important factors enter into the 
pattern of reaction. These factors are 
obviously manyfold, and many of them are 
consciously or subconsciously concealed from 
general knowledge, because since times im- 
memorial the ideal of impartial, that is of 
mechanically equal justice, has been upheld. 
This ideal, however, never prevailed in abso- 
lute and unqualified form, not even in 
theory, except during the short period of 
Beccaria’s influence on continental European 
legislation. Andeven then, there were re- 
markable distinctions to be observed, just 
those distinctions which have excited Suther- 
land’s attention. 

One of the guiding ideas of societal re- 
action seems to be a moderation in employ- 
ing repressive action. This moderation dis- 
appears at times. For instance, the exces- 
sive use of capital punishment during the 
18th century may easily induce the opposite 
conclusion, namely that the social repres- 
sive apparatus always tends towards a maxi- 
mum of officiousness. Still, in balanced 
times, the other tendency is clearly observ- 
able. The last decades have seen it at 
work in institutions like probation and 
even parole; in all the social services comple- 
menting and even replacing social repression 
for the underprivileged classes. Moderation 
tends to appear as “toleration” in its initial 
stages. 

What looks like “toleration” may be social 
weakness. Caesar tells of the Gallic nobles, 
who appeared before their informers with 
an enormous retinue, thus demonstrating 
that the execution of an unfavorable judg- 
ment against them would be hardly feasible. 
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A similar situation of general social weak- 

ness or disintegration causes the toleration 
of gansterism, but hardly a regard for their 
Status as members of a privileged class. 
The fact exists that society as an organized 
unit is not always mightier than some 
Individuals or groups. Society does not 
tolerate these groups, but it must submit to 
them until it gains sufficient strength to 
deal with them. l 

There are obviously also cases, where Van 
Vechten’s explanation holds good. There 
are individuals in every society who seem 
so important for the general welfare that 
society goes not want to interfere with their | 
activity, even if single acts are undesirable. 
Unforgettable is the damage done by social 
repression in the. cases of Lord Byron and 
Oscar Wilde. But such social opportunism 
is bound up with personalits, not generally 
with status. It is based on the fundamental 
insight that there is hardly sucha thing as 
objective behavior, but that the ecnsequences 
of eaeh act vary according to the circum- 
stances. 

In other cases, for instance in the case of 
delinquent children of well-to-do parents, 
social interference may seem unnecessary, 
on the objective side, because the social 
harm has been amended by the parents 
and because, subjectively educational, 
measures may be taken by the family. 

This is a special instance of the general 
problem of whether society can afford ina 
special case to prosecute, or whether it can 
afford not to prosecute. This dilemma is 
uppermost in all legislation and still more 
important in the practice of the courts, 
Every formal and official prosecution adds 
to the social harm of the criminal act. the 
social damage of the total or partial destruc- 
tion of the personality of the perpetrator of 
this act, quite apart from the cost of his 
punishment to the community. If there is 
little probability of chronic criminosity, or 
of infectious propagation of this type of 
behavior, prosecution may be unadvisable. 
On the other hand, infectious crimes must 
be dealt with comprehensively. Whether a 
crime is infectious, and to what extent. an 
objective type of behavior is dangerous, de- 
pends only to a minor extent on the objective 
behavior. To a greater extent it is condi- 
tioned by the “Gestalt?” of the whole situa- 
tion, of which the objective behavior is only 
one detail, Mush European legislation 
makes allowances for such changes of seduc- 
tive virulence by supplementing a normally 
lenient type of criminal statutes with pro- 
visions for extraordinary measures. That 
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means: a general toleration may be revoked, 
if a given type of crime spreads or changes 
its importance through the change of situ- 
ation. 

Another instance of this differential social 
reaction is to be found in the formation of 
vigilance committees. Punitive repression is 
only a supplementation of suggestive régu- 
lative instituations, neighborhood, church, 
family. Whenever these institutions fail, 
punitive ‘reaction increases, either officially 
or unofficially : as well, because in such a 
situation of social disequilibrium the social 
consideration for the individual members is 
at a minimum, as because the infectiousness 
of criminal acts for this very reagon is at 
a maximum. In certain cases, the opinion 
of minor groups may differ from the opiwions 
of society at large : Lynching of negroes is 
due toa disregard of the social value of a 
negro’s life, and at the same time to an 
exaggerated appreciation of the danger of 
the spreading of negro criminality. This 
dissenting reaction must find expression in 
extrastatutory acts, because it is expressly 
only by certain groups, not by the society. 

Failure of society to find the right medium 
between lack of vigilance and exaggerated 
rigidity is one of the most upsetting ele- 
ments. Obvidus “toleration” of objective 
criminal behavior that has been generally 
outlawed by society is very often the cause 
of revolutionary or pre-revolutionary atti- 
tudes. l 

Social reaction towards a given behavior 
is therefore always qualified by sundry 
factors : by’ the social harm done, by antici- 
pation of its infectiousness. by a delibera- 
tion upon the cost of prosecuting and the 
cost of not-prosecuting, by the cost of apply- 
ing punitive measures, by the costs of 
interfering with a personality of a given 
social value. These deliberations find some- 
times expression in law and statutes, as 
qualifications and exemptions. Sometimes 
they work subreptitiously. But they always 
are present. They are the cause of the 
failure of legislation even to succeed in 
eliminating the human subjective factor in 
social reactions of a formal nature. 

But the true social distinctions are based 
on other causes and expressed in a different 
manner. It is the so-called ‘‘cbjective be- 
havior,” in which the different types of 
“criminality” that are characteristic of the 
different social groups find expression, that 
is different. As Hootcn observed, the wish 
to gratify one’s desires in socially prohibited 
and undesirable ways, may be the same 
with members ofall classes. But except for 
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a few very fundamental drives that allow 
for expression onlyin'a given channel, the 
drives for self-assertion, self-aggrandisement, 
forbidden gratification will find a very 
different objective expression under differ- 
ent environmental opportunities. Jack- 
rolling is the adequate expression for the 
underprivileged. It would be ridiculously 
inadequate to gratify the white collar man’s 
desires for quick money. The type of 
violent assault is different with the gangster 
and with the courtiers of Louis XIV. It is 
by no means true that society showe uni- 
formly a higher “Toleration Quotient” for 
members of the privileged classes, as Van 
Vechten’s formula assumes. Suciety’s differ- 
ential reaction pattern works both ways. 
But it is seldom arbitrary. The history of 
the repression of the duelling habit shows 
that. Of common practise in feudal times, 
when everybody had to rely on his own 
pluck, duellig is prohibited by middle class 
moral and middle class legislation, when the 
State is the general common safeguard. 
But it remains obligatory for the body of 
officers and other groups, whose social func- 
tion is based on personal courage. The 
pacifistic outlook of 1918 aims ata total re- 
pression. But the reaction of 1933 brings a 
total re-establishment. Certain undesirable 
acts, connected with trade and acquisition of 
wealth, were likewise handled when the 
acquisitive mentality seemed the source of 
social welfare. Political propaganda is a 
virtue in democracies. European legislation 
before 1933 agreed in certifying to the 
political criminal that he was not the mean 
brand and ought to be handled with velvet 
gloves, because the independence of political 
thinking seemed necessary for appropriate 
progress, and because therefore society re- 
solved to put up even with abuses. But it is 
a deadly crime in totalitarian states. 

Thus society adhibits Toleration, when not 
extermination but modification of underlying 
drives is desirable. l 

Society and sociely’s mores and legisla- 
tion find many ways of effecting discrimi- 
nate behavior reaction against behavior 
patterns, which seem to originate in mental 
attitudes that society highly values at the 
given times. Pareto refers to the fact that 
society may at times feel a scarcity of certain 
types of elite-representatives. In a time of 
war, the strain on the military groups may 
be excessive ; the demand may exceed the 
supply. This being so, who would assume 
that society may prosecute with cruelty the 
warlike and violent type of man, and punish 
by repressive reactions their typical crimi- 
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nality? “Then industry and commerce de- 
velop and the supply, though remaining the 
same, no longer meets the demand.” (The 
Mind and Society, $2045.) Who would 
expect at such times a reaction against white 
collar crime which might tend to diminish 
the supply of white collar workers ? 

At a later period, when the supply exceeds 
the demand, and when trade and commerce 
are no more expanding, the societal attitude 
must change. The trading individual is no 
more so important for society. Thereby his 


transgressions become more harmful.- As: 


the given class is subject to a harder pres- 
sure by the transition to a-.less favored 
social status, the propensity to make up for 
. this deterioration through fast methods in- 
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creases, And the result will be that society, 
will replace lenient methods by harsh re-' 
actions. “ae 
It is up to social science to contribute toa 
clear understanding when such å change of 
attitude on the part of society is desirable: 
Sociel science must understand the under- 
lying mechanisms of reaction; it must deal 
with antisocial behavior irrespective of status 
and irrespective of legalistic. differentiations. 
White collar crime is only one instance of 
a general phenomenon. But as we are 
changing our evalution of its meaning, it 
serves well to designate the -underlying pros 
blems æf criminology and criminal . psy- 
chology.—The Criminal Law and Crimino: 
logy. a eoa 
a fees ee chm 
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Highway Obstruction During Black-out 

In Fox v. Newceastle-on-Tyne Corporation 
(The times 13th June) du Pareq, L. J., in 
the course of a dissenting judgment drew 
a distinction with reference to the liability of 
local authorities between highway obstruc- 
tions errected prior to the coming into 
operation of the Lighting (Restriction) Order, 
1939, and those created since that time. The 
former were governed by the decisions in 
Greenwood v. Central Service Compan: 
Limited (163 L.T. Rep. 414; (1940) 2 K. 
B. 447), Wodehouse v. Levy (163 L. T. 
Rep. 227; (1940)2 K. B. 561) and Lyus v. 
Stepney Borough Council (164 L. T. Rep. 
195). The obstructions in those cases had 
been erected with all reasonable care in 
the conditions then prevailing, and the autho- 
rities did not come under any new duty when 
the black-out came into force. As to obsruc- 
tions errected since the coming into force of 
the Lighting (Restrictions) Order the learned 
lord justice thought that, if people were 
erecting a building in such conditions that 


they knew it would not be'safe until painted 
white or made visible, a judge was entitled to 
find them guilty of negligénce if they left it 
without such protection to the-public. That 
did not put a burden on the authority further 
than that of showing reasonable intelligence; 
The case was one in which the plaintiff 
claimed damages for personal injuries as 
the result of coming into collision ‘on’ a, 
motor cycle with an air-raid shelter which 
had been erected by the local authority .on 
the highway. The plaintiff argued . that the 
authority had been negligent in failing to 
make use of the permissive powers of 
restricted lighting under para. 4 of the Order 
or in failing to indicate the presence of the- 
obstruction by painting. A county court 
judge awarded damages; but an appeal from 
this decision was allowed, MacKinnon and 
Luxmoore. L., JJ., holaing that the position 
was governed by the cases above cited. 
Leave was given to appeal to the House 
of Lords.—L. T. - 


AN 


ee ee ka 


INDIAN 


CASES 


1944 








VOLUME—196 . . 


erm a aaa” 


BOMBAY.HIGH COURT 
Full Bench ° 
Second Appeal No. 121 of 194 
March 6, 1941 
BEAUMONT, C. J., MACKLIN AND SEN, JJ. 
KRISHNA GOVIND PATIL—APPELLANT 
Versus 
MOOLCHAND KESHAVCHAND GUJAR 
- “y’ © — RESPONDENT 

Civil Procedure'Code (Act V of 1908), 0. XXI 
rr. 16,11, 2 (3)—Application under r. 16 is one for 
execution of decree and not one for leave to execute 
decree—Court which passed decree and to which ap- 
plication under r. 16 1s made, if executing Court and 
‘bound by prohibition in’r.2 (3) — Two applications 
anderr.1Gandr. 11, if essential. Mp 7 

An application under r. 16, O. XXI. Civil P. C., is in 
the express words of the rule, an application for execu- 
tion of the decree, and it is not an application for leave 
to execute the decree. The Court to which the applica- 
tion is made, which is the Court which passed the decree, 
is hearing the application dsan executing Court, and is 
accordingly bound by the prohibition contained inr. 2 
(3). 75 Ind. Cas. 893 (1)and 80 Ind. Cas. 422 (3), 
Overruled. 137 Ind. Cas. 28 (4) and 148 Ind. Cas. 
1118 (5 , relied on. 

No doubt in certain cases such as, where there are any 
complications,or where the decree has been transferred for 
execution atthe instance of the decree-holder to another 
Court it may be desirable to make two applications, 
one under r. 16 to get the assignment recognized and a 
further application under r. 11 giving the particulars of 
the methods in which execution is prayed. Butit is 
not necessary to have two applications. A single ap- 
plication may ask that the decree be executed at the 
instance of the assignee in the manner specified, com- 
plying with the requirements of r. 11. 
877 (2), approved. 


S. A. against the decision of the District 
Judge, Belgaum, in Appeal No. 253 of 1938. 


Mr. K. G. Datar, for the Appellant. 
Mr. K. N. Dharap, for the Respondent 


Beaumont, C. J.—This is a second appeal 
from a decision of the District Judge of 
Belgaum, and has been referred to a Full 
Bench, because it raises a question, whether 
the decision of a Bench of this Court in 
Raghunath Govind v. Gangaram Yesu (1), 
is correct. There was a deċree in this case 


(1)47 B 643. 75 Ind. Cas. 893; A I R 1923 Bom. 404; 
25 Bom. LR 474, - . 
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for maintenance, and the decree-holder as- 
signed certain alrears.of maintenance under 
that decree to the present respondent. The 
present respondent applied to execute the 
decree under O. XXI, Y. lland r. 16, Civil 


`P. C. The angwer made by the judgment- 


debtor was that the arrears of maintenance 
purported to have been assigned had in fact 
been paid, and, therefore, there was no 
effective assignment. The trial Judge held 
the satisfaction proved and dismissed the 
darkhast. The learned District J udge, in 
appeal, held on a legal point that the satis- 
faction was not proved and directed execu- 
tion to proceed. In this Court the first point 
taken is that inasmuch as the alleged pay- 
ment has not been certified under O. XXI, 
r. 2, it is not open to the judgment.debtor to 
prove such payment, even ifin fact it took 
place. 

Order XXI, r. 2, provides in sub-r. Ch); 
that when a decree is adjusted out of Court, 
the decree-holder has to certify such adjust- 
ment to the Court whose duty it is to exe- 
cute the decree, and the Court is required to 
record the same accordingly. Then sub-r, (2) 
enables the judgment-debtor to get pay- 
ment or adjustment recorded, where the 
decree-holder fails to doso. Then sub-r. (3) 
provides that a payment or adjustment, 
which has not been certified or recorded, 
shall not be recognised by any Court exe- 
cuting the decree. I apprend that that rule 
was passed in the public interest. No doubt 
sometimes it operates harshly by preventing 
an honest debtor, who has paid off his credi- 
tor, from proving the fact; but, on the 
other hand, it prevents false claims of piy- 
ment having been made being presented to: 
Courts in execution. The Legislature hay- 
ing enacted that rule, it is the duty of 
Courts to give effect toit. Rule 10, pro. 
vides that where the holder of a decree de- 
sires to execute it, he shall apply to the 
Court which passed the decree, or if the 
decree has been sent under the provisiong 
in the Code to another Court, then to Such 


~ 


2 KRISHNA GOVIND V. MOOLOHAND KESHAVCHAND (ROM.) 


Court. Rule 11, specifies the particulars 
which have to be given in an application for 
execution. Then r. 16, deals with the as- 
signment of a decree and provides, so far 
as material, that where a decree is-transter- 
red by assignment in writing or by opera- 
tion of law, the transferee may apply for 
execution of the decree to the Court which 
passed it; and the decree may be executed in 
the same manner and subject to the same con- 
ditions as if the application was made by 
such decree-holder. Those last words cer- 
tainly seem to suggest that the assignee 
will be placed in the same position as the 
decree-holder, if the Court is satisfied that 
the assignmerft is in order. The first proviso 
to the rule requires notice to be issued to the 
transferor and the jadgment-debtor and the 
Court has to hear their objections to the exe- 
cution of the decree. 

Now the view which this Court took 
in Raghunath Govind v. Gangaram 
Yesu (l), was that ifasmuch as under 
r. 16 the application has to be made 
to the Court which passed the decree, which 
may not be the Court for the-time being 
executing the decree, because execution of 
the decree may have been transferred to an- 
other Court under the provisions of ss. 38 
and 39 ofthe Code, the Court hearing an 
application under r. 16 is not a Court exe- 
cuting the decree within O. XXI, r. 2, sub- 
r. (3). The Court in effect treated the ap- 
plication under r. 16 as being an application 
for leave to execute the decree, and con- 
sidered that until that leave was given, the 
Court which passed the decree was nota 
Court executing the decree. But, with all 
respect to the learned Judges who decided 
that case, they have overlooked the fact that 
an application under r. 16 is in the express 
words of the rule an application for execu- 
tion of the decree, and itis not an applica- 
tion for leave toexecute the decree. Form 
No.7 in App. E, which is the form of 
notice to be issued under r. 16, recognises 
that an application has been made to the 
Court for execution of the decree on the 
allegation that the decree has been trans- 
ferred to the applicant, and then it gives 
notice to show cause why execution should 
not be granted, not why leave to execute 
should not be granted. So that, in my opi- 
nion, onthe wording of O. XXI, r. 16, it is 
clear that the Court to which the application 
is made, which is the Court which passed 
the decree, is hearing the application as an 
executing Court, and is accordingly bound 
by the prohibition contained in r. 2 (8). 
“Mur. Datar contends that there must al- 
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ways be two applications—one under r. 16. 
to get tke assignment recognised and a fur- 
ther application under r. 11 giving the par- 
ticulars of the methods in which execution 
is prayed, and that the first application is 
really not one for execution. No doubt it 
is @pen to the assignee to make two appli- 
cations as was held by B. J. Wadia, J., in 
Baijnath Ramchander v. Binraj Joowar- 
mal Batia & Co. (2), and in a case where 
there are any complications, or where the 
decree has been transferred for execution at 
the instance of the decree-holder to another 
Court that may be a desirable course. But 
LT entertain no doubt that it isnot necessary 
to have two applications. A single applica- 
tion may ask that the decree be executed at. 
the’ instance of the assignee in the manner 
specified, complying with the requirements 
of r. 11, and that course was in fact adopted 
inthe present case. The decision of this 
Court in Raghunath Govind v. Gangaram 
Yesu (1), was followed by .a Bench of this 
Court in Ganpaya v. Krishnappa (8), but 
Shah, J., who was the only Judge who had 
not been a party tothe decision in Raghu- 
nath Govind v. Ganyaram Yesu (1), in fol. 
lowing the decision expressed, a difficulty in 
seeing how the assignee of the decree could 
be in a worse position than the decree-hol- 
der. No doubt, the decision has been fol-. 
lowed in unreported cases in this Court, but 
it has not met with the approval of other 
High Courts. It was dissented from by a 
Full Bench of the Madras High Court in 
Subramanyam v. Ramaswami (4),. where 
earlier decisions of that Court, which had 
been relied on by this Court in Raghunath 
Govind v. Gangaram Yesu (1), were over- 
ruled. The decision has also been dissented 
from by the Allahabad High Court in Murari 
Lal v. Raghubir (5). 

It is said that on the principle of stare 
decisis we ought not to overrule the decision, 
but itis not a decision which enacts any 
principle of law, or which affects title to 
property. It seems to me to bea decision 
which is based on a plain misconstruction of 
the words of r.16, and as it kas not been 
followed in other High Courts, I think it is 
desirable that this Court should come into 
line with the rest of the High Courts, and 


(2) 39 Bom. L R 540; 170 Ind. Cas. 877; A I R 1937 
Bom. 365; IL k (1937) Bom. 691;10 R B 143. 

(3) 26 Bom. L R491; €0 Ind, Cas. 422; AIR 1924 
Bom. 394. 

(4) 55 M 720; 137 Ind. Cas, 28, A I R 1932 Mad. 872; 
62 ML J 562; (1932) M W N 190; 35 L W 538; Ind. 
Rul. (1932) Mad. 335 (F B). i l 

(5) 56 A 694; 148 Ind. Cas, 1118; A TR 1934 All, 209; 
(1934) A LJ 198;6 R A 827; 1934 A L R 523. 
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that we should overrule the decision in 
Ganpaya v. Krishnappa (3). On that view 
of the case, it is not necessary to consider 


- the view which the learned District J udge 


took on the question whether payment was 
proved, but I must not be taken as doubting 
the correctness of the view of the law which 
the learned District Judge took on that 
part of the case. Itis, however, not neces- 
Sary to deal with that matter. The appeal, 
therefore, will be dismissed with costs. 


Macklin, J.—I agree. 
sen, J.—I agree. 
D. Appeal disenissed. 


ALLAHABAD HIGH COURT 
First Appeal No. 324 of 1937 
January 28, 1941 
BAJPAI AND Dar, JJ. 
Mirza HIDAYAT BEG—AppELLANT - 
VETSUS 
Seth BEHARI LAL—RESPONDENT 


Religious endowment — Trust — Nothing done to 
Carry out trust or its scheme—Trust brought about 
merely to ward off serious litigation relating to entire 
trust property — Trust held void and inoperative— 
Trust for national education according to standard of 
national party and free from oficial control — Deed 
executed when non-co-operation movement wasin full 
swing—Trust held not indefinite, non-charitable or 
opposed to public policy. 
No doubt, if once a valid trust had been created, its 
` subsequent non-enforcement could only be a breach of 
trust and would not nullify the trust, but the fact that 
the trust was ħever carried out or acted on is a matter 
which cannot bedisregarded. [p. 6, col. 1.] 
The trust in question amounted to a virtual transfer of 
‘ the entire estate of the settlor under pressure of a serious 
litigation relating to the entire estate. It was in favour 
of objects for which the settlor had shown in his life no 
previousor subsequent leanings. The nature of trust was 
such as it was likely to be of assistance to the settlor in 
- warding off the threatened suit or in furnishing a step 
in aid in defence of the said suit. The desire or 
anxiety of the settlor that a successor be born to the 
estate continued even after the creation of trust. And 
` from its very inception to the end nothing worth men- 
tioning had been spent for the purpose of the trust or in 
- carrying out the objects of thetrust and for one reason 
or other the operation of trust had remained a dea 
letter and a paper transaction: 

Held, that the settlor never intended to found the 
charity embodied in the deed of ‘wagf’, and although 
an ostensible wagf was created and the fiction of a wagf 
was more or less kept for some time, the said wag and 
its ostensible acting on, were all sham and illusory pro- 
ceedings and consequently the said wagf was void in 
law. [ibid.] ° 

A trust in favour of education simpliciter will not be 
void for vagueness or indefiniteness simply because ths 
term education applies to a variety of objects about 
which there may be a difference of opinion and ‘different 
persons may have different ideas about it.’ The mere 
fact that in founding a charity the settlor has described 
it in general terms. so that the description given by him 
applies to a number of objects does not render the trust 
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void for indefiniteness or uncertainty. Indefiniteness 
or uncertainty in relation to charitable trusts arises 


_ where charitable trusts are mixed up with non-charitable 


trusts or where charitable trusts and non-charitable 
trusts are created by alternative clauses disjunctively 
used, But where trust is exclusively for charity or 
exclusively for a charitable object, and that charitable 
object has great many facts or includes a variety of 
objects within its denomination each of which in its 
terms is charitable, the diversity and multiplicity of 
objects to which charity may be applied and difference 
of opinion that may exist about including objects 
within its denomination will not render charity vague 
or indefinite. The essential thing to make a charity 
` Vague, indefinite or uncertain is that it shouldbe mixed 
up with non-charitable objects or it should include 
objects both of charitable and non-charitable nature 
alternatively or disjunctively or in such close alliance 
that itshould lead to the application of trust funds to. 
non-charitable purposes. [p. 8, cof 1.) 

The trust was for national education and for the 
establishment and maintenance of a school where national 
education was to be imparted and for a boarding house 
and for giving sgholarships for foreign studies. In the 
board of trustees there were six persons belonging toa 
political party and one political party had a predomi- 

- nant voice in its administration. The education to be 
imparted in the institution was to follow the ideals of a 
political party. The trust was to be free from official 
control and restrictions. The medium of instruction 
was to be vernacular. The deed was executed when the 
non-co-operation movement was in full swing : 

Held, that the trust was not void on the grounds that 
it was vague, non-charitable and opposed to public 
policy. [p. 12, col. 1.) 

[Case-law discussed.] 


F. A. from the decision of the First Sub 
Judge, Saharapur, dated March 10, 1936. 


Messrs. S. N. Sen, Madan Mohan Malaviya 
and Mukhtar Ahmed, for the Appellants, 

Sir Tej Bahadur Sapru Messrs. T. N. 
Sapru, R. K. Malaviya, Ajudhiya Nath 
and Jagnandan Lal, for the Respondents. 


Dar, J—On July 16, 1922, Behari Lal, a 
“Hindu, owner of a valuable estate mainly 
situated in the Muzaffarnagar District, here- 
inafter called the settlor, executed a deed of 
waqf, hereinafter called the waqf or trust, 
by which he dedicated virtually his entire 
estate for purposes of national education and 
-for founding a school to impart such educa- 
‘tion to be named after him as Behari Lal 
National School, Muzaffarnagar. Almost 
twelve years later on January 12, 1934, he 
executed another deed of declaration called 
by him ailan-nama by which he cancelled 
the previous trust made by him. And hav- 
ing done so, on May 18, 1934, he raised an 
action in the Court of the First Subordinate 


Judge of Saharanpur for a declaration 

“that the instrument of trust dated July 16, 1922, 
is null and void and unenforceable in law and that the 
plaintiff is the owner of the property in dispute.’’ 


_ The defendants to this suit were the surviv- 
ing trustees nominated under the trust, two 
other persons who questioned the settlor's 
right of cancelling the trust and five mem- 
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bers of the public who maintained its validity. 
Under O. I, r. 8, Civil P. C., proceedings were 
taken to make the litigation a represent- 
ative one. The plaintiff’s case, shortly stated, 
is that the said waqf embodied a sham and 
fictitious transaction and assuming it to be 
genuine, the trusts created by it were void for 
vagueness, indefiniteness and uncertainty 
and were against public policy and were not 
of a charitable nature. The trial Court found 
that the trust deed was duly executed but 
the tgust created by it was void and un- 
enforceable in law and it gave to the plain- 
tiff the declaration claimed for. Against the 
said judgment and decree, some of the defen- 
dants have preferred this appeal. The deed 
of wagqf is-an elaborate document. In the 
preamble, the settlor.expresses his desire to 
devote his property for charity and he 
regards national education a$ the best form 
of charity and dedicates his property for 
that purpose. He explains what his concep- 
tion of national education is. Having done 
so he appoints a board of trustees consisting 
of nine members, including himself, for 
management and administration of the trust. 
He then lays down the aims and objects of 
the trust or wagf which are the establish- 
ment of a school and a boarding house and 
founding of scholarships for foreign educa- 
tion. Thisis followed by a detailed scheme 
of management the noticeable features of 
which are that the settlor was to remain 
the managing trustee for his life and after 
him his foster son Debi Sahai wasto remain 
the managing trustee for life and both of 
them were to receive 1/3rd of the nett in- 
come of the estate for their lives with a 
right of residence in a house subject of en- 
dowment. Provision was also made for the 
payment of Rs. 500 per mensem as allowances 
to certain ladies dependent upon him, for 
the payment of Rs. 100 per mensem for the 
upkeep of certain temples and for the pay- 
ment of Rs. 26,800 for debts owing by the 
settlor. In the end there was a schedule 
specifying the property endowed which was 
situated in about fifty villages and also con- 
sisted of numerous houses in the Districts of 
Muzaffarnagar, Meerut and Saharanpur and 
which yielded an annual income of over 


Rs. 50,000. (Their Lordships proceeded fur-’ 


ther to state as to how the settlor came to be 
possessed of the trust property, the circum- 
stances under which the trust was executed 
and the subsequent acts and conduct of set- 
tlor.) Itis manifest that from its inception 
to the end not a penny was spent for the 
purposes of the trust and beyond execution 
and registration of the deed and mutation 
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of names in Govt. papers and change in the 
form of accounts of the estate and the osten- 
sible management of the estate in the name 
of trust and holding of occasional meet- 
ings of the trustees in which no real busi- 
ness relating to trust was transacted, nothing 
was,done to promote or carry out the trust 
or its scheme. 4 

There are two stories about this ‘waqf,’ 
The plaintiff’s story is that it was a mere 
device and a step-in-aid to ward off Nand 
Lal’s suit. It was brought about as a coun- 
terblast to secure the popular sympathy and 
the sympathy of the Congress party against 
the influence of caste people who were work- 
ing in favour of Nand Lal, and that there 
was no real intention on the part of the set- 
tlor “to dedicate any property to any charity 
whatever. It was a mere paper transaction 
and asham and fictitious transaction. The 
plaintiff further alleges that he had adopted 
this scheme and device at the suggestion and 
under the influence of his managar Moham- 
mad Yahia and his standing Counsel Ali 
Hasnain, both of whom were appointed co- 
trustees along with him and six others of 
Congrees persuasion. The case of the de- 
fendants is, in which is included the case of 
Mohammad Yahia and Ali Hasnain, both of 
whom are defendants in the case and both 
of whom are witnesses for defence, that the 
settlor made the ‘wagf’ out of a genuine 
desire for charity and they had no hand ~ 
whatever in it and it was a free and spont- 
aneous act of the settlor. 

The probabilities of the case are not un- 
evenly balanced. The settlor was a man of 
advancing age without wife and children. 
The desire for charity is a natural desire on 
the part of a man in circumstances in which 
the settlor was situated. Under the deed 
ample provision is made for his mainten- 
ence and for the maintenance of those who 
had any claim on his bounty. Provision is 
made for his debts and for the upkeep of 
family temples. The deed bears the impress 
of careful thought. Several drafts were pre- 
pared. From the fair draft an item of pro- 
perty was scored out and later on transferred 
to Debi Sahai. The deed bears a stamp of 
fifteen hundred rupees: it is a registered 
document; mutation was effected in Govt. 
records and form was changed in the accounts 
of the estate and the estate was managed in 
the name of trust and several meetings of 
the Board of Trustees were held in which, 
although no real business in furtherance of 
the trust was done and although possibly 
there was a desire to hoodwink the Congress- 
minded trustees, the trust was not expressly 
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repudiated. These are somə of the indica- 
tions in support of the reality of dedication. 

On the other hand, at the time when the 
deed was executed Nand Lal’s suit was in 
the air and that suit undoubtediy had com- 
munal support and influence behind it and 
it was a serious litigation which mighf well 
have frightened the settlor who was a man 
without any education and who had then 
recently got possession of the estate after a 
harassing litigation, some of which continu- 
ed right up to the time of the execution of 
the deed. A trust for national education 
would undoubtedly have brought him pub- 
lie sympathy and support and undoubtedly 
Congress sympathy and support and might 
well have served in his opinion as a.coun- 
terblast to the communal support which 
favoured his opponent Nand Lal. In the 
view of the settlor and his advisers, such a 
scheme as is embodied in the deed of wagqf 
could well have been a step-in-aid in ward- 
ing off and also in the defence of Nand Lal's 
suit. The fact that the settlor was excom- 
municated in April 1922, that the settlor got 
Debi Sahai married twice successively after 
his excommunication and that at least one 
of these marriages was solemnized after the 
execution of trust and that he was anxious 
even after the execution of the deed of waqf 
that a male child be born to Debi Sahai so 
that the child might be a possible successor 
to the estate and the further fact that not 
. a penny was ever spent in furtherance of 
the objects of the trust and neither the 
settlor nor his advisers Yahia and Ali Has- 
nain had leanings for the Congress or for 
education according to the ideals of the 
Congress and lastly the fact that in Nand 
Lal’s suit of 1923 it was alleged by Nand 
Lal that the deed of ‘waqf’ was a fictitious 
document effected. to defeat Nand Lal’s 
claim, lend support tothe contention that 
the transaction was a sham one and was a 
mere devise to catch public and Congress 
sympathy. The trust created by the ‘wagqf’ 
is of a charitable nature and is not go- 
verned by the provisions of the Trusts Act 
and will have to be judged under the pro- 
visions of the Hindu Law. In Mayne’s 
Hindu Law and Usage, Edn. 10, at p. 925, 
in discussing the proof of dedication the law 
on the subject is stated as follows : 


“The mere execution of a deed or gift or instru- 
ment is not enough to constitute a valid endowment. 
Tt is necessary that the executant should divest himself 
of the property; there must be a transfer of the 
apparent evidences of ownership from the donor to 
the donee. Whether hehas done so or not canonly be 
determined by his subsequent gcts and conduct, 
But where „tpe intention to dedicate isclear and the 
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divestiture is contemporaneous, the subsequent acis 
and conduct of the donor are irrelevant and cannot 
reinvest him, for a valid endowment, once created, 
can never be revoked. ‘Where however, this is not 
the case and his subsequent dealings with the pro- 
perty show that he did not intend to create an 
endowment, there will be no trust and the property 
will not be debutter and will continue to be his and 
is liable to be attached and sold in execution of 
decrees against him,”’ 

In Mulla’s Hindu Law, Edn. 9, at p. £75, 
the Law onthe subject is stated as fol- 
lows : 

“The mere execution of a deed, though #t may 
purport on the face of it to dedicate property to an 
idol, is not enough to constitute a valid endowment 
for the real object of the executant may be to defraud 
creditors, or to defeat the provisions of the ordinary 
law of descent, or to restrain alien&tions and keep the 
property in perpetuity in the family. It is necessary 
for the validity of a deed of endowment that the 
executant should divest himself of the property. 
Whether he hasglone so or not, is to be determine:l by 
his subsequent acts and conduct. Thus, if the 
profits of the property are appropriated by thr 
executant tohis own use, and not to the worship of 
the idol, and his subsequent dealings with the property 
show that he did not intend to create an endow- 
ment, the dedication will be inoperative, and the 
property cannot be treated -as debutter, i. e., belong- 
ing to the idol. The property will still continue to 
be his, and it may be attached in execution of a decrea 
against him. Similarly, if a Hindu purchases property 
in the name of his idol, without setting up the idol 
for public worship and without appointing priests 
for its worship, the property does not become the prv- 
perty of the idol, but remains his own private pro- 
perty.” 

The problem therefore before usis what 
was the real intention of the settler when 
he executed the deed. Did he intend to 
make a genuine ‘waqf as the defendants 
contend ordid he intend to make a shanı 
‘waqf’ asthe plaintiff alleges ? There 15 a 
third possibility that he created the way! 
subject to a reservation and a risk that it 
might stand or it might not stand according 
as future circumstances shaped themselves. 
Nandlal’s suit might not come off or if it 
came off, the trustee might not take the 
bother of its defence, the trust in that case 
would not stand. On the other hand, if the 
suit came off and trustees fought it out, 
they might well insist on enforcing the 
trust also, in that case it might stand. But, 
this possibility is not the case of either side 
and is not supported by any evidence and 
may be ruled out of consideration. Thus, 
there are only two alternatives before us, 
whether the transaction was a genuine or a 


sham one, 

The trust amounts to a virtual transfer 
of the entire estate of the settlor under 
pressure of a serious litigation relating to 
the entire estate. It isin favour of objects 
for which the settlor had shown in his 
life no previous or subsequent leanings. 
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The nature of trust was such as it was 
likely tobe of assistance to the settlor in 
warding off the threatened suit or in fur- 
nishing a step in aid in defence of the said 
sult. The desire or anxiety of the settlor 
that a male child be born to Debi Sahai 
80 that a successor be found to the estate 
continued even after the creation of trust. 
And itis not disputed that from its very 
inception to the end between 1922 and 1934 
nothing worth mentioning had been spent 
for theepurpose of the trust or in carrying 
out the objects of the trust and for one 
reason or other the operation of trust had 
remained a dead letter and a paper tran- 
saction. No dotbt, if once a valid trust 
had been created, its subsequent non-en- 
forcement could only be a breach of trust 
and would not nullify the tryst, but the 
fact that the trust was never carried out or 
acted on is a matter which cannot be dis- 
regarded. We have to add to this that the 
story which arises from these facts, viz., 
that the trust was a counterblast to Nand 
Lal’s suit and was a sham transaction is not 
anew story and was put forward by Nand 
Lal himself in his plaint in 1923 soon after 
the creation of waqf. 

It is true that on the final termination of 
Nandlals litigation in May 1929, the trust 
was not expressly and immediately re- 
pudiated by the settlor and some meetings 
of trustees continued upto January 1934. 
But what was accomplished at these meet- 
ings ? They were in our opinion nothing but 
mere attempts on the part of some of the 
Meerut trustees to take the settlor at his 
word and to remind him to do his duty 
and were mere attempts on the part of the 
Settlor to get out of the tangle by obstruc- 
tion and delaying tactics in which he had 
placed himself by executing an ostensible 
trust. On the whole, we have come to the 
conclusion that the settlor never intended 
to found the charity embodied in the deed 
of ‘waqf, and although an ostensible wadi 
was created in August 1922, and the fiction 
of a wugf was more or less kept up till 1934, 
the said wagf and its ostensible acting on 
were all sham and illusory proceedings and 
consequetly the said waqf is void in law. 
Assuming that the ‘waq’ is genuine and 
not sham or illusory, is it one of non-charit- 
able nature, is it indefinite and uncertain 
or is it opposed to public policy? “Charity” 
in relation to trusts in English Law has a 
technical meaning and is not confined to 
relieve poverty and indigence and it does not 
embrace all objects of public utility. There 
is a famous classification of charity to be 
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found in Sir Samuel Romilly’s argument in 
the well known case in Morice v. Bishop 
of Durham’ (1), at p. 531. The learned 
Counsel is reported to have submitted as fol- 
lows: l 

“There are four objects, within one of which all 
charity to be administered in this Court, must fall; 
first, relief of the indigent in various ways: money; pro- 
visions: education: medical assistance; etc., secondly, 
the advancement of learning: thirdly the advancement 
of religions: and fourthly, which is the most difficult, 
the advancement of objects of general public utility.” 

This classification was approved and ad- 
opted by Lord Macnaghten in his speech 
in another well-known case, [Commissioner 
for the Special Purposes of Income-tax v. 
J. F. Pemsel (2), at p. 588]. Says his Lord- 
ship : 

“How” far then, it may be asked, does 
popular meaning of the word ‘charity’ correspond 
with its legal meaning? ‘Charity’ in its legal sense 
comprises four principal divisions: trusts for the 
relief of poverty; trusts for the advancement of educa- 
tion; trusts forthe advancement of religions; and trusts 
for other purposes beneficial to the community, not 
falling under any ofthe preceding heads. The trusts 
last referred to are not the less charitable in the eye 
of the law; because incidentally they benefit the rich 
as well as the poor, as indeed, every charity that 
deserves the name must do either directly or in- 
directly.” | i 

Speaking of this classification [In re 
Macduff: Macduff v. Macduff (3), at p. 4661, 
Lord Lindley in delivering one of the 
judgments of the Court of Appeal observed 
as follows : 

“What Lord Macnaghten meant is tolerably plain. 
He took the classification of charity from the argu- 
ment of Sir Samuel Romilly in Morice v. Bishop of 
Durham (1), and the passage in Sir Samuel Romilly’s 
argument runs thus: ‘There are four objects, within 
one of which all charity, to be administered in this 
Court, must fall’—that is to say, within one of which 
they raust come; but he does not say everything which 
comes within any one of them must be a charity; 
that may be so, or may not be so, but they must 
come within one of these four heads; ‘first, relief of 
the indigent; in various ways; money: provisions; 
education; medical assistance ete., secondly, the advance- 
ment of learning; thirdly, the advancement of religion; 
and fourthly, which is the most difficult, the advance- 
ment of objects of general utility’. Now, Sir 
Samuel Romilly did not mean, and Iam certain Lord 
Macnaghten did not mean, to say that every object 
of public general ultility must necessarily be a charity. 
Some may be and some may not be.” 


“It may therefore be, that in England ac- 
cording to Chancery cases all objects of 
public utility cannot be regarded as charity. 
Indian Statutes on the other hand imply 
that all works of public utility may be re- 
garded as charitable, see for example Chari- 
table Endowments Act (Act VI of 1890), s. 2, 


(1) (1805) 10 Ves. 522 (531): 7 R R 232. 
(2)(1891) A C 531 (583); 61 L J Q B 265; 65 L T 621; 
55 J P 805 


(3) (1696) 2 Ch. 451 (466); 65 LJ Ch. 700; 74 LT 706; 
45W R154, 
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T. P. Act (Act IV of 1882), s. 18 and Income 
Tax Act (Act XI of 1922), s. 4, sub-s. 3. And 
whatis a work of public utility in India 
will have to be judged according to circum- 
stances and conditions prevailing in this 
country. In a recent Bombay case, Subhas 
Chandra Bose v. Gordhandas I. Pytel 
(4), Sir John Beaumont has expressed sym- 
pathy with the view that in India all 
works of public utility or benefit may be 
regarded as charitable. It is however not 
necessary in this case to decide the point 
whether all works of public utility are 
charitable. Here the trust is for educa- 
tion and for founding and maintaining a 
school for imparting education. Suth trust 
has always been regarded as charitable in 
England. In Halsbury’s Laws of Engtand, 
Edn. 2, para. 153 at p. 116 it is stated : 


“The advancement and propagation of education and 
lsarning generally are charitable works. Such also 
are the establishment and support of colleges, schools, 
professorships, fellowships, lectureships, scholarships 
and prizes and the providing of school-masters.”’ 

In another well known case of the House 
of Lords, Whicker v. Hume (5), at p. 153, 
where the trust was in favour of benefit of 
learning and education in every part of the 
world and the argument of indefiniteness 
and non-charitable nature of trust was advanc- 
ed, Lord Chelmsford in his speech observed 
as follows: 

“My Lords, theonly remaining question that arises 
upon the words of the bequest in the codicil is,as to 
whether this is a good charitable bequest of the testator, 
by which these stocks, fundsand secruties are given to 
trustees ‘upon trust to apply and appropriate the same 
in such manner asthe said trustees or trustee shall, 
in their absolute and uncontrolled discretion, think 
proper and expedient, for the benefit, advancement 
and propogation of the education and learning in 
every part of the worlds,’ and it appeared to be con- 
ceded in the course of the argument, that if the 
bequest had stopped short at the word ‘education’, 
the gift would have'bsen good. Bat it is said that 
the word ‘learning’ is a word of very extensive 
signification and that you may bsnefit learning in 
various ways, which would not be charitable. And 
in the course of the argument, an illustration was 
borrowed from the argument of Counsel before the 
Master of the Rolls* in this cass. It was suggested 
in the course of the argument there, that if you could 
suppose any one instance in which learning might be 
benefited by applying the funds in a way that would 
not come within the description of a charitable object, 
that would make the bequestinvalid and void. Now 
it appeared t> me, when that argument was put forward, 
that that was rather begging the question; because it 
was first of all putting a construction, and a very 
extensive construction, upon the word ‘learning’, which 
possibly it may be found not necssasarily to bear; 
and it was only by putting that wide construction 


(4) AI R 1940 Bom. 76; 187 Ind, Cas. £71; 42 Bom. 
L R 89; I L R (1940) Bom. 254; 12 R B 453. 

(5) (1858) 7H LO 124 (153); 28 L-J Ch. 396; 4 Jur. 
(N s) 933. 


"See 14 Beav. 509.—[Ed.j 
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upon it, that yon could suppose that there were 
purposes to which the fund might be applied, which 
would not come within the description of a charitable 
object. The word ‘learning’ is a word which is 
susceptible of various meanings. It is rather extra- 
ordinary that in Archbishop Whateley’s work upon 
logic, it is placed among the equivocal words, that 
is words which have two significations. He says, 
‘earning signifies either the act of acquiring know- 
ledge, or the knowledge itself. Exempli gratia he 
neglects his learning; Johnson was a man of learn- 
ing.’ Now the question is, in what sense did the 
testator use this expression? I apprebend that if 
there aretwo meanings of a word, one of which will 
effectuate and the other will defeat a testator’s object 
the Court is bound to select that meaningeof the 
word which will carry out the intention and objects 
of the testator: and J think that your Lordsdips 
are not without aid in giving the particular limited 
interpretation (if I may use the expression), to the 
word ‘learning’ which is required for the purpose of 
establishing the validity of this bequest, because when 
you find that the testator.associates with that word 
‘learning’ the word ‘education’, I think that from the 
society itself in «which you find the word, your Lord- 
ships may gather the meaning which it is necessary 
to put upon it, and thathe means the word ‘learning’ 
in the sense of imparting knowledge by instruction 
or teaching. Well, if this construction be correct, 
then I apprehend there is no difficulty. whatever be- 
cause it will range itself pretty much within the 
meaning of the word ‘education’, although not pre- 
cisely synonymous with it, and it is admitted in the 
argument that if the word ‘education’ had stood alone 
the bequest would have been valid. 

But then it is said, that the bequest is of such an 
extensive nature, that it is impossible that it can be 
carried into effect; that it extends over the whole 
habitable world. But, I apprehend, my Lords, that 
there is no difficulty whatever with regard to the 
extensive character of this gift, because of the trust 
for the subject upon which the discretion of the trustees 
is to be exercised is specific and limited. It is for ‘educa- 
tion’and for‘learning’in the sense of teaching and instruc- 
tion. And, in that sense itappearsto me that the case 
which was cited by the respondents and which is 
printed in the respondent’s case, The President of the 
United States of America v. Drummond* may be 
applicable where Lord Langdale decided that a gift 
to the United States of Amrica to found at Washington, 
under the name of the ‘Smithsonian institution and 
establishment for the increase of knowledge among 
men’ was a valid charity. There the area was as 
special and extensive as in the present caso. The 
particular mode in which the object of the testator 
was to be carried out was described, namely by 
founding an institution forthe increase of knowledge 
among men. Here it is to instruct, to teach and to 
educate throughout the world. Then the mere circum- 
stances of this spacious area being open to the discre- 
tion of the trustees would not prevent the gift 
from being available as a good charitable bequest, 
the discretion being sufficiently pointed and specific 
to make it definite and certain.” 


It is not disputed that a trust for 
charity generally or for education generally 
is not void for indefiniteness or uncertainty 
and that it isa perfectly good trust. Al- 
though charity is a term and education 
is an expression which applies or may apply 
to a variety of objects about which there 


*Vide 12 Rolls 12th May 1938. —[Ed.] 
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may be a legitimate difference of opinion, 
charity, e. g., may be relief of poor, it may 
be relief of sick or it may be advancement 
of learning, etc. Education may be of a 
“maktab type” of a “pathshala type’ or 
of a “gurukul type” or of a “public school 
type.” It may be Primary, Secondary High 
School or of University Variety; it may 
be philosophical, scientific, literary and so 
on. Yet, it is not disputed that a trust in 
favour of education simpliciter will not be 
void for vagueness or indefiniteness simply 
because the term education applies to a 
variety of objects about which. there may 
be a difference of opinionand different per- 
Sons may have different ideas about it. The 
mere fact that in founding a charity the 
settlor has described it in general terms so 
that the description given by him applies to a 
number of objects does not reader the trust 
void for indefiniteness or uncertainty. Inde- 
finiteness or uncertainty in relation to charit- 
able trusts arises where charitable trusts are 
mixed up with non-charitable trusts or 
where charitable trusts and non-charitable 
trusts are created by alternative clauses 
disjunctively used. But where trust is 
exclusively for charity or exclusively for a 
charitable object, and that charitable object 
has great many facts or includes a variety 
of objects within its denomination each of 
which in its terms is charitable, the diver- 
' sity and multiplicity of objects to which 
. Charity may be applied and difference of 
opinion that may exist about including objects 
within its denomination will not render 
charity vague or indefinite. The essential 
thing to make a charity vague, indefinite or 
uncertain is that it should be mixed up 
with non-charitable objects or it should 
include objects both of charitable and non- 
charitable nature alternatively or disjunc- 
-tively or in such close alliance that it should 
lead to the application of trust funds to non- 
charitable purposes. 


A great many cases were cited at the Bar 
but there is no dispute as to law. The law 
has been well settled that indefiniteness or 
uncertainty in relation to the objects of a 
trust may render the entire trust void. To 
determine uncertainty or indefiniteness in 
relation to trusts, one of the rules of the 
English Court of equity is that the Court 
must be in a position to supervise the trust 
and administer it in case of a breach of trust 
or in case of any other circumstance arising 
in connexion with it in which such a course 
becomes necessary and where the Court is 


not in a position to administer the trust by ( 


t 
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reason of the vagueness of the object of 
trust the trust is void : see Morice v. Bishop 
of Durham (1) see also In fe Hummelten- 
berg (6). Another rule of equity is that 
a Court cannot make a new will for the 
founder of trust if he has left his language 
vagye or uncertain so that either his mean- 
ing cannot be found out or the natural 
meaning of expression used by him is such 
that- it can equally apply to charitable 
objects and also to non-charitable objects and 
it is not possible to Separate them in law: 
see Grimond v. Grimond (7). These rules 
are firmly established and there is no ques- 
tion about thern. 


Questions of indefiniteness do arise when 
trusts are for alternative objects, one or the 
other of which may not be charitable and 
where it is open to a trustee to devote’ the 
entire funds on objects non-charitable with. 
out being called upon to answer a charge of 
breach of trust, e. g., where trust is for 
charitable or philanthropic or patriotic 
objects, where authority is given alterna- 
tively to devote funds for patriotic or 
philanthropic objects, some of which may 
not be charitable at all, The main problem 
In such cases is whether the, alternative 
Clauses are to be read disjunctively or con-- 
junctively: see In re Macduff, Macduff v. 
Macduff (3), Blair v. Duncan (8), Louston 
v. Burns (9), In re Tetley (10) and In re 
Tetley; Att.-Gen. v. National Provin- 
cial and Union Bank of. England (11). 
Questions of indefiniteness also do arise 
where trust is for a vague or: indefinite 
purpose like “dharam”, “philanthropy”, 
“patriotism,” expressions which include 
objects which may or may not be charitable. 
The leading case in India on this topic is 
the judgment of the Judicial Committee in 
Runchoddas Vandravandas v. Parbatibai 
(12). But even in cases where a trust for 
charity is allied with non-charitable objects 
and it is possible to read clause conjunc- 
tively or charity overshadows other objects 
of trust and controls them the trusts are 
enforced: see In re Smith, Publie Trustee 


(6) (1923) 1 Ch. 237; 92 L J Ch. 326; 129 L T 124; 
67 S J 313; 39 T L R 203. 

(7) (1905) A C 124; 74 LJ P O 35; 92L T 477; 21T L 
R 323. 


8) (1902) A O 37;71LJ PC 22; 86 LT 157;50 W 
R 369; 1I8TL R 194. 

(9) 1918) A 0337, 87 LJ PO 99; 118 L T 462; 34 T 
L R 919 


(10) (1923) 1 Ch. 258; 92 L J Ch. 351. : 

(11) (1924) A C 262; 93 L J Ch. 231; 131 LT 34; 68S 
J 235,40 TL R191. | 

(12) 23 B 725; 26 TA 71; 1 Bom, L R 607; 7 Sar, 543 
P J e 
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v. Smith (13). And it is difficult so see how 
a purely legal question of indefiniteness or 
uncertainty can arise with reference to a 
trust for a single object and single object 
only which is wholly charitable. The only 
question: which may arise in such a case is 
whether the object has been sufficiestly 
specified or not, which will be a question of 
fact depending upon the construction of a 
particular document with the aid of sur- 
rounding circumstances. 

Sir Tej Bahadur Sapru’s argument on 
indefiniteness or uncertainty may now be 
summarised. The settlor had created a trust 
for national education and for founding and 


maintaining a school in which national edu-~ 


cation only was to be imparted. Accprd- 
ing to Sir Tej national education isa matter 
about which there may be legitimate differ- 
ence of opinion and he contends that a Court 
could not assume administration of such a 
controversial matter. The settlor has given 
two directions about national education, 
both of which, according to Sir Tej, are 
inter-connected, and if one fails the other 
also falls to the ground. One direction is 
that national education should be according 
to the standard laid down by Indian National 
Congress for propagation of which schools 
have been established. The second direction 
is that national education should be free 
from official control and restriction and 
should be in vernacular and should inter 
alia stimulate “spirit of nationalism, love 
of motherland and piety of character.” He 
contends that there is no evidence that 
Congress had laid down any standard of 
national education whatever, and that any 
national schools founded by Congress or 
otherwise existed when the wagf was made. 
Therefore, the direction as to the Congress 
standard is wholly ineffective and the other 
direction which hangs on it also fails. He 
futther contends that according to the 
second direction, education was to be given 
in vernacular. Now there are so many 
venaculars in this country. How is the 
Court to make a selection ? National educa- 
tion was required by the settlor to lay a 
special emphasis on the “‘spirit of nationalism, 
love of motherland and piety of chararter.” 
There is no known formula or agreed 
standard by which the education of such a 
character can be discovered and imparted 
and in fixing a syllabus for such an educa- 
tion the Court will be involved ina maze of 
controversy. Lastly, he contends that the 
settlor directed that the education should 
- (13) (1932) 1 Ch. 153; 100 L J Ch. 409; 75 SJ 780; 48 
TL R 44; 146 LT 145. : 
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be free from official restriction and manage-- 
ment which impliedly excludes the Juris- 
diction of Court for all purposes including’ 
maladministration and indicates that the- 
settlor wanted his trust not to be adminis- 
tered by Court at all and was consequently 
of a vague and indefinite nature. 

The gravamen of Sir Tej’s charge is that 
a trust for national education is, in other- 
words, a trust for teaching of nationalism or 
a trust for teaching of patriotism or politics. 
and as such it is both indefinite and enon-- 
charitable. According to him it is allied on 
one side with those class of cases of which 
Bonar Law Memorial Trust v. Inland 
Revenue Commissioner (14) a trust for 
political propaganda, is a leading example 
and on the other side it is allied with that 
class of cases of which In re Hummeltenberg 
(6), a trust for teaching spiritualism and 
training of mediums, is another leading 
example. He also relies upon those English 
cases in which while dealing with alternative 
clauses, a trust for ‘patriotic objects’ was 
not regarded as charitable or definite, see 
In re Tetley (10) and In re Tetley; Att.- 
Gen, v. National Provincial and Union 
Bank of England (11), and upon the recent 
Indian case in Subhas Chandra Bose v. 
Gordhandus I. Patel (4), in which a trust for 
political uplift of India” was regarded inde-- 
finite and non-charitable. 

Now a trust for national education may 
mean a trust for education of a people or of 
a subject or it may mean a trust for train- 
ing of mental or moral quality or habit or 1t 
may mean atrust for imparting education 
generally in which special emphasis may he 
laid in developing mental and moral outiook 
which tends towards nationalism, just as 2 
trust for Christian education or [slamic edu- 
cation or Hindu education may mean any 
one cf these things. Itis a matter for the 
settlor to indicate in which sense he uses 
the expression. If he uses it in the sense of 
a people or of a subject or in the sense of 
general education in which emphasis may 
be laid upon developing national outlook, in 
our opinion no real difficulty arises. Sir 
Tej’s contention is that there is no exact or 
agreed standard to find out what national-. 
ism as a subject is or should embrace or’ 
what kind ofeduction iscalculated to develop 
patriotism or nationalism. No more there 
is for moral education or for religious educa- 
tion or for philosophical education or for 
education which will promote bravery, 
loyalty or develop qualities of humanity 
ane (1933) 17 Tax. Cas. 508:77 SJ 101; 49T LR. 
220. 
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and charity. Yet,in our judgment, educa- 
tion does not cease to be education merely 
because it insists in developing these qualities 
nor do we think that nationalism or patriot- 
ism aS a subject is a matter so indefinite 
that it cannot be made the subject of study- 
or education. The only question is where 
trust is not for education generally but for 
-education of nationalism alone and that as a 
matter of mental habit or moral quality, can 
it be regarded as sufficiently definite or 
‘charetable ? 


The cases which lay down that the trust 
for “patriotic objects” are not charitable 
have no application because ‘patriotic 
objects” in plural may Include objects some 
of which may be charitable and some non- 
charitable. Similarly, the cases which 
lay down that a trust fore‘‘political pur- 
poses? or a trust for “political uplift of 
India” is void for indefiniteness do not 
apply because political purposes or political 
uplift may include works which are non- 
charitable. The trust ex hypothesi is a trust 
for a single definite object namely to teach 
nationalism or patriotism. In this country 
where so mauy castes and communities and 
sects and divisions exist, and where there 
are so many conflicts and animosities, reli- 
gious, communal or provincial, a trust for 
promoting unity and a sense of nationalism 
may well be regarded as a trust for an ob- 
ject of publie utility and benefit and con- 
-sequently of a charitable nature, and if it 
were necessary todo so, we should be pre- 
pared to hold that it is both charitable and 
definite. A trust for promoting nationalism 
and patriotism cannot be regarded par se as 
a trust for political propaganda or for poli- 
tical purpose or a trust for purposes so 
shadowy, or indefinite as teaching of spiri- 
tualism or training of mediums. But the 
point really does not arise because the trust 
created by the settlor inour judgment was 
for education and for founding a school in 
which education was to be imparted with 
certain special characteristics. ‘These spe- 
-clal characteristics were that the education 
was to be national according to the stand- 
ard laid down by the Congress and for the 
‘propogation of which educational schools 
existed in the country and its special 
‘features in the conception of the settlor were 
that it was to be free from official restric- 
tions, free from official management. Its 
medium was Indian vernaculars and the 
„education was 

“to lay special stress on giving instructions on spin- 
ning of yarns, weaving and also other kind of indys- 
trial and manual subjects and on creating in the 
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students national feelings, love of motherland and. 
purity of character,” 

Asa matter of construction, we do not 
consider that the two directions of the settlor 
as to following the Congress standard and 
as to following his own conception of educa- 
tion are such inter-dependent directions that 
if one should fail the other should fail also. 
We think that they were both Independent 
and alternative directions with a view to 
supplement each other and not inconsistent 
with each other and the latter of which, viz., 
the settlor’s conception of education, will 
and should stand even if the direction as 
to Congress standard fails to be given effect 
to for any reason. As a matter of construc- 
tion, we further do not consider that the 
Coutt’s jurisdiction to supervise the trust 
was excluded by the settlor ; the direction as 
to official restrictions or official management 
was, in our opinion, intended for a differ- 
ent purpose altogether. Further, we do not 
agree that exclusion of Court’s jurisdiction, 
assuming that the settlor had expressly said 
so, has really anything to do with the ques- 
tion of indefiniteness of trust, though it may 
have some bearing on the question of public 
policy which is a separate attack on the trust 
and will have to be separately considered. 


The defendants maintain that the Cong- 
ress had in fact set up a standard of national 
education and national schools promoted by 
the sympathisers of Congress movement . 
existed in fact at several places. They fur- 
ther contended that the deed does not imply 
that the national schools were founded by 
the Congress and onthe language of the 
deed they may bave been founded by others 
in sympathy with Congress ideals. This 
latter contention seems to be correct. Ata 
late stage when the trial was over‘the de- 
fendants wanted to tender in evidence docu- 
ments on this part of the case which were 
ruled out by the trial Court and on the evi- 
dence as it is before us it is not possible to 
say one way or other whether Oongress 
had set up any standard of education or 
not and whether national schools on Cong- 
ress lines existed or not. Let us assume that 
the Congress had not set up any standard of 
national education and no national schools 
existed and the settlor was mistaken in both 
these matters. What then isthe result? If 
the direction of the settlor in this matter 
fails his other direction, namely, as to what 
the settlor’s own conception of national educa- 
tion was, stands and it should be followed: 
The only question is; is there any indefinite- 
ness about it? We do not think that the 
fact that there are many vernaculars in this 
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country makes the direction as to the use 
. of the vernacular language indefinite. Whe- 
ther education is given In one vernacular or 
in another would not make the object non- 
charitable in either case. Similarly, differ- 
ence of opinion as to what education will 
stimulate national feelings and purity Of 
character will not make the work of educa- 
tion imparted in the school as non charit- 
able and so long as there is no danger of 
any non-charitable work being carried on 
under cover of a trust no real question of 
indefiniteness arises. Difference of opinion 
may exist as to whateducation would best 
promote nationalism, patriotism and” piety 
just as there may be difference of opinion 
about education generally and for she 
matter of that even with regard to edu- 
cation on special subjects or branches, 
but such difference, in our opinion, do not 
render a trust for education anda school 
vague or indefinite. Whether one kind of 
education is imparted or of the other kind so 
long asit is education in the sense in which 
the word is generally understood and effort 
is made to give effect to settlor’s wishes 
and directions the work carried on must be 
held to be of a charitable nature and so 
long as under a trust work of non-charitable 
nature is not allowed or permitted no real 
question of indefiniteness can arise. 

In our judgment the trust is not open to 
an attack on the ground of vagueness or 
uncertainty and it is one which, if necessary, 
can be administered by a Court and no 
question of making a fresh trust for the 
settlor arises in the case. The next question 
is whether the trust is for a non-charitable 
purpose. In England a trust for political 
purposes is regarded as non charitable and 
consequently indefinite. In  MHalsbury’s 
Laws of England, Edn. 2 p. 137, para. 178, 
the law is stated as follows : 

“A trustfor the attainment of political objects is 
invalid, not because it is illegal—for every one is 
at' liberty to advocate or promote by any lawful 
means a change in the law—but because the Court 
has no means of judging whether a proposed change 
in the law will or will not be for the public benefit, 
and therefore, cannot say that a gift to secure the 
change isa charitable gift. Any purpose with the 
object of influencing the Legislature is a political 
purpose.” 

In Bowman v. Secular Society Ltd. (15), 
at p. 442 Lord Parker in his speach has 
observed as follows : 

“Buta trust forthe attainment of political objects 
has always been held invalid, not because it is 
illegal, for every one is at liberty to advocate or 


promote by any lawful means a change in the law, 
but because the Court has no means of judging 


. (15) (1917) A C 406 (422); 86 L J Ch. 568; 117LT 
161; 61 S J 478; 33 T L R 376. i 
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whether a proposed change in the law will or will 
not be for the public benefit, and therefore cannut 
say that agift tosecure the change isa charitable 
ift.” 

i In England a trust for educational pur- 
poses, also where educational purposes are 
subordinated to political purposes so as to 
make the dominant purpose of trust a poli- 
tical one, is also regarded as non-charitalle 
and consequently indefinite: see Bonar 
Law Memorial Trust v. Inland Revenue 
Commissioners (14), Commissioners ot 
Inland Revenue v. Temperance Couneit of 
Christian Churches of England and Wules 
(16) and also Trustees of the Tribune Press 
Lahore v. Commissioner of, Income-tax, 
Lahore (17). But we do not understand it 
to be the law in England that a trust for 
education and for founding and maintain- 
ing a school fer imparting education be- 
comes non-charitable and consequently 
indefinite merely because it is to be ad- 
ministered by a political party, nor is such 
a trust to be regarded as non-charitable 
and consequently void for uncertainty be- 
cause it directs the ideal of a particular 
political party to be followed in education 
so long as the trust is intended to be really 
for education and educational purposes and 
it is not a mere cloack for political propa- 
ganda or authorises or permits the trustees 
to carry on political propaganda under 
cover of trust. Indeed, we know that where 
political purpose or non-charitable purpose 
was subordinated and educational purpose 
preponderated even in a mixed trust, such 
a trust was maintained and enforced : see 
In re Scowcroft Omrod v. Bishop's Itching- 
ton (18) and In re Hood; Public Trustees v. 
Hood (19) at pp. 250 and 252 The trust in 
this case is for national education and for 
the establishment and~ maintenance of a 
school where national education is to be im- 
parted and fora boarding house and for 
giving scholarships for foreign studies. It 
may be that in the Board of Trustees there 
arë six persons belonging to a political 
party and one political party has a pre- 
dominant voice in its administration. It 
may be that the education to be imparted 
in the institution is to follow the ideals of.a 


(16) (1926) 10 Tax. Cas. 748; 70 SJ 837; 42 TLE 
618; 136 L T 27. 

(17) 661 A 241; 182 Ind. Cas. 882; AT R 1939P C 
208; I L R (1939) Lah. 475; (1939) Kar. (Pi) 337; 1939 
OLR 466: 12 R PC33;5B R 895; 1939 O W N 678; 
20 P LT 629; 50 L W 339; 43 C W N 1065; (1939) 2 M 
L J 444: 70 C L J 182; (1939) M W N 967; (1939) A LJ 
851; 41 Bom. L R 1150 (P ©). 

(18) (1898) 2 Ch. 638; 67 L J Ch. 697;79 LT 342; 15 
LR4 


(19) (1931) 1 Ch. 240 (250 and 252); 100 L JCh 1) - 
143 L T 691; 74 S J 549; 46T LR 571. 
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political party but the real purpose of the 
trust was education and we are definitely 
of opinion that the trustees under this trust 
so conducting education as to make it politi- 
cal propaganda will not be following the 
directions of the settlor and can be res- 
trained. 
_ Their remains the question whether the 
trust 1s opposed to public policy. The deed 
was executed at a time when what is called 
the non-co-operation movement was in full 
swing. The Congress in those days advocat- 
ed a policy of triple boycott, one of which 
was a boycott of the British Courts. In 
the deed it is laid down that the education 
in the institufion shall be on Congress lines 
and it should be free from official restrictions 
or official managerhent. Sir Tej contends 
that the author of the trust implied that 
the British Courts should have no jurisdic- 
tion over this trust or its administration 
and if a trust is created expressly or implied- 
ly with a condition that the Courts of the 
land should have no control over it, such 
a trust is opposed to public policy and 
should not be recognized. It is possible that 
the settlor may have intended to exclude 
the jurisdiction of Courts but he has not 
Saidso and as a matter of construction it is 
not possible to read the clause in the deed 
as excluding the jurisdiction of British 
Courts even with the aid of the surround- 
ing circumstances on which Sir Tej relies. 
But even if this deed had contained an ex- 
press clause stating that jurisdiction of 
British Courts should be excluded, in our 
judgment such a clause could be disregard- 
ed and should not bea fatal objection to the 
validity of the trust. 

The attack on the trust on the ground 
that it is vague, on the ground that it is 
non-charitable, on the ground that itis op- 
posed to public policy fails, but on “the 
_ground that it was a sham transaction and 
was never really acted upon succeeds. As 
a result the decree of the trial Court should 
beand is hereby affirmed save as to costs. 
But because this litigation has been the 
result of the plaintifi’s own wrong and 


ill-advised action and the findings in 
the case have gone partly against 
the plaintiff and partly against the 


defendants there will be no order as to 
costs either in the plaintiff’s favour or in 
favour of the defendants either here or in 
the Court below. The appeal fails and is 
dismissed ; parties to bear their own ‘costs 
throughout, : 


D. Appeal dismissed. 
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PRIVY COUNCIL i 
Appeal from the Calcutta High Court 
October 30, 1940 
LORD ATKIN, LORD THANKERTON AND 
SIR GEORGE RANKIN 
o Sri Sri ISWAR RAM CHANDRA 
BIGRAHA THAKUR AND ANOTHER— 
APPELLANTS 
versus 
BENGAL DUARS BANK Lrv.— 


RESPONDENTS 
Hindu Law — Religious endowment — De facto 
shebait of idol, if can sue on behalf of idol to set 
aside permanent leases granted by hereditary shebait. 
Quere:— Whether a de facto shebait of a private 
idol can sue on behalf of idol to set aside permanent 
leases granted by hereditary shebait. 


Sir Thomas Strangman, K. C. and C. Bag- 
ram, for the Appellants, 


Mr. W. Wallach, for the Respondents. 


Lord Thankerton—The appellant 
Prasanna Deb Raikat, sues for himself and 
as shebait for an Idol, Sri Sri Iswar Ram 
Chandra Bigraha, who is thus in name a 
plaintiff and appellant, in the five suits 
whichare the subject of the five consoli- 
dated appeals against a judgment and five 
decrees of the High Court of Judicature 
at Fort William in Bengal, dated June 16, 
1936, which affirmed a judgment and five 
decrees of the Subordinate Judge of Jal- 
paiguri, dated December 23, 1932, dismissing 
the five suits with costs. 

In three ofthe suits Prasanna Deb Raikat 
who may be referred to as the appellant 
seeks. to set aside permanent leases at fixed 
rents granted by Sitaram Bairagi. whom 
the appellant—in view of the findings of the 
Courts below—does not now dispute to have 
been hereditary shebait of the idol. In the 
other two suits the appellant seeks eject- 
ment of temporary tenants, on whom notice 
to quit has been served. 

The appellant’s original grounds of suit 
were thatthe idol had been installed by 
an ancestor of his, who had endowed it 
with property which included the lands in’ 
suit, and had placed a priest in charge 
ofthe idol and the property, but that the 
ancestor retained control and that there was’ 
no hereditary right of succession in the 
priests. It was stated that Sitaram had. 
succeeded his father as priest, but that, 
about 1883, the Rajah, being dissatisfied 
with Sitaram, had removed him and had 
appointed Budhu, Sitaram’s © stepmother, in 
his place; that in 1909, on Budhu’s death, 
While the estate was under the Court of. 
Wards Sitaram had got back into posses- 
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sion and had subseguently created these five 
tenancies; that on Sitaram’s death in 1925, 
he had been succeeded by his son, Khagen- 
dra, who had executed a deed of surrender 
of the idol and the property to the appellant 
on November 15, 1925, and that the appel- 
lant had removed the idolto his owu house 
and had given the notices to quit and Had 
filed the five suits at various dates in 1929 
and 1930. As regards the property in suit, 
the appellant claimed that it was debuttar 
property of the idol and that, as shebait, 
he was entitled to recover possession and, if 
16 was not debutar property, that it belong- 
ed to the appellant personally. 

At the hearing before this Board, mainly 
by reason of the facts concurrently found 
bythe Courts below, the appellant had to 
concede that the idol was installed by one 
of Sitaram’s ancestors and that Sitaram 
and his ancestors were shebaits of the 
idol; that an ancestor of the appellant who 
had endowed the idol with the property, had 

. imposed no conditions as to its management 
or as tothe appointment of shebaits, at the 
time of the endowment; and that the so- 


called deed of surrender by Khagendra was ` 


a nullity and that the appellant was not the 
shebait of the idol. 

In these circumstances the appellant was 
driven to find some ground to justify his 
insistence in these suits on behalf of the 
idol and he accordingly sought to maintain 
that he was entitled to insist as de facto 
shebatt of the idol, and he relied on two 
decisions of this Board—Mahanth Ram 
Charan Das v. Naurangi Lal (1) and Maha- 
deo Prasad Singh v. Karia Bharti (2) This 
ground is not raised in the appellant’s 
pleadings, and was submitted for the first 
time inthe High Court. The High Court 
distinguished these cases on the ground 
that they related to the mohantship of a 
math and not toa shebaitship of an endow- 
ment, and on the facts of the cases, and 
pointed out that the plaints were not based 
on the appellant’s possession as de facto 
shebatt, They rejected the contention. 
While distinction may well be drawn het- 
ween the case of a math and that of a pri- 
vate Idol their Lordships find it unnecessary 

-to consider the question in these appeals, 

(1) 60 I A 124; 142 Ind. Cas. 214; Ind. Rul. (1933) 
PC 56; 14P L T 185; A I R 1933 PC75:37L W 
312; 64 M L J 505; (1933) M W N 272; 10 O WN 455: 
37 C W N 541; (1933) A L J 327; 57 © L J 229; 12 Pat 
251; 35 Bom L R 530; 17 R D754 (P 0). 

(2) 62 I A 47; 153 Ind. Cas. 1100; 7 R P C 135: (1935) 
O W N?247;AIR 1935P C44: (1935) M W N 169: 
41 L W 291; 39C W N 433; 68M L J499: 61 CLJ 


122; 37 Bom L R 333; (1935) A LJ 678; 37P LR 311; 
57 A 159 (P O). 
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for not only are the pleadings silent on- the 
matter, but the appellant had also to admit 
that there was no evidence of his having in 
fact acted in management of the idol’s pro- 
perty, as, for instance, by the collection 
of rents. This contention accordingly fails. 

Their Lordships will therefore humbly 
advise His Majesty that the judgment and 
decrees of the High Court should be 
affirmed and that the consolidated appeals 
should be dismissed with costs. 

D. Appeals dismissed. 
Solicitors for the Appellants.—Meesrs. 
T. L. Wilson & Co. 

Solicitors for the Respondents.—Messrs. 
Douglas Grant & Dold. i 


MADRAS HIGH COURT 
Special Bench 
O. B. No. 308 of 1940 
March 18, 1941 
Leacu, O. J., SOMAYYA AND 
PATANJALI SASTRI, Jd. 
COMMISSIONER or INCOME-TAX, 
MADRAS— PETITIONER 
Versus 
M. JAMAL MOHAMED SAHIB, . 
TRUSTEE For “ALLAJANATHUD- 
DEENIYA”-—- RESPONDENT 

Income Tax Act (XI of 1922), s. 4 (3) (i) as amend- 
ed in 1939—Exemption under — Applicability of— 
Provisions in waqt deed for maintenance, education, 
marriage, funeral, etc., of waqif’s poor male descen- 
dants—Whether constitutes trust for general public 
utility—Income allotted for such purposes remaining 
unspent— Whether assessable in hands of muthavalli— 
Construction of words in Act. 

The expression ‘‘charitable purposes” ins. 4 (3) (1) 
Income Tax Act must be construed strictly and can only 
be applied to a public charity. There is no such thing as 
a private charitable trust. There may be a private trust 
for religious purposes and the amendment was made to 
s. 4(3)in 1939 in order to put beyond all doubt the 
intention of the Legislature not to exempt even private 
trust for religious purposes. The exemption ins. 4 (3) 
(1), therefore only applies to a trust the object of which 
is public utility. 

[Case-law relied on.) 

The provisions made in the wagf deed for the main- 
tenance, education, marriage, funeral and other neces- 
sities of the poorand needy among the descendants of 
the waqif in the male line, do not constitute a trust for 
general public utility. The trust being clearly of private 
nature the income allotted under the wagf deed for the 
purposes mentioned therein which remains unspent for 
want of beneficiaries is assessable in the hands of the 
muthavallr. 

The Income Tax Act is an enactment expressed in 
the English language and the words used in it must be 
given the same meaning as is given in the construction of 
similar statutes in England. 


Mr. K.V. Sesha Ayyangar, for the Peti- 
tioner. 

Mr. B. Pocker, for the Respondent. 

Leach, C. J.—The assessee in this case 
is the muthavalli of a.waqf called the Alla- 
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janathud-Deeniya, which was created by 
one Jamal Mohideen Sahib by a deed dated 
December 21, 1923. The deed directs that 
half of the annual net income shall be 
utilised for the expenses of maintenance, 
education, marriage, funeral and other neces- 
sities of such members of the donor’s family 
in the male line as in the opinion of the 
muthavalli are in poor and needy circum- 
stances. The muthavalli himself is allowed 
to benefit from this portion of the net annual 
income if he also happens to be in poor and 
needy circumstances. The other half of the 
annual net income is to be utilised for such 
charitable purposes as (a) helping new con- 
verts to Islam by giving them religious in- 
struction, (b) “giving help to Muslim orphans, 
(c) giving secular, especially industrial and 
technical education’ to Muslims, (d) helping 
poor and needy Muslims ¢f the Sunni sect, 
(e) spreading knowledge of the Islamic re- 
ligion, (f) giving contributions to public in- 
stitutions established for the purposes men- 
tioned and (g) starting and maintaining in- 
stitutions for the purpose of giving education 
to Muslim orphans, if considered necessary 
by the muthavalli The deed also provides 
that if the income allotted for the the benefit 
of the needy members of the donor’s family 
remains unspent for three consecutive years 
the moneys are to be transferred to a reserve 
fund. 

For the assessment year 1935 36 the In- 
come-tax Officer found that the assessee was 
in receipt of an income of Rs. 13,907. This 
includes half of the net income of the trust 
properties for the year of account. The rea- 
son for his finding was that the direction in 
the deed that half of the income shall be 
set aside for the needy descendants of the 
donor does not constitute a trust for charit- 
able purposes within the meaning of s. 4 (3), 
Income Tax Act, 1922. The Income-tax Off- 
cer recognised that the deed did constitute 
a public charitable trust in so far as it dealt 
with the other half ofthe net income. The 
muthavallt challenged the validity of the 
assessment and when the matter came in 
due course before him, the Commissioner of 
Income-tax referred the following questions 
to this Court for decision under the provi- 


sions of s. 66 (2), Income Tax Act : 

“(1) Whether the provisions made in the wagf deed 
dated December 21, 1923 for the maintenance, educa- 
tion, marriage, funeral and other necessities of the 
poor and needy among the descendants of the wakif 
in the male line, constitute a charitable purpose and 
as such fall within the scope of s. 4, cl. 3 (ù), 
Income Tax Act, 1922. (2) Whether the income allotted 
under the said waqf deed for the purposes mentioned in 
question No. 1 which remains unspent for want of bene- 
helaries is assessable in the hands of the muthavalli.”’ 
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Section 4 (3) (4) provides that the income 

derived from property held under trust or 
other legal obligation wholly for religious 
or charitable purposes shall not be liable to 
Income-tax. It is stated that the expression 
“charitable purposes” includes, 
“relief of the poor, education, medical relief, and 
th® advancement of any other object of general 
public utility ; but nothing contained in cl. (i), 
cl. (i-a) or cl. (24) shall operate to exempt from the 
provisions of the Act that part of the income of a 
private religious trust which does not enure for the 
benefit of the public.” 


The words which constitute the proviso 
were added by an amendment made in 1939. 
The expression ‘“‘charitable purposes” must 
be construed strictly. As the result of deci- 
sions in England spread over a long period 
the expression can only be applied toa public 
charity. There is no such thing as a private 
charitable trust. There may be a private 
trust for religious purposes and that is why 
the amendment was made to s. 4 (3) in 
1939. It was made in order to put beyond 
all doubt the intention of the Legislature not 
to exempt even private trust for religious 
purposes. In Commissioner for Special. 
Purposes of Income-tax v. Pemsel (1) a case 
which was decided by the House of Lords 
and had reference to the English Income 
Tax Act of 1842, Lord Macnaghten said : 

“How far then, it may be asked, does the popular 
meaning of the word ‘charity’ correspond with its 
legal meaning ? Charity in its legal sense com prises 
four principal divisions : trusts for the relief of poverty; 
trusts for the advancement of education; trusts for 
the advancement of religion; and trusts for other 


purposes beneficial to the community, not falling under 
any of the preceding heads.” 


Later in his judgment he said : 

“On thess grounds I have come to the conclusion 
that the expression ‘trust for charitable purposes’ in 
the Act otf 1842, and the other expressions in the 
Act in which the word ‘charitable’ occurs, must be 
construed in their technical meaning according to 
English Law.” 

The Income Tax Act is an enactment 
expressed in the English language and the 
words used in it must be given the same 
Meaning as is given in the construction of 
similar statute in England. Giving the 
words their accepted meaning, the exemp- 
tion only applies to a trust the object of 
which is public utility. In delivering the 
judgment of the Privy Council in Tribune 
Press, Lahore v. Commissioner of Income- 
tax, Punjab (2), Sir George Rankin said: 

‘Their Lordships are in agreement with this view 
n A A C 531; 61 LJ Q B 265; 65 L T 621; 55 J 


(2) I L.R (1939) Lah. 475; 182 Ind. Cas. 682; AIR 
1959 P C 208, 1 L R (1939) Kar. (P ©) 337; 66 I A241; 
1939 O L R 466; 12 R PC 33;5 BR 895:19890 W N 
678; 20 PLT 629; 50 L W 339;43CW N 1065: (1939) 
2M L J 444; 70C LJ 182, (1939) MWN 967; (1939) 
ALJ €51; 41 Bom. L R 1150 (P ©). i 
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and see nothing in the Income Tax Act to discharge 
the Court of its responsibility In coming to a find- 
ing as to the character of the object of a trust— 
a matter which bears directly upon its validity. It 
is to be observed moreover, that under the Income 
Tax Act the test of general public utility is applic- 
able not only to trusts inthe English sense but is to 
be applied to property held under trust ‘or other legal 
obligation’-—a phras- which would include Moslem 
wagfs and Hindu endowments.”’ 


In Umer Baksk v. Commissioner of 
Income-tax, Punjab (3), the Lahore High 
Court expressly held that expression “reli- 
gious or charitable purposes” in s. 4 (3) 
(i) has to be construed with reference to 
English Law and not to the personal law of 
the assessee and this opinion was accepted by 
the Patna High Court in Humayun Raja 
Chowdhury v. Commissioner of [ncome-tax, 
B.&O. (4). The learned Advocate foy the 
assessee (muthavalli) has suggested that 
the decision of the Judicial Committee in 
Tribune Press, Lahore v. Commissioner of 
Income-tax, Punjab (2) has negatived this 
opinion, but we cannot read the judgment 
in that sense. The passage which has just 
been quoted from the judgment of the Privy 
Council speaks of the test of general public 
untility As this is the test so far as. the 
Income Tax Act is concerned, it is not neces- 
sary to consider whether the trust here 
would be deemed to be charitable in Eng- 
land. Even assuming that the Court may 
have regard to Muslim ideas in deciding whe- 
ther a Muslim trust fulfils the test of 
general public utility, it cannot be said that 
that part of the trust deed which relates to 
the setting aside of income for the descen- 
dants of the donor constitutes a trust for 
general public utility. The beneficiaries are 
to be members of the donor’s own family. 
The utility is not of a public, but clearly of 
a private nature. For these reasons we would 
answer the first question in the negative. - 

The second question calls for no discus- 
sion. The position is that the muthavallt has 
in his hands income belonging to a private 
trust. Income of. a private trust is not 
exempt from taxation, and the muthavallt is 
assessable in respect of it, because he holds 
~it. It follows that the answer to the second 
question is in the affirmative. As the ques- 
tions referred have been answered against 
the assessee, he must pay the costs, Rs, 250. 


N.-S. Answer accordingly. 


(3) 5 IT 0 402; 132 Ind. Cas. 689; A IR 1931 Lah. 
578: 12 L 725; 33 P L R 349; Ind. Rul. (1931) Lah. 637 


(5 BY, 
(4)10 IT C 7; 165 Ind. Cas. 32; A IR 1936 Pat. 532; 
3BR18;9RP 158. 
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SIND CHIEF COURT 
J. Miscellaneous No. 396 of 1939 
October 11, 1940 


Logo, J. 
Messrs. GOSHO KABUSHIKI KAISHA 
LTD, —RESPONDENTS No. 1 
| VETSUS 
Seth MULCHAND HARICHAND— 
RESPONDENT No. 2 

Arbitration Act (IX of 1899), s. 11 — Award — 
Validity —Award filed in Court — Original appornt-- 
ment of arbitrators bad—Subsequent attempt to rectify 
matter on realization of mistake by one party— 
Award ts invalid. : $ 

If the original appointment of arbitrators is bad, the 
tribunal constituted is without jurisdiction and no sub- 
sequent realization of a mistake or an attempt to rectify 
matters by one party can clothe with jurisdiction a 
tribunal which was in its inceptiorf illegal and without 
jurisdiction, and the award by such tribunal is in- 
ay and if filed in Court should be removed from the 

e. 


Mr. Dipchand Chandoomal & Co,. for 
Respondents No. 1. 


Mr. Srikishindas H. Lulla, for Respon- 
dent No. 2. 


Lobo, J.—An award made under the 
Arbitration Act has been filed by the arbi- 
trators, two Japanese gentlemen, in this. 
Court. On a notice issued to the respon- 
dent No. 2, namely, Mulchand Harichand, 
objections were filed on his behalf setting out 
various reasons for which the award should 
be crdered to be removed from the file. 
The award relates to certain disputes be- 
tween the firm of Gosho Kabushiki Kaisha 
Ltd., on the one hand and Mulchand Hari- 
chand on the other arising out of various 
contracts made by Mulchand Harichand 
with the firm of Gosho Kabushiki Kaisha, 


` Ltd., for the purchase of Japanese piece- 


goods. These contracts were primarily of 
two kinds, contracts for the sale and pur- 
chase of forward goods and contracts for 
the sale and purchase of ready goods. It 
is also alleged on behalf of Mulchand Hari- 


chand that certain contracts which were 
originally for forward goods were sub- 


sequently substituted by contracts for ready 
eoods While the contracts for ready and 
forward goods both contain an arbitration 
clause, there is an essential difference bet- 
ween the arbitration clause contained in the 
contract for ready goods and that contained 
in the contract for forward goods; for 
whereas in the contracts for ready goods the 
clause provides for a reference to arbitration 
to two European merchants, members of 
the Karachi Chamber of Commerce, one to 
be chosen by each party, the arbitration 
clause in the contracts for lorward goods. 
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requires arbitration by two Japanese and/or 
European merchants, members of the 
Karachi Chamber of Commerce, one to be 
‘chosen by each party. The learned Ad- 
vocate for the respondent No. 2 has raised 
a number of points both of law and of fact 
on which he has contended that this award 
should be removed from the file. His main 
ground has been that the arbitrators who 
have made the award in this case had no 
jurisdiction whatsoever, that their original 
appointment was bad. This argument the 
learned Advocate has based not only one 
but several grounds. After much argument 
and after all the documents relied on by 
respondent No. 2 had been filed, specially 
‘the correspondence between the parties, the 
learned Advocate for the respondents No. 1 
‘was constrained to admit that the contention 
of the learned Advocate for the respondent 
No. 2 that the original appointment of the 
arbitrators in this case was bad had to be 
accepted as well founded and that therefore 
there was no necessity for the Court to go 
further into the matter because as he con- 
ceded that the appointment of the arbitrators 
‘was bad the award must be removed from 
‘the file. S 

~ Apart however from the admission of the 
learned Advocate for the respondents No. 1, 
I. feel no doubt whatever that the contention 
‘of the learned Advocate for respondent No. 2 
ïs sound and that in this case the appoint- 
ment of two Japanese gentlemen as arbitra- 
tors was bad, that the arbitrators had no 
jurisdiction in the matter and that this 
award must be removed from the file. As 
I have stated before there were two kinds 
of contracts between the parties and whereas 
in the contracts for forward goods the parties 
could appoint Japanese or European gentle- 
men as arbitrators, under the arbitration 
‘clause in the contracts for ready goods 
European arbitrators only could be appoint- 
ed by the parties. The reference and the 
award inthis case cover both contracts for 
ready goods and contracts for forward goods, 
Apparently without realizing the difterence 
‘between the two arbitration clauses in these 
itwo classes of contracts the respondents No. 1 
appointed a Japanese gentleman as arbitrator 
and called upon the respondent No. 2 to 
appoint his arbitrator and on his failure to 
do so appointed another Japanese arbitrator 
to act for respondent No. 2. 

It is true that at a later stage the respon- 
‘dents No. discovered their mistake and at- 
tempted to rectify matters by getting- the 
arbitrators to exclude from the award the 
contracts for ready goods so as to legalise 
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the appointment of two Japanese gentlemen 
as arbitrators. But surely this cannot affect 
the question. If the original appointment 
of arbitrators was bad, the tribunal consti- 
tuted was without jurisdiction and no sub- 
sequent realization of a mistake or an 
attempt to rectify matters by one party 
could clothe with ` jurisdiction a tribunal 
which was in its inception illegal and with- 
out jurisdiction. In these circumstances it 
is quite unnecessary for me to discuss the 
various other grounds upon which the learn- 
ed Advocate for respondent No. 2 has urged 
that the award should be removed from 
the file. There only remains the matter of 
costs. ‘Ordinarily as respondent No. 2 
succeeds he should have the costs of these 
proceedings. But it appears to me that in 
this case I should make no order as to costs 
aS I am not satisfied either’ from the cor- 
respondence which has been exhibited in this 
case or from the attitude adopted by res- 
pondent No. 2 at the hearing of this matter 
that he should be awarded costs. The award 
will therefore be removed from the file but 
there will be no order as to costs. 
S. Award removed. 


MADRAS HIGH COURT 
Criminal Revision Case No. 988 of 1940 ; 
and Criminal Revision Petition No. 941 of 
1940 


January 31, 1941 
LAKSHMANA Rao, J. 
T. KANNIAH NAIDU ~ PETITIONER 
Versus 
RAJAMMAL— RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 488— 
Age of girl is immaterial. 

Section 488 of the Criminal P. C., does not limit the 


right of maintenance to minors. The age ofthe girl 
is immaterial. 


Cr. R. Case and Or. R. P. under ss. 435 
and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise 
the order of the Court of the Sub-Divi- 
sional First Class Magistrate of Tiruvallur, 
Chingleput District dated October 22, 1940 
and passed in M. C. No. 35 of 1940. - 

Mr. A. S. Nataraja Ayyar, for the Peti- 
tioner. , 

Mr. T. K. Ramaswami Ayyangar, for the 
Respondent. 

Order.—The girl is unable to maintain 
herself and s. 488 of the Criminal P. O., 
does not limit the right of maintenance to 
minors. The age of the girl is therefore 
immaterial and the revision petition is dis- 
missed. 

N.-D. Petitionsdismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 29/17 of 1940 
March 17, 1941 
ALMOND, J.C, AND Soorr, J. 
Firm R. S. HIRA SINGH ATTAR SINGH 
—PLAINTIFF—APPELLANT 
VETSUS 
MUHAMMAD AFZAL KHAN AND OTHERS 
— DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 41— 
Mortgagee, tf must get mortgage entered ‘in land 
revenue records — Whether must sue for possession 
before expiry of limitation — Anomalous mortgage 
duly registered — Provision for possession to mortgagee 
after certain pertod —Mortgagor transferring his in- 
terest to third person—S. 141, if applies—Mortgagee, 
tf can sue for possession — Civil Procedure Code (Act 
V of 1908), 0. XIV, r. 1 — Failure to frame issue 
whether fatal to suit—Court held justified in _apply- 
ing s. 11, Transfer of Property Act though no issue as 
to its applicability was framed. l 

There is no legal obligation on the mortgagee either 
to have his mortgage entered in the land revenue records 
or to sue for possession under his mortgage deed before 
the period of limitation for suing expires. Hence where 
an anomalous mortgage which is to be simple mortgage 
tor a fixed period after which the mortgagee is entitled 
to possession, is duly registered -but not entered in the 
land revenue papers and the mortgagor subsequently 
transfers his interest in the mortgaged property to a 
third person, the mortgagee is not estopped from suing 
for possession on account of principles laid down in 
s. 41, T. P. Act, and can sue at any time within limita- 
tion. [p. 19. col. 1.) 

[Case-law discussed.] 

The failure to frame an issue is not necessarily fatal 


to a suit where substantial justice has been done. Where- 


the plea of applicability of s. 41, T. P. Act, is raised in 
the defence, arguments are addressed to the Court on 
this point and the matter has been before the parties 
during the case, the Court is justified in applying the 
principles of s. 41, T. P. Act, even though no issue was 
framed onthat point. Mitna v, Syud Fuzal Rab (3), 
relied on. 184 Ind. Cas. 433 (2), Overruled. [p. 18. 
col. 1.) 

Mr. Hukamchand, for the Appellant. 

K. B. Saaduddin Khan, R. S. Pandit 
Moolchand and Mr. M. Bahramkhan, for 
Respondents Nos. 8, 9, 10 and 15. 


Messrs. Ram Singh and Zaidullah 
(Agents), for the Respondents Nos, 2 and 3 
and 4, respectively. 


Respondents Nos. 5, 6 and 11 in person. 


Mr. Muhammad Salim, Official Receiver, 
Respondent No. 19; in person. 


. Almond, J. C.—-This is a further appeal 
by the plaintiffs Hira Singh Attar Singh 
through Sultan Muhammad Khan, Receiver 
of the firm, against the concurrent findings 
of the two Courts below dismissing their suit 
for possession of 160 ks. of land. There 
were originally 18 defendants to the suit, 
and the Official Receiver was added as 
defendant No. 19 by an order of this Court 
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dated August 27, 1937. The plaintiffs’ case 
was that on December 2, 1920 defendant 
No. 1, Muhammad Afzal mortgaged to them 
the land in suit together with one-third share 
in a house which is not in suit for Rs. 10,000, 
that the mortgage for the first three years 
was to be a simple mortgage carrying in- 
terest; that if the mortgage debt was not 
paid within the period of three years then 
the plaintiffs were entitled to take possession. 
They alleged further that defendants Nos. 2 
to 18 were shown in the revenue records as 
being in possession of the various portions of 
the land and, therefore, they were made 
parties to the suit. ° 

For the purpose of this appeal it is only 
necessary to say that the general line taken 
by the defendants was that subsequent to 
the mortgage “in favour of the plaintiffs 
Muhatnmad Afzal had transferred his pro- 
prietary rights in the land to one Muzaffar 
Khan from whom the defendants claimed 
their titles. Twenty-one issues in all were 
framed and of these five were decided by the 
trial Court in a preliminary order dated 
November 26, 1937. The decision of the 
trial Court has not been challenged on any 
of those issues with the exception of the fol- 
lowing: <1) Is the suit against the Official 
Receiver within time ? The trial Court had 
held that it was not within time. There- 
after, in a final order, the trial Judge dis- 
posed of the remaining points in suit by the 
decision on Issue No. 5 which reads as fol- 
lows: Is the plaintiff entitled to sue for pos- 
session under the mortgagein suit? The 
trial Judge applying the principles of s. 41, 
1. P. Act, and in particular relying upon a 
judgment of the Lahore High Court reported 
in Arur Singh v. Santi (1), held that the 
plaintiffs were estopped by their conduct 
from claiming possession. The plaintiffs 
appealed to the District Court. Amongst the 
points raised in the grounds of appeal was 
the question of limitation against the Official 
Receiver. This question was not referred to 
in the judgment of the learned Additional 
Judge. The other points argued at the 
appeal were that the plaintiffs were not 
estopped from seeking possession of the land 
and that it was wrong to decide the point 


against them on this ground without 
framing a definite issue. The Additional] 
Judge dismissed the plaintiffs’ appeal, 


and the plaintiffs have presented this 
further appeal. Again. it is noted in the 
grounds of appeal that the lower Appel 
late Court was wrong in not deciding th: 


(1) AT R 1936 Lah. 105: 166 Ind. Cas. 147: 38 PL R 
1097; 9 R L 3H. 
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question of limitation as against the Official 
Receiver,. but no arguments have been ad- 
dressed to us on that point, and we must, 
therefore, consider that it is abandoned. 
The other two points have been argued be- 
fore us, namely (1) whether the Courts be- 
low could apply the principles underlying 
s. 41, T. P. Act. without a definite issue 
being framed on the subject and (2) whether 
the plaintiffs are estopped by the principles 
undezlying that section. 

As regards the first point, it is to be noted 
that when the case was virtually ripe for 
judgment some of the defendants put in an 
application on January 22, 1938 that further 
issues should be framed including one on the 
applicability of s. 41, T. P. Act. The 
Court refused to accept this application at 
that stage and adjourned thetase for judg- 


ment to February 14, 1938. Inthe mean- - 


time the plaintiffs’ Counsel on January 31, 
1938 put in an application objecting to the 
framing of further issues but without mak- 
ing any specific reference to s. 41, T. P. 
Act. Learned Counsel for the appellants has 
referred to a case decided by a single Judge 
of this Court and reported in Dhanpat Rai 
Khem Raj v. Firm Harichand Gobindram 
(2). In that case it was held that it is neces- 
sary that the Court should frame issues on 
any matter in dispute between the parties 
and that the failure to do so cannot be con- 
doned by the fact that substantial justice has 
been done. It does not appear that any 
authority was ‘citel when that case was 
heard, and we do not think that the judg- 
ment given therein can be considered as good 
law for there is direct authority of the Privy 
Council in Mitna v Syud Fuzal Rab (3) to 
the effect that the failure to frame an issue 
is not necessarily fatal toasuit. If, there- 
fore, substantial justice has heen done there 
is no ground for remanding the case merely 
on this technical ground. Jt is not disputed 
‘that the application of the principles of s. 41, 
T. P. Act, was raised in the defences of 
defendants Nos. 8to 10 and 15 and argu- 
ments on this point were addressed to the 
trial Court. There had been no attempt 
until the final stage of the suit to havea de- 
finite issue framed on the point and in fact 
the matter must have been before the attén- 
tion of the parties during the case. Further- 
more, in our opinion, the point is sufficiently 
proved by Issue No. 5 itself, for there does 
not .appear to be any other ground on 


(2) A I R 1939 Pesh. 44; 184 Ind. Cas. 433; 12R 


Pesh. 26. 
(3) 13MIA573;15 W R 15; 6 Beng. L R H8; 2 


Suther 387, 2 Sar, 626 Œ O) 


144; 
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which the right of the plaintiffs to posses- 
sion was resisted other than on this ground. 
We, therefore, find that the Courts below 
were entitled to take up this point without 
any issue having been framed. 

We nowcome to the point as to whether 
the plaintiff is estopped in any way by his 
conduct from obtaining possession, for under 
the terms of the document he was undoubt- 
edly entitled to take possession after the 
expiry of three years from the execution of 
the document. The mortgage wasan ano- 
malous mortgage being simple for the first 
three years with a stipulation that posses- 
sion might be taken after that period. The 
principal case which is relied upon by the 
defendants is that to which reference has 
already been made, namely, Arur Singh 
v. Santi (1). In that case the facts were 
similar to the present case. The owner of 
the land had effected a registered mortgage 
deed in favour of the mortgagee. The 
mortgagee had had his deed registered but 
had not got it entered in the revenue papers, 
nor had he sued for possession upon it until 
the period of limitation was about to ex- 
pire. In the meantime the owner had trans- 
ferred the lands to other people and some 
lands had been built upon. lt was held in 
these circumstances that the mortgagee was 
estopped by his conduct in not getting his 
mortgage entered in the revenue papers and 
in not suing for possession until the period 
of limitation was about to expire. The case 
referred to a previous clecision of the Lahore 
High Court reported in Muhammed Din v. 
Sardar Bibi (4), but the facts of the two 
cases were not in'any way similar, for the 
earlier Lahore case did not involve a con- 
test between a mortgagee and subsequent pur- 
chasers Of the property. The Lahore rul- 
ing also referred to a case reported in Nara- 
yan v. Purushottam (5),in which a Judge 
of the Nagpur Chief Court had held that 
the provisions of s. 41, T. P. Act, did not 
at all apply to a case between a mortgagee 
and a subsequent purchaser, for the mort- 
gagee in allowing the mortgagor to remain 
in possession had not allowed an ostensiole 
owner but the real owner to remain in pos- 
sion. The learned Judges who decided the 
latter Lahore case preferred not to follow | 
that judgment <Arur Singh v. Santi (1), 
has been subsequently followed in other 
oo in that Court hy Judges sitting sing- 
y 


Two other cases to which reference is 


(4) A IR 1927 Lah. 666; 103 Ind. Cas. 45. 
(5) A IR 1931 Nag. 144; 134 Ind. Cas. 676; 27 N 1. 7 
- € Rul. 1931) Nag. 164. 
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necessary are K.V.Galliara v. U Thet (6) and 
P.L.T. A. R. Chettyar Firm v. Maung 
Kyaing (7). In both those cases the mort- 
gagee was heldto be estopped from assert- 
ing his mortgage under the provisions of 
s. 41, T. P. Act, but in both those cases there 
were special circumstances. In the first dase 
the mortgage had not been correctly indexed 
in the registration office owing to the fault 
of the mortgagee, and in the second case the 
mortgagee had not got his mortgage entered 
in the Town Land Rolls and had allowed the 
land to be built on. It must be said therefore 
that the Only case on which the judgments 
of the Courts below proceed is that reported 
in Arur Singh v. Santi (1) With due 
respect we are unable to accept the princi- 
ples laid down in that judgment. There is 
no legal obligation on the mortgagee either 
to have his mortgage entered in the land reve- 
nue records or to sue for possession under 
his mortgage deed before the period of limi- 
tation for suing expires. The mortgagee in 
the present case did all that he was legally 
bound to do, and he did not attempt to con- 
ceal anything. He had the mortgage duly 
entered in the Sub-Registrar’s office. The 
defendants, on the other hand, did not take 
elementary precautions which one would 
expect from persons buying land. Although 
16 has been held by their Lordships of the 
Privy Council in a case reported in Tilak- 
dhari Lal v. Khedan Lal (8), which has 
been relied upon by the defendants before 
us that the registration of a document is no 
notice in all cases, yet it is nowhere laid 
down in that judgment that a prospective 
purchaser of land is exempted from the 
ordinary precaution of searching the regis- 
tration office for encumbrances. 

A similar view was taken in an unpub- 
lished judgment of a Bench of this Court in 
Civil Appeal No. 106/40 of 1939 Fida Mo- 
hammad v. Khush Mir. In that case it was 
held that a person who fails to search the 
registration office for encumbrances on the 
property which he proposes to buy could not 
be considered to have taken reasonable care 
to ascertain that the transferor had power to 
make the transfer. As that case was appa- 
rently not argued as fully asthe present 
one has been, we have considered it- better 


(6) A IR 1929 Rang. 117: 117 Ind. Cas. 580; 7 R 118, 
Ind. Rul. (1929) Rang. 212. 

(7) AIR 1929 Rang. 333; 119 Ind. Cas. 217; 2 R 276; 
Ind. Rul. (1929) Rang. 297. : 

(8) A I R 1921 PO 112; 57 Ind. Cas. 465; 48 C1; 47 
I A 239: 39 M L J 243; (1920) M W N591; 2U PL F 
(P 0)139; 22 Bom. L R 1319; 18 A L J 1074; 250C W 
N: 49; 28 M L T 234; 32 C LJ 479; 13 LW 161;2P 
L T101@ ©). . 
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to give our reasonsin detail for our deci- 

sion rather than merely to rely on that case 

asa precedent. We are of opinion therefore 

that Issue No. 5 was wrongly decided and 

that the plaintiffs are not estopped from 

taking possession merely on account of the 

principles laid down ins. 41, T. P. Act. We 

therefore reverse the finding of the trial 

Court on Issue No. 5and hold thatthe plaint- 

iffs are entitled to take possession of the 

land in suit under their mortgage subject 

to the decision of the other issues in the®case 

which have not yet been decided. Some 

of those issues raise the question of whether 

part of the land was transferred to some of 

the defendants by transactions prior to the 

plaintiffs’ mortgage. In one case it is alleged 

that the property which is claimed by a 

particular defendant was not the property 
of Mohammad Afzal at all. It will be neces- 
sary to remand the case to the trial Court 
for a decision on the remaining issues which 
have not been decided. We treat the deci- 
sion on issue No. 5 as having been one on 
preliminary point. We remand the case to 
the trial Court under O. XLI, r. 23, Civil 
P. C., for a decision of the remaining issues. 
The stamp on appeal in this Court will be 
refunded and other costs in this Court will 
follow the event. Pleader’s fee Rs. 150. 


S. Case remanded. 
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LAHORE HIGH COURT 
First Appeal No. 424 of 1939 
March 20, 1941 
“TEK CHAND AND BECKETT, JJ. 

- UPPER SIND CIGARETTES 
MANUFACTURING Co. THRouGH MANAGER, 
NICHAL DAS—DeErFEnDANT—APPELLANT 
Versus 
PENINSULAR TOBACCO Co. LTD.— 


PLAINTIFF —RESPONDENT 

Trade-mark—Infringement — Passing-off action— 
Held that there was infringement of plaintiff's trade- 
mark by defendant — Plaintiff ` held entitled to in- 
junction — Plaintiff can either ask for account of 
profits or damages to cover his own loss—Exemplary 
or penal damages, tf can be awarded—Plea for im- 
position of definite penalty must be taken at earliest 
opportunity—Damages, how to be assessed. 

The plaintiff company had for many years past been 
manufacturing a popular brand of cheap cigarettes 
called “Red Lamp” which were so popular among the 
poorer classes that in some rural areas the villagers would 
smoke nothing else. In October 1937, the defendant 
company put in the market arival brand under. the 
name of “Red Lamb” cigarettes. The get-up of the 
packet was copied from that of the “Red Lamp” 
cigarettes, the design’ of the latter being practically 
identical. The only difference was that a picture ofa 
ram took the place of the picture ofa hurricane lanterno 
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onthe other cigarettes; but even this was made to 
correspond as nearly as possible in size and general 
outline with the picture of the Jamp, for which pur- 
ose the ram was shown in a sitting posture like a dog. 
he “Red Lamb” cigarettes were put out under the 
name of a fictitious company. This device was intend- 
ed to make the fraud more difficult to detect: 

Held, that in these circumstances there could be no 
reasonable doubt that the “Red Lamb” packets of 
cigarettes were deliberately prepared inthe hope that 
they might be-bought by persons who were in the habit 
of smoking “Red Lamp” cigarettes. There was there- 
a a aa of the plaintiffs trade-mark. [p. 

, col .1. 

Hel@, further that the plaintiff company was entitled 
to ask for aninjunction in the absence of any under- 
taking by the defendant with regard to the future. The 
fact that the defendant company still persisted in 
denying that there had been any infringement of plain- 
tiff’s rights and in strenuously resisting the issue of an 
injunction only served to show that this form of relief 
was allthe more necessary for the protection of the 
plaintiff’s rights. [p. 21, cols. 1 & 2.] 

In a passing off action the plaintiffean either ask for 
an account of profits or damages to cover his own losses; 
but in the latter case, the ordinary rule is toascertain 
the actual losses. [p. 22, col. 1.] 

The fact that the loss has been limited by the 
plaintiff’s own efforts to detect the fraud through his 
own agents and thereby put an end to it as soon as 
possible, can betaken into consideration in considering 
the actual loss of the plaintiff. Exemplary or penal 
damages are not usually awarded in cases of infringe- 
ment of trade-mark. The plea for imposition of a definite 
penalty should be raised at the earliest possible oppor- 
tunity, so that the other party may know exactly the 
case which he has to meet. When itis not raised in the 
trial Court it cannot be allowed to be raised in appeal. 
If however the assessment of damages is to be made on 
the presumptions which can reasonably be drawn 
against the party who has been found guilty of evasion 
or deceit, these presumptions must be in accordance with 
the known facts. [p. 22, cols. 1 & 2.) 


F. A. from the decree of the Senior Sub- 
Judge, Ambala, dated July 31, 1939. 


Messrs. M. C. Mahajan and Tek Chand, 
for the Appellant. 

Messrs. Norman Edmunds and Krishan 
Lal Kapur, for the Respondent. 


Beckett, J.—This appeal arises out ofa 
passing off action brought by the Peninsular 
Tobacco Company Ltd. against the Upper 
Sind Cigarettes Manufacturing Company. 
The former company has for many years 
past been manufacturing a popular brand 
of cheap cigarettes called “Red Lamp” 
cigarettes. These cigarettes are so popular 
among the poorer classes that, according to 
the evidence, in some rural ‘areas the villagers 
will somke nothing else. In October 1937, 
the defendant company put in the market 
a rival brand under the name of “Red Lamb” 
cigarettes. The get-up of the packet was 
evidently copied from that of the “Red 
Lamp” cigarettes, the design of the latter 
being practically identical. The only differ- 
ente was that a picture of a ram took the 
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place of the picture of a hurricane lantern on 
the other cigarettes; but even this was 
made to correspond as nearly as possiblein 
size and general outline with the picture 
of the lamp, for which purpose the ram is 
shown ina sitting posture like a dog. This 
attefnpt at imitating “Red Lamp” cigarettes 
was brought to the notice of the plaintiffs 
company by its agents, together with the 
fact that the new cigarettes were being sold 
to vendors at cheaper rates, although the 
retail price remained the same, so as to 
constitute a serious menace to its own trade. 
The plaintiff company thereupon wrote to 
the defendant company, drawing its atten- 
tion to what -had happened and asking for 
the immediate withdrawal of “Red Lamb” 
cigarettes from the market and an under- 
taking that nothing of the same kind would 
be done in future. In reply, the defendant 
company expressed complete surprise at the 
suggestion that there had been any infringe- 
ment of the rights of the plaintiff company 
in “Red Lamp” cigarettes. At the same time 
by way of what professed to be a friendly 
gesture, it stated that the manufacture of 
“Red Lamb” cigarettes was being stopped at 
once and that the balance of stock was 
being despatched to the plaintiff company 
together with the empty packets, blocks and 
dies for the cigarettes. A small quantity of 
cigarettes and other articles were forwarded 
in due course. This was in November 1937. 

The plaintiff company then wrote again 
to the defendant company pointing out that 
certain of their demands had not yet been 
met, notably those for a written apology and 
an undertaking for the future and facilities 
for inspecting accounts. As these demands 
remained unsatisfied, the plaintiff company 
brought the present suit on May 30, 1938. 
As originally framed, the plaint asked for 
an account of the profits made by the de- 
fendant or, in the alternative, a decree for 
Rs. 5,100, but an amendment of the plaint 
was subsequently allowed, whereby a claim 
for injunction was added. In defence, the 
defendant company denied that there had 
been any infringement of the plaintiff’s 
rights and claimed that in any case it had 
done all that was necessary. The trial Court 
found that there has in fact been an in- 
fringement of the plaintiffs rights and grant- 
ed an injunction. An account was refused, 
but the Court granted a decree for Rs. 5,100 
as damages on account of the falling off in 
the sale of “Red Lamp” cigarettes between 
October and November 1937, finding that the 
plaintiff must have sufferred a much greater 
loss than this.* The defendant now appeals. 
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Mr. Mehr Chand Mahajan’s arguments on 
behalf of the defendant can be briefly sum- 
marised. He again claimed that there has 
been no infringement, on the ground that 
the’ popularity of the cigarettes in question 
attaches to the name under which they are 
sold and that the names used for the two 
kinds in local dialects bear no resemblance. 
Secondly, he claims that in view of the 
prompt action taken by his clients, no injunc- 
tion should be issued. Thirdly, he claims that 
there is no material on the record to show 
that the plaintiff company in fact suffered 
any loss and consequently no damages should 
have been granted. 

- The first two arguments do not require 
any lengthy comment. The packets in which 
the two kinds of cigarettes were sold speak 
for themselves, The similarity both in 
details of design and in the names are too 
striking to be accidental and could only arise 
from an attempt to make it possible, that 
“Red Lamb” cigarettes would be mistaken 
for “Red Lamp” cigarettes and sold as such, 
while also making it possible to put forward 
a plea that the actual trade-mark of the 
plaintiff company had not been used. No 
satisfactory explanation of the close similarity 
in design was given by the managing pro- 
prietors of the defendant company who 
merely repeated the assertion that the “Red 
Lamb” packets and cigarettes were in no way 
imitation of the “Red Lamp” packets. More- 
over, when the “Red Lamb” cigarettes were 
put on the market, the latter drew attention 
to the fact that they were intended to 
compete with “Red Lamp” cigarettes. An- 
other unsatisfactory feature of the case is 
that cigarettes were put out under the name 
of a fictitious company. This again has not 
‘been satisfactorily explained and it can only 
be supposed that the device was intended to 
make the fraud more difficult to detect. It 
is in evidence that the defendant company 
is in the habit of using well known names for 
its different brands of cigarettes, some of 
which correspond with other marketable 
articles or closely resemble them.’ In these 
circumstances there can be no reasonable 
doubt that the “Red Lamb” packets of 
cigarettes were deliberately prepared in the 
hope that they might be bought by persons 
who were in the habit ofsomking “Red 
Lamp” cigarettes. 


With regard to issue of an injunction, the 


plaintiff company was entitled to ask for 
this in the absence of any undertaking with 
regard to the future. The fact that the defen- 
dant company still persists in denying that 
there had been any infringement of plain- 
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tiff’s rights and in so strenuously resisting 
the issue of an injunction only serves to show 
that this form of relief is all the more neces- 
sary for the protection of the plaintifi’s 
rights. It would beno adequate satisfaction 
for the plaintiff company to know that the 
manufacture of cigarettes in imitation of 
their own had stopped for the time being, if 
there was no guarantee that the manufacture 
ofsuch cigarettes might not occur again any 
time in future. There is more force in the 
appeal with regard to damages. The learned 
Subordinate Judge has relied on figutes of 
sales by the plaintiff company which show 
that the sales of “Rad Lamp” cigarettes fell 
from about eleven millions jn October toa 
little over nine millions in November and to 
much the same figure in December 1937. 
Unfortunately, these figures do not support 
the conclusions*which have been drawn from 
them. In the first place, a similar seasonal 
fall occurs in other years. In the previous 
year, the sales for October were also about 
eleven millions but fell to six millions in 
November. There was an even more remark- 
able fall in 1935 when the sales fell-from 
seven millions in October to about two 
and a half millions in November. Even 
in 1937, shortly before “Red Lamb” cigaret- 
tes were put on the market, the sales had 
fallen from twelve millions in April to 
eight millions in May and even less in June. 
With sucha variation if would be impos- 
sible to draw any certain conclusion that the 
falling off in the sales of “Red Lamp” ciga- 
rettes between October and December 1937, 
was entirely due to the appearance of ‘Red 
Lamb” cigarettes. 

In the second place, the conclusion drawn 
from these figures isnot in accordance with 
the figures for the sales of “Red Lamb” 
cigarettes, which have been accepted by the 
learned Subordinate Judge. According to 
these figures, less than half a million “Red 
Lamb” cigarettes were sold, andeven if we 
suppose that each packet was sold toa per- 
son who would have otherwise bought “Red 
Lamp” cigarettes, this would still account 
only for a fraction of the fallin the sale of 
“Red Lamp” cigarettes, which appears to 
have been mainly due to other causes, On 
behalf of the plaintiff company, Mr. Norman 
Edmunds contends that the figures supplied 
by the defendant company are’ not reliable 
and that every presumption should be drawn 
against a party guilty of such behaviour as 
the defendant company has been. Unfortu- 
nately for this plea, the evidence produced 
by his own client fails to support him. The 
evidence given by the various agents and 
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employees of the plaintiff company suggests 
that, while there may have been a small 
falling off in some local sales during the time 
while “Red Lamb” cigarettes were in the 
market, no serious harm was done, owing to 
the prompt suppression of the “Red Lamb” 
brand, and that in some cases the sales of 
“Red Lamp” cigarettes did not suffer at all. 
For the same reason, there does not appear 
to be any real force in the contention that 
the sales of “Red Lamp” cigarettes suffered 
by reason of the fact that “Red Lamb” ciga- 
retteg were made with inferior tobacco which 
might have led smokers, who had mistaken 
“Red Lamb” cigarettes for’ “Red Lamp” 
cigarettes, to turn to some entirely different 
brand. In the light of the evidence taken as 
a whole, it does not appear that the actual 
losses on sale suffered by the plaintiff com- 
pany could have run into méllions of ciga- 
rettes as the trial Court supposed. 

Mr. Norman Edmunds next contended that 
this wasa case in which “exemplary” or 
“penal” damages ought to be awarded, in 
view of the conduct of the defendant com- 
pany. He quite rightly points out that cases 
of this kind mean that companies manufac- 
turing popular brands of goods like tobacco 
are kept constantly on the alert to detect in- 
fringement of their rights and rarely obtain 
full satisfaction owing to the difficulty of 
ascertaining the exact amount of the loss to 
- which they have been put. 

Exemplary damages: are not usually 
awarded in cases of trespass to property, 
with which a passing off action has some re- 
semblance, and no case has been laid before 
us in which exemplary or penal damages as 
such have been -awarded in respect of in- 
fringement of rights of this kind. There are 
cases In which damageshave been assessed 
on liberal scale in consequence of a pre- 
sumption which can reasonably be drawn 
against the party who has been found guilty 
of evasion or deceit; but that is quite a 
different matter and such presumptions can 


only be made in an attampt to discover as 


nearly as possible the actual loss sustained. In 
an action of this kind, the plaintiff can either 
ask for an account of profits or damages to 
cover his own losses ; but.in the latter case, 
the ordinary rule is to. ascertain the actual 
losses. There are two circumstances which 
would make it difficult to depart from the 
ordinary rule in the present case. In the first 
‘place, the plea for imposition of a definite 
penalty does not appear to have been raised 
in the trial Court, where the damages were 
sought to be assessed only on the basis of 
actual losses; and if such a plea is to be rais- 
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ed, it should be raised at the earliest possible | 
opportunity, so that the other party may 
know exactly the case which he has to meet. 
In the second place if the assessment of 
damages is to depend on the presumptions 
which can be drawn, these presumptions 
mugt be in accordance with the known facts 
and cannot be used forthe purpose of arriv- 
ing at a conclusion which does not appear to 
be correct. As already observed, the plaint- 
if’s own evidence indicates that the loss 
suffered by the company in this particular 
instance was not very great. 
On the other hand, there is some force in 
the contention that the loss has been limit- 
ed by the plaintiff’s own efforts to detect 
the fraud through his own agents and there- 
by jut an end to it as soon as possible, and 
that the nuisance of having been constantly 
on guard-against infringements of this kind 
is the chief loss which the plaintiff has to 
suffer. There issome evidence in the pre- 
sent case to show the trouble to which the 
plaintiff has been put. For example, it was 
necessary to discover the true name of the 
company which were putting “Red Lamb” 
cigarettes in the market and it was then 
necessary to collect evidence of actual sales. 
These are matters which may reasonably be 
taken into consideration in considering the 
loss to which the plaintiff company has been 
put, more particularly when the defendant 
company had refused in the. first instance 
to give any undertaking for the future or 
to allow inspection of the accounts. But 
even so thereis no material on the record 
by means of which it would be possible to 
maintain the estimate of damages- at 
Rs. 0,100. The approved actual loss is very 
small. If this figure is. doubled by way of 
providing ample compensation the damages 
would still work out at Rs. 500, and this 
with the material on the record in the. pre- 
sent case, is the highest sum which.we con- 
sider it is possible.to grant’ by .way of 
damages without applying. an entirely’ new 
principle in the matter of assessing the 
loss suffered by the plaintiff. The decree 
of the trial Court will accordingly be modifi- 
ed by reducing the award of: damages from 
Rs. 5,100 to Rs. 500, and tc this extent only 
the appeal is accepted. Inthe lower Court 
the plaintiff will receive his costs as already 
assebsed, except in respect of the stamp for 
the plaint, which will be assessed on a value 
of Rs. 630 only. Since both parties have 
‘been. partially successful in the appeal, they 


-are left to bear their own costs in this 


Court. 
E : Order accordingly. 
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MADRAS HIGH COURT 
Full Bench 
Oriminal Revision Cases Nos. 1052 to 1054 


and 
Criminal Revision Petitions Nos. 1001 to 1003 
of 1940 
March 17, 1941 

Leaca, C J., MocKETT AND KRISHNASWaAMI 
l AYYANGAR, JJ. 
In re ADILAKSHMI AMMAL AND OTHERS 

-— PETITIONERS 

Madras Prohibition Act (IX of 1937). s.4Q) @)— 
S. 4 (1) (a) is completely ultra vires the Provincial 
Legislature in so far as it relates to dangerous drugs 
—Madras Abkari Acts and rules made thereunder 
remain in force in reiation to dangerous drugs—In- 
terpretation of Statutes — Section of Provincial Act 
found to beultra vires —Court cannot re-write it. 

Dangerous drugs being in the Concurrent Legislative 
List of the Govt. of India Act, and the Mad. Abkari 
Act, 1886, and the rules framed thereunder being an 
existing Indian Law permitting ganja to be possessed, 
the Madras Legislature could not by reason of the pro- 
visions of s. 107, Govt. of India Act, legislate to pro- 
hibit entirely the possession of ganja without reserving 
the measure for the consideration of the Governor- 
General, or for the signification of His Majesty’s 
pleasure. The Mad. Prohibition Act was not reserved for 
the assent of the Governor-General or for the signification 
of His Majesty’s pleasure and so the Madras Legislature 
had no power to interfere with the Mad. Abkari Acts 
so far asthe possession of dangerous drugs was con- 
cerned. Section 4 (1) (a), Mad. Prohibition Act is 
therefore completely ultra vires of the Madras Provincial 
Legislature in so far- as dangerous drugs are concerned 
and hence the Mad. Abkari Acts and the rules made 
thereunder remain in force in relation to ganja. 

The Court has no power to re-write a section of a 
Provincial Act, which has been found to be ultra vires 
the Provincial Legislature. 


Cr. R. Case and Cr. R. P.to revise the 
judgments of the Sub-Divisional Magistrate, 
Vellore, in Criminal Appeals Nos. 50 to 57 
of 1940. 


Messrs. M. Natesan and A. N. Veerara- 
ghavan, for the Petitioners. 


The Advocate-General, Mr. A. S. Srvaka- 
minathan, for the Public Prosecutor, for th 
Grown. | 


Leach, C. J.—These three petitions all 
raise the question whether s. + (1) (a), Mad. 
Prohibition Act, 1937, is” ultra vires, 
the Provincial Legislature in. so far as it 
relates to dangerous drugs. Section + (1) 
(a) states that whoever imports, exports, 
transports or possesses liquor or any in- 
toxicating drug shall be punished with im- 
prisonment which may extend to six months 
or with fine which may extend to Rs. 1,000, 
or with both. To the sub-section there isa 
proviso which says that nothing contained in 
the sub-section shall apply to any act done 
under, and in accordance with, the pro- 
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visions of the Act or the terms of any rule, 
notification, order, licence or permit issued 
thereunder, but so far as dangerous drugs 
are concerned the total prohibition imposed 
by the sub-section has been left unaffected. 
The petitioners reside in the North Arcot 
District of the Madras Presidency and have 
been convicted on charges framed under 
this sub-section of being in unlawful posses- 
sion of ganja. The petitioner in Criminal 
Revision Case No. 1052 of 1940 was sentenced 
in the Court of the Second Class Magistrate 
of Vellore to four month’s rigorous imprison- 
ment for being in possession of ten têlas of 
ganja. The. petitioner appealed to the Sub- 
Divisional Magistrate of Vellore, who con- 
firmed the conviction and, sentence, The 
Second Class Magistrate of Vellore convicted 
the petitioner in Criminal Revisicn Case 
No. 1053 of 1940 of being in possession of 
one tola of ganja, aud the petitioner in Ori- 
minal Revision Case No. 1054 of 1940 of 
being in possession of two grains of the 
drug, and sentenced them to four months 
and six weeks rigorous imprisonment res- 
pectively. These convictions and sentences 
were also upheld by the Sub Divisional 
Magis‘rate. 


_ Ganja, which is a form of Indian hemp, 
is not only an introxicating drug, but 1s re- 
garded as a dangerous drug both in England 
and Indian. The English Act is the Dan- 
gerous Drugs Act, 1925. Section 1 (2) of that 
Act defines Indian hemp as meaning dried 
flowering or fruiting tops of the pistillate 
plant known as Cannabis satival from which 
the resin has not been extracted, by what- 
ever name such tops are called. The Indian 
Act is the Dangerous Drugs Act, 1930. 
Hemp is defined by s. 2 (e) of that Act as 
meaning, _ 

(4) the leaves, small stalks and flowering or fruit- 
ing tops of the Indian hemp plant (Cannabis satival) 
including all forms known as bhang, siddhi, or ganja; 
(it) Charas, that is the resin obtained from the Indian 
hemp plant, which has not been submitted toany mani- 
pulations other than those necessary for packing and 
transport, and (472) any mixture, with or without neu bral 
materiale, of any of the above forms of hemp or any 
drink prepared therefrom, ”’ 


Rule 2 ofthe Hemp Drugs Rules whieh 
were framed and notified under the Mad. 
Abkari Act, 1886. as subsequently amended 
defines ganja as meaning the dried flower- 
ing tops of cultivated female hemp plants 
which have been coated with resin in con- 
sequence of having been unable to seed 
freely and by r. 3 “hemp drugs” are given 
the same definition as “hemp” in the Drugs 
Act, 1930. The Mad. Prohibition Act applies 
to the Salem, North Arcot, Cudapah and 
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Chittoor Districts of the Mad. Presidency. 
It came into force in the North Arcot Dis- 
trict on October 1, 1939. Section 2 provides 
for the total répeal of the Mad. Abkari Acts 
of 1886,-1905, 1913, 1915 and 1999 in respect 
of areas to which the Prohibition Act is ap- 


plied and for the repeal of so much 
of Sch. II, Dangerous Drugs Act, 
1930as_ relates to the Mad. Abkari 


Act, 1886. With the exception of the 
Dangerous Drugs Act, 1930, which is an Act 
ef the Central Legislature, all these Acts 
are Lecal Acts, being either the Acts of the 
Govefnor of Fort St. Geroge in Council or of 
the Mad. Legislature. The Mad. Abkari 
Acts did not prohibit the possession of ganja 
altogether. Section 13 of the Act of 1586, as 
amended by E Acts, states that no 
person, not being a licenced manufacturer 
or vendor of liquor or intoxicating drugs, 
shall have in his possession *any quantity 
of liquor or intoxicating drugs in excess of 
such quantities as the Governor in Council 
may from time to time prescribe by noti- 
-fication, unless under a licence granted by 
the Collector in that behalf. The Hemp 
Drugs Rules framed under statutory autho- 
rity were notified on February 1, 1936. By 
1. 23,a person may have in his possession 
in the Agency Tracts of Ganjam Vizagapa- 
tam and East Godawari any quantity of 
ganja notexceeding six tolas, in the Mad. 
District any quantity not exceeding two 
tolas, and elsewhere in the Presidency any 
quantity not exceeding three tolas. There- 
fore, before the application of the Prohihi- 
tion Act to the North Arcot District a 
person: there could lawfully possess three 
tolas of ganja. 

The petitioner say that in passing the 
Prohibition Act the Mad. Legislature had 
no power to repeal the Abkari Acts so far 
as the possession of dangerous drugs is con- 
cerned or to prohibit the possession of such 
drugs,and they rely on. the provisions of 
s. 107, Govt. ot India Act, 1935. Eliminating 
the words of sub-s. (1) of that section which 
have nc application here, the sub-section 
says that if any provision of a Provincial 
Law is regugnant to any provision of an 
existing Indian Law with respect to one of 
the matters enumerated in the Concurrent 
Legislative List, then, subject to the pro- 
visions of the section, the existing Indian 
Law shall prevail, and the Provincial Law 
Shall, to the extentof the repugnancy, be 
void. Sub-section (2) provides that where 
‘a Provincial Law with respect to one of 
the matters enumerated in the Concurrent 
legislative List contains a provision re- 
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pugnant to the provisions of an existing 
Indian Law with respect to the matter, then, 
if the Provincial Law having been reserved 
for the consideration of the Governor- 
General, or of the signification of His Majes- 
tys pleasure, has received the assent of the 
Governor-General or of His Majesty, the 
Provincial Law shall in that province pre- 
vail, subject toa right given {o the Federal 
Legislature to enact further Legislation with 
respect to the same matter after obtaining 
the previous sanction of the Governor. 
General in his discretion. Section 311 (2) 
defines “existing Indian Law” as meaning 
“any law, ordinance, order, bye-law, rule or regula- 
tion passed or made before the commencement of 
Part III of this Act by any Legislature, authority or 
person in any territories for the time being comprised in 
British India, being a Legislature, authority or person 


having power to make such a Jaw, ordinance, order, 
bye-law, rule or regulation.” 


Part III, Govt. of India Act, 1935 came 
into force on April 1, 1937, and the learned 
Advocate-General naturally concedes that 
the rules framed under the Mad. Abkari 
Act, 1886, as amended, constitute an exist- 
ing Indian Law within the meaning of 
s. 107, Govt. of India Act, 1935. A Pro- 
vincial Legislature has power, subject to 
restrictions, to legislate with regard to in- 
toxicating liquors and naracotic drugs. The 
power and the restrictions are both embo- 
died in el. 31, Provincial Legislative List. 
This clause reads as follows : 

‘“Intoxicating liquors and narcotic drugs, thatis to 
say, the production, manufacture, possession, transport, 
purchase and sale of intoxicating liquors, opium and 
other narcotic drugs, but subject; as respects opium, 
to the provisions of List I and, as respects poisons and 
dangerous drugs, to the provisions of List LIT se 

List IJI isthe Concurrent Legislative List 
and by reason of the terms of cl. 31 of the 
Provincial Legislative List, a Provincial 
Legislature in legislating with regard to in- 
toxicating liquors and narcotic drugs can 
only do so subject to the provisions of the 
Act relating to the Concurrent Legislative 
List and cl. 19 of the Concurrent Legislative 
List places dangerous drugs in’ that list. 
Dangerous drugs being in the Concurrent 
Legislative List and there being an existing 
Indian law permitting ganja to be possessed, 
the Mad. Legislature could not by reason 
of the provisions of s. 107 legislate to pro- 
hibit entirely the possession of ganja with- 
out reserving the measure for the considera- 
tion of the Governor-General or for the sig- 
nification of His Majesty’s pleasure. The 
Prohibition Act was not reserved for the as- 
sent of the Governor-General or for the signifi- 
cation of His Majesty’s pleasure and this 
being the case the Mad. Legislature had 
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no power to interfere with the Mad. Abkari 
Acts so far as the possession of dangerous 
drugs was concerned. 

The learned Advocate-General has very 
properly said that he cannot resist this argu- 
ment, but he has asked the Court not to 
declare s. 4 (1) (a), Prohibition Act, to be 
ultra vires the Provincial Legislature afto- 
gether so far as dangerous drugs are con- 
cerned. Pointing to the words ‘to the ex- 
tent of tke repugnancy” in s. 107, Govt. 
of India Act, 1935, the learned Advocate- 
General suggests that the Court should re- 
write s.4(1) (a), Prohibition Act, to make 
it read that no person shall be in posses- 
sion of ganja in excess of the quantities 
allowed by r. 23 of the Hemp Drugs Rules. 
The Court has no power to re-write fhe 
sub-section. The effect of s. 107, Govt. of 
India Act, 1935 is that where the offending 
statute offends to a limited extent it shall 
be void only so far as it is repugnant to 
the dominent measure. Ass. 4 (1) (a) now 
stands, it is entirely repugnant to the Hemp 
Drugs Rules because it prohibits a person 
possessing any ganja whatsoever. There- 
fore, it must be declared to be completely 
ultra vires so far as the possession of ganja 
or any other dangerous drug is concerned 
The learned Advocate-General has been un- 
able to point to a single case, Canadian or 
Australian, which supports the contention 
that the Court is entitled to say that s. 4 
(1) (a) is duly ultra vires the Provincial 
Legislature in part so far as dangerous 
drugs are concerned. If the Prohibition 
Act had permitted of the possession of ganja 
“in quantities different from those permitted 
by the Hemp Drugs Rules, the position 
would have been different, but here the 
Prohibition Act imposes a total prohibition 
and therefore there is no room for even a 
partial reconciliation of the two Acts. 

It follows from what has been said that 
the Provincial Legislature had no power to 
repeal the Abkari Acts in so far as danger- 
ous drugs are concerned and those Acts and 
the rules made thereunder remain in force 
in relation to ganja, which means that the 
petitioners in Criminal Revision Cases 
Nos. 1053 of 1940 and 1054 of 1940 have been 
wrongly convicted, because they were not 
in possession of more ganja than the law 
allowed. Consequently, their convictions and 
sentences will be set aside. The conviction 
of the petitioner in Criminal Revision Case 
No. 1052 of 1940 stands on a different basis. 
While the Court was wrong in convicting 
her under s. 4 (1) (a), Prohibition Act, she 
did commit an offence under the Abkari Act, 
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1886, as amended. She was found to he 
in possession of ten tolas of ganja whereas 
the maximum she could have lawfully held 
without a licence granted by the Collector 
was three tolas and she possessed no licence 
to hold a larger quantity than three tolas. 
The conviction under the Prohibition Act 
will be altered toa conviction under s. 55, 
Mad. Abkari Act, but the sentence will be 
reduced to one of rigorous imprisonment 
for twenty days, the period during which 
she was ın prison before being liberated on 
bail. A certificate will be issued under s. 200, 
Govt. of India Act, 1935, to the effect that 
the casesinvolve a substantial question of 
law as to the interpretation of the Act. 


Order accordingly. 


Lal 


N.-S, 
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NAGPUR HIGH COURT 
Civil Revision Application No. 792 of 1939 
November 14, 1940 
Boss, d. 
Seth THAKURDAS—APPLICANT 
VETSUS 
DAGDULAL AND ANOTHER— 
DEFENDANTS— NON-APPLICANTS 

Civil Procedure Code (Act V of 1908). s. 151, O. J,. 
r. 10(2), 0. XXII, r. 1-Sutt instituted by benamidar 
—Benamidar dying—Real owner, if can apply to be 
joined as party under O. I, 7.10 (2) or s. 151. 

Order XXII,r. 1, enures not only in favourol the 
legal representative but also in favour ofany other per- 
gon. Jevenif the legal representative does not apply te 
be joined as a party the suit does not abate, and if it 
is still alive, then the real owner can apply to be joined 
asa party to the suit instituted by the benamidar after 
the latter’s death, at any stage either under O. I, r. 10 
(2) or under s. 151, Civil P. C., provided that no in- 
justice or inconvenience is caused to the other side. 
He must, however, continue the same suit and cannot 
set up a different cause of action or different pleas. 
The mere fact that an enquiry independent of ant 
different from the original suit has first to be made 
does not mean that the suit is converted into one of 
a different character. 122 Ind. Cas. 175 (1), dissented 
from. 49 Ind. Cas. 1 (2), reliedon. 115 Ind. Cas. 310 
(3), Sham Chand Giri v. Bhayaram Panday (A) ani 
74 Ind. Cas. 146 (5), referred to. 


C. R. App. of the order of the Court of the 
Subordinate Judge, Second Class, Khandwa, 
dated October 4, 1939. 


Mr, R. K. Rao, for the Applicant. 
Mr. R. S. Dabir, for the Non-Applicants. ` 


Order.—This order will govern Civil 
Revision Nos. 792 of 1939 and Civil Revision 
No, 125 of 1940. Dealing with the former, the 
first question is whether the real owner can. 
apply to be joined asa party to a suit in- 
stituted by the benamidar after the benami- 
dar’s death. The lower Court relying on. 
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Doraiswami v. Chidambaram (1), holds that 
he cannot. With due respect to the Madras 
learned Judge Lam of opinion that that is 
wrong. 

Their Lordships of the Privy Council 
have decided in Gur Narayan v. Sheolal 
Singh (2), that it is open to the real owner 
to apply to be joined in the action brought 
by the benamidar. In view of that pro- 
nouncement it is clear that the real owner has 
a right to be joined, and as he has that right 
16 is clear that there must be some provision 
in the law somewhere which entitles him to 
be so joined. In my opinion the provision 
is to be found either in O. I, r 10 (2) or in 
s. 151, Civil P.C. In Pitchayya v. Rattamma 
(3), the real dwner was allowed to be joined. 
The learned Madras Judges applied O. I, 
1. 10. Butin any case whatever the proper 
order may be it is clear froņ the decision of 
-- the Privy Council that the real owner hasa 
right to be joined. a 

The next question is at what stage he 
can apply to be joined. In my opinion it 
is clear that he can be joined at any stage 
provided the suit brought by the benamidar 
is still alive and provided of course no in- 
justice or inconvenience is caused to the other 
side. It is possible that the application might 
be refused if it is made at a very late 
stage and there is coniest between the benami- 
dar and the real ower or if the latter sets 
up a new case. He cannot of course be 
allowed to do that. 

In this case the person who is said to 
have been the benamidar died on Decem- 
ber 9, 1938 and the application by the pre- 
sent applicant was made on February 13, 
1939. At that date the suit had not abated: 
it was still alive. Order XXII, r. 1, states 
that the death of a plaintiff shall not cause 
the suit to abate if the right to sue survives.. 
The right to sue clearly survived in this case 
and therefore the suit did not abate. It not 
having been abated the real owner was 
entitled.to apply to be joined. ; 

It is argued, however, that this provision 
is one which enures in favour of the legal 
representative and not of any other person. 
If the legal representative does not chose 
to apply, then, it is argued, the suit abates. 
That in my opinion is not so. The order deals 


(1) A IR 1930 Mad. 221; 122 Ind. Cas. 175; 58 M L 
J 57; 31 L W 194; Ind. Rul. (1930) Mad. 303; (1930) M 
W N48. ' 

(2) 46 C 566 (575); 49 Ind. Cas. 1; AI R 1918 PC 
140; 45 IA1;17 ALJ 66; 36 MLJ68;9L W 335; 
28C WN 521;1UPLR(PC)1 (PO). 

(3) A I R 1929 Mad. 268 (270); 115 Ind. Cas. 340; 55 
eee J 856; 29 L W 56; Ind. Rul. (1929) Mad. 
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with the case in which the right to sue sur- 
vives and it states that if the right to 
sue does not survive, the suit does not abate ; 
After that it is only the Lim. Act which 
causes the suit to abate if the application 
for substitution is not made within the time 
prescribed. If the suit does not abate and 
if*it is still alive, than the real owner can in 
my opinion, apply to be joined, and once 
he is joined he can continue the suit. But 
as I have said he must continue the same 
suit and cannot set up a different cause of 
action or different pleas. 

It is argued that the mere fact that he 
is setting up a title in himself here changes 
the cause of action and converts the suit 
into one of a different character. That 
agein is not so. The question whether he 
is the real owner is an independent one 
and his right to be joined depends upon 
whether he is the real owner or not. It 
is just as independent as whether a person 
is a legal representative or not. For that 
of course an enquiry has to be made and if 
the decision is that he is the legal represen- 
tative (or the real owner in this case), then 
he is entitled to be joined and once he is 
joined, then the original suit continues. The 
fact that an enquiry independent of and 
different from the original suit has first 
to be made does not mean thatthe suit is 
converted intc one of a different character, 
I need not in the circumstances dilate upon 
Sham Chand Giri v. Bhayaram Panday 
(4) and Ghuli v. Sawan (5) because all 
they decide is that a new cause of action 
cannot beimported into the suit, and with 
that of course I agree. 

It is pertinent to observe-in this case that 
the legal representatives here do not wish 
to proceed with the suit and that they do 
not oppose the application of the applicant 
to be joined and proceed with the suit. 
The legal representatives appeared and filed 
an application to that effect. he a aa 


The learned Counsel for the defendants 
non-applicants denies that the applicant is 
the benamidar. Therefore unless this matter 
has already been. enquired into and decided 
by the first Court an enquiry will’ be neces- 
sary inthe same manner as an enquiry is 
necessary when a party applies to be joined 
as the legal representative and the other 
side denies that he is the legal representative. 
The mere fact that those who are said to 
be the legal representatives do not oppose 


(4) 20 C 92. 
(5) 4 L 72; 74 Ind. Cas. 146; AI R 1924 Lah. 
45. no 
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the application does 
matter. 

The application for revision is consequently 
allowed and the order of the lower Court 
is set aside. Ifnoenquiry has been made 
aS to whether the applicant is the real owner 
that enquiry will now be made by the lower 
Court. If it has been made and the conclu- 
sion is that the applicant is the real owner, 
then he will be joined and will be allowed 
to continue the suit, The costs of this revi- 
sion will abide the result. That is to say, 
if in the result the applicant is found to 
be the real owner and is joined, the costs 
of this revision will be paid by the non- 
applicants. If, on the other hand, he fails 
then he will pay the non-applicants their 
costs of this revision. Counsel's fee for the 
applicant Rs. 35 and for the non-applicants 
Rs. 30. 

Civil Revision 125 of 1940 arises out of the 
Same matter. An appeal was filed against 
the order of the lower Court to the District 
Judge, Nimar. This was filed by way of 
abundant caution and both sides are agreed 
that the Appellate Court had no jurisdiction 
to entertain the appeal because no appeal 
lay. Consequently the order of the Appel- 
late Court dismissing the appeal on the 
ground that the real owner cannot apply 
to be joined is set aside. The appeal was 
dismissed there without notice to the other 
side and so no question of costs arose. There 


will be no order as to costs in this revision 
elther. 


not conclude the 


S. Application allowed. 





~ _ MADRAS HIGH COURT 
Civil Revision Petition No. 1939 of 1940 
December 18, 1940 
WADSWORTH, J. 
In re PAPELLUGARI VEERA REDDY 


~.. . „AND OTHERS—PETITIONERS 

Criminal Procedure Code (Act V of 1898), ss. 476, 
195 (1)(b)—Offence under s. 193, Penal Code (Act 
XLV of 1860), in connection with proceeding before 
Munsif—Offence falls under s. 195 (1) (b) and com- 
plaint under s. 416 is necessary—Fact that Munsif 
also complained that offences under sections to which 
s. 416 does not apply were also committed, whether 
ground for cancelling complaint under s. 193, Penal 
Code (Act XLV of 1860). 

Where one of the offences alleged, is an offence under 
s. 193, I. P. O.. in connection with a proceeding before 
the District Munsif, such an offence clearly falls under 
s. 195 (1) (b), Oriminal P. C., and a complaint under 
S. 476, Criminal P. C., is necessary. The fact that 
the District Munsif has also complained that the facts 
establish offences under other sections to which s. 476, 
Criminal P. C., has no application, is not a ground for 
cancelling the complaint which wag valid and neces- 
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sary so far as the offence under s. 198, I. P.C., was 


concerned. 

C. R. P. under s. 115 of Act V of 190s, 
praying the High Court to revise the order 
of the District Court of Cuddapah, dated 
November 6, 1940 and made in C. M. As. 
Nos. 23, 28 and 29 of 1940 against the pro- 
ceedings under s. 4760f the Criminal P.C, 
dated July 22, 1940 of the Court of the Dis- 
trict Munsif of Cuddapah in O. S. No. 175 
of 1938. 

Mr. A. Narasimha Iyer, for the Petitioners. 

The Public Prosecutor, for the Crowne 

Judgment.—The basis of this revision 
petition is the assertion that the petitioners 
are not parties to any suit and that they 
cannot therefore be prosecuted by means 
of acomplaint under s. 476, Criminal P.C, 
The petitioners relied’ on the Full Bench 
ruling in Govinda Iyer v. Rex (1), which has 
a rather misleading headnote The decision 
really related to a case falling under s. 195 
(1) (e), Criminal P. ©. and had nothing to 
do with cases falling under s. 195 ‘1) ‘b;1n 
which the accused need not be a party. 
Here one of the offences alleged is an offence 
under s. 193, I. P.C. in connection with a 
proceeding before the District Munsif. Such 
an offence clearly falls under s. 195 (D 
(b), Criminal P. C. and a complaint under 
s. £76, Criminal P. O. was necessary. The 
fact that the District Munsif has also com- 
plained that the facts establish offences 
under other sections to which s. 476, Crimi- 
nal P. C. has no application, is nota ground 
for cancelling the complaint which was 
valid and necessary so far as the offence 
under s. 193, I. P. C. was concerned. Cer- 
tainly it would have been better had the 
District Munsif filed a separate complaint, 
in his executive capacity of the offences of 
theft etc. instead of including them in his 
complaint under s. 476, Criminal P.C. But 
the accused have not been damnified, more 
especially as there is a Police charge sheet 
in respect of those offences upon which the 
prosecution can be based. I decline to inter- 
fere in revision and dismiss this petition 
with costs of the Public Prosecutor. 


N.-S. Petition dismissed. 


(1) 42 M 540; 50 Ind. Cas. 824; 9 L W 422; 36 ML 
J 148; 20 Cr. L J 34t; (1919) M W N 459; BM LT 
92 (F B). 
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MADRAS HIGH COURT 
Criminal Appeal No. 557 of 1940 
January 21, 194] 
Horw, J. 
In re BHUMIREDDI VENKATA REDDY 


AND OTHERS—A PPELLANTS 

Penal Code (Act XLV of 1860), ss 149, 34—Accused 
charged jointly of offence by virtue of ss. 149 and 34 
—They should also be charged individually for specific 
acts done by them. 

The accused should be charged individually for the 
acts specifically done by them as well as jointly for the 
offence for which they might be liable by virtue of 
ss. 149 and 34, I. P.C. Theomigsion to charge the 
accustd individually, however, does not invalidate the 
trial when there has been no miscarriage of justice on 
account of this omission. 


Cr. A. against the order of the Court of 
Session, Cuddappah Division, in ©. C. No. 16 
of 1940. 

Messrs. V. T. Rangaswami Ayyangar and 
K. Srinivasa Rao, for the Afpellants. 

Mr. K. Venkataraghavachariar for the 
Public Prosecutor, for the Grown. 


Judgment.—The four appellants and 
seven others were charged in the lower 
Court with rioting and murder by virtue of 
the provisions of both s. 34 and s. 149, I. P. 
C. The learned Sessions Judge referred 
to the tendency in cases of faction for one 
party to implicate all the leaders of the 
opposite faction; and he came to the con- 
clusion that a case had been made out 
against the four appellants but that he was 
not quite satisfied that there were any more 
than the four persons present. The charges 
of rioting and of constructive murder there- 
fore failed. He came to the conclusion that 
the nature of the injuries to the deceased 
person were not such as to indicate beyond 
all doubt that those who attacked him in- 
tended to kill him. He found appellants 
Nos. 1 and 2 (accused Nos. 1 and 4) guilty 
under s. 324, I. P. C. and appellants Nos. 3 
and 4 (accused Nos.7 and 8) guilty under 
s. 325, J.P. C. both these convictions pre- 
sumably being by virtue of s. 34, I. P. C. 

The prosecution story, as told by P. W, 
No. 1, the wife of the deceased, and others, 
is to the effect that the eleven accused 
jumped over the wall of the thrashing 
floor and fell on her husband crying 
“Kobali”. She then narrated the parts that 
the various accused played. Her husband 
was severely injured and he was taken to 
the hospital, where he died 24 hours later 
of the injuries that he had received at the 
hands of those who attacked him. The 
learned Sessions Judge divides the evidence 
into three classes: (1) the evidence of the 
eye-witnesses, P. Ws. Nos. 1 to 3,5 and 6; 
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(2) the evidence of P. W. Nos. 7, 8 and 9 who 
were said to have been told by the deceased 
Immediately after the attack of what had 
been done to him; and (3) the evidence of 
the dying statement made by the deceased to 
which his thumb impression had been 
affixed. With regard to the first class of : 
evidence he found that-P. W. No. 1 was 
probably the only eye-witness. The second 
class of evidence he rejected on the ground 
that Ex. F, the dying declaration, showed 
that he was unconscious until he reached 
the hospital, andifso, he could not have 
told P. Ws. Nos. 7,8 and 9 of the offence. 
He accepted Ex. F as being a correct state- 
ment given by the deceased an hour or two 
after he was admitted into the hospital and 
he used Ex. F as a measure by which to 
test the evidence of P. W. No.1. In so far 
as Ex. F and the deposition of P. W. No. 1 
were in agreement, he accepted P. W. 
No. Is story. That is why he has convicted 
the four appellants and acquitted all the 
others. 

With regard to Ex. F, the learned Ses- 
sion Judge had to decide between the evid- 
ence of the Doctor, P. W. No. Land the Sub- 
Inspector, P. W.No. 17; for P. W. No. 4 
Stated that the deceased was unconscious 
throughout the period he was detained in the 
hospital and did not recover consciousness 
before his death. This of course, cannot be 
completely true even according to P. W. No. 
s evidence; for this witness has sent a 
report to the Police, Ex. B, on the morning 
after the offence to the effect that the deceas- 
ed had received injuries at the hands of 
accused Nos. 1 and 2 and others. This he 
gathered from something that was said by 
the deceased himself; although he deposes 
that he could not understand what was 
being said by the deceased and that those 
who had gathered round him told him what 
the deceased was saying. It is clear from 
the evidence of P. W. No. 4 that he did not 
realize fully the serious nature of the in- 
juries caused and that he had no suspicion 
that the deceased was going to die. The 
Sub-Inspector, in a part of his evidence that 
rings very true, spoke to the surprise with 
which he learnt of the death of the deceased; 
because he had met P. W. No. 4 at the club 
and had been told by him thatthe dislocated 
joints of the deceased had been set and that 
the man was doing well. Certain interpola- 
tions in red ink in the accident register, 
Ex. D, are, asthe learned Ssssions Judge 
says, not the sort of entries one would make 
in an accident register; and itis clear that 
these entries were made for the purpose of 
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affording some sort of explanation for his 
apparently negligent conduct. 

1 think therefore that the learned Ses- 
sions Judge was rightin holding that the 
deceased was not unconscious when first 
admitted to the hospital. That does not 
however mean that the deceased was in” a 
condition to make the rather full statement 
found in Ex. F. He must have been in 
severe pain, anditis possible that he was 
not in a condition to make sucha full report. 
Moreover, the thumb impression affixed to 
the statement has been proved by an officer 
of the Finger Print Bureau not to be that of 
the deceased. There is therefore some 
ground for suspecting that Ex. F was not 
the statement of the deceased. A statement 
was, however, recorded—as some remarks of 
P. W. No. 4 would show—and Ex. F was 
almost certainly not fabricated for the pur- 
pose of affording evidence against the 
accused; for, it was not taken to any official 
but produced two days later at the village 
when the Sub-Inspector went there to in- 
vestigate. 

Tf the other findings of the learned Ses- 
sions Judge are correct, almost the only 
evidence against the appellants is -the oral 
evidence of P. W. No. 1. The learned Ses- 
sions Judge was, however, impressed with 
the evidence of P. W. No. 1 and after going 
through her deposition one cannot but feel 
that she was an eye-witness and has given 
an approximately correct account of what 
she saw. She stood cross examination very 
well and there was nothing that she said 
which in any way suggests that she was 
concealing or adding to the truth. The 
learned Sessions Judge has accepted her 
evidence, however, only where it agrees with 
Ex. F and has consequently acquitted seven 
of the accused. 

As P. W. No. Is evidence is almost un- 
corroborated, it is necessary to view it with 
caution. Appellant No. 1 is apparently the 
leader of his faction; but against him there 
is the corroborating evidence afforded by 
Ex. Bin which the deceased gave his name 
to the doctor as being one of his assailants. 
I cannot believe that the deceased was then 
in a fit state to fabricate evidence. He 
must have given that statement soon after 
he recovered consciousness—if we are going 
to.rule out the evidence of his telling the 
other witnesses of the attack on account of 
his statement that he remained unconscious 
until he reached the hospital. The part 
given to accused Nos.7 and 8 (appellants 
Nos. 3 and 4 here) was probably not consi- 
dered very important by the persons of the 
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deceased's faction, because they were said 
to have been holding his legs and twisting 
them. Though actually result of their acts 
probably contributed to the death of the 
deceased more than any other injury did, 
it is not likely that the members of the 
faction thought so, because there were no 
external injuries corresponding to the acts 
done. I can see no reason why accused 
Nos.7 and 8 should have been said by 
P. W No.1 to have done this if in fact it 
was some other persons who were respon- 
sible for the twisting of the legs of the 
deceased. There remains accused No. + who 
is said to have had a battle axe and to have 
caused the injury onthe back of the right 
leg from which most of the hemorrhage 
took place. This wound was actually not 
very serious; byt the villagers must have 
been impressed by the fact that this was a 
gaping incised wound caused by an axe. 
The father of accused No. 4 had been en- 
gaged in a bitter and recent litigation with 
the deceased and it is to him that the injury 
that was thought the most serious was at- 
tributed. There were two dangerous wea- 
pons possessed by those who attacked the 
deceased and the more lethal of the two 
was said to have been held by accused No, 4. 
J think therefore in the absence of corro- 
borative evidence and in view of the bitter- 
ness which must have been felt towards 
accused No. 4 and his father the evidence 
against this accused should be viewed with 
more caution than against the others and 
that he should be given the benefit of the 
doubt. 

Mr. V. T. Rangaswami Ayyangar has 
pointed cut that the learned Sessions Judge 
has departed from a salutary practice in 
cases of this kind and has charged the ac- 
cused only for rioting and for murder by 
virtue of ss. 149 and 34, I. P. C It is usual 
in such cases to charge the accused indivi- 
dually also for the acts that they are said 
to have committed. This draws the atten- 
tion of the accused in particular to the acts 
which they are said to have committed. If 
that isnot done, the accused may have cause 
for argument that when the main charge 
of rioting and acting in concert in pursu- 
ance of a common intention has failed they 
ought not to be convicted for the particular 
acts committed by them. In this particular 
case, Idonot think that there has heen 
any miscarriage of justice on account of this 
omission : for the evidence that was given 
in the Sessions Court was also given in the 
Court of the committing Magistrate and so 
the accused knew exactly what acis they 
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were said to have done. Iam not therefore 
disposed to set aside the convictions on this 
ground; but would point out to the learned 
Sessions Judge the desirability of adhering 
to the practice current in most other Courts 
of charging the accused individually for the 
acts specifically done by them as well as 
jointly for the offence for which they might 
be liable by virtue of ss. 149 and 34, I. P. C. 
In the result, the conviction of accused No.4 
is set aside and his bail bond cancelled. 
The earned Sessions Judge has viewed the 
case against the other appellants very leni- 
ently and I find no reason to interfere 
with the sentences imposed on these three 
appellants or*to doubt the correctness of 
their convictions. The convictions and sen- 
tences on these three appellants are therefore 
affirmed and their appeal dismissed. 


NS. Order accordingly. 


a; lemara raaa Tiin. 


CALCUTTA HIGH COURT 
Appeal No. 238 of 1937 
December 10, 1940 
NASIM ALI AND MOHAMMAD AKRaM, JJ. 
MD. MOTTAKI CHOUDHURY AND OTHERS 
— DEFENDANTS—A PPELLANTS 
VETSUS 


Mst. SHAMSUNNESSA KHATUN CHOU- 
DHURA NI—PLaINntIFF— RESPONDENT 


Muhammadan Law — Pre-emption — Defendant 
stranger purchasing share of co-sharer in estate—Suit 
by plaintiff co-sharer, for pre-emption— Between date 
of sale and date of suit, defendant purchasing an- 
other share of other co-sharer—Limitation to pre-empt 
second share not expired at date of pre-emption decree 
of trial Court — Plaintiff’s right held not lost by 
defendants’ purchase of second share — Defendants' 
titleto second share held not indefeasible at date of 
pre-emption decree—Share in large estate, if can be 
pre-empted, 

Some of the co-sharers sold theirsharein the estate 
toa stranger. The plaintiff co-sharer brought a suit 
for pre-emption. Between the date of the pre-emption 
sale and the institution of the suit, the defendant pur- 
chaser purchased interest of another co-sharer in the 
estate. Thetitle of defendant to the share purchased 
by him subsequently had not completely matured on 
the date of the pre-emption decree of the trial Judge 
as the period of limitation prescribed for a suit to pre- 
empt that share had not then expired : 

eld, that the defendant's title to the second share 
could not be said to have stood on an equal footing with 
that of the plaintiff on the date of the decree of the 
trial Judge inasmuch as he could not be said to have 
acquired an indefeasible title to thet share on that date. 
The purchase by defendant of the second share in the 
estate after the pre-emption sale could not therefore 
affect the plaintiff’s right to pre-empt the first share 
purchased by defendant. 96 Ind. Cas. 744 (4), relied on. 
136 Ind. Cas. 402 (2), distinguished. 

A share in a large estate:can be a subject-matter of 
pre-emption under the Muslin Law. 
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A.from the original decree of the Sub- 
vudge, First Court, Sylhet, dated April 16, 


Dr. Radhabinode Pal, Messrs. Hamidul 
Huq and Obaidul Huq, for the Appellant. 


Messrs. Abul Quasem (No. 2) and C. F. 
Alt, for the Respondent. 


Nasim Ali, J—This is an appeal by de- 
fendants Nos. 1to3 against the judgment 
and decree of the First Court of the Subordi- 
nate Judge, Sylhet, dated April 15, 1937, 
whereby the Subordinate Judge has decreed 
a suit for pre-emption instituted by the 
plaintiff-respondent on September 17, 1936. 
The findings of the trial Judge which are 
notassailed before us by the appellants in 
this appeal are these: (1) There is a big 
estate in the District of Sylhet known as 
Singchapair. Plaintiff, defendants Nos. 1 
and 2, one Md. Yunus Choudhury and cer- 
tain other persons were the owners of this 
estate. (2) Defendants Nos. 1 and 2 sold their 
Shares in this estate the defendant No. 3, a 
stranger, on October 25, 1935, by a kobala 
(Ex. A.) for a consideration of Rs. 7,000. 
Defendants No. 1 and 2 registered this kobala 
on October 31, 1935, and November 3, 1935, 
respectively. (3) Plaintiff came to know of 
this sale on November 10, 1935 and perform- 
ed the talab-i-mowasibat on the same day 
and the talab-i-ishad on the next day as 
required by Muslim Law. (4) On May 16, 
1936, Md. Yunus Choudhury sold his share 
in the estate to defendant No. 3 by a kobala 
(Ex. B). 

The dispute in this appeal is as tothe 
plaintiff's right of pre-emption in respect of 
the share in the estate purchased by defen- 
dant No. 3 from defendants Nos. 1 and 2 on 
October 25, 1935. Two points were urged 
by Dr. Pal on behalf of the appellants in this 
appeal: (1) That the subject-matter of pre- 
emption cannot be a share in a large estate. 
(2) That in view of the events that have 
happened in this case the plaintiff lost his 
right of pre-emption on the date of the insti- 
tution of the suit and also on the date of the 
decree of the trial Court. No authority was 
cited on behalf of the appellant in support of 
the contention that share in a large estate 
cannot be a subject-matter of pre-emption 
under the Muslim Law. The decision of the 
Judicial Committee in Jadu Lal Sahu v. 
Maharani Janki Koer (l) is against this 


(1) 39I A 101; 15 Ind. Cas. 659; 39C 915; 16 Ow 
N 553; 11 ML T 361; (1912) M W N 486; 15CLJ 
oP Oy AL J 525; 14 Bom. LR 436; 24 ML J 28 
CP : e 
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contention. 
contention. 

Under the Muslim Law, co-sharers are en- 
titled to pre-empt if the purchaser is a 
stranger. In this case, however, the pur- 
chaser, between the dates of the pre-emption 
sale and the institution of the suit, purchased 
the interest of another co-sharer in this 
estate. The question is whether on account 
of this second purchase by defendant No. 3, 
plaintiffs right of pre-emption has been lost. 
Dr. Pal appearing on behalf of the appellants 
placed much reliance upon the decision of 
the Judicial Committee in Hans Nath v. 
Ragho Prosad Singh (2), The ratio deci- 
dendi of that case is that a change in the 
status or position of the parties between the 
dates of the pre-emption sale and of the 
decree of the primary Court in which a suit 
for pre-emption is instituted affects the rights 
of the parties. In other words, the crucial 
date is the date on which the decree of the 
trial Court is made. In that case, the pur- 
chaser after the institution of the pre-emp- 
tion suit acquired by .gift a share in the 
village from another co-sharer. When a 
stranger acquires a share by gift from one 
co-sharer the other co-sharers have no right 
of pre-emption. The purchaser in that case 
therefore, acquired an indefeasible right to 
the share obtained by him on the basis of 
the gift. On these facts, their Lordships of 


the Judicial Committee observed as follows: 

“It is stated by Sir John Edge, in delivering the 
judgment of the Board in Digambar Singh v. Ahmod 
Said Khan (8) at p. 18, that ‘in all cases the object 
(of a custom of pre-emption) is as far as is possible to 
prevent strangers to a viilage from becoming sharers 
in the village.’ ‘If this object would not be attained by 
a decree in favour of the plaintifi-pre-emptor, it may 
not unreasonably be held that such a decree should not 
be passed. In the present case, it is not now contested 
that the respondent (the purchaser) was at the time 
when the appellants’ (plaintiff’s) suits stood for adjudi- 
cation a co-sharer in the villages, and a decree which 
might have been passed in their favour could deprive 
him of his status as such. If the acquisition by him of 
a share after the pre-emption sale but before the suit 
was instituted would be effective to defeat the appel- 
lants’ claim, as it is admitted that it would, their Lord- 
ships think it, difficult to see why the same reasoning 
should not be applicable in the case of a share acquir- 
ed at any time before the adjudication of the suit.” 


In the case before us, the title of defen- 
dant No. 3 to the share purchased by him on 
May 16, 1936 had not completely matured on 
the date of the decree of the trial Judge as 


(2,59 I A 138; 136 Ind. Cas. 402; A I R 1932 PC 57; 
34 A 189;9O WN 127; (1932) ALJ190; Ind. Rul. 
oe PC 98; 35 L W 343; 62 ML J 544;55C0 LJ 276 


). 

(3) 42 I A 10 (18); 28 Ind. Cas. 34; AI R 1914 PC 
11; 13 A L J 236; 190 W N 393;17M L T 193;2L 
W 303; 21 CL J 237; 28 M L J 556; 17 Bom, L R 393; 
(1915) M W N 581; 37 A 129 (P C). e 
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the period of limitation prescribed for a sut 
to pre-empt that share had not then expired. 
It cannot be said that his title to this share 
stood on an equal footing with that of the 
plaintiff on the date of the decree of the trial 
Judge inasmuch as he cannot be said to have 
acquired an indefeasible title to that share 
on that date: vide Haji Sultan v. Masitu 
(4). The purchase by defendant No. 3 of a 
share in the estate after the pre-emption sale 
cannot, therefore, affect the plaintiff’s right 
to pre-empt the share purchased by defen- 
dant No. 3 on October 25, 1935. The trial 
Judge was, therefore, right in clecreeing the 
suit. The appeal accordingly fails and is 
dismissed with costs. ° 


Mohammad Akram, J.—I agree. 
s. Appeal dismissed. 


6 
(4) 48 A 689; 96 Ind. Cas. 744; A I R 1926 All. 749 
24 Á L J 1003. 
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MADRAS HIGH COURT 
Special Bench 
O. P. No. 204 of 1940 
March 18, 1941 
LEACH, C. J., SOMAYYA AND 
l PATANJALI SASTRI, Jd. 
S. S. S. CHOKKALINGAM CHETTIAR 
& SONS—PETITIONERS 
versus 
COMMISSIONER or INCOME TAX, 
MADRAS-—RESPONDENT 


Income-tax — Assessment should be based on strict 
legal position of assessee. Held on facts that assessee 
was entitled to deduct mortgage debt as baddebt in 
year of account. 

An assessment to the income-tax must be made ac- 
cording to the strict legal position and should not be 
based upon the substance of the matter. 190 Ind. 
Cas. 218 (1), followed. 

The assessee held two mortgages in his favour 
against the same mortgagor and over the same prop- 
erty, one for Rs. 40,000 and the other for Rs. 10,850. 
During the year of assessment the assessee sued 
the deBior. But ashe considered that the properties 
were not worth morethan Rs 50,000 he limited his 
claim to this amount. With interest the amount due 
onthe first mortgage was Rs. 71,220. He waived 
Rs. 21,220 of the interest due and asked for a decree 
on the first mortgage for Rs. 50,000. He regarded 
the second loan, that is the loan of Rs. 10,850, as 
being irrecoverable and accordingly he did not ask for 
a decree in respect of this amount. The assessee 
claimed a deduction of Rs. 10,850 as bad debt, in the 
assessment of hisincome. The income-tax authorities 
contended that as in the assessee’s books the two 
mortgage debts were debited against the debtor in a 
single folio and as he only expected to recover 
Rs. 50,000 from the debtor there was no loss in respect. 
of the second loan of Rs. 10,850 except to the extent 
of Rs. 850, which had been allowed : 

Held, that the assessee was entitled to have the 
debt of Rs. 10,850 taken into consideration and de- 
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ducted from his income during the year of account as 
the same had then become a bad debt. 


O. P. reference made by the Commissioner 
‘of Income-tax, Madras, dated September 23, 
1940. 


Messrs. K. Krishnaswami \yyangar and 
T. P. Gopalakrishna 
‘tioners. 

' Mr. k. V. Sesha Aiyangar, for the Res- 
pondent. 


Leach, C. J.—The assessee was a partner 
in a money-lending firm carrying on business 
in Rangoon. The firm was dissolved and as 
his share of the assets the assessee was allot- 
ted two debtsedue by a customer of the firm. 
‘These debts were secured on mortgages of 
immovable properties. In the first case the 
‘customer was given an advance of Rs, 40,000 
and in respect of this sum a first mortgage 
of the properties was created Later he was 
given a further advance of Rs. 10,850, which 
was secured by a second mortgage of the 
‘same properties. As the result of the arrange- 
‘ment entered into on the dissolution of the 
partnership the assessee became the lender 
of the two sums and entitled to realize the 
security which had been given. He filed a 
suit against the debtor, but as he considered 
-that the properties were not worth more than 
Rs. 50,000, he limited his, claim to this 
amount, With interest the amount due on 
the first mortgage was Rs, 71,220. He waived 
Rs 21,220 of the interest due and asked for 
-a decree on the first mortgage for Rs. 50,000. 
He regarded the second loan. that is the loan 
of Rs. 10,850, as being irrecoverable and 
accordingly he did not ask for a decree in 
respect of this amount. 

For the assessment vear 1938-39 the as- 
.sessee has been assessed on an income of 
Rs. 22,394. Included in this sum is Rs. 19,260 
which the Income-tax Officer regarded as 
being the amount of the net profits of the 

-assessee’s business in Burma for the ygar of 
~ account. The assessee says that the Income- 
tax Officer here erred as he should have 
reduced the amount by Rs, 10,850, the loss 
which he had suffered in respect of the second 
mortgage. This claim was disallowed and the 
reasons set out in the case submitted to this 
-Court by the Commissioner are that in the 
assessee’s books the two mortgage debts are 
-debited against the debtor in a single folio 
and that as he only expected to recover 
Rs. 50,000 from the debtor there was no loss 
in respect of the second loan of Rs. 10,850 
except to the extent of Rs. 850, which had 
been allowed. What has appaiently operat- 
-ed in the mind of the Commissioner is that 
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the suit was filed to recover a sum of 
Rs. 50,000 which was roughly the amount of 
the two principal sums of Rs. 40,000 and 
Rs. 10,850. It would seem that the Commis- 
sioner has had regard to what he considers 
to be the substance ofthe matter, not the 
stfict legal position. This the Commissioner 
is not entitled to do and the Privy Council 
has protested against assessments being made 
on sucha basis. In the recent case in The 
Bank of Chettinad Ltd, v. Commissioner of 
Income-tax, Madras (1), the Board consider- 
ed it necessary once more to protest against 
the suggestion that in revenue cases “the 
substance of the matter” may be regarded as 
distinguished from the strict legal position 
and reference was made in the judgment to 
the disapproval of this doctrine expressed in 
Inland Revenue Commissioners v. Duke of 
Westminster (2). l 
Now what is the strict legal position here ? 
The assessee was entitled to bring a suit 
against his debtor for the purpose of reco- 
vering the amounts due on both the mort- 
gages. If he had sued on both the mortgages 
he would have been entitled to appropriate 
in the first place the proceeds of the sale of 
the immovahle properties to the principal 
and interest due on the first mortgage. Only 
if they were sufficient to discharge both the 
principal and interest due on the first mort- 
gage could there be any appropriation to- 
wards the second mortgage. It has not been 
suggested that the assessee erred in regard- 
ing Rs. 50,000 as being the outside value of 
the mortgaged properties. It has been stated 
at the Bar that at the sale which took place 
in pursuance of the decree which was even- 
tually obtained the properties did not realize 
-more than Rs. 27,000. But be this as it may, 
it must for the: purposes of this case be 
taken that at all material times the total 
security was not worth more than Rs. 50,000 
and the debtor had no other property. 
Therefore there could be nothing left for 
the discharge of the second mortgage, which 
means that the assessee has in truth and in 
fact lest Rs. 10,850 on the second transaction 
without taking into consideration his loss 
of interest on this sum. The loss had been 
ascertained in the year of account and the 
assessee was entitled to have it taken into 
consideration in calculating his income for the 


(1) I L R (1941) Mad. 89; 190 Ind. Cas. 218: AI R 
1940 P C 183; 67 I A 39%; I LR (4940) Kar.P C 
371; 13 R P O77; 52 LW 585; 7B R 105; 1940 0 
L R 597; (1940) 2M L J 851; 1941 O W N 74; (1940) 
M a 1263; 43 Bom. L R 132; 43 PLR 281 
2 
(2) (1936) A O1; 1041 JKB 333; 153 L T223; 
19 Tax Cas. 490;79 S J 362: 51 T L R 467 (PC). 
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purpose of taxation. For these reasons we an- 
swer the question referred in the affirmative. 
As the assessee has succeeded he will be 
awarded costs which we fix at Rs. 250. The 
deposit of Rs 100 wild be refunded. 


N.-8, Answered in affirmative, 





PATNA HIGH COURT 
Appeal from ave Order No. 9 of 
1941 


July 29, 1941 

ROWLAND, J. 
MIDNAPORE ZAMINDARY Co. Ltp.— 

APPELLANT 


versus è 
CHINTAMONI MONDAL AND OTHERS— 


RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1908), s. 60— 
Tenure sold for rent arrears —Landlord himself pur- 
chasing tenure — Arrears subsequent to earlier rent 
decree and prior to sale in execution of it—Landlord, 
if can proceed against other assests of judgment- 
debtor. 

In face of the proviso to s. 60, Chota Nag. Ten. Act, 
in Chota Nagpur, liability for rent for a period prior to 
the date of the sale in execution of a rent decree cannot 
be imposed on the purchaser of the tenancy whatever 
may be the contents of the sale proclamation. 

The landlord decree-holder sought to execute the 
decree which he held against the tenant for rent ofa 
tenure for a period beginning sometime in 1936 and ex- 
tending up to May 30, 1937, the date on which the 
tenure was put to sale in execution of an earlier decree 
for its own arrears of rent up to sometime in 1936 and 
was purchased by the decree-holder who was the land- 
lord of the tenure : 

Held, that the judgment-debtor could not object that 
as the landlord had purchased the tenure and as the 
rent of the tenure wasa charge onthe tenure itself, 
the Jandlord purchaser was the person responsible 
for the rent for the period between 1938 and the 
auction purchase and could .not recover this amount 
from other assets of the sold.up:tenant. 178 Ind. Cas. 
10 (1), explained and distinguished.- . 

Where the judgment and decree are not set aside in 
appeal they areres judicata and cannot be questioned 
in an execution proceeding. 


A. from an order of the Judicial Com- 
missioner of Chota Nagpur, dated Novem- 
ber 22, 1940 affirming that of the Deputy 
Collector, Purulia, dated October 31, 1939. 


Mr. S. C. Mgzumdar, for the Appel- 
lant 


Mr. R. S. Chatterji, for the Respondents. 


Judgment.—This appeal by the decree- 
holder is directed against the concurrent 
orders of the Courts below refusing to exe- 
cute the decree which he holds against the 
respondent for rent of a tenure Khewat No. 
4 for a period beginning sometime in 1936 
and extending up to May 30; 1937, the 
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date on which the tenure was put to sale in 
execution ofan earlier decree for its own 
arrears of rent up to sometime in 1936 and 
was purchased by the present decree-holder 
whois the landlord of the tenure. The 
judgment-debtor objected that as the land- 
lord had purchased the tenure and as the rent 
of the tenure was a charge on the tenure it- 
self, therefore the landlord purchaser was the 
person responsible for the rent of the period 
between 1936 and the auction purchase and 
could not recover this amount from other 
assets of the sold up tenant. He succeeded in 
getting the assent of the executing Court to 
this proposition by citing the Full Bench deci- 
sionin Nripendra Nath Chatterjee v. Kuldip 
Misra (1), but that decision is not authority 
for the broad pr position. sought to be based 
on it for two reason; first, itis clear that 
the question of lfability of the holding itself 
in the hands of the auction-purchaser for 
arrears of rent for a period anterior to the 
date of the sale depends on its having been 
put up to sale with notice that itis saddled 
with such liability; that is to say it depends 
on what was put in the sale proclamation as 
to whether dues up to the date of sale are to 
be treated asa liability on the holding or 
not. If there is nothing in the sale proclama- 
tion to indicate that the tenancy is being 
sold saddled with a liability for dues to the 
date of the sale, then it is difficult to see 
any reason why the tenant who has enjoyed 
the usufruct of the holding right up to the 
date of the sale should be allowed to do so 
free of any rent for the period between the 
date of the suit andthe date of the auction 
sale. Indeed when the tenancy is of value 
substantially more thanthe amount of the 
rent decree, it is quite cleariy laid down in 
s. 169 of the Bihar Tenancy Act that the 
surplus sale proceeds after satisfying 
the decree will next be devoted to 
paying to the decree-holder any rent 
which may have fallen due to him 
in respect of the tenure or holding bet- 
ween the institution of the suit and the date 
of the confirmation of the sale (s. 169 (1) (c) 
of the Bihar Tenancy Act). These surplus 
sale proceeds would be put for this provi- 
sion an asset of the judgment-debtor. There- 
fore it is clear that the Bihar Tenancy Act 
recognises the liability of assets of the 
judgment-debtor to pay rent due to the 
decree-holder for the period between the 
institution of the suit and the date of the 
sale. The provisions ofs. 209 of the Chota 
Nagpur Tenancy Act are like those of s. 169 


(1) 19 PL T 723; 178 Ind. Cas. 10; AI R 1938 Pat. 
915; 11 R P 222; 5 B R 68;17 Pat. 694, 
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of the Bihar Tenancy Act. It is as an ex- 
ception to this principle that the decisions 
referred to in the Patna Full Bench case, 
and that decision itself, have laid down that 
ifthe sale certificate itself announces that 
the rent for the intervening period is 
shargeable on the holding sold, then the 
auction-purchaser having been enabled to 
buy the property cheaply in consequence of 
this announcement cannot thereafter turn 
round and say that he bought the property 
freee of that liability. In the present in- 
stance, however, that Full Bench decision 
can have no application because we are 
dealing with a matter not under the Bihar 
Tenancy Act But under the Chota Nagpur 
Tenancy Act and the point is governed by 
s. 60 which is in the-following terms : 

‘The rent of a tenancy shall be a first charge on 
the Tenancy provided that if a tenancy is sold in 
execution of a decree for arrears of rent the purchaser 
shall acquire the tenancy free ofall liability for rent 
for any period prior to the date of the sale and rent 


due for any such period shall be first charge on the 
sale proceeds of the tenancy.” 


In face of the proviso itis clear that in 
Chota Nagpur liability for rent for a period- 
prior to the date of the sale cannot be im- 
posed on the purchaser of the tenancy what- 
ever may be the contents of the sale pro- 
clamation. The law in Chota Nagpur thus 
differs from the law under the Bihar Ten- 
ancy Act. 

The Courts below have not only overlook- 
ed s. 60 of the Chota Nagpur Tenancy Act 
but have also erred in thinking that the 
question about the propriety of passing a 
decree for the subsequent rent could be en- 
tertained in an execution proceeding. It 
was contended for the decree holder that 
the judgment and decree not having been 
set aside in appeal were res judicata and 
could not be questioned in an execution 
proceeding. The contention was correct and 
should not have been negatived by the Court 
below. The defendant could have resisted 
the suit. Not having resisted it or having 
failed in his defence, the decree is binding 
on him. 

Mr. Chatterji for the respondents was not 
able to support the decision of the Courts 
below on the grounds on which it was based; 
but he has suggested that execution could 
not proceed because the decree-holder was 
seeking to execute it against property of the 
judgment debtor under s. 210 of the Chota 
Nagpur Tenancy Act without obtaining the 
permission ofthe Deputy Commissioner to 
do so and without first making an applica- 
tion forthe sale of the tenure in respect of 
which the arrear of rent accrued. He has 
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referred to Lal Inderjit Nath Sahi Deo v. 
Maharaja Pratap Udai Nath Sahi Deo (2) 
in which the procedure for execution of rent 
decree has been examined. J am asked to 
determine that sub-s. (2) of s. 210 applies 
notwithstanding that the tenure has pre- 
vidusly been sold in pursuance of s. 208 
and further to assume that the Deputy 
Commissioner’s permission’ has in fact not 
been taken. This point does not seem to 
have been taken inthe Courts below and I 
cannot deal with it in second appeal. I 
Shall folow the ordinary rule of not allow- 
ing a new point to be taken in second 
appeal which calls for investigation of 
matters of fact not raised in the Courts 
below. 

In the result the appeal will be allowed, 
the orders of the Courts below set aside 
and the case remanded to the first Court to 
readmit the execution case to the file and 
dispose of it according to law. The costs 
of the objection of the appeal to the Judicial 
Commissioner and of the appeal to this 
Court are to be paid by the respondents. 


D. Appeal allowed. 


(2) 20 P L T 726; 182 Ind. Cas. 821; A I R 1939 Pat 
230; 12 R P 74; 5 B R 830; 18 Pat. 378. 





NAGPUR HIGH COURT 
Second Appeal No. 177 of 1937 
July 19, 1940 
STONE, C. J. AND BOSE, J. 
Messrs. SUGANCHAND 4 Co. 
— PLAINTIFE—A PPELLANT 


Versus 
LADURAM BALKISANDAS Firu— 


DEFENDANT—RESPONDENT 

Minor — Contract by -— Whether void or voidable— 
Hindu Law—Guardianship — Minor, member of un- 
divided family with adult members—No guardian can 
exist — Partnershtip—Position of -De facto guardian 
— Ancestral business—Minor sole owner—Goods sup- 
plied to his de facto guardian in usual course of 
business for carrying on business— Minor, if must make 
good price of goods supplied, out of his estate. 

In India a contract entered into by a minor is void 
from its inception and not merely, voidable, and con- 
sequently is no contract atallinlaw and therefore can- 
not be sued upon. Mohari Bibee v. Dharmodass Ghose 
(3), relied on. [p. 36, col. 1.) 

There neither is nor can be a guardian of minor’s 
property in an undivided Hindu family which has adult 
members. The manager is not the guardian and cannot 
be appointed as such under the law. Gharibullah v. 
Khalak Singh (10) and 32 Ind. Cas. 242 (11), relied 
on. [p, 36, col. 2.] 

In a partnership each partner is part owner of the 
business in the same way as each member of a joint 
family is a co-owner of the family estate. He is not @ 
mere servant or agent employed for a special purpose; 


N 
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and being an owner he has as much right to enjoy and 
use the joint property for his own benefit as any other 
co-owner. His powers are consequently wider than those 
of a guardian, or ofa manager who holds entirely for 
another and has no right to make any personal use of the 
property. [p. 37, col. 2.] 

When minor is the sole owner of ancestral business 
and goods are supplied to his defacto guardign in 
usual course of business and which are necessary for 
carrying on that business, the minor is bound to make 
good the price of the goods out of his estate. The ques- 
tion about the benefit to the estate and about the en- 
ines by the creditor are not relevant. [p. 40, col, 


l [Case-law discussed.] 


S5. A. from the appellate decree in 
the Court of the District Judge, Akola, dated 
November 10, 1936. 


Mr. M. R. Bobde, for the Appellant. 


Mr. W. B. Pendharkar with Mr. R. N. 
Padhye, for the Respondent. 


Judgment.—The suit is for the price of 
goods supplied to the defendant by the 
plaintiff for the running of a ginning factory 
at Akot during the year 1933/34 The de- 
fendant was then a minor and the only 
question is whether, in the circumstances, the 
plaintiff can recover. 

The factory belonged to the defendant’s 
father Balkisandas and the plaintiff used to 
supply him with gin-stores and coal for runn- 
ing it. These were all paid for. The father 
died in 1932 according to the plaintiff, and 
the palintiff says that he continued to supply 
goods as before. Those supplied in the 
year 1932/33, after the father’s death, were 
duly paid for, but trouble arose in con- 
‘nection with those supplied during the 
year 1933/34. 

The defendant’s case is this. Headmits 
that the factory has come down to him from 
his father, but he states that his step-mother 
who is his guardian, did not want to run 
the factory during the year 1932/33 but want- 
ed to keep it idle in combination with other 
ginning factories. But his  guardian’s 
muktyar Laxminarayan, instead of carrying 
out his mistress’s instructions, started it in 
competition with other factories against the 
euardian’s wishes and ran the factory at 
aloss. The defendant states that the goods 
were supplied to the order of this mukhtyar 
who had no authority to order them 
and consequently he is not liable. 

Both the lower Courts hold that Laxmi- 
narayan was the manager of the factory 
and that he had authority from the defen- 
dant’s guardian to runit. They also hold 
that the defendant’s step-mother must have 
known that it was being run. These are 
questions of fact which are pinding here. 
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The lower Courts also find that the business 
was an ancestral one, and it is admitted 
on all hands that the defendant is a Hindu. 

As regards the position of the defendant’s 
step-mother,the finding of the lower Appellate 
Court is that though she was not the natural 
guardian she was the de facto guardian of 
the defendant and was the manager of her 
estate underthe Hindu Law. The learned 
Judge also finds that the goods were supplied, 
that they were supplied in the ordinary 
course of business, and that they were eeces- 
sary for the running of the factory. 

The first Court decreed the claim being 
of opinion that questions of benefit to the 
estate and of legal necessit* did not arise 
because it considered that the carrying on of 
a family business was in itself a family 
necessity. The learned Judge of the lower 
Appellate Court differed from this and hela 
that as no benefit tothe estate was estah- 
lished the suit must be dismissed. 

Questions of difficulty ariseif the matter is 
viewed from the point of view of ‘neces. 
saries” within the meaning ofs. 68 of the 
Indian Contract Act. Under the English 
Law the rule would appear to be confined to 
contracts entered into by the infant person- 
ally, and he would appear to be bound only if 
the contracts relate to his person, such as con- 
tracts for necessaries, food, clothing, lodging 
contracts of marriage and contracts of appren. 
ticeship and service. Because of these limi- 
tations it was held in Cowern v. Nield(1) that 
a trading contract would not come within that 
category. See also Bullen and Leake’s Pre. 
cedents of Pleading, 7th Edition p. 598, 

This decision has been criticised by the 
learned authors of Salmond and Winfeld’s 
Law of Contracts, p. 453. They state that 

“No adequate reason is suggested for this rule, and it 
isnot easy to reconcile it with the fact that many 
contracts of employment (which are adinittedly valid) 
look like trading contracts. Nevertheless the law has, 
been stated in terms which would exclude a trading 
contract not only from the head of ‘benefit,’ but als, 
from that of ‘necessaries’. 

The English authorities are not bindine 
here and it may well be that the Indian 
Law is different. In any event the Priyy 
Council has held that an agreement which is 
not enforceable at law, and which is conse. 
quently void under the Indian Contract Act 
is not a contract. See Harnath Kuer y 
Indar Bahadur Singh (2). Therefore the 


(1) (1912) 2K B 419 (42); 811. K B 865; 106 Lt 
984: 56 S J 552; 28T LR 493, 

(2)45 A 179 (184); 71 Ind. Cas. 629; A I R 1999 P © 
403; 50TA69; BOYA LR 270;90 LJ 65244 1 
J 489; 37 C L J 346; 27 C W N 949; 18 LW 383. eg 
O U 223; 33 ML T 216; 5 P L T281: 2 Pat. L R 237 
(PO). 
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English rule which appears to limit a 
claim for necessaries to cases in which it is 
possible to sue a minor on his contract is 
, probably inapplicable in India because here 
a contract entered into by a minor is void 
from its inception and not merely voidable, 
and consequently is no contract at all in 
law and therefore cannot be sued upon. 
See Mohori Bibee v. Dharmodas Ghose (3). 
Also in any case no such words of limita- 
tion aje to be found in s. 68. 

Some of the Indian decisions seem to have 
carried the meaning of the word “necessaries” 
farther than the English authorities would 
appear to warrant. See for instance, the 
eases collected in T. S. Venkatesa lyer’s 
Law of Contract, 3rd. Edition, p. 778; and 
at least two decisions of this Court: Sadasheo 
Balaji v. Firm Hiralal Raregopal (4), and 
Sadasheo Balaji v. Shankar Govind (9). 
But I need not enter into that here, because 
we are dealing here with the ancestral busi- 
ness of a Hindu and so the rules of Hindu 
Law special to that class of case apply. 

Tt was stated in Jhitibai v. Tejmal (6) that 

“Where a Hindu family maintains itself by trade, and 
a minor becomes by inheritance the sole owner of such 
business, if the trade is thereafter carried on by the 
guardian, the assets of such business will be liable for 
debts contracted by the guardian necessarily incidental 
to and flowing out of the carrying on of the trade along 
its normal course.” 


and at p. 113* that, 

“The mere fact that the money and goods were 
supplied to carry on a shop for the defendant is not 
enough. If the shop was the ordinary business of the 
family and the guardian confined himself to carrying 
it on in the usual course without undue speculation, 
asa means of maintaining and advancing the minor, 
those facts should have been alleged and a decree 
claimed against the assets of the shop.” 

This rule was also applied in Rampartab 
` Samrathrat v. Foolibai (T). But apart from 
these two cases, and a Calcutta decision 
to which I shall refer later, I have not been 
able to find any decision In which the minor 
was the sole owner of the business at the 
date of the transaction. 

When the family owning the business con- 
sists of adult co-parceners as well as minors, 
there is not much difficulty. It was held at 
‘a very early date in Petumdoss v. Ramdhone 
Doss (8), that an ancestral trade descends 


(3) 30 C 539; 30 I A 114;7C WN 441; 8 Sar 374; 5 
Bom. L R 421 (P ©). 

P R 1938 Nag. 65; 175 Ind. Cas. 149;10 RN 

Ts 

es I R 193° Nag. 68;175 Ind. Cas, 494; 1ORN 
451, 

(6) 13 N L R 109 (111); 41 Ind. Cas. 35; A IR 1916 

ag. 11. 

(7) 20 B 767. 

(8) Taylor’s Rep, 279.0 

“Page of 13 N. L. R.— [Ed.] 
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upon the members of a joint Hindu family 
like any other property. From this followed 
the corollary thatthe manager could bind 
the other members by all acts necessarily 
incidental to and flowing out of the carry- 
ing on ofthat trade, because, as the learn- 
ed author of Mayne's Hindu Law, 10th Edition 
points out at p. 399 “credit is the very essence 
of trade and the existence of a business 
creates the necessity for borrowing and pur- 
chasing on credit.” 


The reason for this has been put in various 
ways but none of them necessarily apply when 
a minor is the sole owner. Thus in Ramlal 


v. Lakhmichand (9), it was said that 

_‘*The general benefit of the undivided family is con- 
siders by Hindu Law to he paramount to any in- 
dividual interest, and thu recognition of a trade, as 
inheritable property, renders it necessary for the 
general benefit of the family that the protection, which 
the Hindu Law generally extends to the interests of a 
minor, should be so far trenched upon as to bind him 
by acts of the family manager necessary for the carry- 
ing on and consequent preservation of that family pro- 
perty; but that infringement is not to be carried beyond 
the actual necessity of the case.” 


This decision was given in the year 1863, 
and it will beseen that so far from endors- 
ing the view that the position is the same when 
the minor is the sole owner it is diametrical- 
ly opposed to it. The ruling shows that the 
Hindu Law disregards the special interests 
of the minor in this class of case because it 
considers that the general benefit of the un- 
divided family is paramount to any indivi- 
dual interest. 


Pec rule which that case laid down was 
a 

“In carrying on such a trade, infant members of the 
undivided family will be bound by all acts of the 
manager, or the adulf members acting as managers, 
which are necessarily incident to and flowing out of the 
carrying on of that trade whether it be singly or with a 
co-partner.’’ (p. 71*) 

It will be observed that the word mana- 
ger’ has been used, and that seems to have 
caused some confusion in later cases. In 
my opinion the word used there means the 
manager of an undivided Hindu family as 
ordinarily understood, thatis to say, one of 
the adult members who has been invested 
with rights of management by the others. It 
does not mean the guardian of a minor. In 
fact there neither is nor can be a guardian 
of minor’s property in an undivided Hindu 
family which has adult members. The mana- 
ger is not the guardian and cannot be 
appointed as such under the law. This 
was decided by their Lordships of the Privy 


(9)1B H CR. App. 51 (72). 
~ *Page of 1B. H.C. R. App.—[Ed.] 
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Council in Gharibullah v. Khalak Singh 
(10), and was followed by the Nagpur 
` Judicial Commissioner’s Court in Asaram v. 
Ratan Singh (11). 

In a Calcutta Full Bench of the year 1878 
Joykisto Gowar v. Nittyanund Nundy (12), 
the matter was put a little differently by 
Garth, C.J. He said 


‘“On principle there ought not to be any difference 
between the nature of the liability of an infant admitted 
by contract into a partnership business and that of one 
on whose behalf an ancestral trade is carried on by a 
manager,” 


This was quoted with approval in a 
Bombay Full Bench by Jenkins, ©. J. 
Sakrabhat v. Maganlal (13), and again by 
Batchelor, J. in Raghunathjit Tarachand v. 
Bank of Bombay (14), who said, 


“Tf this reasoning is right, we have taken wĦat ap- 
pears to me to be the really important step in the case, 
that is, the step from the ordinary Hindu Law as toa 
ee power of alienation to the law of partner- 
ship,” 


Of course the learned Judge realised that 
there was no true partnership and said so, 
but he thought that “the analogy between 
“such a joint firm in its relations with the 
outer world and an ordinary partnership is 
in many respects very close.” But in 
Maynes Hindu Law, 10th Edition, pp. 391 
and 392, the learned author states that 
after the passing of the Partnership Act 

“It would seem no longer correct to say thata joint 
family business has many of the incidents of a part- 
nership.” 

But, however that may be, the reasoning 
in these decisions would appear to be based 
on the assumption that there are adult co- 
parceners as well as minors in the joint 
family. In the Calcutta Full Bench the 
facts were these. One A. C carried on 
businessas a trader and had dealings, with 
the plaintiff’s firm. He died leaving widows 
and two minor sons. After his death the 
ancestral business was carried on under the 
management of the widows. But as they 
were purdanashin they employed their son- 
in-law,. H, to manage on their behalf. H 
continued the dealings with the plaintiff's 
firm until one of the two brothers attained 
majority. After that, the major brother and 
H jointly managed the business and still 
continued the dealings with the plaintiff's 
firm. In the course of those transactions the 
defendants became indebted to the plaintiffs 
in the sum of Rs. 4,605-11-3. This debt re- 

(10) 25 A 407; 30I A 165; 8 Sar. 483; 5 Bom. L R 


428; 7 O W N 681 (P O). 

(11) 12N L R 12; 32 Ind. Cas. 242; AIR 1915 
Nag. 52. 

(12) 3 © 738 (741); 2 © L R 440 (F B). 

(13) 26 B 206 (213); 3 Bom. L R 738 (F B). 
‘ (4) 34 B 72 (86); 2 Ind. Cas. 173; 11 Bom LR 
255, . 
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lated entirely to the transactions entered into 
after the father’s death. 

The learned Judges who decided the case 
drew no distinction between the period 
when H, (who acted on behalf of the 
minor’s guardians, as here), was in sole 
management, and that when one of the 
brothers, after attaining majority, was also 
a manager. They grounded their decision 
entirely on this : 

“On principle there ought not to be any difference 
between the nature ofthe liability of an infant admit- 
ted by contract into a partnership business andethat of 
one on whose behalf an ancestral trade is carried on 
by a manager.” i | 

If there is no difference, then it is diffi- 
cult to see where the HindueLaw comes 1n, 
and why the rule should be limited to an 
ancestral trade. It ought logically. to apply 
to all minors, whether Hindu or not, and 
to all trades.°The reasoning would appear 
to be relevant only if there are adult mem- 
bers in management, and the reference tq 
partnerships confirms this; also the fact that 
the only three rulings relied on were cases 
in which the minor was not the sole owner. 

In a partnership each partner is part 
owner of the business in the same way as 
each member of a joint family is a co-owner 
of the family estate. He is not a mere ser- 
vañt or agent employed for a special pur- 
pose; and being an owner he has as much 
right to enjoy and use the joint property for 
his own benefit as any other co-owner. His 
powers are consequently wider than those 
ofa guardian, or of a manager who holds 
entirely for another and has no right to 
make any personal use of the property. 
Therefore when there are adult co-parceners 
in management the analogy becomes close. 
But it wears thin when there are none. 
But if even this analogy breaks down, as 
the learned author of Mayne’s Hindu Law 
suggests, then there would appear to be 
even less justification for assuming that 
rules which obtain in the one case must also 
apply in the other. 

The only other cases which deal with 
minors who were the sole owners of the busi- 
ness are Jhitibai v. Tejmal (6) and Ram- 
partab Samrathrat v. Foolibai (7). Un- 
fortunately neither case furnishes any reason 
for extending rules which deal with families 
where adults are in management to the case 
of a minor who is the sole owner of the 
business. They both assume that because 
the Hindu Law has laid down one rule in 
the one case it follows that the same rule 
must also apply in the other : a consequence 
which I do not think necessarily follows. 

Jenkins, ©. J. extended this rule to the 
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case of a Hindu widow who had succeeded 
to an ancestral business in Sakrabhai v. 
Maganlal (13). But I think that that can 
be distinguished, because a Hindu widow, 
though a limited owner, fully represents 
“the estate for the time being, and it is 
her duty to preserve it and hand it on to 
the reversioners after her death. 

Of course, this is aiso the duty of a guar- 
dian, ora manager of a minor's property. 
But that isa duty which every guardian 
oweseto his ward whether the latter is a 
Hindu or not. There is nothing special to 
the Hindu Law in it. What I am doing 
here is to try and discover some rule 
special to Hindts and special only to ances- 
tral businesses. 

The only ground, as Isee it, on which 
the earlier rulings can be extended to a 
case like the present is to say that the 
guardian of the minoris the manager of 
the estate inthe same sense as an adult 
member ofa family whois entrusted with 
powers of management: and indeed this 
was the view ofa Full Bench of the Judi- 
cial Commissioner's Court in Kesheo Bharati 
y. Jagan Nath (15). The learned Judicial 
Commissioners were of opinion that their 
Lordships of the Privy Council had decided 
this. in Hunoomanpersaud Pandey v. Ba- 
booee Munsraj Koonweree (16). 

With the utmost respect I do not think that 
that was so. It is true their Lordships 
called the guardian of the minor in that 
case (she was his mother) a manager at 
p. 412, but at p. 414* they made clear what 
they meant. They said - 

“The plaint itself says she had possession as guar- 
dian, that is, as managing in that character ; and ona 
review of the whole pleadings and documentary evi- 
dence, and of the probabilities of the case, their Lord- 
ships think it a strained and untrue construction to 


assign any other character to her acts than that which 
the plaint ascribes to them.” 


Of course a guardian of property is also a 
manager, but not the special kind of mana- 
ger which the Hindu Law envisages in the 
case Of a joint Hindu family. 

Trevelyan in his Law Relating to Minors, 
4th Edition, p. 139, describes the rights of 
a guardian ofthe property as follows : 

“Subject to the restriction on the powers of testa- 
mentary guardian and of guardians of property appointed 
or declared by the Court, a guardian of property may do 
all acts which are reasonable and proper for the realisa- 
tion, protection and benefit of the property. 


(19) 22 N L R 5 (10); 92 Ind. Cas. 121; AIR 1926 
Nag 81(F B). i ' 
R 6 M IA 393;18 WR 81; 2 Suther 29; 1 Sar. 552 
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The powers of a guardian are not co-extensive with 
those of afull owner. He is a trustee with powers of 
management and occasionally enlarged by necessity.” F 

But this is general to all guardians. It is 
not special to Hindus. In my opinion this 
is all that their Lordships of the Privy ~ 
Council meant by saying that the guardian 
was a manager. 

Of course there are special rules by which 
a Hindu minor is bound because of his 
personal law. He is subject to obligations and 
liabilities which do not necessarily apply to 
other minors. He is, for example, under a 
pious obligation to pay his father’s anteced- 
ent debts out of the joint family property of 
which he was the part owner as a member of 
the co-parcenary in the father’s life time, 
and pf which he becomes (in the case put) the 
sole owner by survivorship after the father’s 
death. Heisalso obliged to maintain cer- 
tain females, and is under an obligation to 
marry off his sisters, and so on.. His guardian 
is entitled in those cases, and indeed bound, 
to discharge these obligations for him. The 
guardian is entitled to borrow money for 
these purposes and to bind the estate; and 
when there is no document binding the estate 
the creditors are, according to certain Indian’ 
decisions, entitled to recovef on the ground 
that these purposes are “necessaries” within 
the meaning of s. 68, of the- Indian Contract 
Act. Whether that is aright view I do not 
stop to enquire in this case, but if it is, it 
is general to all minors, and amounts to no 
more than saying that the guardian of a 
minor’s estate is justified in making all reason- 
able and proper arrangements for meeting 
the minor’s obligations ; and more especially 
those which can be enforced against him in 
a Court of law. < 


It is not easy to see why a Hindu minor 
should be treated differently in the class, of 
case we are now considering, from any other 
minor similarly situated. The fundamental 
position is thatan ancestral business is re- 
garded as property under the Hindu Law; 
which of course it is. The goods belonging 
to the business, its capital, its good-will, and 
so forth, are looked upon as assets under any 
system of law. Why then should special 
rules which do not obtain in the case of 
other minors be necessary in the case of 
Hindus ? 


I realise that business is a special kind -of 
property and that credit is usually necessary 
for running it, but that obtains in the case 
of everybody, and it is not obvious why the 
guardian of a Hindu minor should be under 
any greater obligation to preserve this kind 
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of property for his ward, or to run greater 
risks in connection with it, than any other 
guardian. Whatever rules obtain here ought 
logically to apply to all guardians and to all 
wards. 

If the Hindu texts had enjoined these 
special rules that would be another matter, 
but here we are dealing with Judge made 
law; and that law springs out of rules which 
are clearly necessary when there are adult 
‘cO-parceners who are as much entitled to use 
and enjoy the property as owners for their 
own benefit as are the minors. In their case 
a balance has to be struck between the rights 
of the adult members (who own the pro- 
perty), and of the adult manager (whose 


~ powers are much wider than those of a guar- 
dian), on the one hand, and the special nwa- . 


sures which the law enjoins for the protection 
of minors, on the other. 


A similar conflict was already in evidence 
in the case of partnerships, and the Courts 
very naturally applied the rules obtaining 
there to what they described ‘as the peculiar 
kind of partnership which obtains in the case 
of a Hindu trading family. For example, in 
Ramlal v. Lakhmichand (9), at p. 72* 


Sausese, C. J., said : 

ga AAN taking into account the intimate and fiduci- 
ary position cf one partner towards a co-partner, and 
the anxious protection afforded by Hindu Law to the 
interests of a minor. I think it safer ete.” 


But this conflict disappears the moment 
the minor becomes the sole owner of the 
business. In that event it is no longer neces- 
sary to weigh the rights and privileges of 
the adult member against the protection 
afforded to the minor. All that has to be con- 
sidered then is the interests of the minor in 
‘the ordinary way. But that, as I see it, is 
not peculiar to Hindus, but obtains in the 
case of all minors. l 


However, the distinction has been drawn 
in the cases cited. It does not appear to have 
Deen questioned, and itis of long standing. 
Therefore on grounds of stare decisis alone 
Twould have been disposed to follow those 
decisions. But that apart, the Nagpur Full 
Bench binds us ; and once it 1s accepted that 


the guardian of a Hindu minor is the mana- ` 


ger of his estate within the special meaning 
of that expression under the Hindu Law, 
then the rest follows. : 


The matter is debatable. But in view of 
Jhitibat v. Tejymal (6), Kesheo Bharati 
v. Jagannath (15), and the very early Cal- 
cutta and Bombay decisions which have never 
been questioned, I am not disposed to take a 
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different view, as that might affect transac- 
tions entered into on the faith of these rul- 
ings. This is especially so as a recent Divie 
sion Bench of this Court referred to some of 
these rulings without criticism: Giramal 
v. Tularam (17). 


I have been at pains to examine the posi- 
tion at length because on a previous occasion 
when, sitting alone, and again as a member 
of another Division Bench in another case, I 
applied s. 68.. Neither of those cases related 
to a trading family, but a case of this kind 
would be covered by the wider rule enunciat- 
ed there if those decisions lay down the 
law aright: Iam anxious to make it clear 
thatin this case I neither approve nor dis- 
approve of those rulings; nor dol say that the 
result would not be the. same in a silimar 
case relating toa non-Hindu minor along the 
lines of s. 68. All I decide here is that whe- 
ther the case of a Hindu minor surviving to 
an ancestral business could or could not fall 
under s. 68, it certainly falls under the other 
rule which is special to Hindus. 


The next question is whether the acts of 
Laxminarayan fall within the purview 
of the rules I have been discussing. ‘The 
learned Judge of the lower Appellate Court 
holds that benefit to the estate has not been 
proved, and that the creditor made no en- 
I do not think that those questions 
are relevant. ; 

It was held in Ramlal v. Lakhmichand 
(9), at p. 71* that : 

“The power of a manager to carry on a family trace 
necessarily implies a power to pledge the property and 
credit of the family for the ordinary purposes of that 
trade. Third partities, in the ordinary course of bona 
fide dealings, should not beheld bound to investigate 
the status of the family represented by the manager 
whilst dealing with him onthe credit of the family 
property. 

Were such a power not implied, property in a family 
trade, which is recognised by Hindu Law to be a 
valuable inheritance, would become practically value- 
less to the other members of an undivided family 
wherever an infant was concerned, for no one woulct 
deal with a manager if the minor were to be at liberty 
on coming of age to challenge as against third parties 
the trade transactions which took place during his 
minority.” 

This was endorsed by the Bombay Full 
Bench in Sakrabhai v. Maganlal (13), at 
p. 211+ and by the Calcutta High Court in 
Bemola Dassee v. Mohun Dossee (18) at p. 
805. 


(17) (1938) N LJ 375 (377); 180 Ind. Cas. 742; AIR 
1939 Nag. 33; 11 R N 391. 
(18) 5 C 792 (805);6 CL R34. 
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- In Mayne’s Hindu Law, 10th Edition, p. 
. 246, it is said that 

“an inherited business may involve quite as much 
risk as a new business and apparently there is no duty 
on the part ofa manager to close down an ancestral 
business. notwithstanding its evident risk. The element 
of risk, incident in varying degree to all kinds of trade 
or business is necessarily assumed by trading families. 
But a speculative business, or one attended with un- 
usual risk will be beyond the powers of a managing 
member to start or continue,” 


In Rampartab Samrathraiv. Foolibai (7) 
at p. 799* the enquiry was limited to seeing 
whether the acts were “necessarily incidental 
to or flowing out of the carrying on of that 
trade.” The same test was applied in Jhiti- 
bai v. Tejymal (6), at p 111+ with the added 
restriction quoted by Mayne, namely that the 
guardian must not travel beyond the carry- 
ing on of the business “in the usual course 
. without undue speculation.” : 

In my opinion these aufhorities make it 
clear that so long asthe business is carried 
on in the usual course, third parties are pro- 
tected and are not put on enquiry. 

In the present case both Courts are agreed 
that the goods (gin stores and coal) were sup- 
plied in the usual course of business and 
were necessary for the running of the factory. 
There is no suggestion that the goods sup- 
plied in the year in question were supplied 
on an extravagant scale or that there 
was any substantial differenee between the 
quantities supplied in this and the previous 
years. In the circumstances I consider that 
the matter falls within the purview of the 
authorities quoted and that the minor is 
bound to make good the price out of his 
estate. 

The appeal succeeds. The decree of the 
lower Appellate Court is reversed and that 
of the first Court restored. Costs here and in 
the lower Appellate Court will be paid by 
the defendant-respondent. 

Stone, C. J.—I have had the advant- 
age of perusing the judgment of Bose, 
J., and I agree with his conclusion. I prefer, 
however, to say that the liability is created 
because the guardian’s act was necessary for 
the proper conduct of an ancestral business. 


D. Appeal succeeds, 


——— — ——_ rs 
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1961 © 
PATNA HIGH COURT , - 
Civil Revision Application No.. 
July 30, 194] -- 
ROWLAND, J. 
POKHAN GORAIN AND OTHERS— 
‘PETITIONERS 
Versus 


BENGALI GORAIN AND oTHERS— 


OPPOSITE PARTY. : 
Civil Procedure Code (Act V of 1908), O. XXXITi, 
r. 2— Sutt already instituted in ordinary way, if can 


619 of 1940 _ 


be allowed to be continued as a pauper suit— Omission - 


of tem of assets from application for permission to 
sue in forma pauperis — Question of bad fatth—High 
Court cannot decide question in revision and ts bound 
by decision of trial Court. 

The Court has power to allow the plaintiff to con- 
tinue in forma pauperis a suit which has been in- 
stituted in the ordinary way provided the application 
fo» permission to continue the suit in forma pauperis 
contains all'the requirements of O. XXXIII, r.2, Civil 
P. C. 147 Ind. Cas. 1189 (2), relied on. 139 Ind. Cas. 
520 (1), referred to. 

Where the applicant has not set forth his assets with 
the utmost good faith, it is open to the Court to reject 
the application ab initio without ordering enquiry into 
the fact of pauperism. But whether in a case where 
there is an omission to specify in the application some 
particular item of assets, bad faith is to be imputed so 
as to disqualify the applicant from being allowed to 
litigate as a pauper is a question primarily for the Court 
of fact and is not a questionon which .the High Court 
would be disposed in revision to interfere with the view 
taken by the Court of first instance. 123 Ind. Cas. 398 
(3), referred to. 


C. R. App. from an order of the Subordi- 
nate Judge 2nd Court, Patna, dated Septem- 
ber 2, 1940, 


Messrs. N. N. Sinha and Braj Kishore 
Sinha, for the Petitioners. 

Messrs. Dasu Sinha and R. S. Sinha, for 
the Opposite Party. 


Order. — This is an application to re- 
vise an order of the Subordinate Judge, 
2nd Court, Patna, allowing Bengali Gorain 
and Baldeo Gorain to continue as paupers 
a suit instituted by them against the peti- 
tioners. The suit was instituted on Decem- 
ber 13, 1939, on a court-fee of Rs. 15 as a. 
declaratory suit without a prayer for reco- 
very of possession as the plaintiffs alleged 
themselves to be in possession. The plaint- 
iffs on December 21, 1931, by a petition said 
that they did not wish to press their prayer 
for permanent or temporary injunction in 
the suit nor the petition for temporary . in- 
junction which they had already filed. They 
also prayed for deletion of relief No. 2 from 
the plaint (which was a relief for a declara- 
tion that the plaintiffs had been illegally dis- 
possessed by the defendants-opposite party 
from the properties in suit and that they 
are entitled to recover possession with 
mesne profits and that possession with 


\ 
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. meshe profits be given to them after dis- 
‘possessing the defendants). The plaint, 
however, was not amended and the Sub- 
ordinate Judge on February 7, 1940, held 
that the suit was a suit for a declaration 
with consequential relief and the plaintiffs 
were bound to pay ad valorem courtefee. 
. The plaintiffs being called on to pay def- 
cit court-fee took time for the purpose on 
several dates and on March 4, 1940, pre- 
sented .a petition for leave to continue the 
suit. asa pauper suit which had been com- 
menced in the ordinary form. The Subor- 
dinate Judge held that an enquiry into the 
fact of pauperism which he decided hold- 
ing that the plaintiffs were paupers and he 
allowed them to continue the suit as such. 
Two points are taken in revision ; fifstly, 
that the Court should have rejected the 


plaint under O. VII, r. 1] leaving it to the. 


plaintiffs to present a fresh application for 
leave to sue aS paupers ; that application 
‘to be in the form laid down in O. XXXIII, 
r.2. For this proposition reliance is placed 
on observations in Mrs. Selima Sherhan v. 
Hafiz Muhammad Fateh Nashib (1), in 
which doubt was expressed whether the 
Court has power to allow the plaintiff to 
continue in forma pauperis a suit which 
has been instituted in the ordinary way; 
but it has been held in a number of cases 
that the Court has such a power including 
a recent decision of the Calcutta High Court 
in Hafiz Muhammad Fateh Nasib v. Amin- 
ud-din (2). In that case the question was 
left open as to what would be the effect to 
the provisions of r. 8 of O. XXXIII of the 
Code on the application. It seems to me 
clear that before a party can proceed as a 
pauper with the prosecution of a suit, there 
must be an application for permission which 
must comply with r.2of O. XXXIII, that 
is to say, it must contain the particulars re- 
quired in regard to plaints in suits ; it must 
contain a schedule of the applicant’s mov- 
able or immovable property and it must be 
signed and verified in the manner prescrib- 
ed for pleadings. Furthermore when the 
application is granted r. 8 lays down that it 
is the application which isto be numbered 
and registered and deemed to be the plaint 
in the suit. The suit is then to proceed in 
all other respects as a suit instituted in the 
ordinary manner. In cases where a question 
may arise as to whether a suit is in time or 
not, r. 8 would appear to provide the ans- 


(1) 36 C W N 567; 139 Ind. Cas. 520; A IR 1932 Cal, 
685; Ind. Rul. (1932) Cal. 634: 

(2) 600 827; 147 Ind. Cas. 1189; AI R 1934 Cal. 25; 
570 L J 441; 6 R C 409. ` 
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wer to the question whether the suit will he- 
deemed to have been instituted at the date 
of the application or on some earlier date 
when the plaintiff is permitted to use along’ 
with the application a document of plaint 
which was presented to the Court without 
the necessary court-fee and without an ap- 
plication to sue as a pauper, but on a date: 
prior tothe application to sue as a pauper. 
But that question is not before me now. ji 
am only to determine whether the suit shall 
proceed, not to say on what date it isto be 
deemed to have been instituted. ‘In face of 
the decisions, I cannot say that the Court. 
was wrong in allowing the plaintiffs to 


„carry on this litigation as paupers, for the 


application of March 4, to which I have 
already referred contains all the particulars 
required to be contained in such an applica- 
tion by O. XXXII, 1.2. Itis a self con- 
tained and sufficient application for the 
prosecution of a suit as a pauper. NA 

The next point was that the application. 
should havebeen disallowed on the ground 
that the plaintiffs are bound by the Subor- 
dinate Judge to have certain immovable 
property, that is to say, a sharein 13 bighas: 
of land along with their grand-father the 
existence of which they did not disclose in 
their application to be allowed to sue as- 
paupers. I am referred to the decision 1n 
Durga Prasad v. Srinewas Surekha (3),. 
where a Division Bench of this Court re- 
fused an application for leave to appeal 
in forma pauperis on the ground that the 
applicant had not set forth his assets with 
the utmost good faith. It was said in such 
a case that it was open to the Courtto reject 
the application ab initio without ordering: 
enquiry into the fact of pauperism and this 
Court did reject the application ; but 1t was. 
not laid down that an applicant must ne- 
cessarily be deemed to be acting in bad 
faith because there isan omission to specify 
in the application some particular item of 
assets. Whether in such a case bad faith Is. 
to be imputed so as to disqualify the appli- 
cant from being allowed to litigate as a 
pauper is a question primarily for the Court 
of fact and is not a question on which I 
should be disposed in revision to interfere- 
with the view taken by the Court of first 
instance. o 

In the result I dismiss this application, 
but in the circumstances parties will bear 
their own costs. 

D. Application rejected. 


(3) 11 P L T 567; 123Ind. Cas. 398; Ind. Rul.(1930)- 
Pat. 318: AT R 1930 Pat, 368. 
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BOMBAY HIGH COURT 
Second Appeal No. 26 of 1939 

; August 30, 1940 
Beaumont, C. J. AND Wassoopnw; J. 
APYA SHETTYA TALAWAR— 

DEFENDANT—APPELLANT 
Versus 

RAMMAKKA APYA TALAWAR— 


PLAINTIFF— RESPONDENT 

Tindu Law—Adoption— Mother's power to give son 
in adoption, how arises—Step-mother, uf can give 
-step-son—Conversion, if affects parents’ right to give 
in adgption—Shudra mother, if can give her son born 
of adulterous intercourse— Adoptee, amongst shudras 
must be of same class as adopter. 

The right of a female’ parent to give the son in 
‘adoption results from the maternal relationship and is 
not derived by delegation from her husband. The 
right of a mother to give her son in adoption inde- 
pendently of the father is, however, founded upon 
the existence of special citcumatances such as those 
‘enumerated in the texts. The cogditions governing 
that right arethat the child to be given is the son of 
her husband and that the latter is incapable of giving 
his assent. ([p, 43, col. 2; p. 44, col. 1.) 

A step-mother is unable to give her step-son in adop- 
tion because there is absence of parental relationship. 
3 Pamma v. V. Appa Row (3), relied on. [p. 43, col. 


Where, however, there is such relationship, the 
right to give is not affected by the conversion'of the 
parents. Shamsing v. Santabai (4), relied on. [ibid.] 

Even amongst shudras a mothor is incompetent to 
give in adoption her son born of adulterous intercourse. 
Amongst them also a son in order to possess the capa- 
city to be given and taken in adoption must be of the 
same class as that of the adopter. The fact that the 
shudras donot observe the ceremonial of ‘datia homa’ 
and that certain restrictions imposed by the texts on 
the regenerate classes as to the choice of the boy do 
not apply to them, would not legalize the adoption of 
an illegitimate offspring by a shudra. 32 Ind. Cas. 
403 (4), referred to, Mayana Bai v. Uttaram (5), 
Hargovind Kuari v. Dharam Singh (6), Ram Kali v. 
Jamuna (7) and Inderun Valungypooly Taver v, 
Ramaswamy Pandia Lalaver (8), distinguished, [p. 
47, col. 2.) : < 


S. A. from the decree of the Assistant 
Judge, Belgaum, in Appeal No. 229 of 1937. 


Mr. P. S. Bakhale, for the Appellant. 


Mr. P.B. Gajendragadkar, for the Respon- 
-dent. 


Wassoodew, J.—This is a second appeal 
‘from a decree of the Assistant Judge of 
Belgaum. The dispute relates to the validity 
‘of the adoption of the defendant to the 
action. The suit was instituted by one 
Ramakka, a Holer or Shudra by caste, for a 
‘declaration that the defendant was not legal- 
ly adopted on November 15, 1928, to her 
«deceased son Shettya by the-latter’s widow 
Mallawa; and for confirmation of the plain- 
tiffs possession of her son’s estate owing to 
‘the remarriage of Mallawa. The validity of 
the adoption was questioned on two principal 
grounds: (1) that the defendant was born 


of an adulterous intercourse, his conception 
and birth having taken place long after his 
mother’s husband’s death, and (2) that the 
mother, although a Holer or Shudra,. had 
given him in adoption affer her remarriage. 
Both the Courts below have found, and the 
finding is not challenged before us, that the | 
defendant was an offspring of adulterous ins... 
tercourse and that he was given in adoption 
before his mother’s remarriage. On account 
of the former defect the Courts below have 
held that the adoption is invalid in law and 
accordingly the plaintiff’s claim was allowed. 
The defendant has appealed against that 
decree and he maintains that that view of the 
law is erroneous. 

The question of the validity of the defen- 
dans adoption has to be considered from 
different stand points: first, the capacity of 
the adoptive parent to take in adoption ; 
secondly, the capacity of the natural parent 
to give in adoption; and, thirdly, the capa- 
city to be given or taken in adoption. As to 
the capacity of the adoptive parent there is 
no dispute. The controversy centres round 
the last two points. The capacity of the 
mother to give the defendant in adoption 
has-been challenged on the ground that the 
mother’s capacity is restricted to her legiti- 
mate son and does not extend toa son of 
an adulterous or incestuous intercourse. The 
argument is that an illegitimate son does 
not fall in any of the recognized classes of 
sons under the Hindu Law, and that not - 
being specially referred to in the texts asa 
fit object for being given in adoption it must 
be assumed that the Rishis discouraged the 
adoption of such.ason. The capacity to be 
given and taken in adoption is also similarly 
challenged, for, it is said that the defendant 
not being ason of the recognized descrip: 
tion will be unable to fulfil the spiritual 
object of adoption by giving the pinda. It is 
also contended that as an adopted son must 
be of the same caste as the adopter even 
among Shudras, the defendant could not be 
adopted as an offspring of an adulterous in- 
tercourse belongs to no caste. Now, ordi- 
narily, mother is capable of giving her son in 
adoption according to the Hindu Law. The 
basis for that authority is the following text 
of Manu (C. IX, 168) : 


“That (boy) equal (by caste) whom his father or his 
mother affectionately give, (confirming the gift) with 
(a libation of) water, in times of distress (to a man) 
as his son, must be considered as an adopted son, 
datrima (See F. Max Muller’s Sacred Books of the East, 
Vol. 25, p. 361).” 


Yajnavalkya (II. 8. 11, V 130) says the same 
thing : “He, whom his mother or father may 
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give (in adoption) shall be considered as ‘the 
adopted son’.” 

Baudhayana (C: IT, 2,3 and 20) declares 
thus : 

“He is called a Dattaka son who being given by his 
father and his mother or by either of the two, is 
received in the place of a child.” 

(Dattaka Mimansa, S. IV, 14): “Both 
parents alone have the power, for the con- 
nection to them is equal.” According to the 
texts, if both the parents are alive, their con- 
currence seems tobe necessary. Mitakshara, 
while explaining Yajnavalkya’s definition of 
a Dattaka son (C. I, S. 11, 9), says : 

“He, who is given by his mother under her hushand’s 
direction, when her husband is absent on a journey or 
is dead (after her husband’s decease), or who is given 
by the father, or by both, to a person of the same class, 
becomes the adopted son dattaka of him to whom he is 
given.” l l a 

The author of the Viramitrodaya (see 
Golapchandra Sarkar’s Translation, p. 119) 
observes thus: “He, whom the mother 
with her husband’s assent, or the father 
gives to another, becomes his adopted son.” 
In his Vyavahara Mayukha, referring to the 
above description by Manu of a Dattaka son, 
Nilakantha observes (Vyavahara Mayukha, 
p. 50, Mandlik’s Edition) : 

“From the particle ‘or’ (in the passage ‘the mother 
or the father give’) it appears that in default of the 
mother, the father alone may give; and in default of 
the father, the mother alone; but if both are in exis- 
tence, then even both; this, Madana (says).”’ 


The relative rights of the father and the 
mother to make the gift of a son in adoption 
do not seem to have been discussed in detail 
in Dattaka Chandrika; but the following 
observations of Devanda-Bhatta are impor- 
tant (Dat, Chand 1, 31-32): 


“But by a woman, the gift may be made with her 
husband’s sanction ifhe be alive or even without it, 
if F be dead, or remotely absent, or retired from the 
world.” 


Accordingly Vasistha ordains : “Let not a 
woman, either give or receive a son, except 
with the assent of her husband,” (Suther- 
land’s Translation.) According to Dattaka 
Mimansa there is no express recognition of 
the right of a woman to adopt, but in refer- 
ence to Vasistha he admits that a woman is 
also competent to give ason with the hus- 
band’s assent. In relation to the texts of 
Manu and Yajnavalkya Nanda Pandita says 
that “what is said of the mother in these 
passages must be taken to be subject to the 
assent of her husband”: see Dattaka Mim- 
ansa, S. IV, 11. Upon the parental proprie- 
torship of a child the above texts are in my 
opinion easily explainable. The limitation 
on the mother’s sole power to give must 
necessarily operate during the lifetime of 
the husband. Therefore as the child belongs 
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to both the parents, when one dies, the 
survivor has the right to give. The instances 
given in the texts indicated above where- 
under the mother is permitted to give her 
son during the lifetime of her busband are 
in my opinion merely illustrative of the 
circumstances under which that power can 
be exercised. 

In Putlabai v. Mahadu (1), the question 
of the right of a mother to give her son 
in adoption was considered, and it was held 
that that right was not derived by delegation 
from her husband and that it was the result 
of the maternal relation. The Court there 
was considering whether the mother re- 
tained the right to give her son in adoption 
upon her remarriage, and it ‘was held that 
the Hindu Widow Remarriage Act (XV of 


. 1856) did not afford any indication that the 


Legislature intended to deprive her of it. The 
question was again considered by the Full 
Bench of this Court in Fakirappa ve 
Savitrewa (2), where it was held thata Hindu 
widow on her remarriage loses all power of 
giving her son by her first husband in adop- 
tion, because her connection with the family 
of her husband, which is necessary for the 
act of givingin adoption, ceases on remar- 
riage. It was pointed out that the Smriti 
writers did not contemplate a remarriage of 
a Hindu widow, and that as they prohibited 
widow remarriage it could not be assumed 
that the right to give the son in adoption was 
retained upon remarriage. The Full Bench 
does not expressly overrule the view adopted 
in Putlabai v. Mahadu (1) that the right of 
a female parent to give the son in adoption 
results from the maternal relationship and is 
not derived by delegation from her husband. 
All that it says is that the maternal relation- 
ship ceases on remarriage. A step-mother is 
unable to give her step-son in adoption be- 
cause there is absence of parental relation- 
ship: see Papamma v. V. Appa Row (3). 
Where there is such relationship, it has been 
held that the right to give is not affected by 
the conversion of the parents: see Shamsing v. 
Santabai (4). There is no doubt that parental 
relationship does exist between a mother and 
her adulterous offspring—there is indeed 
hereditable blood between the mother and her 
illegitimate child, see Mayana Bar v. 
Jttaram (5)—and the mother of an illegiti- 
mate son may, on that account, claim domain 
over him. The right of a mother to give her 
(1) 33 B 107; 1 Ind Cas. 659; 10 Bom. L R 1134. 
(2) 23 Bom. L R 482; 62 Ind. Cas. 318; A IR 1921 
Bom, 1(F B). 
(3) 16 M 384; 3 M Ld 80. 


(4) 25 B 551; 3 Bom. L R 89. 
(D) 2MHA CR 196. 
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son in adoption independently of the father 
15 however founded upon the existence of 
Special circumstances such as those enume- 
rated in the texts. The conditions governing 
that right are that the child to be given 1s 
the son of her husband and that the latter 
1S Incapable of giving his assent. Prima 
facie these two conditions are impossible of 
fulfilment in the case of a bastard child. 

As I shall presently show, an illegitimate 
Son is not the son contemplated by the 
Rishis and the Codes, who can be a fit object 
of a gift within the capacity of the mother. 
It appears that there is no clear text dealing 
with the gift of a son of an adulterous inter- 
course born to a Hindu widow, for the Rishis 
did not consider such a contingeney. At 
least, we have not been referred to any 
textual authority suggesting that such a son 
could be given in adoption. Whilst it is 
Said for the plaintiff that the Hindu Law 
treats with disafavour and attaches stigma 
On an adulterous intercourse, it is contended 
to the contrary for the defendant, namely 
that there is no disabling stigma about 
adultery amongst Hindus, particularly among 
Shudras, to which class the parties belong, 
as illegitimate children have been allowed to 
mherit and claim maintenance among 
Shudras. Reliance was placed on the observa- 
tions of Cowell in his Treatise on Hindu Law 
(Part I, vide pp. 170-171) where he says as 
follows : l 

“There is no disabiling stimga about adultery 
amongst Hindus, and it follows that illegitimacy does 
not confer disgrace. Sonship confers so great advantages 
upon fathers, that the question of legitimacy is one 
which originally had noeffect, even in excluding from 
inheritance. The son whether of concealed birth, or 
born before marriage, belonged to the husband.” 

We were also referred to H argovind 
Kuari v.. Dharam Singh (6), Ram Kali v. 
Jamuna (7) and Mayana Bai v. Uttaram (5) 
for the view that an illegitimate son is not 
regarded by the Hind Law quasi filius nul- 
lius and that an illegitimate son could claim, 
among the regenerate classes, maintenance 
and among Shudras, a share in the inherit- 
ance out of the estate of his putative father ; 
see Inderun Valungypooly Taver v. Rama- 
swamy Pandia Talaver (8). But those 
cases are Clearly distinguishable on the facts, 
In the first Allahabad case the Court was 
considering the question of maintenance 
Claimed by a dasiputra and the obsarvations 
were made with regard to the social status 
of an illegitimate son of a ‘das? or a female 


(6)6 A 329: AWN 1894, 100. 

(7) 30 A 508: 5AL J629-A WN 1908, 229. 
@)I3MTA 141; 3 Beng. LR 1; (12 W R41; 2 
Suther 267; 2 Sar. 498 (P O). 
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slave living in continuous concubinage with - 
the father. In Ram Kali v. Jamuna (T) 
the Court was considering the question of 
the claim of an illegitimate son of a Shudra 
to inheritance out of the estate of his puta- 
tive father. These are particular instances 
where the Courts have allowed the custom 
among Shudras to prevail. But it cannot 
be said on that account that Hindu Law 
tolerated or even encouraged loose morals. 
On the other hand, it is noticeable that it 
set a high moral standard both for men and 
women. Adultery was regarded as up- 
apatak, (sin) on the part of both men 
and women. Manu says (c. VIII, vv. 371 
and 372) : 

“The king shall cause her (the wife who violates the 
duty to her lord) to be devoured by dogs in a place 
frequented by many.” | 

The punishment was death for the adul- 
terous wife and the adulterer : see Manu 
VIII, v. 359. Such was the severity of the 
law that it prescribed punishment for 
visiting a house of ill-repute. Mayne has 
quoted Mitakshara on Yajnavalkya, part I 
(Achar) 90, 222,in support of his statement 
that under the Hindu Law the marriage tie 
was extremely strict and the offspring of ad- 
ulterous intercourse (kunda or golaka) was 
excluded from social intercourse as well as 
from invitations to Shradhas or obsequial 
ceremonies: vide Mayne on Hindu Law and 
Usage, Edn. 10, p. 109. According to Apas- 
tamba Sutra : 

“I£ a man approaches a woman who had been married 
before, or was not legally married to him, or belongs to 
a different caste, they both commit a sin. Through 
their (sin) their son also becomes sinful. (See Buhler’s 


Sacred Laws of the Aryas, Part I, Prasna II, Patala 6, 
Khanda 13, p. 130, 4 and 5).” 


In summarising the view of the texts 
relating to secondary sons the following ob- 
servations occurin Mayne on Hindu Law 


and Usage (c. IV. pp. 123-123, para. 81): 
“Itis beyond doubt that, so far as spiritual benefit 
was concerned, there was none to the husband from‘ 
the issue of his wife’s adulterous connection. The 
assumption sometimes made by modern writers on 
Hindu Law that, as the first duty ofa man was to 
become the possessor of male offspring either the Veda 
or the Dharmasastras directed him somehow to procure 
a son, even though such a son was born to his adulterous. ` 
wife, is wholly baseless. On the contrary, far from 
declaring these sous, the Kshetraja, the Gudhaja, the 
Sahodhaja and the Kanina, to be necessary for a man’s 
spiritual benefit, they emphatically condemned, for 
that very reason, the acceptance of such secondary 
SONS...... The condemnation from such ancient times 
shows that it could not have been at any time a widely 
prevalent usage, but must have been ‘limited to a few 
tribes or families. The hopeless confusion and contra- 
diction which prevail amongst the writersas to the 
Tespectiye rank of thesesons and the shares to which 
they were entitled and on the question which of them 
were kinsmen and heirs and which of them were kins- 
men only, make it very probable that they were not 
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dealing with any living institution but were merely 
discussing for completeness the tradition of a bygone 
age, the exact scope and meaning of which were not 
within their own knowledge.” 

Golapchandra Sarkar’s view of the texts 
on subsidiary sonis thus summarised by 
him in his lectures (Hindu Law of Adop- 
tion, 2nd Edn., Tagore Law Lecture Series, 
p. 66) : 

“The conclusion to which any one carefully perus- 
ing the subject of sonship as dealt with in the Codes, 
must come, isthat the usage of secondary sons was not 
introduced by them. Ithad been an existing institution 
from before the time when the Codes were composed, 
and was disapproved by all of them. The doctrine of 

‘spiritual benefit conferred by sons was introduced by 
the Rishis with a view to raise the position of the real 
legitimate son and to suppress the institution of the 
secondary sons. The passagesin the Codes, extolling 
the possession of a son for spiritual purposes, do most if 
not allofthem, relate tothe real legitimate son; the 
secondary sons being declared worthless for those 
purposes. But although disapproving of the institution 
of the secondary sons the sages did not declare invalid 
any one ofthem, though more or less condemned and 
censured.”’ 


The view of Cowell has perhaps been ex- 
pressed with reference to the primitive state 
of Hindu society and to the tolerance of 
loose morals amongst the very lowest strata 
of society. He was apparently referring to 
the rules of heritage among secondary sons. 
But the secondarysons except Dattaka are 
now obsolete and strictly forbidden—see 
Dattaka Mimansa, I, 64, quoting Saunaka 
—Sutherland’s Edn., p. 16). Having regard 
tothe rigorous injunction against adultery, 
it is difficult to conceive thatthe Rishis had 
accepted the possibility of Kunda or Golaka, 
born of incestuous connection, procuring 
salvation and conferring spiritual benefit on 
the Receiver, particularly when according to 
Yajnavalkya even his presence ata shrad- 
599) was inauspicious (see Yajnavalkya, I, 
Zoe): 

Apart from the question of practical ex- 
pediency as to the disposal ofa bastard child 
ina manner most convenient to both the 
child and the parent, if will be interesting 
to ascertain whether an adulterous son 
would conform to the description of a son 
which the Rishis recommended for adop- 
tion. Itis suggested that the twelve classes 
of sons, which are enumerated in the ancient 
Smritis, might well include an illegitimate 
son.” According to Vishnu-Smriti (XV, 1-30 
—Asiatic Society’s Sanskrit Edition, pp. 43- 
44) the 12 sons which the ancients recogniz- 
ed were : 

“The real legitimate son, the son of the appointed 
wife, the son of the appointed daughter, the son of 
the twice-married woman, the son of an unmarried 
daughter, the secretly born son of an adulterous 


wife, the son received with a pregnant bride, and the 
son given, the son purchased, the son ¢elf-given, the 
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deserted son and the son begotten on any woman.” 

He then adds : 

“On these the first in order is the most worthy; he 
alone is entitled to the heritage, and he shall maintain 
the rest.” 

He apparently omits the kritrima or the 
son made and includes Yatrakvachanotpa- 
dita as one description of son and thus 
completes the number 12. Vasishta also 
enumerates the sons in the same order as 
Vishnu, substituting, however, the Sudra- 
putra or the son born of a Shudra wife or 
Yatrakvachanotpadita, but he divides tem 
in two groups of six each and declares that 
the first six are heirs and kinsmen and the 
second six are only kinsmen but not heirs, 
So Yajnavalkya, after describing the differ- 
ent sons, declares : 


“On failure of the legitimate son, the next in order 
is the giver of the pinda and the taker of the heritage.” 

(Yajnavalkya ff, 132 or 134) (Pindadah, 
i. e., performer of Sraddha, and Ansaharah, 
successor to the effects. See Mitakshara I, 
XI, 22). The above classification of sons 
under 12 heads by the commentators is as 
I have said not recognized in modern Hindu 
Law. In Nagindas Bhugwandas v. Bachoo 
Hurkissondas (9) their Lordships of the 
Privy Council were considering the relative 
position of an adopted son and a natural son 
in the same family, and they observed as 
follows (p. 67*) : 
degen: It is sufficient to say that, whatever may have 
been the position and rights between themselves of 
such 12 sons, in very remote time, all of these 
twelve sons, except the legitimately born and the 
adopted, are long since obsolete. A discussion as to 
their rights and interests, even if they could now be 
ascertained, would be beside the point and could throw 
no light on the construction of paras. 21 and 25 of 
s. 5 of the Dattaka Chandrika or upon the position and 
rights of an adoptedson. Hindu Law and customs have 
not stood still, and what we are now concerned with is 
the position at the present time of an adopted son in a 
Hindu family”. 

They held thatan adopted son occupied 
the same position in the family as a natural 
born son except in a few instances which 
were actually defined in the Dattaka Chand- 
drika and the Dattaka Mimansa and which 
related to marriage and to competition bet- 
ween anadopted son and a subsequently 
born legitimate son to the same father. 
What kind of son Manu (Sacred Books of the 
East, Vol. XXV) had in contemplation when 
he recommended the taking of a son in ad- 
option will be understood from the following 
passage (c. IX, vv. 137 and 1388) : 

“Through a son he conquers the worlds, through a 

(9) 43 E A56. 32 Ind. Cas. 408; AI R195 P C 
41: 40 B270; 14 ALJ 185; 3L W 259; 19ML T 
193; 18 Bom. L R172; (1916) 1 M W N 258; 23CL J 
395; 20 CW N702(P 0). _ 

“Page of 131. A,—[Fd.] 
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son’s son he obtains immortality, but through his son’s 
grandson he gains the world of the sun. Because a 
son delivers (trayate) his father from the hell called 
put, he was therefore called put-tra (a deliverer from 
Put) by the Self-existent (Svayambhuw) himself.” 


Manu evidently contemplated by the term 
(putra) a son begotten bya man and his 
wife duly married. That is obvious from 
the division of wives into patnis and non- 
patnis and the exalted principles of mor- 
ality which he preached in.order to elevate 
the position of women and the discourage- 
meftt of subsidiary sons. Ido not think it 
necessary to enter intoa discussion of the 
motive underlying the ancient usage prior 
to the Codes which permitted a father to 
claim illegitimate sons as his own. It is 
sufficient to show that the Rishis in the 
Codes condemned thé affiliation of subsidiary 
sons. ® 

Yajnavalkya describes an ‘aurasa son’ to 
be one begotten on a lawfully wedded patni: 
see Yajnavalkya II, 128. According to 
Manu : “an ‘aurasa son’ is a son procreated 
by a man himself on his wife wedded with 
religious rites” : see Manu IX, 166. Apas- 
tamba appears to require that the wife 
should belong to the same caste with the 
husband and be espoused with religious 
rites (Sastravihita) in order that a son 
begotten on her may be an aurasa son: see 
Apastamba, IJ, 5, 13, 1-1. Putra according 
to Manu therefore was a perfect scu. The 
necessity of a pure offspring to perform the 
spiritual duties of a son is..inculcated in 
the following passage in Atri-Smriti (J1- 
bananda Bhattacharaya’s Edition of Smritis, 
Vol. I, p. 45) : 

A damsel whois purchased by price is not ordainec 


to be a patni; sons born of her cannot present pinda 
(funeral cake) to their father.” 


Dattaka Chandrika does not even permit 
a son of irregular marriage even if aurasa 
to perform the obsequial ceremonies. It 
says that a son of a wife belonging to an 
inferior tribe is incapable of performing the 
religious rites conducive to the spiritual 
benefit of his father: see Dattaka Chand- 
rika, I, 14. He might be an aurasa son, but 
for spiritual purposes he has no value. He 
may serve the secular purposes, such as, the 
perpetuation of the line and the family name. 
Thatis an important consideration in the 
present case, for according to the Rishis al- 
though an aurasa son may occupy a fore- 
most rank in the classification of sons, he 
may not be fit toconfer spiritual benefit on 
his father if he is not the offspring of a wife 
duly married. If therefcre according to the 
texts even an aurasa son of impure origin 
is not quite fit to offer the pinda, any other 
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kind of son not begotten of lawful wed- 
lock will be much less competent to promote 
spiritual welfare. 


It was contended on behalf of the appellant 
that having regard to the special place a 
desi-putra has in Hindu Law, particularly 
among Shudras, for he could claim in- 
heritance in his father’s estate, the circum- 
stances of birth from illicit connection 
should not be regarded as a defect for con- 
ferring spiritual benefit on a Shudra father, 
as Shudras do not observe all the obsequial 
rituals commonly observed by the regenerate 
classes. It is also said that there is no 
express prohibition in the texts against the 


adoption of an illegitimate son among 
Shudras. That view does not seem to be 
correct. If the object of affiliation is princi- 


pally to confer spiritual benefit on the father 
it is difficult to discriminate between regene- 
rate classes and Shudras in the matter of 
selection of a sonin ddoption. I think the 
rules as regards Anuloma and Pratiloma sons 
apply equally to Shudras, for they are entitl- 
ed to practise the universal Dharmas of 
duties. We were referred to the text of Manu 
(Secred Book of the East, Vol. XXV, c. X, 
5, 41), to the following effect: “But all 
those born in. consequence of a violation 
(of the law) are, as regards their duties, equal 
to Sudras:” Shudranam tu sadharmana. Itis 
urged that as the Suhdras belong to the lowest 
varna and as persons born of adultery with 
regenerate classes are to be treated as equal 
to Shudras itis not proper to say that among 
Shudras there should be a prohibition against 
the adoption of an adulterous son. Vijna- 
nesvara in his commentary has explained 
the expression ‘‘as regards their duties are 
equal to Shudras” as merely implying that 
they are entitled to serve the twice born. 
Yajnavalkya says (c. LV, 90): 

“By men of the same caste (varna) in women of the 
same caste (varna) are born sajatiya (sons of equal 
birth or caste). In blameless marriages sons (are 
Legotten) continuing the line. ’ 

That precept applies equally to Shudvas. 
Manu (X 5 says): 4 

“In all castes (varna) those (children) only which are 
begotten in the direct order on wedded wives equal 
(in caste and married as) virgins, are to be considered 
as belonging to the same caste (as their fathers).”’ 


The word varna isa generic term. There 
may be numerous jatis in the same varna’. 
A son produced by a lawfully wedded 
wife of a lower varna by a lawfully wedded 
husband of a higher varna is asavarna and 
not regarded as ligitimate and is described 
as an Anulomason. The sons produced of 
women of different varnas and not wedded 
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to the begetter are Pratiloma sons. The 


word sajati means one having the same jati 


as his father and mother if they are married. 
Yajnavalkya explains the jatis of sons be- 
gotten of a Shudra woman by either a 
Brahman, Kshatriya or Vaisva. For instance 
a son begotten on a Shudra by a Brahmin 
father is termed Nisada or a Parasava, that on 
a Vaisya an Ambastha,and that on a Kshatriya 
a Murdhavasikta: see Yajnavalkya, I, 91, 92. 
I was unable to discover any text giving a 
particular jati to a son born to a Shudra 
woman from an unknown father. 
rity was cited in support of the view that an 
adulterous son could be taken in adoption 
by aShudra, nor,as J have said, were we 
referred to any text recognizing the capacity 
of a mother to give her adulterous son in 
adoption. It is necessary, in my opinion, 
that among Shudras a son in order to possess 
the capacity to be given and taken in adop- 
tion must be of the same class (sadrusham) as 
` that of the adoptor: see Manu IX, 168, quoted 
in Mitakshara,c. I: c. XI,s. 9. The Mayukha 
quotes the following passage from Saunaka 
in support of the view that the son to be 
adopted by Shudras must be from amongst 
those of the Shudra caste (Mandlik’s transla- 
tion, Parts I and II, p. 53): 

“Amongst Brahmans, the adoption of a son should be 
made from amongst the sapindas, or in their absence, an 
asapinda [one not a sapinda] may be adopted, other- 
wise one should not be adopted ; amongst kshatriyas 
one from their owa class, or one whose gotra is the same 
as that of the [adopter’s] preceptor may be adopted ; 
amongst vaisyas, from amongst those of the vaisya 
class ; amongst sudras, from amongst the sudra class ; 


amongst all classes, from amongst their respective 
classes only, not from others.” 


Dhe Mitakshara on Yajnavalkya (C. II, on 
Achar, I, V. 90) states that sons born of 
women of the same caste that are marri- 
éd to the man beget sons who belong to 
the same caste and that persons like the 
kunda and golaka, the maiden’s son, the 
sahodhaja and the like are nct of the same 
varna., All these differ from savarnas and 
are only entitled to perform the duties com- 
mon to all, such as ahimsa (non-injury to 
life). Steele in his book on the Law and 
Custom of Hindu Caste (p. 180) says that 
children of the woman living in adultery 
have no caste. There are similar observations 
in Mayana Bai v. Uttaram (5). It follows 
from what is stated above that persons born 
in lawful wedlock belong to the caste of 
their parents, whilst the apadhvmsajas, that 
is born of adultery, belong to no caste, and 
are ‘analogous to Shudras as to their duties.’ 
As I have said, it does‘not follow from the 
text referred to that they belong to the 
‘Shudra varna? The commengator merely 
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describes what duties such sons should per- 
form and he ascribes to them the lowest 
duties which befall to men. Yajnavalkya 
(C. II, 128-182) after enumerating the twelve 
kinds of sons, (see Mandlik’s Hindu Law, 
pp 218-219) expressly says that all the twelve- 
sons must be sajatzya, then only will they 
succeed to the estate of the father. The 
sages never contemplated that an adulterous 
son would be called upon to perform a reli- 
gious ceremony. The Nirnayasindhu makes- 
it clear (see p. 381 of Naure’s Translation.. 
Edition 2) that only an aurasæ son can offer 
sraddha or pinda. Itdoes not say that any 
son outside the description of sons, such as 
a son born of adulterons intercourse to a 
widow, could be taken to perform the 
spiritual duty to his adoptive parent. The 
fact that the Shudras do not observe the- 
ceremonial of datta homa and that certain 
restrictions imposed by the texts on the 
regenerate classes as to the choice of the boy 
do not apply to them, would not in my 
opinion legalize the adoption of an illegiti- 
mate offspring by a Shudra. 

It is important to bear in mind that a son 
entitled to perform sraddha in the adoptive 
family must be capable of performing sraddha. 
to his own father. This a son born in adul- 
tery cannot do, for he has no known father. 
The rituals too do not permit a son to offer 
sraddha to his mother independently of the 
father. If therefore he is incapable of finding 
his natural father so as to perform his 
sraddha, in my opinion, it is difficult to see 
how he could minister to the spiritual require- 
ments of adoptive family. It appears from 
the following passage in Dattaka Mimansa 
(Stokes’ Translation, s. 6 pl. 36, p. 809) that 
the adopted son must associate his genitive 


tather when performing the funeral cere- 


mony known as sapindi-karana: 

“This is general’ : that is, this ceremony of ‘sapind- 
karana’, where the adopted son, and his sonalso are 
sons of two fathers must be equally performed (by 
their descendants] with both sets of forefathers: sec 
also Dattaka Chandrika—Stokes Idn. 3, pl. 19-21, 
pp. 650-651.” oe 

If therefore he has no genitive father- 
to whom he can offer pinda, he will not 
be able to perform the ‘sapindi-karana’ 
of the adoptive father. In that view of the 
matter 1t seems to me difficult to support the 
defendant. Consequently I think the Courts. 
below were right in holding that the defen- 
dant’s adoption is not legal and valid. I 
would therefore dismiss this appeal with 
costs. 


' Beaumont, C. J.—I have had the oppor- 
tunity of reading the judgment which mv 
learned brother has just delivered,and lagive 
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-with the conclusions at which he has arrived. 
I do so with some reluctance, because I cannot 
“help feeling that if the mother of an illegiti- 
mate child desires to part with it in favour of 
“some one anxious to take it, the arrange- 
-ment is not one which the law should dis- 
-courage. Moreover, a law which penalizes a 
man during the whole of his life on account of 
‘the accident of his birth seems to me essen- 
‘tially unjust. However, adoption under 
Hindu Law cannot be regarded solely from 
‘the gtand pomt of social expendiency, or 
abstract justice. The system is based, as the 
Privy Council has recently held, on the reli- 
gious sentiments of the people and the belief 
‘that the soul of the deceased man will derive 
benefit from the performance of religious 
-ceremonies by his surviving son, natural or 
-adopted. The texts referred to by my learn- 
.ed brother seems to’show tha?an illegitimate 
“son, ab any rate one who is not a dasi-putra 
would not be regarded as qualified to per- 
form the requisite religious ceremonies for 
his adoptive father, and, if that is so the 
‘basis on which a valid adoption must rest 1s 
absent. J agree therefore that the appeal 
must be dismissed with. costs. 
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CALCUTTA HIGH .COURT 
Appeal from Original Order No. 26 
of 1940 Oe 
November 29, 1940 
DERBYSHIRE, C. J. AND PANCKRIDGE, J. 
Smt. PURSOTTOME DEVI BAGLA— 
APPELLANT 
| versus | 
DWARKA PRASAD BAJAJ AND OTHERS— 
RESPONDENTS i 
Securities Act (X of 1920), ss. 13 (1), Expl. 9, 12 
"Final decision’, construction of—Time for appeal 
not expiring—There is no final deciston— Promissory 
“mote in favour of B, his executors or administrators 
orhis or their order — B dying — Note endorsed by 
Registrar of High Court in favour of B’s daughter, 
under his own signature — Endorsement, if valrd— 
- Ss. 19 and 13 to be read together - Effect of s.13— 
Pro-note—Promisee’s daughter declared entitled to 
note during her life—Limitation for appeal not exptr- 
ing— Bank held justified in refusing renewal in 
.daughter’s name. n i 
Per McNair, J.—It is immaterial whether an appeal 
is to be taken or is not to be taken for the construction 
of ‘final decision” under s. 13. The only question 
which is relevant is whether the time has or has not 
-expired. IJfithas not expired there is no final decision 
within the meaning of the section. [p. 50, col. 1.] 
Per Bench.—Where the promissory note is made in 
favour of his executors or administrators, or his or their 
-order and the original promisee under the promissory 
note is dead an endorsement on the pro-note in favour of 


5’s daughter by the Registrarof the High Court under 
his signature is invalid under s. 5, a8 the signature of 
the Registrar cannot be said to be that of the holder or 
even made on behalf of the holder or anyone mentioned 
in the pro-note or entitled thereto. [p. 52, col. 1.] 

Per Bench.—Sections 12 and 13, Securities Act must 
be read together. The mere fact that there has been a 
tlispute to which s. 13 applies does not deprive s. 12 of 
its @peration and does not relieve the applicant from the 
obligation to deliver the promissory note and pay the 
prescribed fee. The effect of s. 13 is to relieve the 
prescribed authority of deciding on the merits of the 
dispute enter partes in a case to which the section ap- 
plies. But the prescribed authority is still entitled to 
call upon the applicant to satisfy it of the justice of his 
claim from other points of view. [p. 53, col. 2.] 

Where the daughter of the original promisee of a 
pro-note is declared entitled thereto during her life and 
the period of limitation for an appeal from that decision 
has not expired.. The Bank would be justified in refusing 
to renew it in favour of the daughter inasmuch as the 
decigion cannot be said to be a “final decision” that 
the daughter is “‘entitled to” the note. [p. 53, col. 1; p. 
d+, col. 1.] 


A, against the order of Mr. Justice McNair, 
dated March 18, 1940. 


Messrs. Sankar Banerji and S. K. Sen ' 
Gupta, for the Appellant. 

Messrs. N. C. Chatterji and G. K. Mitter, 
for the Respondents. 


McNair, J.—The plaintiff in Suit No. 2154 
of 1938 has given notice to the Manager, 
Reserve Bank of India, to show cause why 
he should not carry out the orders of this 
Court and renew a Govt. promissory note in 
the name of the plaintiff and :pay to her the 
accrued interest. ‘The Reserve Bank of India 
is admittedly not a party to this suit, and the 
learned Advocate-General has- suggested to 
the Court that the Réserve Bank of. India 
cannot be brought before the Court on an 
application of this nature. He has referred 
to the third party procedure, known to the 
Courts in England, and has argued that 
no such procedure is available in this Court. 
It appears, however, that the Reserve Bank 
of India have in the course of correspondence 
with the plaintiff's attorney set out their views 
with regard to the controversy, and, after 
stating that in their opinion the full facts 
have not been placed before the learned 
Judges who had made previous orders, they 
have asked in the event of the plaintiff 
applying for any directions of the Court, 
that they might be given notice of such appli- 
cation and that the application should not 
be made ex parte. In the circumstances 
the bank cannot object to this application 
being made in their presence. 

The question at issue is the renewal of a 
Govt. promissory note. That note belonged to 
a lady named Johor Bibi, who is dead: The 
plaintiff filed a suit in December 1938 against 
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some of the members of Johor Bibi’s family 
for the recovery of property, which she claim- 
ed to be her mother’s stridhan. The suit was 
settled and a consent decree was passed in 
terms of the settlement. Under the terms 
of settlement two of the defendants were 
to hand over to the plaintiff a Govt. pro- 
missory note of the face value of Rs. 2,30,000 
in full settlement of all claims of the estate 
of Johor Bibiagainst the said defendants, 
and the plaintiff agreed that she would 
have no further claim against them. The 
plaintiff then deposited the Govt promis- 
sory note with the Reserve Bank of India 
for the purpose of having it renewed. In the 
meantime two persons claiming to be 
reversioners, namely, the sons of a deceased 
daughter of Johor Bibi, wrote to the bank re- 
questing them not to renew the Govt. promis- 
sory note on the ground that the previous 
suit by the present plaintiff was collusive and 
ignored their rights, which they intended 
shortly to establish by means ofa suit. They 
filed the suit in June 1939, and obtained an 
interim injunction ex parte restraining the 
petitioner from dealing with the Govt. pro- 
missory note pending the hearing of the 
application. The application was heard on 
the following day and the Court confirmed 
the injunction restraining the applicant from 
dealing with or disposing of the Govt. pro- 
missory note for Rs. 2,380,000 which she had 
obtained from the estate of Johor Bibi, 
but provided that the injunction would not 
prevent her from having the Govt. pro- 
missory note renewed and transferred into 
her name, nor from withdrawing any inter- 
est or arrears of interest which had accrued 
due thereon. 

The petitioner then applied once more 
to the Reserve Bank for the note to be 
renewed in her name so as to enable her 
to draw the interest. The bank, however, 
wrote to her that they were advised that 
the decree, under which she claimed title, 
was declaratory and did not afford protec- 
tion to the bank against claims by a third 
party. On August 30, 1939, an application 
was made to this Court foran order that 
the Reserve Bank do forthwith revnew the 
said Govt. promissory note, that the Regis- 
trar of this Court do endorse the Govt. pro- 
missory note in favour of the petitioner, 
and that the Reserve Bank do pay all in- 
terest due on the said Govt. promissory note 
to the petitioner. The bank were not parties 
to the application and it is alleged that their 
point of view was never placed before the 
Court. The only order made on that ap- 
plication was that the Registrar should 
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endorse the Govt. promissory note in favour 
of the petitioner, the order being subject to 
the previous injunction of the Court. The 
Registrar, as directed, endorsed the pro- 
missory note, and once more an application 
was made to the bank. On January 25, 
1940, this Court decided the reversioner’s 
sult. It was held that the interest acquired 
by the present petitioner was that of a 
limited owner. She was heiress to her 
mother’s stridhan but she acquired no ab- 
solute right to the property in suit. “The 
Court also issued an injunction restraining 
her from alienating the Govt. promissory 
note. 

On behalf of the bank the learned Advo- 
cate-General has argued that at no time 
has the Court ordered the bank to renew the 
Govt. promissony note, and this contention 
appears tome to be correct. This Court 
om August 30, 1939, only ordered the Re. 
gistrar to endorse the Govt. promissory note 
in favour of the petitioner. The relief 
which had been asked for directing the 
Reserve Bank to renew the Govt. promissory 
note was specifically omitted from the order. 
Similarly the relief :that the Reserve Bank 
Should be directed to pay the interest to the 
petitioner was refused. Again the pre- 
vious order granting a temporary injunc- 
tion made noorder on the bank. It merely 
directed that an injunction should issue 
restraining the, rapplicantis from dealing with 
the note and’ stated that this injunction 
would not prévent the petitioner from hav- 
ing the Govt. promissory note renewed and 
transferred in her name, nor from with- 
drawing any interest or arrears of interest. 
There was thus no order upon the bank. 
But the petitioner was empowered to get a 
renewal from the bank; and it should have 
been clear to the petitioner that she could 
only get the renewal provided the proper 
procedure was followed, and the statutory 
provisions complied with. 


It is further argued that the bank is in 
the position of a debtor, and that the bank 
cannot be safeguarded unless the petitioner 
obtains a succession certificate before with- 
drawing interest. In this connection refer. 
ence has been made to s. 281, Succession 
Act, which provides complete immunity to 
the grantee of a succession certificate, Re. 
ference has also been made tothe Securities 
Act, and certain departmental directions in 
the Govt. Securities Manual. The relevant 
sections of the Act are ss. 12 and 13. Sec- 
tion 12 provides : 

“Subject to the provisions of s. 13, a person claiming 
to be entitled to a Govt. promissory note, may, on 
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applying to the prescribed authority, and on satisfying 
it of the justice of his claim and delivering the 
promissory note receipted in the prescribed manner 


and paying the prescribed-fee, if any, obtain from 
such authority a renewed promissory note payable to 
im.” 


Section 13 provides : 

‘Where there isa dispute as to the title to a Govt. 
promissory note in respect of which an application for 
renewal has been made, the prescribed authority may, 
where any party to the dispute has obtained a final 
decision from a Court of competent jurisdicticn declar- 
ing him to be entitled to such note, issue a renewed 
note in favour of such party.” 

Tf is argued on behalf of the petitioner 
that there has been a dispute as to title and 
that there has been a final decision on that 
dispute. Iamnot satisfied that there has 
been a final decision within the explanation 
of s. 13, which provides that for the purposes 
of that section a final decision means a deci- 
sion which is not appealablke or a decision 
which is appealable but against which no 
appeal has been filed within the period of 
limitation allowed by law. The decision in 
the reversioner’s suit was on January 20, 
1940, so that the time within which an 
appeal may be taken has not yet expired. 
It is immaterial whether an appeal is to be 
taken or is not to be taken for the construc- 
tion of “final decision’? under s. 13. The 
only question which is relevant is whether 
the time has or has not expired. If it has 
not expired there is no final decision within 
the meaning of the section. The main ques- 
tion to be decided in this application is 
whether the Reserve Bank are justified in 
insisting that the applicant obtain a succes- 
sion certificate before renewing the note. 
Reference has been made to para. 54 of the 
Govt. Securities Manual, where it is stated 
that 


“if a noteis endorsed by some person other than 
the last endorsee, ths endorsement is valid only if 
the signature is that of a person who has a legal right 
to dispose of the note on behalf of the last endorsee 
or of the latter’s estate, and that documents must 
be produced to prove that such person has that 
right.” 

The paragraph then goes on to state that 
when the claim isto deal with a note in the 
capacity ofan heir a succession certificate 
is necessary. And on p. 66 of the third 
Edition of the Manual there occur the fol- 
lowing words : 

“There are two cases in which Govt. promis- 
sory notes may be disposed of otherwise than 
by the last endorsee or by his personal representative, 
viz., promissory notes sometimes form the subject of a 
civil suit, and a decree is passed by a Court in British 
India transferring their ownership from one person to 
another. In such a case, an endorsement signed by 
the presiding officer of the Court should be recognized. 
It is necessary, however, that the judgment-debtor 
should be either the last endorsee of the Govt. pro- 
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missory notes if he is living, or his legal representative, 
if he is dead.” 


It has been suggested in argument that 


by the decrees of this Court there has been ` 


a transfer of ownership. That argument I 
cannot accept. The Govt. promissory note 
stijl remains in the name of the deceased, 
and the directions in para. 54 clearly con- 
template that the present petitioner, who is 
applying as heir of the deceased, should 
apply with a succession certificate. It is 
true that the Registrar has endorsed the 
Govt. promissory note in favour of the 
petitioner, but it seems to me doubtful whe- 
ther the Registrar can endorse as the re- 
presentative of a deceased person, and in any 
event this endorsement does not purport to be 
as representative of the deceased .It has been 
argued that there has been in effect an order 
on the Bank to renew the Govt. promissory 
note. I am satisfied that there has not 
been any such order, and in fact, as I have 
already pointed out, the Court has refrained, 
apparently deliberately, from making that 
order when it was asked for in the petition 
with which it dealt on August 18, last. The 
learned Advocate-General has referred me 
to the case in Secretary of State v. Bank 
of India Ltd. (1), and to the judgment of 
the learned Chief Justice of Bombay in that 
ae The learned Chief Justice points out 
that : 

“The Indian Securities Actformsa complete code as 
to the circumstances in which Govt. securities can be 
renewed. Apart from the Act, there is plainly no right 
of renewal, and the scheme of the Act seems to me to 
be this. When a request for renewal is made under 
s. 12, the prescribed officer can consider whether the 
claim of the person making the request to the note is a 
valid claim. Ifhe comes tothe conclusion that it is, 
he can renew the note, if he comes to the conclusion 
that it is not, he can either refuse renewal, or under 


s. 21 (1) can renew the note on obtaining an indemnity 
in the prescribed form from the claimant.” 


In the present case there is no question of 
indemnity, and in the previous judgments 
in this suit it has been pointed out that 
the petitioner isin indigent circumstances, 
and so no indemnity by her personally would 
have been of any value. Again with regard 


to s. 12 the learned Chief Justice says : 
“Under s. 12a person claiming to be entitled toa 
Govt. promissory note is only entitled to renewal, 
amongst other things, on satisfying the prescribed 
officer of the justice of his claim, which means—I take 
it—satisfying the prescribed officer that heis in fact 
entitled to the Govt. promissory note. The prescribed 
officer, therefore, is entitled torequire evidence which 
satisfies him—not merely evidence which might prove 
toa Court of law that the title tothe note was valid 
but which satisfies the officer—and it is, I think, true 
to say that the officer cannot be regarded as exercising 
a mevely ministerial duty. Assuming that he acts 


(1) A I R 1937 Bom. 145; 168 Ind. Cas. 652; 38 Bom. 
L R 1205; 9 R B 389. 
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honestly and brings his judgment to bear on the case 
and does not act merely capriciously, I take it that if 
he says that he is not satisfied of the justice of theclaim, 
no Court could compel him to issue a renewed note.” 

It appears to me perfectly clear that the 
Mangager of the Reserve Bank in this case 
had a definite doubt as to whether he was 
justified in renewing the promissory n&te 
without such security as could be obtained 
by the issue of a succession certificate. He 
might have been satisfied on the decisions 
of this Court that the petitioner had estab- 
lished her right. But in view of the judg- 
ments which have been given in this matter; 
in view of the facts from which it appears 
that the petitioner is in indigent circum- 
stances; seeing that there was originally a 
suit which has been described as collusive, 
and that even if the petitioner is entitled to 
the corpus the Court has restrained her from 
dealing with it, there appears to be ample 
justification for the Manager of the Reserve 
Bank to say that he would not renew the 
Govt. promissory note except on the produc- 
tion of a succession certificate. The appli- 
cation is dismissed with costs. Certified for 
Counsel. 


[On appeal, the Appellate Court delivered 
the following judgment.] 

Derbyshire, C. J.—This is an appeal 
from an order of McNair, J. made on March, 
18, 1940, dismissing an application made 
by the plaintiff in the suit. The application 
made to McNair, J. was for an order that 
the Manager of the Reserve Bank of India, 


Calcutta, should show cause 

“why he should not carry out the order of this Court and 
renew the 3 per cent. Govt. promissory note of the face 
value of Rs. 2,380,000 bearing No. 109681] of 1896-97, 
in the name of the plaintiffand pay the interest accrued 
thereon.” 


There was a further prayer with regard 
to costs. The facts leading up to this appli- 
cation are set out by McNair, J., in his judg- 
ment. 

The Govt. promissory note in question 
belonged to a lady named Johor Bibi 
who is dead. The plaintiff filed a suit 
in December 1938 against some of the mem- 
bers of Johor Bibi's family for the recovery 
of property which she claimed to be her 
mother’s stridhan. The suit was settled and 
a consent decree was passed in terms of the 
settlement. Under the terms of settlement 
two ofthe defendants were tohand over to 
the plaintiff this Govt. promissory note of 
the face value of Rs. 2,30,000 in full settle- 
ment ofall claims of the estate of Johor 
"Bibi against the defendants. The plaintiff 
agreed that she would have no further claims 
against those two defendants. The plaintiff 
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deposited the Govt. promissory note with 
the Reserve Bank of India for the purpose 
of having it renewed. In the mean-time 
two persons claiming to be the reversioners, 
namely the sons of the deceased daughter 
of Johor Bibi, wrote to the Bank requesting 
them not to renew the Govt. promissory note 
on the ground that the suit by the present 
plaintiff was collusive and ignored their 
rights, which they intended shortly to estab- 
lish by means of a suit. They filed their suit 
in June 1939, and obtained an interme in- 
junction ex parte restraining the petitioner 
(the plaintiff in the first suit No. 2154 of 
1938) from dealing with the Govt. promissory 
note pending the hearing of the application. 
The application was heard on the follow- 
ing day and the Court confirmed the injunc- 
tion restraining the plaintiff from dealing 
with or disposirfg of the Govt. promissory 
note for Rs. 2,380,000 which she had obtained 
from the estate of Johor Bibi, but provided 
that the injunction would not prevent her 
from having the Govt. promissory note re- 
newed and transferred into her name, nor 
from withdrawing any interest or arrears 
of interest which had accrued due thereon. 
The plaintiff applied once more to the 
Reserve Bank for the note to be renewed 
in her name so as to enable her to draw 
the interest. The Bank however, wrote to 
her that they were advised that the decree 
under which she claimed title was declara- 
tory and did not afford protection to the bank 
against claims by third parties.On August 30, 
1939, an application was made to this Court 
for an order that the Reserve Bank should 
forthwith renew the said Govt. promissory 
note, that the Registrar of this. Court should 
endorse the Govt. promissory note in favour 
of the petitioner and that the Reserve Bank 
should pay all interest due on the said Govt. 
promissory note to the petitioner. The bank 
were not parties to the application andit ig 
alleged that their point of view was never 
placed before the Court. The only order 
made on that application was that the 
Registrar should endorse the Govt. promis- 
sory note in favour of the petitioner, the 
order being subject to the previous injunc- 
tion of the Court. The Registrar as direct- 
ed, endorsed the promissory note and once 
more an application was made tothe bank. 


On January 25, 1940, Sen, J. decided the 


reversioner’s suit and held that the interest 
acquired by the present petitioner was that 
ofa limited owner; that she was heiress to 
her mother’s stridhan, but she acquired no 
absolute right to the stridhan property in 
suit. The Court then issued an injunction 


52 


restraining ‘her from alienating the Govt. 
promissory note. 

This is an application, as I have stated, 
for an order that the Manager of the Reserve 
Bank of India should show cause why he 
should not carry out the order of this Court 
and renew the 3per cent. Govt. promissory 
note of the face value of Rs. ?,30,000 bearing 
No. 109681 of 1896-97 in the name of plain- 
tiff. Itis not clear under what provision of 
the law that order was asked for. But assum- 
ing® that it was properly made one is struck 
by the fact that the Court never made an 
order to the effect alleged at all. That 
part of the application must obviously fail. 
The Court had in fact, when an application 
was made on August 30, refused to make 
an order that the Reserve Bank should re- 
new the promissory note. slt had also re- 
fused to make an order which was asked 
for, that the Reserve Bank should pay all 
interest on the Govt. promissory note to the 
petitioner. There is, however, this endorse- 
ment on the promissory note: 

“Pay to Smt. Pursottome Devi Bagla or order. 
A. L. Collet, 
Registrar, High Court, O. S. 
(Pursuant and subject to the order dated August 30, 
1939 in suit No. 2154 of 1938).”’ 


The Court made an order upon the Regis- 
trar to make that endorsement, and the 
Registrar did it. Iam not clear why that 
order was made: the Court at the same time 
“refused to make an order in favour of the 
applicant upon the bank to renew the pro- 
missery note and to pay her the interest on 
it. Itis usual,as far as my knowledge of 
the practice goes, only to direct the Registrar 
to write his name on a document in place of 
another person where that person has refus- 
ed to carry out an order of the Court to put 
his name onthe document or if unable for 
some reason to do so. The endorsement does 
not say on behalf of whom it was made. The 
promissory note was made in favour of Johor 
Bibi, her executors or administrators or her 
or their order. The original promisee under 
the promissory note is Johor Bibi; she is dead 
and the Registrar cannot purport to act on 
her behalf. There is no will as far as we 
know ; no letters of administration have been 
taken out; no endorsements have been made 
either by Johor Bibi or anyone else on her 
behalf. Hence the Registrar cannot be act- 
ing on behalf of any of the parties mentioned 
in the promissory note—either Johor Bibi, 
her executors, administrators or indorsees. 


Section 5, Securities Act of 1920, provides : 
“Notwithstanding anything ins. 15, Negotiable In- 
struments Act, 1881, no endorsement of a Govt., pro- 
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missory note shall be valid unless made by the signa- 
See o the holder inscribed on the back of the security 
itself.” : i 

It is clear that the signature of the Regis- 
trar is not that of the holder and it is not 
even made on behalf of the holder or anyone 
else mentioned in the promissory note or en-: 
titled to the promissory note. Itseems to me 
that the order ought never to have been made 
and the endorsement is invalid under s. 9, 
Securities Act. There was a certain amount 
of agrument both before McNair, J., and be- 
fore this Court upon the correctness of the 
attitude taken up by the bank. As indeed, 
inmy opinion, there was no foundation for 
this particular application, it would be en- 
ough to say that the application should be 
dismissed as indeed it was dismissed. It may 
be that what the learned Judge said and 
what I propose to say is not necessary for the 
purposes of the decision in this case, but as 
it may be a matter of some public importance 
and as so much time and argument have been 
spent on it, I do not think we can leave the 


‘ matter where, as I have indicated, it might 


be leit. 


The argument of the applicant is that the 
Reserve Bank ought to have renewed this 
Govt. promissory note upon the application 
of the plaintiff because she had shown that 
she was at any rate entitled to it for life. It 
is true that in a certain suit in which the 
decree declared that she was entitled toit for 
life she is appealing (I understand that she 
has since appealed) on the ground that she 
is entitled tothe full interest in the note. 
But at the time when McNair, J.’s decision 
was given the plaintiff was in the position of 
a qualified owner of the note entitled to it 
for life, and it was open to her to appeal, as 
she has done since and contend that she was 
entitled to the whole of it. It has been con- 
tended on her behalf in the present appeal 
that under ss. 12 and 13, Securities Act, she 
was entitled to a renewal of it. Now, the 
original promissory note was made in 1896 
and by it the Governor-General in Council 
had promised to repay a loan of Rs. 2,30,000. 
to Johor Bibi, her executors or administra- 
tors or her or their order. He made a similar 
promise with regard to the interest payable 
half yearly on that sum at 3 per cent. That 
was the original contract between the parties. 
The Reserve Bank is now by statute made the: 
prescribed authority for carryihg out the: 
obligations of the Governor-General in Coun- 
cil in these matters. According to the strict, 
terms of the contract, only those promisees 
designated in the promissory note have rights. 
under it. Bet it may happen that a promis- 
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Sory note like this may come. into the posses- 
Sion of a person who was not a party to it 
originally and that person may become entitl- 
ed to the rights under it. Under these cir- 
cumstances the natural thing isto have the 
contract, that is the promissory note, re- 
newed in favour of the person who is so en- 
titled. It is with a view to facilitating the 
substitution of such person in the promissory 
note in place of those mentioned in it that 
ss. 12 and 13, Securities Act, are provided. 


Section 12, reads : 

“Subject tothe provisions ofs. 13, a person claiming 
to be entitled to a Govt. promissory note, may, on 
applying to the precribed authority, and on satisfying if 
of the justice of his claim and delivering the promissory 
note receipted in the prescribed manner, and paying 
the prescribed fee, if any, obtain from such authority 
a renewed promissory note payable to him.” se 

(Then follows a proviso relating to Mitak- 
shara families with which we are not con- 
cerned). 

Section 13 (1) reads : 

“Where there is adispute as to the title to a Govt. 
promissory note inrespect of which an application for 
renewal has been made, the prescribed authority may, 

<a) where any party to the dispute has obtained a final 
decision from a Court of competent jurisdiction declaring 
him to be entitled to such note, issue a renewed note in 
favour of such party or (b) refuse to;renew the note until 
such a decision has been obtained or (c) after such en- 
quiry as is hereinafter provided and consideration of the 
result thereof, declare by order in writing which of the 
parties is in its opinion entitled to such note and may, 
after the expiration of three months from the date of such 
declaration, issue a renewed note in favour of such party 
in accordance with the provisions of s. 12, unless with- 
in that period it has received notice that proceedings 
have been instituted by any person in a Court of com- 
petent jurisdiction for the purpose of establishing a title 
to such note. 

Explanation.— For the purposes of this sub-section 
the expression ‘final decision’ means a decision which 
is not appealable or a decision which is appealable but 
against which no appeal has been filed within the period 
of limitation allowed by law,” 


Although, as I have said, the application 
in my opinion fails, I wish to consider the 
position which has been put forward on the 
supposition that the application is properly 
founded. The circumstances which obtain here 
are that there has been and still isa dispute 
with regard to the full ownership of that note. 


~ That dispute was going on within the mean- 


‘ing of this section and had not been finally 
decided (it was going to appeal) at the time 
this application was before McNair, J. Under 
those circumstances it appears to me that if 
either of these two sections are applicable, s. 
13 (1) (b) deals with these particular circum- 
stances. Here a Court of first instance had 
declared that the applicant was entitled to 
the note for her life only which is not the 
same as ‘entitled to” the note ; the applicant 
was appealing claiming the aksolute owner- 
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ship of the note; there might have been 
(although it does not appear that there was) 
a cross-objection by the respondents in the 
appeal that she was not entitled even to that 
ownership and there might have been an ap- 
pellate decision that she was not even entitl- 
ed to life ownership of the note. Whatever 
might have happened it is clear that there 
was no “final decision” that the appellant 
was “entitled to” the note. Therefore the 
Reserve Bank of India was entitled to refuse 
to renew the note in the appellant’s favour 
when application for renewal was made*and 
considered. For these reasons I] agree with 
McNair, J.’s decision This appeal must in 
my opinion be dismissed with ¢gosts. Certified 
for two Counsel. 

Panckridge, J.—I agree. In my opinion 
the summons and the petition on which it is 
founded seriougly misrepresent the events 
which preceded the application. As my Lord 
has pointed out the plaintiff had specifically 
asked for an order from Ameer Ali, J., that 
the Bank should renew the promissory note 
and should pay all interest due on the pro- 
missory note to her. Ameer Ali J. had de- 
clined to make an order in those terms, and 
merely confined himself to a direction on the 
Registrar to endorse the note. Plainly there 
was no order upon the Manager ofthe Re- 
serve Bank, and I do not believe that this 
fact was not appreciated by those advising 
the plaintiff. For Attorneys of the Court to 
attempt to misrepresent the substance of 
orders already made is most reprehensible, 
even when the attempt is as childishly inept 
as the present one. 

With regard to ss. 12 and 13, Securities 
Act, in my opinion they must be read toge- 
ther. Ido not think that the mere fact that 
there has been a dispute to which s. 13, ap 
plies deprives s. 12, of its operation. It wouid 
be absurd to suppose that the existence of a 
dispute relieves the applicant from the obli- 
gation to deliver the promissory note anil pay 
the prescribed fee. The effect ofs. 13, I con- 
sider to be this: it relieves the precribed 
authority (in this casethe bank) of decil- 
ing on the merits of the dispute inter 
partes in a case to which the section 
applies. But the prescribed authority is still 
entitled to call upon the applicant to satisfy 
it of the justice of his claim from other 
points of view. In a case where the applicant 
claims renewal as representing the estate of 
a deceased person, itis only reasonable for 
the prescribed authority to call upon him to 
satisfy it that he holds the character he 
claims by production of evidence of his re- 
presentative capacity. 
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It is significant that s. 19 of the Act seems 
to assume that ordinarily the prescribed 


authority will call for probate or let- 
ters of administration or a succession 
certificate as a matter of course, be- 


cause that section purports to give it, sub- 
ject to certain safeguards, a discretion to pay 
the amount due on the security if the secu- 
rity is below Rs. 5,000in value, without in- 
sisting on the production of these documents. 
I have no doubt that the Manager of the 
Reserve Bank was entitled to call upon the 
plaintiff to furnish him with satisfactory evi- 
dence of her representative capacity ; and 
both on the ground that the summons is de- 
fective in thatit seeks to enforce the perfor- 
mance of an alleged order where there is no 
order, and on the merits, the appeal must 
fail and be dismissed with cogts. 


S. Appeal dismissed. 


RANGOON HIGH COURT 
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MosELY, J. 
U TIN MAUNG AND ANOTHER— APPLICANTS 
versus 


Tue KING—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 247, 
259, 198— Scope of s. £47—Summons case — Magistrate, 
if has discretion to adjourn hearing or proceed with it 
—Death of complainant—Criminal proceeding, whe- 
ther abates—Discretion under s. 259 to discharge accus- 
ed or continue trial—Complainant Police Officer alleg- 
ing defamation against himself and Police in general 
— Complainant dying—S. 259 held applied and dis- 
cretion in proceeding with case properly exercised— 
S. 198 held limited only Court’s power to initial 
cognizance—Succession Act (XXXIX of 1925), s. 306 
—Applicability to criminal prosecution. 

Section 247 evidently lays down the general principle 
that a person charged witha summons case offence is 
entitled to an acquittal ifthe complainant is absent 
without sufficient cause. But the body of the section 
and the proviso clearly indicate that even in a summons 
case the Magistrate has a discretion in proper cases to 
adjourn the hearing or proceed with the case. 72 Ind. 
Cas. 885 (2), referred to. [p. 55, col. 1.) 

The death of the complainant does not abate the 
criminal proceeding. Where the offence is compoun- 
dable or non-cognizable, the Magistrate has a discretion 
under s. 259 either to discharge the accused or to 
continue with the trial on the death of the complainant. 
134 Ind. Cas. 990 (9), and 26 Ind. Cas. 174 (10), Reg 
v. Labourchere (14), relied on. [ibid.] 

[Case-law discussed.] 

A complainant in a case under s. 500, I. P.C., who 
was a Police Officer, alleged defamation against him- 
self and the Police force in general. On his death 
subsequently: \ 

Held, that s. 259 applied and the only way in which 
the Magistrate could exercise his discretion under that 
section was to continue with the trial and not to dis- 
charge the accused, 
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Held, further that s. 198 only limited the power of 
the Court to initial cognizance of the offence: once 
the Court had seisin of the case there was nothing to 
prevent the Court proceeding with it. [p. 57, col. 1.] 

Section 306 Succession Act has no application to a 
criminal prosecution. 59 Ind. Cas. 918 (4), and 65 Ind. 
Cas. £49 (5), relied on 71 Ind. Cas. 49 (6) and Ishar 
Das v. Emperor (3), dissented from. [p. 55, col. 2.) 


Cr. R. App. from an order of the Head- 
quarters Special Power Magistrate, Sando: 
way, in Cr. Reg. T. No. 89 of 1939. 

Mr. Soorma, for the Applicants. 

Mr. Lambert, Government Advocate, for 
the Crown. 

Order.—This is an application in revision 
to quash a prosecution for defamation, an 
offence punishable under s. 500, I. P. C. on 
the, ground that the complainant is dead and 
that the proceedings “have abated.” The 
complainant was U Ba Aung, Deputy Super- 
intendent of Police in charge of the Police in 
Sandoway District. The two accused are 
the editor and publisher of a vernacular 
paper called “New Burma.” The defama- 
tion complained of is in a letter to the editor, 
Ex. A, purporting to be from Sandoway, 
published in the issue of August 9, 1939. It 
alleges corruption and inefficiency of the 
Police force in the district, failure of the 
head of the Police force to enquire into an 
allegation of corruption against a certain 
Police Officer, and also other imputations 
directed against the head of the Police force, 
The prosecution was instituted on November 
28, 1939, on a complaint made by U Ba 
Aung with the sanction of the Governor, 
Much of the prosecution evidence has been 
recorded. The case was greatly delayed by 
the illness, real or pretended, of accused 
No.2. The death of the complainant was 
intimated to the Court on August 31, last. 

It was once held by the Chief Court of the 
Punjab, and has been held, (though the 
latest decision is to the contrary effect), by 
the High Court of Madras, that a criminal 
case instituted on a private complaint abates 
on the death of the complainant. The only 
ruling at all bearing on the subject in this 
Court is U Mo Gaung v. U. Po Sin (1) at 
p. 666 which is a case where the complainant: 
was absent through illness, and not one of 
abatement owing to the complainant’s death. 
The cases where it has been held that pro- 
ceedings must necessarily stop on the death 
of the complainant have proceeded on two 
lines: (1) that the cause of action in certain 
cases is personal and ceases with the death 
of the person aggrieved, and (2) that the 
wording of ss. 247 and 259, Criminal P. C., 


(1) 6 R 664 (666); 114 Ind. Cas. 681; A I R 1929 Rang 
14; 80 Cr L J 35; Ind. Rul. (1929) Rang 73. 
` 
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itself necessitates such a course. Section 247 
refers to summons cases, 2. e., cases Involving 
offences punishable with not more than Six 
months’ rigorous imprisonment, while 5. 259 
deals with warrant cases in which offences 
punishable with more than six months’ im- 
prisonment are concerned. Section 247 reads 
as follows : 

“Tf the summons has been issued on complaint, and 
upon the day appointed for the appearance of the accus- 
ed or any day subsequent thereto to which the hear- 
ing may be adjourned, the complainant does not appear, 
the Magistrate shall, notwithstanding anything herein- 
before contained, acquit the accused, unless for some 
reason he thinks proper to adjourn the hearing of the 
case to some other day : 

Provided that, where the complainant is a public 
servant and his personal attendance is not required, the 
Magistrate may dispense with his attendance, and pro- 
ceedwith the case.” ° 

Section 259 is as follows : 

“When the proceedings have been instituted upon 
complaint, and upon any day fixed for the hearing of 
the case the complainant is absent, and the offence 
may be lawfully compounded, or is not a cognisable 
offence, the Magistrate may, in his discretion, not- 
withstanding anything hereinbefore contained, at any 
time before the charge has been framed, discharge the 
accused.” 

The offence of defamation is triable asa 
warrant case, and the section of the Criminal 
P.C. applicable is s. 259. Section 247 has 
been quoted because some of the authorities 
on the subject deal with summons cases, e g., 
Venkatarama Aiyar v. Sundaram Pillai (2). 
Section 247 evidently lays down the general 
principal that a person charged with a sum- 
mons case offence is entitled to an acquittal 
if the complainant is absent without suffi- 
cient cause. But the body of the section and 
the proviso clearly indicate that even in a 
summons case the Magistrate has a discre- 
tion in proper cases to adjourn the hearing or 
proceed with the case. It is contemplated 
in s. 247 that the general procedure will be 
to acquit. Butin s. 259 the converse is the 
case. Where a complainant is absent and 
the offence is compoundable or non-cogniz- 
able, the Magistrate may discharge the ac- 
cused, or he may, aS was pointed out in 
U Mo Gaung v. U Po Sin (1), decide to pro- 
ceed with the trial. The ruling quoted in 
support of the applicant's case is Ishar 
Das v. Emperor, T Or. L. J. 290 (3), 
a ruling of the Chief Court of the Punjab 
dating as far back as 1908. That was 
also a prosecution for defamation where 
it was sought to quash the proceedings 
on the death of the complainant. There it 
was very briefly held by a Bench of that 

(2) 44 M L J 119; 72 Ind. Cas. 885; AI R 1923 Mad 
439: 24 Or L J 469; 17 L W .229. 


(3)7 CrL J 290; 10 P R 1908; 112 PLR 1908; 8 P 
W R 1908. 
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Court that the principle laid down in s. 89, 
Probate and Administration Act, (V of 1881) 
containing the law on the subject of a cause 
of action surviving to a representative of a 
deceased plaintiff was applicable to the ques- 
tion under consideration in that case, having 
regard to the narrowness of the line between 
a prosecution and a suit for damages. Sec- 
tion 89, Probate and Administration Act, 
corresponds to s. 306, Succession Act (ad- 
apted from the Succession Act, (Act XXXIX 
of 1925). The section reads: 


“All demands whatsoever and all rights to proSecute 
or defend any action or special proceeding existing in 
favour of or against a person at the time of his decease, 
survive to and against his executors or administrators ; 
except causes of action for defamation, assault, as de- 
fined in the I. P. C., or other personal injuries not 
causing the death of the party; and except also cases 
where, after the death of the party, the relief sought 
could not be enjoyed or granting it would be nuga- 


It is difficult to see how this section has 
any application to a criminal prosecution. It 
refers to “all demands whatsoever’ and “all 
rights to prosecute or defend any action or 
special proceeding.” “Demands” clearly 
means, demands of a civil nature. The 
words “rights to prosecute or defend any 
action or special proceeding” were substitu- 
ted for the words, “rights to prosecute or 
defend any suit or other proceeding” in Act 
V of 1881. But the alteration does not 
appear to be material, for the word “action” 
clearly means action of a civil nature, as is 
shown by the expression which follows, 
causes of action for defamation.” No doubt 
the reason why assault was specified as “as. 
sault as defined in the I. P. C.” was because 
the definition of assault there extends to 
acts done which do not cause hurt, such as 
gestures. As was said in Hazara Singh v. 


Emperor (4) at p. 31 where Ishar Das v. 


Emperor, 7 Or. L. J. 290 (8) and two other 
rulings of the Punjab Chief Court following 
it were formally dissented from : 

“T£ the section is extended to criminal proceedings it 
would give a cause of action against the executors or 
administrators of a deceased offender, because the sec- 
tion applies not only to rights existing in favour of a 
person but also to rights existing against a person at 
the time of his decease.” 

The same view was held by Ayling, J. and 
Coutts-Trotter, J., (as he then was) in 
Muhammad Ibrahim Sahib v. Shaik Davood 
(5) at p.420 where Ayling, J. said that the 
word “prosecute” implied no connexion with 
criminal proceedings but was used in the 


(4) 2L 27 (31); 59 Ind. Cas. 918; A IR 1922 Lah 
997: 22 Cr L J 166; 59P LR 1921. 

(5) 44 M 417 (420); 65 Ind. Cas. 549; A IR 1921 Mad 
978: 23 Cr L J 117; 40 ML J 351; 13 L W 379; (1921) 
M WN 227; 30 ML T 349. 
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Same sense aS in ss, 14 and 16, Lim. Act. 
Coutts-Trotter, J. made some trenchent re- 
marks which I will quote in extenso, as I ex- 
pressed the same view at the hearing of this 
case, where Muhammad Ibrahim Sahib v. 
Shaik Davood (5) was not cited. He said: 


“I entirely agree, and I only add a few words of my 
own because there are two reported decisions of the 
Punjab Chief Court which countenance the view that 
s. 89, Probate and Administration Act CV of 1881) applies 
to criminal as well as to civil proceedings. Ayling, J 
has pointed out several considerations that appear to me 
completely to dispose of such a contention, but there is 
a further one which reduces it to a positive absurdity. 
By the” section ‘all rights to prosecute or defend any 


suit or other proceeding......survive to and-against his 
executors or administrators,’ with certain defined ex- 
ceptions. So that if the Punjab view is correct, an-exe: 
cutor or administraéor can be put in the dock to answer 
for the criminal acts of his testator. This of course 
cannot have been pointed out to the learned Judges; 
but it ought to have occurred to the reporters, who put 
these decisions in the volumes of repprts, and who had 
ample leisure to consider what was involved in them. 
The present indiscriminate system of reporting every- 
thing throws an unnecessary burden on both Bench 
and Bar; and these cases seem to me to afford a signal 
instance of the mischief.” 


Another thing, it may be added, which 
adds to the difficulty of lower Courts is the 
failure of commentaries on the Criminal P. 
C. to distinguish rulings which have been 
superseded or have been definitely shown to 
be bad law. It is surprising to note that 
Muhammad Ibrahim Sahib v. Shaik Davood 
(5) was not cited before another Bench of the 
Madras High Court only two years later, in 
Ghulam  Mohideen Quraishi Sahib v. 
Ahamadulla Begum Sahiba (6), where it 
was briefly said by Oldfield and Devadoss,JJ., 
that to substitute the legal representative of 
the person directly affected instead of that 
person himself takes no account of a princi- 
ple of general application, that criminal pro- 
cebdings instituted by a private complainant 
abate on such person’s death. The learned 
Judge, (Oldfield, J.) said that it was 
not necessary to give authority in sup- 
port of that principle. It might, however, 
be pointed out, he Said, that, when an 
exception was intended, as in the case of 
proceedings under s. 145, Criminal P. C., 
such exception was specified clearly. 

As has been remarked in other cases of the 
Madras High Court and elsewhere, there js 
no such principle to be found in the Criminal 
P. C., (nor is there any corresponding pro- 
vision in the law in England where proce- 
dure is by indictment or information). All 
that is to be found is contained in gs. 247 and 
209. Section 145, is an exceptional case for 


(6) 44M LJ66; 71 Ind. Cas. 49: AIR 1923 Mad 
206; 24 Or LJ 2; 46 M 88;13L W881; (1992) M 
W N 810. 
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the simple reason that it was enacted to put 
a stop to disputes as to property which are 
likely to cause a breach of the peace, and it 
is frequently necessary for that purpose to 
ensure that the legal representative of either 
party concerned in the dispute be made a 
party to. the proceedings as, being interested 


‘In the property, he is likely to be concerned 


in a breach of the peace, In Appala Naidu 
v. Emperor (7), Devadoss, J. held very briefly 
in a summons case, where the Magistrate had 
been informed of the death of the complai- 
nant and had adjourned the hearing of the 
case, that such a course was illegal. The 
learned Judge went on the wording of the 
section and said that as the complainant was 
dead he could not appear before the Magis- 
trate, and, therefore, the clause entitling a 
Magistrate, if he thought it proper, to ad- 
journ a case, could not apply to a case of a 
complainant who was dead. Iam bound to 
say I cannot follow this as, if we are to go 
on a literal reading of the words of the sec- 
tion, the section does not say, “adjourn the 
hearing of the case to some other day for the 
presence of the complainant.” That case did 
not cite any previous ruling of the Madras 
High Court, but only referred to Puran 
Chandra v. Dengar Chandra (8). That was a 
case proceeding on quite different considera- 
tions. There the only ground given by the 
Magistrate for following the deceased com- 
plainant’s nephew to be substituted for him 
in a case of assault was that the accused had 
been guilty of a contempt of Court. 


In In re Narayana Naick (9), Jackson, J. 
held briefly that there was no abatement of 
a criminal case on the death of a complai- 
nant. This was assumed without question 
as the law in Madho Chowdhury v. Turab 
Mian (10). The same view was held by Sir 
Edward Chamier, 0. J., and Jwala Prasad, 
J., in Jitan Dusadh v. Domoo Sahoo, 18 Cr, 
L. J. 151 (11), in the Patna High Court which 
was followed in a case of the Bombay High 
Court, In re Mahomed Azama 27 Or L J. 491 
(12). The Allahabad High Court has taken the 
same view: vide see Emperor v. Nazir Husain 


(7) 51 M 339; 107 Ind. Cas. 512; AI R 1928 Mad 
167: 29Cr L J 257; 51M LJ 714. 

(8) 19 C W N 334; 28 Ind. Cas. 658; A IR 1915 Cal 
708; 16 Or L J 322. 

(9) 54 M 768; 134 Ind. Cas. 990; A I R 1931 Mad 772; 
33 Or L J 14: 61l ML J 125; 34 L W 42; (1931) M W 
N 767; Ind. Rul. (1931) Mad 878 (1); (1931) Or Cas 1028, 

(10) 18 C W N 1211; 26 Ind. Cas. 174; A I R1915 
Cal 263; 15 Cr L J 726. 

(11) 18 Cr L J 151; 37 Ind. Cas. 19; A IR 1916 Pat 
152; 1 Pat L J 264; 200 W N 862. 

(12) 27 Cr LJ 491; 93 Ind. Cas. 891; A I R 1926 Bom 
178; 28 Bom L R 288, 
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32 Cr. L. J. 366 (13). In some of these cases 
the principle has been. referred to that as a 


_complaint may be made so it may be conti- 


nued by any person. There isa special limi- 
tation on complaints of defamation, that the 
Court shall only take cognizance of such an 
offence on a complaint made by some persen 


aggrieved by such offence (s. 198, Criminal P. 


C.). The limitation is less strict or precise 
than that imposed by s. 199, ona complaint 
of adultery or enticement of a married wo- 
man, which may be only made by the hus- 
band or person in charge of the woman. Sec- 
tion 198, only limits the power of the Court 
to initial cognizance of the offence : once the 
Court has seisin of the case there is nothing 
to prevent the Court proceeding with it. It 
should be noted here that it may, under c&r- 
tain circumstances, amount to defamation to 
impute anything toa deceased person (Ex- 
planation to s. 499, I. P. C.) 

It was well said in Hazara Singh v. Em- 
peror (4), that decisions where it has been 
thought desirable that an offence should 
abate on the death of the complainant involve 
the assumption that the complainant would 
have compounded the offence. This, it was 
said, appears to be an unwarrantable as- 
sumption, because when a person makes a 
complaint the presumption is that he desires 
that the person complained against should 
be punished for the offence which the com- 
plainant alleges he has committed. It is, 
it was said, a mistake to speak of an 
offence asa purely personal one. In Vol. 9 
of Halsbury’s Laws of England at p. 232 a 
crime is said to be : 

“an unlawful act or default which is an offence against 
the public, and renders the person guilty of the act or 
default liable to legal punishment.”’ 

While a crime is often also an injury to 
a private person who has a remedy in a 
civil action, itis as an act or default con- 
trary to the order, peace and well being of 
society that a crime is punishable by the 
State. The learned Judge might perhaps 
here have quoted a well-known decision, 
Reg v. Labourchere (14) at p. 322, where 
Rex v. Topham (15) is cited and it is further 
said that the whole criminality of libels 
on private persons, as distinguished from 
the civil lability of those who publish them 
isin their tendency to disturb the public 
peace. In the present case the defamation 
alleged is against the complainant in his 


(13) 32 CrL J 366; 129 Ind. Cas. 262; A I R 1930 
ay 795; 53 A 39; (1931) AL J 3; Ind. Rul. (1981) All 
134. | i 

(14) (1884) 12 Q B D 320 (322); 53 L J Q B 362; 50 L 
T 177; 32 W R 861; 15 Cox O O 415; 48 J P 165. 

(15)(1791) 4 T R 126; 2 R R 343. ə 
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public capacity, and also, it may be added, 
against the Police force in general. The 


. Magistrate therefore could only have exer- 


cised the discretion which layin him in the 


“Way he did by not discharging the accused 


but continuing with the trial. This appli- 


‘cation in revision will be dismissed. 


S. Application dismissed. 





PATNA HIGH COURT ‘ 
Appeal No. 432 of 1939 
“September 23, 1940 
MANOHAR LALL AND CHATTERJI, Jd. 
RAMGOBIND PRASAD AND ANOTHER 
: —-PLAINTIFFS—APPELLANTS 
VETSUS 
GULAB CHAND SAHU AND OTHERS 
—DErENDANTS— RESPONDENTS 

Evidence Act (I of 1872), s. 34— Entries in account 
books —Independent evidence suffictent to corroborate 
entries —Transaction numerous and extending over 
some length of time — Account books regularly kept in 
course of business — Genuineness of account books is 
determining factor—Each transaction, if should be 
proved independently — Proof by scribe — Scribe, if 
can refresh his memory by referring to account books— 
Dispute asto particular items only—Spectfic evidence, 
necessity of.  _ 

What would amount to independent evidence suflfici- 
ent to corroborate the entries inthe account bvoks 
depends upon the facts of each case and particularly on 
the issues between the parties. What is necessary to 
be seen in each case is whether besides the entries in 
the account books, there is any evidence to prove that 
the transactions referred to in those entries actually 
took place. Where the transactions sued upon are 
numerous and extend over some length of time, it is 
hardly reasonable to expect independent evidence to be 
given to prove each and every particular transaction. 
In such case the genuineness of the account books, if 
they are regularly kept in the course of business, will 
But mere proof of the 
correctness of the entriesin the account books will not 
be enough. There must besome evidence to corroborate 
those entries. Such corroboration will be best afforded 
by the evidence of the person who wrote the account 
books and in whose presence the transactions took 
place. He cannot possibly have independent recollection 
of the various transactions and he may, as provided in 
s. 159, Evi. Act, refresh his memory by referring to the 
account books. But if is not necessary for him to 
prove that “such and such articles valued at such and 
such amount were supplied on such and such dates. 
If he proves the entries written by him and states that 
the transactions referred to in those entries actually 
took place in his presence or to his knowledge, the 
effect will substantially be the same. Where however 
the dispute between the parties is confined to some 
particular items only, specific evidence may be available 
and should be insisted upon to prove those particular 
transactions. 76 Ind. Cas. 157 (3), explained and not 
followed. 161 Ind. Cas. 699 (2), distinguished. 13 Ind. 
Cas. 678 (1) and Baboo Gunga Prasad v. Baboo Inder- 
jit Singh (4), explained. 

A. from the appellate decree of the Addi- 
tional Sub-Judge, Darbhanga, dated January 


28, 1939. 
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Messrs. S. M. Mullick and Jadubans 
Sahay, for the Appellants. 

Messrs. G. P. Das and M. Rahman, for 
the Respondents.. 


Chatterji, J—This appeal arises out of 
a sult for recovery of Rs. 1,066-12-3 on basis 
of bahi khatas. The plaintiffs’ case is that 
the defendants are members of joint family, 
defendent No. 2, being the karta. They have 
two confectionery shops in Samastipur, and 
for ghe purpose of those shops they used to 
purchase from the plaintiffs’ firm flour, sugar 
etc., on credit and made payments from time 
to time. The transactions were going on for 
some years, but the plaintiffs’ dues up to 
Asarh 14, 1340, were paid up. The transac- 
tions continued after. that date Jeth 13, 1342, 
The claim in the suit relates. to the transac- 
tions between the period from Asarh 14, 1340 
to Jeth 13, 1342. The amount claimed in- 
cludes interest at one per cent. per mensem 
which the defendants are said to have agre- 
edto pay. The defence was a total denial 
of the transactions. It was also pleaded that 
defendant No. 2, and his son defendant No. 9 
were separate from defendant No. 1, and his 
sons defendants Nos. 3 to 8. 

The learned Munsif decreed the suit 
against all the defendants holding that they 
were all joint, and that the transactions al- 
leged by the plaintiffs were true. He found 
that the account books of the plaintiffs were 
genuine and were kept in regular course of 
business. On appeal by defendants Nos. 2 
and 9, the learned Subordinate Judge affirm- 
ed the Munsif’s finding regarding the defen- 
dants’ jointness, and though he did not doubt 
the genuineness of the plaintiffs’ account 
books, he considered that there being no 
independent evidence in proof of the transac- 
‘tions, the entries in the account books alone 
were not sufficient to charge the defendants 
with lability. In this view he dismissed the 
whole suit. Hence this second appeal by the 
plaintiffs. Mr. Sushil Madhab Mullick on 
behalf of the appellants contends that the 
decision of the learned Subordinate Judge 
proceeds on an altogether erroneous view of 


s. 84, Evi. Act. That section runs as follows : 

‘‘Entriesin booksof account regularly kept in the 
course of business are relevant whenever they refer to a 
matter into which the Court has to enquire but such 
statements shall not alone be sufficient evidence to 
charge any person with liability.” 


The learned Subordinate Judge says : 
“There is no independent evidence to prove that such 
and such articles valued at such and such amounts 
were supplied on such and such dates. The evidence 
produced by the plaintifisis rather general evidence 
showing transactions between the defendants and the 
plaintiffs’ firm.” 
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Such evidence, he thinks, is not sufficient 
tocharge the defendants with liability. He 
relies on the case in Bibi Imambandi v. 
Haji Motasuddi (1), in which it has been 
laid down that : 


“It is essential in every case when reliance is placed 
upén books of account to establish that they have been 
regularly kept in the course of business; but it is not 
sufficient merely to prove the correctness of the books, 
the entries themselves have to be proved, unless the 
necessity for such proof is removed by the admission of 
the opposite party. ’ 

He also refers to the decision of this Court 
in Rampat Sahu v. Bhajju Sahu (2), in 
which 


“the plaintiffs who sued on baht khatas called a witn- 
ness to prove that certain entries in the baht khatas 
were in the handwriting of particular persons but he 
offered no evidence of the transactions themselves and 
did not prove the debts which were purported to have 
been recorded in the bah? khatas.” 


The learned Judges held that there was no. 
evidence sufficient tocharge the defendants 
with liability and conseqently dismissed the 
suit. The learned Subordinate Judge fur- 
ther relies on the decision of the Lahore 
High Court in Ganesht Lal v. Firm Mangat 
Ram-Atma Ram 76 Ind, Cas. 157 (3), where 
it was held that a plaintiff to succeed must 
prove the various items of his” account by 
independent evidence. In the present suit 
the plaintiffs have examined several wit- 
nesses including plaintiff No. 1, and their 
Munshi Niras Jha, P. W. No. 8 All these 
witnesses depose that the defendants had 
transactions with the plaintiffs. This evidence 
however, is of a general character. Plaintiff 
No. 1, (P. W. No. 1), says : 


“Defendants used to make purchases from my firm 
for carrying on shops of puri mithat... Rs. 1,066-12-3 
ae aaa as principal plus interest is due from the defen- 
dants........- defendants continued business with my firm 
till Jeth 13, 1342 F. 5. The books of accounts of my 
firm were written in due course of business.” 2 


He also proves the entries in the account 
books. But he does not say that the entries 
were made in his presence or that he was 
present when the transactions referred to in 
the entires took place. According to his evi- 
dence the entries in the account books for 
1340 were written by his Munshi Anant Lal 
who is no longer in his service, nor has he 
been examined in this case. But the evi- 
dence of P. W. No. 8, Niras Jha, who is the- 
present Munshi of the plaintiffs, is impor- 
tant. He says that he writes the plaintiffs’ 
bahis since 1341. He further says in his ex- 
amination-in-chief : 

“In 1341 and 1342 F. S. Gulab Chand (defendant 
No. 2) made purchases from plaintiffs’ firm and made’ 


(1) 15 CL J 621; 13 Ind. Cas. 678. 

(2) 16P LT 795; 161 Ind. Cas. 699; A I R 1936 Pat, 
160; 2 BR 358; 8 RP 473. 

(3) 76 Ind. Cas. 157; A I R 1924 Lah. 940. 
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payments also from time totime. The transactions and 
the payments were noted in the bahi khata accounts 
in due course of business.” 

He then goes on to prove the entries in 
the account books written by him. These are 
Exs. 2z (7) to 2z (12) in the khatas and 
Exs. 3z (179) to 3z (283) in the rokars. eIn 


cross-examination he says : 

A man is disputed along with the customer and 
after the purchase, they come back and get the purchases 
noted in the bahis at the gaddi......I remember only 
a few transactions made by Gulabchand. I do not 
orally remember the particulars of all the transactions 
entered into by him.” 


This witness thus proves not merely the 
entries written by him, but also that the 
transactions referred to in those entries actu- 
ally took place. His evidence, therefore, 
sufficiently corroborates those entries in ¢he 
account books that were written by him. 
Section 34, Evi. Act, does not mean that 
there should be, as the learned Judge 
thinks 


‘independent evidence to prove that such and such 
articles valued at such and such amount were supplied 
on such and such dates.” 


What would amount to independent evi- 
dence sufficient to corroborate the entries in 
the account books depends upon the facts 
of each case and particularly on the issues 
between the parties. Whatis necessary to 
be seen in each case is whether besides the 
entries inthe account books, there is any 
evidence to prove that the transacticns re- 
ferred to in those entries actually took place. 
Where the transactions sued upon are 
numerous and extend over some length of 
time, it is hardly reasonable to expect in- 
dependent evidence to be given to prove 
each and every particular transaction. In 
such case the genuineness of the ac- 
count books, if they areregularly kept in 
the course of business, will be the deter- 
mining factor. But mere proof of the 
correctness of the entries in the account 
books will not be enough. There must be 
some evidence to corroborate those en- 
tries. Such corroboration will be best 
afforded by the evidence of the per- 
son who wrote the account books 
and in whose presence the transactions took 
place. He cannot possibly have indepen- 
dent recollection of the various transactions 
and he may, as provided ins. 159, Evi. Act, 
refresh his memory by referring to the ac- 
count books. But it is not necessary for 
him to prove that “such and such articles 
valued at such and such amount were sup- 
plied on such and such dates.” If he proves 
the entries written by him and states that 
the transactionsreferred to in those entries 
actually took place in his presence or to his 


‘tobe in his handwriting. 
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knowledge, the effect will substantially be: 
the same. Where however the dispute bet- 
ween ithe partiesis confined to some parti- 
cular items only, specific evidence may be 
available and should be insisted upon to 
prove those particular transactions. In this 
connection reference may be made tothe 
decision of the Privy Council in Baboo 
Gunga Prasad v. Baboo Inderjit Singh (4). 
There it was held that 

“where the fact of payments by a banking firm is. 
distinctly put in issue the books of the firm being 
at most corroborative evidence, the mere general 
statement of the banker to the effect that his books 
were correctly kept is not sufficient to discharge 
the burden of proof that lies upon him, particu- 
larly if he has the means of prodifeing such better 
evidence.” 

In Bibi Imambandi,v. Haji Motasuddi 
(1), there was evidence merely to prove the 
correctness of the books; the entries them- 
selves were not proved. Certainly such 
evidence could not be sufficient, and this is 
what was held in that case. In Rampat 
Sahu v. Bhajju Sahu (2), a witness was called 
simply to prove that certain entries in the 
bahi khatas were in the handwriting of a 
particular person. The writer of those 
entries was not called, nor any evidence 
was given of the transactions themselves. 
This is not the state of evidence in the 
present case. The Lahore case in Ganeshi 
Lalv. Firm Mangat Ram Atma Ram, 76 
Ind. Cas. 157 (3), no doubt supports the de-- 
fendants’ contention. But itis a decision of 
a Single Judge, and with all respect I must 
say that the decision went too far. Besides, 
without knowing the actual facts and the 
exact evidence in that case, the decision 
cannot be regarded as laying down any 
general principle of law. The learned Sub- 
ordinate Judge himself observes : 

“If plaintiff No. 1, or one of his servants, had offered 
evidence of the various transactions on reference to 
the entries in the rokar bahis, such evidence coupled 
with the general evidence of the other witnesses might 
have been sufficient to charge the defendants with 
liability.” 

This shows that he did not doubt the 
genuineness of the plaintiffs’ account books. 
If, therefore, he had considered that the 
evidence of P. W. No. 8 was reliable and 
sufficient in law to corroborate the entries in. 
the account books so far as those written by 
him were concerned; he would have given 
the plaintiffs a decree on the basis of those 
entries. P. W. No. 8 proves the entries- 
Exs. 2z (7) to 2z (12) in the khatas and the 
entries Exs. 3z (179) to 3z (283) in the rokars 
If his evidence 
about the actual transactions is believed, 


(4) 23 W R 390; 3 Sar. 486 (P O). 
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‘the. plaintiffs will be entitled to a decree 
for the amount .covered by the said entries. 
But as it is not clear from the judgment 
of the learned Subordinate Judge whether 
he believes the evidence of P. W. No. 8 or 
not as the amount has not been determined, 
it is necessary that the case should go 
back tohim. He has not also decided the 
question of interest. I would, therefore, 
allow the appeal and set aside the decision 
of the lower Appellate Court and remand 
the ecase to that Court for disposal accord- 
ing tolawin the light of the observations 
made above. Costs will abide the result. 


Manohar Lall, J.—I agree. 
D. Appeal allowed. 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 256 of 1939 
March 5, 1941 
“ NIYOGI AND CLARKE, JJ. 
GOREYLAL AND OTHERS—ÅPPELLANTS 
versus 
Pandit DAYASHANKAR AND ANOTHER— 


RESPONDENTS 

Court Fees Act (VII of 1870), ss, 6, 28—Civil 
Procedure Code (Act V of 1908), s. 149—S. 6 does 
not bar application of s. 149, Civil Procedure Code 
(Act V of 1908)—Memorandum of appeal insuffici- 
éntly stamped received by Court—It must be dealt 
with under s, 149, Civil Procedure Code (Act V of 
1908), read with s. 28. Court Fees Act (VII of 
1870)— Whether it is ‘rejected’ or ‘returned’, it does 
not preclude appellant from presenting fresh memo- 
randum on sufficient court-fee. 

Section 6 of the Court Fees Act does not bar the 
application of s.149 of the Civil P.C. Any conflict 
that is likely to arise between ss. 4 and 6 of the Court 
Fees Act and s. 149 of the Civil P. C. is resolved 
by s. 28 of the Court Fees Act which declares a 
document not properly stamped as being invalid unless 
and” until it is properly stamped but confers authority 
on the presiding Judge to order, in a fit case, that 
such document be stamped as he may direct. A memo- 
randum of appeal which is insufficiently stamped can 
only be received by mistake or inadvertence or when 
it is accompanied by an application praying for ex- 
tension of time under s. 149 of the Civil P,C. When 
it is once received and comes before the Court, it 
falls to be dealt with under s. 149 of the Civil P. O., 
read with s.28o0f the Court Fees Act. The Court 
acting under s. 149, Civil P. ©., may reject the 
memorandum as inadmissible in cases in which it 
sees no ground for extension of time to make good the 
deficiency or merely return it. Whether it is ‘‘ reject- 
ed” or “‘ returned’? it does not preclude the appel- 
lant from presenting afresh memorandum of appeal 
on sufficient court-fees._ 

[Case-law referred to.] 


Mise. A. from an order cf the Court of the 
District Judge, Chhindwara. dated Septem- 
ber 8, 1939. 
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Mr. M. Hidayatullah, for the Appellants. 

Mr. W. B. Pendharkar, for the Respon- 
dents, 

Order.—The question that arises upon 
this reference may be formulated as follows: 

Whether s. 6 of the Court Fees Act bars 
thé application of s. 149 of the Civil P. C.? 

Section 6 of the Court Fees Act provides 
that no document of any of the kinds speci- 
fied as chargeable in the first or second 
schedule to that Act‘‘shall be filed, exhibited 
or recorded in any Court of justice or shall 
be received or furnished by any public 
officer” unless in respect of such document 
there be paid the prescribed fees. The con- 
tention raised on behalf of the appellant is 
that as the aforesaid section prohibits the 
reception of a memorandum of appeal in- 
adequately stamped, the duty of the receiv- 
ing officer and ofthe Court is merely to 
return the memorandum of appeal and that 
the Appellate Court has no jurisdiction to 
reject it which it could have only when 
it had authority to receive it. The contention 
is manifestly repugnant to the plain terms 
of s. 149. Civil P. C. which authorises the 
Court to extend, in its discretion, time for 
payment of the deficient court-fees and, were 
16 to prevail, would render that section otiose. 
The contention apparently exposes a conflict 
between s. 6 of the Court Fees Act and 
s. 149, Civil P. C. In Achut Ramchandra 
Pat v. Nagappa Bab Balgya- (1), it was 
held that s. 149, Civil P. C. was indepen- 
dent of s.6o0f the Court Fees Act which 
was explained as prohibiting only the recep- 
tion of insufficiently stamped documents as 
if they were sufficiently stamped. That view 
did not commend itself to Sulaiman, A. C. J. 
in Brojbhukhan v. Tota Ram (2) in which 
the insufficiently stamped memorandum of 
appeal was returned to the appellant under 
s. 6 of the Court Fees Act for the reason 
that the failure to pay reuisite court-fees was 
intentional. The same view had been taken in 
Ram Sahai Ram Pande v. Kunwar Lachmi 
Narayan (3), Lekh Ram v. Ramji Das 
(4), and Akkaraju Narayana v. Akkaraju 
Seshamma (5). In Jnanadasundari Shaha 
v. Madhabchandra Mala (6), the view of 
the Allahabad, Patna, Lahore and Madras 


(1) 38 B 41; 21 Ind. Cas. 337; 15 Bom. L R 902. 
(2) 50 A 980; 111 Ind. Cas. 129;-A I R 1929 All. 75; 
26 A L J 1199; Ind. Rul. (1929, All. 820. 
(3) 3 PL J 174; 42 Ind. Cas 675;5 PL W 18; AT 
R 1917 Pat. 26. ` 
(4) 1 i 234; 57 Ind. Cas. 215- 3 L LJ 370; 114 P 
1 : 


R 1920. 
aS 27 ML J 677; 26 Ind. Cas. 33; A IR 1915 Maa, 


426. 
(6) 59 C 388; 138 Ind. Cas. 643; A I R 1932 Cal, 
482; Ind. Rul. (4932) Cal. 483. 
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High Courts. was followed in preference to 
that of the Bombay High Court but it was 
pointed out that the rejection of the appeal 
meant only refusal to entertain or receive 
it and that it did not preclude presenta- 
tion of the appeal on sufficient stamp. In 
Khatumannessa Bibi v. Durjyodhan Ray 
Chaudhuri (T) reference was made tos. 4 
of the Court Fees Act (which is the same 
as s. 6 but made applicable only to the 
High Courts and Presidency Small Cause 
Courts) as being imperative in its terms 
to prohibit reception of documents inade- 
quately stamped but it was observed that, 
notwithstanding that section, the Court had 
a discretionary power under s. 149, Civil 
P. C. to admit the documents and grant 
extension of time to enable the appellant 
to make good the deficiency in cases of 
bona fide mistake. The same view was 
taken in Patil Shyamlal v. Gaurishankar 
(8). In Atmaram v. Kasturchand (9), 
Macnair, A. J.C. declined to follow Achut 
Ramchandra Pai v. Nagappa Bab Balgva 
(1), and on examtnation of the provisions 
of ss. 4 and 6 ofthe Court Fees Act and 
s. 149 of the Civil P. C. attempted recon- 
ciliation of the conflict by holding that 
while the Judge was not bound to permit 
the appellant to pay court-fees on a sub- 
sequent date, it was open to him to edmit the 
insufficiently stamped appeals in exercise of 
his discretion, in proper cases and grant 
time for making good the deficiency. 


Any conflict that is likely to arise between 
ss. 4 and 6 of the Court Fees Act and 
s. 149 of the Civil P. ©. is resolved by 


s, 28 of the Court Fees Act which declares 


a document not properly stamped as being 
invalid unless and until it is properly stamp- 
ed but confers authority on presiding Judge 
to order, in a fit case, that such document 
be stamped as he may direct. A memoran- 
dum of appeal which is insufficiently stamp- 
ed can only be received by mistake or inad- 
vertence or when it is accompained by an 
application praying for extension of time 
under s. 149 of the Civil P. C. When it is 
once received and comes before the Court, 
it falls tobe dealt with under s. 149 of the 
Civil P. C. read with s. 28 of the Court Fees 
Act. This furnishes a conclusive answer to 
the contention that s. 6 of the Court Fees 
Act bars the application of s. 149, Civil P. C. 

(7) 61 C 663; 153 Ind. Cas. 201; A IR 1934 Cal. 659; 
38 CW N 650:7 RC 257. 

(8) AI R 1929 Nag. 294(119 Ind. Cas. 700; Ind. Rul. 
(1924) Nag. 337. - e 

(9) 26 N L R 183; 124 Ind. Cas. 241; Ind. Rul. 
(1930) Nag. 257; A I -R 1930 Nag. 224, 
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The Court acting under that section may 
reject the memorandum as inadmissible in 
cases in which it sees no ground for exten- 
sion of time to make good the deficiency or 
merely return it as was done in Brajbhukhan 
v. Tota Ram (2). Whether it is “rejected” 
or “returned” it does not preclude the appel- 
lant from presenting a fresh memorandum 
of appeal on sufficient court-fees. _ 

Our answer to the question is in the nega- 
tive. 

This case will now go back tothe refer- 
ring Judge for decision on the merits. 


S. Answer accordingly. 





SIND CHIEF COURT 
Confirmation*Case No 36 and Criminal 
Appeal No. 214 of 1940 

October 25, 1940 
Davis, C. J. AND TYABJI, J. 
ALI GOHAR MAHI MACHI— 
APPELLANT 


VETSUS 
EMPEROR—OPPOSITE PARTY 

Evidence Act (1 of 1872), s. 25 — Applicability of— 
Iflimited to confession of offences with which ac- 
cused was charged—Criminal Procedure Code (Act V 
of 1898), s. 164— Statement under, if governed by evi- 
dence Act. 

The prohibition contained in s. 25, Evi. Act, is of a 
general nature. It forbids the proofat a trial of acriminal 
offence of any admission of an offence made by the ac- 
cused to a Police Officer, and it makes no difference 
whether the offence is oneof which the accused could 
have been convicted at the trial, in which it was 
sought to prove the confession made to a Police Officer. 
The terms of s. 25 do not limit its applicability 
only to confessions of offences with which the accused 
was charged. ([p. 64, col. 1.] 

Consequently, a confession made by the accused to 
the Police Officer, of an offence of culpable homicide 
not amounting to murder is not admissible in his trial 

for murder upon the same facts. 180lnd. Cas.1 (1), 
explained. [p. 64, col. 2.] | 

Obtter.— Statements under s. 164, Criminal P. C., are 
as much governed and controlled by the Evi. Act as are 
other statements which are to be proved or are record- 
ed in Court. [2b2d.] 


Cr. A. against the conviction and sentence 
of death passed by the Additional Ses- 
yh Judge, Nawabshah, dated August 6, 
1940. 

Mr. Khemchand Sukhramdas, for the 
Appellant. 

Mr. Partabrai D. Punwani, 
General, for the Crown. 


Davis, C. J.—In this case the appellant 
Ali Gohar son of Mahi Machi, who gives 
his age in his statement in the Sessions Court 
as twenty-five years, has been convicted by 
the Additional Sessions Judge of Nawabshah 


Advocate- 
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‘of a double murder, the murder of one 
Wadero Abdul Haq and one Mst. Rahiman, 
a young girl of sixteen or seventeen years of 
age, and has been sentenced to death. The 
accused has appealed and the case comes 
before us for confirmation of the death sen- 
tence. The case for the prosecution was 
that the appellant was a son of Mst. Sat- 
bhal by her previous husband Malhi, that 
he lived with Mst. Satbhai and her second 
husband Bacho, and Mst. Satbhai had a 
daughter by this second husband Bacho, 
named Rahiman. The appellant Ali Gohar 
wanted a wife and he was therefore anxious 
that Mst. Rahiman should be given in 
marriage to the son of Yousif, his maternal 
uncle, so that he might marry Yousif’s 
-daughter, but instead of this, the parents 
-of the girl decided to give her in marriage to 
Wadero Abdul Haq whose Band Bacho culti- 
vated. Bacho had built his hut or shed upon 
‘the land of Abdul Haq and Abdul Haq had 
built his shed some few paces away from that 
of Bacho. On the afternoon of November 22, 
1939, Bacho had left his field to go to Halani 
and Mst. Satbhai and her son Karimdino 
had gone for grazing cattle in the jungle. 
Mst. Rahiman and her little sister aged 
about five years remained in Bacho's hut. 
One Ali Murad was ploughing his land in 
the survey number opposite Bacho’s land 
and used to store his grain in Bacho’s hut. 
A watercourse divided the land of Bacho 
and the land of Ali Murad, and on that 
afternoon Ali Murad, having used up the 
seed which he had with him for sowing, 
‘called outto Mst. Rahiman to bring him 
more seed from Bacho's hut. At the same 
time Wadero Abdul Haq had gone to the 
‘watercourse to bathe. He had left most of 
this clothes in the hut and had on a loin 
loth, 
which led down to the bathing place. 

One Kamil Fakir, a physician who was 
returning to his own village, had stopped 
by Abdul Haq’s nar a little before noon to 
‘have a smoke and he was sittingin Abdul 
‘Haq’s hut when Abdul Haq told him that 
he was going to take his bath, and in his 
presence Abdul Haq removed most of his 
-clothes and asked Kamil Fakir to prepare 
‘a hukka. Atthat time the appellant came 
from his field with a chanjoor—a spade with 
a long blade—and an axe. Leaving the 
-chanjoor at his house he followed Abdul 
Haq to the watercourse and killed him with 
blows of his axe and after killing Abdul 
Haq he pursued Mst Rahiman and killed 
her. Ali Murad and Kamil Fakir both saw 
“what happened and raised cries, but the 


leaving his slippers at the incline, 
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appellant threatened them with death if 
they came there and he made good his 
escape with his bloodstained axe, Leaving 
Kamil at the scene, Ali Murad went to 
inform Abdul Haq’s cousin Abdul Wahid, 
and on the way happened to meet Mst. Sat- 
bhei and told her what had happened. After 
Ali Murad left, some neighbours. Jurio and 
Sanjar, came upon the scene. Mst. Satbhai 
also came there, and Kamil Fakir told them 
what had happened. Abdul Wahid then 
came and he was told in his turn. 

In the meanwhile, the appellant with his 
bloodstained axe and clothes stained with 
blood came to Kandiaro Station. On the 
way, it is said, he met one La] Bakhsh, and 
told Lal Bakhsh that he had killed Abdul 
Hay and Mst. Rahiman because Bacho would 
not give Mst. Rahiman’s hand to Yousif’s 
son in return for his marriage with Yousif’s ` 
daughter. Lal Bakhsh in his turn told his 
zamindar Yousif Ghanghro. The Sub-In- 
spector, Ghanghro Police Station, recorded 
as a first report, the statement ofthe appel- 
lant, and secured his bloodstained axe and 
bloodstained clothes, while there was blood 
onthe arm and stomach of the appellant. 
A mashirnama was prepared and the appel- 
lant was arrested and the Sub-Inspector left 
for the scene of offence arriving at the scene 
of offence at 5-30 in the evening, the scene 
of offence being about seven miles from 
Kandiaro Police Station. He found the dead 
body of Abdul Haq lying in the watercoure 
below the steps. He saw blood on the 
ground. He saw the loin cloth on the per- 
son of Abdul Haq and his slippers at the 
place of the incline. He saw also blood on 
the plank kept, asin the custom at bathing 
places, near the steps. Abdul Haq’s clothes 
were found in his hut, Kamil Fakir pointed 
out the ashes where he was preparing the 
hukka. It was found that Ali Murad was 
ploughing his field. The dead body of Mst. 
Rahiman was found fully clothed. Blood 
was found at the place where she had fallen. 
A mashirnama of the scene of offence was 
prepared and the dead bodies of Abdul Haq 
and Mst. Rahiman were sent to the medical 
officer at Tharushah. The Sub-Inspector 
wrote tothe medical officer to examine the 
bodies with a view to find if there was any 
evidence of recent sexual intercourse. The 
reply wasin the negative. Statements of 
witnesses were recorded, and on the next 
day the Superintendent of Police came and 
verified the investigation. The appellant was 
sent before a Magistrate for his confession 
to be recorded, and it was recorded by the 
First Class Magistrate of -Kandiaro on 
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November 23. The clothes of Mst. Rahiman 
and the loin cloth of Abdul Haq and the 
loin cloth of the appellant and the axe of 
the appellant were sent to the Chemical 
Analyser for examination, and the appel- 
lant was challaned for an offence under 
6902. I-P: U: 4 
The appellant admits that he killed Abdul 
Haq and Mst. Rahiman, admits that the 
Police secured the axe, the loin cloth and the 
chanjoor, but he states that he acted under 
grave and sudden provocation; when he was 


_ returning from his field to his house he saw 


Mst. Rahiman and Abdul Haq going to- 
wards the watercourse : he ran after them; 
he could not see them; he suspected them 
and when he came near the whatercourse, 
he saw Mst. Rahiman and Abdul Haq in éhe 
act of sexual intercourse. He killed Abdul 
Haq with his axe. Mst. Rahiman clothed 
herself and ran towards the watercourse and 
he killed her. Now, there can be no doubt 
that the appellant killed both Abdul Haq 
and Mst. Rahiman in the bed of the water- 
course, and in the field of Ali Murad res- 
pectively. There is the direct testimony on 
this point of Ali Murad and Kamil Fakir. 
The evidence of Nabi Bakhsh, the mashir 
and the mashirnama show blood at both 
places at the scene of offence where Abdul 
Hag and Mst. Rahiman were killed by blows 
of an axes The medical evidence shows 
that Abdul Haq had deep injuries on the 
neck and shoulder. The injury on the 
neck was sufficient in the ordinary course 
of nature to cause death and death resulted 
from shock and hemorrhage Mst. Rahi- 
man had four injuries on the head and 


‘other parts of the body and the injuries 


on the head were sufficient in the ordinary 
course of nature to cause death and death 
was due to shock and hemorrhage result- 
ing from the injuries on the head. The fatal 
injuries were all incised wounds caused by 
some sharp cutting instrument like an axe 
and it is clear they were caused with great 
violence. 

The appellant himself in his judicial con- 
fession before the Magistrate, and to which 
he adhered in his statement before the Ses- 
sions Court though not before the Commit- 
ting Magistrate, admits that he killed Abdul 
Haq and Mst. Rahiman but stated that he 
did so under grave and sudden provocation. 
The question then to be considered is whe- 
ther the appellant speaks the truth when he 
states that he kiled Abdul Haq and Wet. 
Rahiman because he suddenly came upon 
them in the act of illicit intercourse in the 
bed of the watercourse between, the fields of 
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Bacho and Ali Murad that afternoon. The 
learned Advocate for the appellant wishes 
us to rely onastatement made by the ap- 
pellant to the Police when he came and gave 
himself up on the afternoon of November 22, 
which was not admitted by the learned Ses- 
sions Judge, and he wished particularly to 
rely on the statement made by the appellant 
to the effect that on his way to the Police 
Station he met one Yousif Ghanghro, a 
Mirbar, whose name he did not remember, 
but whom he knew he told the story of his 
finding Abdul Haq and Mst. Rahiman in*the 
act of illicit intercourse, the story which he 
told just after to the Police. 

The learned Advocate relying upon this 
statement of the appellant to the Police had 
not in mind the judgment of the Privy 
Council in Pakala Narayana Swamy v~. 
Emperor (i), bat relied apparently on the 
general principle that anything in favour of 
the appellant was admissible in evidence. It 
might now be argued that of the statement 
made by the appellant was not a confession 
of murder at all but a confession of a lesser 
offence, that is, of culpable homicide not 
amounting to murder, it did not come within 
the prohibition contained ins. 25, Evi Act, 
which isin general words Thisis: “25. No 
confession made to a Police Officcr shall be 
proved as against a person accused 
of an offence.” The offence of which the ap- 
pellant is accused, for which he has heen 
tried, and of which he has been convicted, is 
the offence of murder and it may be argued 
that according to the judgment of the Privy 
Council a confession, to be within the mean- 
ing of those sections of the Evi. Act which 
relate to confessions, must be a full and 
complete confession to the offence alleged 
against the accused, that is to say, where 
an accused is accused of murder, a State- 
ment by him which amounts to something 
less than a full confession of the offence of 
murder, is not a confession within the 
meaning of s. 29, Evi. Act, at all: for in- 
stance, their Lordships say in a passage 
which is referred toin a judgment of this 
Court, Allahwarayo Daryakhan v. Emperor 
(2), and which is referred to again in a 
subsequent judgment of this Court in Con- 
firmation Case No. 22 of 1940 Muhammad 


(1) (1939) Kar. (P C) 123 Sup; 180 Ind. Cas. 1; A 
LR 1939 P C47; 1939 OLR 134; (1939) M W N 185; 
40 Cr, L J 364; 11 R PC 166, 1939 O W-N 282; 20 P L 
T 265; 491,W 349: 43 C W N 473; (1939) A LJ 298; 
41 Bom. L R 428; 41P LR 272; 69 QL J 273:5 B 
R 449; (1939) 1M L J 756; 18 Pat. 234; 66 IA 66; 0C 
LT 25 (P O). 

(2) (1939) Kar. 800; 187 Ind. Cas. 576; A I R 1940 
Sind 53; 41 Cr, L J 477; 12 RS 250. 
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Baksh v. Emperor (3), decided on Sep- 
tember 20, 1940, as follows (p. 133) : 

“Ia view of their Lordships’ decision that the 
alleged statement was inadimissible by reason of 
s. 162, the appellant’s contention that it was in- 
adniissible as a confession under s. 25, Evi. Act, be- 
comes unnecessary. As the point was argued, however 
and as there seems to have been some discussion in 
the Indian Courts on the matter, it may be useful 
to state that in their Lordships’ view no statement 
that contains self-exculpatory matter can amount to a 
confession, if the exculpatory statement is of some 
fact which if ture would negative the offence alleged to 
be confessed. Moreover a confession must either admit 
in t@rms the offence, or, at any rate, substantially all 
the facts which constitute the offence.” 

But we think that the statement of their 
Lordships must be limited to the facts of 
the particulir case before them where, 
though the accused made an incriminating 
statement from which an inference of guilt 
might be drawn, he did npt in that state- 
ment confess to any offence of any kind at 
all. But here the appellant did in his state- 
ment confess to an offence. It is true he did 
not confess to murder, but he confessed to 
culpable homicide not amounting to mur- 
der, an offence under s. 304, I. P.C. We 
connot believe that the admissibility of a 
confession depends upon the offence which 
the accused is charged with at his trial, that 
for instance, if in this case the appellant 
had been charged with and tried for culp- 
able homicide not amounting to murder, his 
statement to the Police as a confession to 
that offence would be inadmissible under 
s. 25, Evi. Act; but that if the accused 
were charged with and tried for an offence 
under s. 302, I. P. ©., the confession would 
be admissible, though at the same time 
the accused could be convicted of an offence 
of culpable homicide not amounting to 
murder. 


We think that the prohibition contained 
in s. 20, Evi. Act, is of a general nature. 
It forbids the proof at a trial of a criminal 
offence of any admission of an offence made 
by the accused to a Police Officer, and it 
appears to us that it makes no difference 
whether the offence is one of which the ac- 
cused could have been convicted at the trial, 
in which it was sought to prove the con- 
fession made toa Police Officer. This inter- 
pretation of the section in no way affects the 
judgment of their Lordshizs of the Privy 
Council. That judgment refers not to con- 
fession of offences but to confessions of in- 
criminating facts, from which inferences 
of guilt can be drawn. Reference to the 
facts of the case before their Lordships 


(3) 195 Ind. Cas. 458; A I R 1941 Sind 129 (133): 
(1941) Kar. 257; 42 Cr. L J 741; 14 R S 35 
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will show that the accused there did not 
confess to any offence; he confessed only 
to certain incriminating facts from which 
inferences of his guilt might be drawn. We - 
do not think that there is anything in the 


Judgment of this Court in confirmation Case- 


No. 22 of 1940 Muhammad Baksh v. Em- 
peror (3), which conflicts. with this view, for 
that case related to a statement made be- 
fore a Magistrate under s. 164, Criminal P. 
C., and itis of course clear that statements 
under s. 164, Criminal P. C., are as much 
governed and controlled by the Evi. Act - 
as are other statements which are to be prov- 
ed or are recorded in Court. We think there- 
fore that the confession made by the appel- 
lant to the Police of an offence of culpable 
hotnicide not amounting to murder was not 
admissible in this trial for murder upon the 
same facts. 

We hold therefore that the first informa- 
tion lodged by the appellant with the Police 
is inadmissible in evidence, as being a con- 
fession to an offence within the meaning of 
s. 20, Evi. Act. (His Lordship then dis- 
cussed evidence and proceeded further.) We 
do not therefore believe the defence of the 
appellant that he killed Abdul Haq and 
Mst. Rahiman because he found them in 
the act of illicit intercourse. This is merely 
another of these murders still so common, 
when a man thwarted in his plans for mar- 
riage reveuges himself upon those whom he 
thinks the cause of his frustrated desires or 
are associated in his mind with his own 
grievance. .Mst. Rahiman was not to be his 
bride, but she was to be the means of his 
obtaining one. She was present when he 
killed Abdul Hag. He had therefore no 
hesitation in killing her. We see no reason 
why the appellant should not suffer the ex- 
treme penalty of the law, for this brutal 
double murder. We therefore confirm the 
convictions and sentence of death and dis- 
miss the appeal. 

Tyabji, J—I concur and only wish to add 
afew remarks with regard to the contenticn 
of the learned Advocate for the appellant 
that he was entitled to rely on certain por- 
tions ofa statement which had been made 
by the appellant to the Police at the 
time when he first surrendered himself, 
which the learned trial Judge had 
excluded from the evidence as a con- 
fession made to the Police. It was. 
argued that this statement was an exclupa- 
tory statement, that in view of the decision 
In Pakala Narayana Swamy v. Emperor 
(1), this statement containing exculpatory 
matter was not a confession, and that there- 
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fore s. 25, Evi. Act, did not render it inad-' 
missible. The learned Advocate did not 
succeed in showing us that the admission of 


this statement would have helped the ap- 


pellant in any way, nevertheless we had to 
.consider whether the contention, that this 
statement was admissible and had been 
wrongly excluded, was correct. As this state- 
ment was the first information of the crime 
given tothe Police arid had been recorded 
as such s. 162, Criminal P. C., was no bar 
to its admission, and the only question was 
whether it was or was not excluded as a 
confession by the operation of s. 25. 


Now, so far as this question is concerned, 
the Privy Council decision relied upon does 
no more than provide a definition of the 
term confession, applicable wherever that 
term isused in the Evi. Act. It dezides 
that a confession is a statement which either 
admits in terms the offence alleged to be 
confessed or at any rate admits substantially 
all the facts which constitute that offence. 
It lays down that a statement by an accused 
person which merely suggested an inference 
that he had committed a crime, or a State. 
ment which contained admissions of gravely 
incriminating facts, even admissions of facts 
whichin the particular circumstances of the 
case were admissions of conclusively incrimi- 
nating facts, was not, merely on that account, 
a confession. The statement of their Lord- 
ships that l 


“mo statement that contains self exculpatory matter’ 
can amount to a confession if the exculpatory statement 
is of some facts which if true would negative the offence 
alleged to be confessed ” 


necessarily follows from andis an applica- 
tion of the definition. We are not in the 
present instance concerned with any state- 
ment of facts which merely suggested in- 
ferences. In the statement in question, the 
appellant had in the clearest manner stated 
that he had seen Abdul Haq having sexual 
intercourse with Mst. Rahiman and that he 
had killed them both. This statement was 
therefore clearly a confession, as defined by 
their Lordships, of culpable homicide. The 
exculpatory matter negatived the offence of 
murder, and so of course the statement was 
not a confession of murder. The fact that 
the appellant was being tried for murder 
while the statement was a confession not 
of murder but only of culpable homicide 
does not affect the applicability of s. 25 to 
the statement. The terms of s. 25, “No con- 
fession made to a Police Officer shall be 
proved as against a person accused ofan 
offence” do not limit its applicability only 
to confessions of offences with f which the 
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accused was charged. In this particular 
case it might even be said thatthe accused 
was charged with culpable homicide, as the 
greater includes the less. But apart from 


that, all that is necessary in order that a 
“statement made to the Police should be 


excluded is that it should be a statement 
which, having regard to the circumstances 
of the case, the Court ought in reason and 
substantially to regard as a confession, and 
that the proof of the statement would be 
proof as against the accused. It is clear 
that not all statements containing admissions 
of facts which, adopting the Privy Council 
definition, amounted to confessions of some 
offence or the other, could in reason and 
substantially be regarded as confessions 
operating against the accused by a Court 
trying a case. For instance there might be 
a statement mace to the Police by a person 
being tried for murder which though other- 
wise relevant anda valuable piece of evi- 
dence, incidentally contained such state- 
ments as for instance, that the accused had 
driven ina car leaving his license behind, 
or that he had used highly defamatory 
words to-somebody, or had insulted and 
pushed somebody. The fact that each of 
these incidental statements would technically 
amount to confessions of certain trial offences 
would not prevent a Court from dealing with 
such a statement as one which on the whole 


and substantially was not in the circum- 


stances of the case to be regarded as a confes- 
sion. 

In this case it is clear that the statement 
in question was a confession the admission 
of which would inevitably have operated 
very materially against the appellant. It 
contained admissions of facts which were 
very material part of the facts alleged by 
the Crown against him, admissions on which 
he could have been convicted of culpable 
homicide. The confession was therefore in- 
admissible and rightly excluded by the 
learned Judge. As has been stated before, 
the learned Advocate for the appellant did 
not succeed in showing us that the statements 
which he desired to rely upon were etate- 
ments which could have materially helped 
the appellant. It may be pointed out that 
while excluding the confession, the learned 
Judge did admit a portion of the statement, 
which did not amount to a confession. It 
is therefore not unlikely that if an applica- 
tion to that effect had been made on behalf 
of the appellant, the learned Judge would 
have admitted certain other portions also, 
But no such application was made, and in 
any case, there was nothing in the statement 
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excluded which so far as we can see could 
oe been ofany material use to the appel- 
ant, —~ 

S. Appeal dismissed. 





PATNA HIGH COURT 
Civil Revision No. 119 of 1940 
March 18, 1941 
AGARWALA, J. 
Rani JAGDISH CHANDRA DEO 
* DHABAL DEB—PETITIONER 
versus i 
RAI PADA DHAL AND OTHERS— 


i , OPPOSITE PARTY 

Succession Act (XXXIX of 1925), ss. 105, 109— 
Annuity under will payable to A putra pautradhi purush 
uttaradhikramey—W ull held conferred estate of inherit- 
ance on A—A predeceasing testator — Legacy held 
lapsed —‘‘Any child or other limeal descendant” in 
s. 109, whether includes illegitimate son—Civil, Pro- 
cedure Code (Act V of 1908), O. XXI, r.63-H (Patna) 
—Small Cause Court decree— Execution—Objections 
by garnishee dismissed—Garnishee’s remedy is not 
by way of appeal but by motion to High Court, 

By the terms of a will an annuity was payable to A 
putra pautradhi purush uttaradhikramey. It was not 
made a charge on any specific property. A predeceased 
the testator: 

Held, that the will-conferred an estate of inheritance 
on A butas he had predeceased the testator, the legacy 
lapsed. The phrase, putra pautradhi purush uttara- 
dhikramey was merely discriptive of the estate which 
the testator had proposed to confer on the legatee and 
did not import a gift over to the sons and grandsons 
of the legatee 186 Ind. Cas. 172 (1), followed. 

Illegitimate children are not included in the term 
“child” in a will, deed or other document unless some 
repugnancy or inconsistency would result from their 
exclusion. An illegitimate child is included in the 
term ‘‘child’’ only when there is a designatio persone. 
Hence the phrase “any childor other lineal descen- 
dant’? in s. 109, Succession Act does not include an 
illegitimate son. Swaine v. Kennerley (2), and Beach- 
croft v. Beachcroft (3), relied on. 

Rule 63-H of O. XXI, Civil P. O., does not confer a 
right of appeal in garnishee matters in cases where no 
appeal ordinarily lies. Where therefore the objections 
ofthe garnishee to the executicn -of a Small Cause 
Court decree are dismissed the remedy of the garnishee 
7 not by way ofappeal but by a motion tothe High 

ourt. 


C. R. against an order of the Special Sub- 
Judge, Chaibasa, dated February 24, 1940. _ 


Sir Sultan Ahmad and Mr. B.C. De, for 
the Petitioner. 

Messrs. S. N. Bose and K.N, Banerjee, for 
the Opposite Party. 


Order.—By a will dated May 11, 1905, 
the late proprietor of the Dalbhum ‘Estate 
made a bequest of his properties and ap- 
pointed the present Raja as the executor of 
the will. The latter applied for and obtained 
probate. The will provided inter alia that 
the executor should pay Rs. 135 a month to 
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Haradhan Dhal, a son born of his kept wife 
“putra poutradhi purush uttaradhikramey”. 
Haradhan Dhal predeceased the testator 
leaving a son Kali Prasanna Dhal. The 
opposite party obtained a decree against Kali 
Prasanna Dhal and in the execution proceed- 
ings impleaded the executor of the will of 
the late Raja of Dalbhum as garnishee and 
sought to attach asum of Rs. "88-12-38 out of 
the annuity which heclaims is payable to 
the judgment-debtor. The garnishee object- 
ed denying that the judgment-debtor was 
entitled to an annuity. The trial Court held 
that the decree-holder was entitled to attach 
the money which he sought to attach. 

The question for decision is whether the 
legacy lapsed by reason of the provisions of 

s. #05, Succession Act. The point appears to 
bs covered by the decision of this Court in 
Saroda Prasad v. Debendra Nath (1). There 
by the terms of the will an annuity was 
payable to ‘A putra poutradhi krame’ but 
was not charged to any property. A pre- 
deceased the testator. It was held that the 
will conferred the estate of inheritance upon 
A; but as A had predeceased ‘the testator 
the legacy lapsed. In the course of the judg- 
ment the learned Judges observed that the 
principle of law is that an annuity is a per- 
petual one only in those cases where there is 
a charge on specific property in which cir- 
cumstances the law assumes that it is not an 
annuity alone but the property itself that 
has been bequeathed. It is contended on be- 
half of the decree holder that as in the pre- 
sent case the annuity is directed to be paid 
out of the estate a charge has been created. 
The charge, however, 1s not on any specified 
property, and itis certainly not the case of - 
anybody in the present litigation that the 
entire Dalbhum estate was bequeathed to the 
late Raja’s illegitimate son. It was next 
contended that Kali Prasanna Dhal, the 
judgment-debtor, takes the legacy by reason 
of the provisions of s. 109, Succession Act. 


That section provides : 

“Where a bequest has been made to any child or 
other lineal descendent of the testator, and the legatee 
dies in the lifetime of the testator, but any lineal 
descendent of his survives the testator, the bequest 
shall not lapse but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention 
appears by the will.” 

It is contended that the phrase “any 
child or other lineal descendant” includes 
an illegitimate son. It is well established by 
authority that illegitimate children are not 
included in the term “child” in a will, deed 
or other document unless some repugnancy 

(1) 21P LT 37; 186 Ind. Cas. 172; AIR 7940 Pat 
207; 6 BR 299; 12 R P 454. 
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or inconsistency would result from their 
exclusion. In Swaine v. Kennerley (2) 
Eldon, L.C. said: “The will itself must 
prove. that illegitimate children are includ- 
ed.” The general rule is that an illegitimate 
child is included in the term “child” only 
when there is a designatio persona : 
Beacheroft v. Beachcroft (3). In the present 
case while the terms of the will shew that 
the testator intended to provide for his 
illegitimate son, it does not go further than 
that, or shew that he intended to provide for 
the descendants of his illegitimate son. The 
phrase “putra poutradhi purush uttaradht- 
kramey” is merely descriptive of the estate 
which the testator -proposed to confer on 
Haradhan Dhal and it does not import æ gift 
over to the sons and grandsons of the latter. 
I would therefore set aside the decision of 
the learned Munsif and dismiss the decree- 
holder’s clain to attach the money in dis- 
pute, Ib may be mentioned that the decree in 
execution is a decree of the Small Cause Court 
and is being executed in that Court. The 
garnishee preferred an appeal against the 
decision of the Small Cause Court dismiss- 
ing his objection to the Subordinate J udge 
as a result of wrong legal advice given to him 
with regard to proper construction of the 
new r. 63-H of O. XXI. That rule however 
does not confer a right of appeal in garnishee 
Matters in cases where no appeal ordinari- 
ly lies. The remedy of the granishee was, 
therefore, not by way of appeal to the Sub- 
ordinate Judge but by a motion to this 
Court. The learned Subordinate J udge‘right- 
ly held, therefore, that no appeal lay to him 
against the order of the Small Cause Court 
Judge. 


D, Revision allowed. 


(2) (1813) 1 V & B 469; 12 R R 269. 
(3) (1816) 1 Madd 430; 16 R R 242. 





NAGPUR HIGH COURT 
Civil Revision No. 350 of 1940 
March 20, 1941 
CLARKE, J. 
KISANLAL SADASUKH MARWADI— 
—PETITIONING CREDITOR—APPLICANT 
VETSUS 


GULAM DASTAGIR GHASUMIYA 
AND OTHERS— OPPOSITE PARTY 

Provincial Insolvency Act (V of 1920), ss, 38, 17— 
Debtor dying before his adjudication as insolvent— 
Subsequent passing of adjudication order—His legal 
representative, if can enter into composition with 
creditors, under s. 38. 

Where a debtor has died before he has been ad- 


judged insolvent and an order of ad§udication is sub- 
e 
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sequently passed against him, his legal representatives 
can enter into a composition with his creditors in ac- 
cordance with s. 38 ofthe Prov. Insol. Act. Com- 
position with creditors is one of the proceedings for 
the realisation and distribution of the property of the 
debtor, within the meaning of s, 17 and if the propos- 
ed composition is not a fair one to all concerned, the 


Court has ample power to refuse sanction to such com- 
position, 


[Case-law referred to.] 


C. R. App. by. creditor No. 1 for revision 
of the order of the Court of the Additional 
Cia Judge, Akola, dated March 5, 
1940. 

Mr. J. R. Mudholkar, for the Applicant. 


Mr. W. W. Bhole, for. the’ Opposite 
Party. : l 


Order.—This revision application raises 
an interesting point of law which appears 
to be res integra in this country. The 
question is whether, where a debtor has died 
before he has been adjudged insolvent and 
an order of adjudication is subsequently 
passed against him, his legal representatives 
can enter into a composition with his credi- 
tors in accordance with s. 38 of the Prov. 
Insol. Act. 

Section 17 of the Act provides: 

“If a debtor by or against whom an insolvency 
petition has been presented dies, the proceedings in 
the matter shall, unless the Court otherwise orders, 
be continued so far as may be necessary for the 


realisation and distribution of the property of the 
debtor.” 


It is contended on behalf of the applicant, 
who objects to the scheme which the Courts 
below have approved of, that a composi- 
tion withcreditors is not necessary for the 
realisation and -distribution of the property 
of the debtor and thats.17 therefore does 
not apply to any such scheme. It is also 
contended that under s 38 only the debtor 
can submit a proposal for a composition with 
his creditors: and that the legal representa- 
tives of the debtor are not included. 

In Venkatarama Aiyar v. Official Receiver, 
Lunnevelly (1) it was held that under s. 17 
of the Prov. Insol. Act an application by a 
debtor for adjudication made while he was 
alive could be continued after his death, when 
he could be adjudged insolvent. Although 
that is not the point in the case before me, 
there is some reasoning of the learned 
Judges who decided that case which is of 
assistance in determining the question which 
I have to decide. The learned J udges have 

pointed out the change which has taken place 
in the wording of s. 17, whereby the words 
“as if he were alive” have been omitted and 
the words so faras may be necessary for the 

(1) 51 M 344; 109 Ind. Cas, 94; (1928) M W N 237: 

27 L W 437; 54M L J 585; A TR 1998 Mad, 476, 
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realisation and distribution of the property 
of the debtor” included in s. 17 and they 
point out that the petition having been pre- 
sented, the word “proceedings in the matter” 
include subsequent steps in connection with 
it, and they say at p. 646*: 

“We think that the alteration of the language in 
s. 17 is only intended to show clearly the nature of 
the proceedings, that is, that the proceedings are 
only for the realization and distribution of the pro- 


perty.” 

TneRamathai Anniv.Kanniappa Mudahar 
(2) the same question arose for decision 
before another Bench of the Madras High 
Court, which explained the necessity for 
the change im the wording of s. 17. It 
was pointed out that 

‘in order to obviate any difficulty that might arise 
in continuing the proceedings by reason of these provi- 
sions (s. 37 and s. 43) the word above mentioned 
were enacted. All that is necessary after the in- 
solvent’s death is to see that the assets of the 
insolvent are realized and distributed among the 
creditors.” 

There is therefore no material alteration 
in the wording of s. 17 as far as this case 
is concerned. The corresponding section of 
the English Bankruptcy Act is framed in the 
same language that was used in s. 17 of the 
Prov. Insol. Act before the change above 
referred to, that is to say, the provision there 
is that the proceedings are to continue as 
though the debtor was alive. In re Walker 
(3), it was held that if on the death of a 
bankrupt two days after filing his petition 
the debtor’s representatives make arrange- 
ments with the creditors, the Court will use 
the discretion given to it by s.-108; that 
means that the Court can entertain and 
sanction a composition with the creditors 
come to by the representatives of the cleceas- 
ed bankrupt; and as I have already held 
that the wording of s. 17 of the Prov. Insol. 
Act makes no material difference, it follows 
that under the Prov. Insol. Act also the 
representatives of a deceased insolvent can 
‘make a composition with the creditors. 

On behalf of the applicant Mr. Mudholkar 
has referred to me a decision in Asa Nand 
v. Bishan Singh (4), where it was held that 
on the death of an insolvent there is an auto- 
matic discharge of the insolvent. From this 
he seeks to argue that there can be no scope 
for a composition with the creditors. That 
case was, however, one in which the property 
had been already distributed prior to the 


death of the insolvent, and the Court con- 
(2) 51 M495. 110 Ind. Cas. 167; 27 L W 508; Al 
R 1928 Mad. 480; 55 ML J 235. 
(3) (1886) 54 LT 682. 
= A IR 19331ah. 997; 147 Ind. Cas. 695; 6 R l- 
42l. -> 
“Page of 51 M.—[Ed.] 
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sequently held that the proceedings must 
automatically be held to have terminated. 
That follows from s. 17 itself, which allows 
the proceedings to continue only as far as 
may be necessary for the realisation and 
distribution of the property of the debtor. 
The property of the debtor having been once 
distributed,there is no scope for the continua- 
tion of the proceedings after the death of the 
insolvent, Another Judge of the Lahore High 
Court in Nanak Chand v. Official Receiver 
(5), on the question of discharge took a 
different view from the learned Judge in 
Asa Nand v. Bishan Singh (4)-and held 
that the minor sons of the debtor who 
had been declared insolvent after his death 
coukl ask the Court for a discharge, that 
is to say, that there was no automatic dis- 
charge of the insolvent by reason of his 
death. On behalf of the non-applicants I 
have been invited to accept the reasoning in 
thiscase as analogous for the purpose of 
holding that the representatives of the deceas- 
ed insolvent could make a composition with 
the creditors. I do not think it is necessary 
to consider the question whether a discharge 
is automatic or not, since it appears to me 
that s. 17 contains all the necessary provi- 
sions for supporting the order of the lower 
Courts inthis case. Composition with credi- 
tors is one of the proceedings for the realisa- 
tion and distribution of the property of 
the debtor, and if the proposed composition 
is not a fair one to all concerned, the Court 
has ample power to refuse sanction to such 
composition. If itis a fair one, as it “has 
been held to be by one of the two Courts 
in the case before me, it is in my view cer- 
tainly necessary or at least desirable for 
the realisation and distribution of the pro- 
perty of the debtor. There is therefore no 
reason to interfer with the order of the 
lower Court remanding the case. The appli- 
cation is dismissed. As, however, the point 
is not without difficulty and is, as I have 
said, res integra, I make no order for costs. 


S. Application dismissed. 
"a AIR 1935 Lah. 935; 160 Ind. Cas. 708;8 R L 
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PATNA HIGH COURT 
Criminal Revision No. 403 of 1941 


June 6, 1941 
VARMA, J. l 
CHHANOO PRASAD SINGH AND OTHERS— 
PETITIONERS 
Versus ° 


SAKHICHAND SAHU-—OPPOSITE PARTY 
Criminal trial—Stay—Criminal proceedings started 
before Civil suit, if should be stayed till decision in 


Civil Court, in case where right of fishery is in 


dispute. 

When the question of the right of fishery was m- 
volved in both the criminal case and civil suit, between 
the same parties and one of the parties whose 
criminal case was dismissed was referred to Civil 
Court while the opposite party wasbeing prosecuted 
on a complaint by him: 

Held, that it was pre-eminently a matter which 
should be decided in Civil Court and consequently, the 
criminal case which was still proceeding should be 
ee till the disposal of the civil suit which had been 

ed; = 
- Held, however, that as itwas important that the 
evidence connected with the case should not be lost 
the examination of the prosecution witnesses should 
continue till the prosecution case was closed and after 
that the criminal proceedings should be stayed. 41 Ind. 
Cas. 141(1), 119 Ind. Cas. 888 (2), 135, Ind. Cas. 513 
(3), referred to. 

Cr. R. against an order of the Sessions 
Judge of Darbhanga, dated April 25, 1941, 
affirming an order of the Sub-Divisional 
Magistrate of Samastipur, dated January 
29, 1941. 

Mr. G. N. Mukharji for Mr. S. K. Mitra, 
for the Petitioners. 

Order. — This is a petition directed 
against the order of the Court below refus- 
ing to stay criminal proceedings pending a 
civil suit which has been numbered as Title 
Suit No. 70 of 1940 before the Subordinate 
Jadge of Darbhanga. The petitioner bad 
filed a complaint against certain mallahs 
for having caught fish on June 23, 1940, in 
the portion of a river falling within his 
zamindari in village Bharpura. That peti- 
tion was filed on June 24, 1940, but it 
was dismissed under s. 203 of the Criminal 
P.C. A petition was filed for further in- 
quiry but that also was dismissed on August 
6, 1940, with an observation that the peti- 
tioner, Chhanoo Prasad Singh, should have 
his title adjudicated by the Civil Court. 
On the same day on which the petitioner 
filed the complaint, that is, on June 24, 1940, 
a criminal case was filed by a member of 
the opposite party against the present peti- 


tioners alleging that they had a right to fish- 


in the river by virtue of the settlement from 

Govt. and the petitioners Were ordered to 

take their trial which is now proceeding. 

The learned Magistrate before whom a 

prayer was made that he should stay the 
6 
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criminal case pending the duration of the 
civil suit asked the petitioners by an ordet 
dated December 13, 1940,to file acopy of 
the plaint on January 3, 1941. But the peti- 
tioners, for reasons which are not apparent, 
did not file the plaint till January 29, 1941. 
The learned Magistrate did not think it pro- 
per to stay the criminal proceedings. Against 
that a petition was moved before the Ses- 
sions Judge of Darbhanga.. The learned 
Sessions Judge said that at first he was of 
opinion that the petition should be allowed 
but on account of laches on the part of the 
petitioners and taking into consideration the 
long time that would elapse before the civil 
case would be disposed of he did not think 
it necessary to interfere with the order 
passed by the Magistrate. He lays special 
emphasis on the fact that although the 
Magistrate dismissed the petition for further 
inquiry on August 6, 1940, with an observa- 
tion that the petitioners should go and 
file a civil suit, the suit was not filed 
till November 7, 1940. The time that 
elapsed between the two dates seems to be 
a long one but one has to remember that 
if the Secretary of State isa party under 
s. 80 of the Civil P. C. two months clear 
notice is necessary. Moreover, as the ques- 
tion of the right of fishery is involved both 
in the criminal as well asin the civil suit 
itis pre-eminently a matter which should 
be dealt with by a Civil Court. As to whe- 
ther criminal proceedings should be stayed 
when a civil suit is pending is a question 
which depends uponthe facts in each case. 
The earliest case in this Court was a decision 
reported in Khobhari Raiv. Bhagwat Rat, 
41 Ind. Cas. 147 (1), where criminal proceed- 
ings with certain conditions were stayed 
during the pendency of a civil suit although 
the civil suit was filedon January 26, 1917, 
while the criminal case was filed on Novem- 
ber 10, 1916. Onthe other hand, we have 
got the decision reported in Hirday Narain 
Singh v. The King Emperor (2), in a case 
of forgery where criminal proceedings were 
not stayed. Many unreported cases have been 
brought to my notice, for example, Civil 
Criminal Revision No. 5 of 1929, decided on 
February 11, 1930, by Jwala Prasad, J., 
Criminal Revision No, 111 of 1930, by 
Macpherson, J. decided on April 2, 1930 and 
Criminal Revision No. 362 of 1931 decided 
by Noor, J. on September 29, 1931 and there 
are also certain observations by Dhavle, J., 


(1) 41 Ind. Cas. 147: 1P LW 793;18Cr L J 771: 
AIR1917 Pat. 621. 

(2)10 P LT 889; 119 Ind. Cas. 888; A I R 1929 
Pat 500; 30 Cr L J 1101; Ind. Rul. (1929) Pat 616. 
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in his judgment in the case of Jagannath 
Caharyya v. A. Rajagopalachari (3). This 
18 a casein which I am of opinion, that the 
criminal proceedings should be stayed as 
the learned Sessions Judge originally in- 
tended pending the disposal of the civil suit. 
But as it is important that the evidence con- 
nected with the case should not be lost the 
examination of the prosecution witnesses 
should continue till the prosecution case is 
closed and after that the criminal proceed- 
ings should be stayed. At the same time 


the Hearing of the civil suit should be expe- 
dited. 


D. Order accordingly.. 


(3) 12 P L T 671g 135 Ind. Cas. 513: AI R 1931 Pat 
411; (1931) Cr Cas 999; 33 CrL J 147; Ind. Rul. 
(1932) Pat 33. 
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LAHORE HIGH COURT 
Second Appeal No. 500 of 1939 and 
First Appeal No. 260 of 1940 
November 26, 1940 
DALIP SINGH AND Din MoHAMALAD, JJ. 
ADMINISTRATOR, LAHORE 
MUNICIPALITY—Derenpanr— 
APPELLANT 
VeETSUS 

Proresson MUNIR-UD-DIN SHEIKH, 

ISLAMIA COLLEGE, LAHORE— 

PLAINTIFF— RESPONDENT 

Specific Relief Act (I of 1877), ss. 55, 45—Local 
„authority — Orders of — Discretionary, orders of 
Municipality under Punjab Municipal Act (III of 
1911), s. 193 (2) constituting abuse of power vested in 
it— Power of Civil Court to interfere in spite of 
Punjab Municipal Act (IT of 1911), s. 225—Power to 
issue injunction under s. 55 where s. 45 does not 
apply—S.55 is independent of s. 45—Power of Civil 
Court to issue injunction to compel performance of 
acts which they are capable of enforcing even in cases 
to which s. 45 does not apply. 

In spite of s. 225, Punjab Municipal Act, the Civil 
Courts can interfere even with the discretionary orders 
ofthe Municipal Committee under s. 193 (2), of the 
Municipal Act, if those orders are an abuse of the power 
vested in if, or, in other words, are in any way un- 
reasonable, arbitrary, capricious, oppressive or partial, 
The Civil Court can under s. 55, Specific Relief Act 
issue injunctions to the Municipal Committee even in 
cases where s. 49 of that Act does not apply. [p. 78, 
col, 2 

[English and Indian case-law discussed.] 

The piece of land on which A intended to build formed 
part of an area for which a lay out plan had already been 
sanctioned by the Municipal Committee. The Com- 
mittee made a proposal in respect of this locality pres- 
cribing @ minimum limit at 4 kanals but it was 
turned down by the Provincial Govt. The Committee 
‘gave sanction to B and C to build on approximately 15 
marlas of land in that locality and (is plan was 
‘sanctioned after sanction had been refused in A’s case. 
Subsequently the Administrator of the Committee granted 
sanction to A himselfon a new plan. Similarly, in the 
case of D noscheme had come into existence nor had 
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one been submitted for approval to the Provincial Govt. 
The refusal took place in 1936 and even after the lapse 
of four years the Municipal Authorities were not in a 
position to say that they had’ made any progress what- 
ever with any scheme contemplated for the locality : 
Held, that the order of the Committee refusing sanc- 
tion to the original plan submitted by A, was based on 
the advice tendered by the Govt. architect that buildings 
in tht locality should not be allowed on less than 
d kanals. The refusal was nothing less than capricious 
and oppressive in that it ignored that barring two plots 
of land measuring less than 2 kanals in the aggregate, 
there was not a single plot which had not been built 
upon in that locality oad that the condition sought to 
ae on A could in no circumstances be satis- 


ed. 
Held, further that the refusal of the Committee to D 


on the score of a contemplated scheme was not only arbi- 
trary but illegal. 

Section 55, Specific Relief Act, is independent of s.45 
and the extraordinary jurisdiction vested in the High 
Courfs of Judicature at Calcutta, Madras and Bombay 
does not inany way affect the jurisdiction vested in the 
Civil Courts in general by virtue of s. 55 to issue 
mandatory injunctions to compel the performance of 
certain acts which the Courts are capable of enfore- 
ing. Section 45 contemplates an application by the 
person aggrieved, while s.55 appears under Chap. X 
which deals with perpetual injunctions and is in no way 
limited by Chap. VI under which s. 45 appears. More- 
over, Chap. VI is headed “of the enforcement of public 
duties’ and is intended to deal with emergent cases 
where no other specific and adequate legal remedy is 
available ; while s. 99 is of general application and is not 
so limited in its scope. 87 Ind. Cas. 51 (22) and 
Stranchey v. Municipal Board, Cawnpore (32), ap- 
proved. [2b2d.] 


S. A. and F. A. referred by Abdu- 
Rashid, J. dated December 20, 1939. 


Messrs. Norman Edmunds and Hamid 
Ullah Siddiqi, for the Appellant. 

Messrs. J. N. Aggarwal and Bashir 
Ahmad, for the Respondent. 


Din Mohammad, J.—This judgment will 
cover both regular second appeal No. 500 of 
1939 and regular first appeal No. 260 of 1940. 
They have arisen out cf two suits respec- 
tively instituted by Sheikh Munir-ud-Din 
and Lala Sikandar Lal against the Munici- 
pal Committee, Lahore, through its Ad- 
ministrator. The relief claimed in Sheikh 
Munir-ud-Din’s case was for the issue of a 
perpetual injunction against the defendant 
restraining the defendant from interfering 
with his construction in accordance with 
the plan submitted by him; while the relief 
claimed by Lala Sikandar Lal was for a 
mandatory injunction directing the defendant 
to sanction the plaintiff’s building plan as 
submitted. Both these suits were resisted 
by the Administrator on the ground that the 
Civil Courts had no jurisdiction to interfere 
with the internal administration of the 
Municipal Committee and that, at any rate, 
they could not grant the reliefs prayed for. 
In both the suits the contention raised by the 
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Aministrator was repelled by Sardar Dalip 
Singh, Subordinate Judge, First Class, and 
the suits were decreed by him on different 
dates. l 

Against the decision in Sheikh Munir- 
ud-Din’s case, the Administrator took an 
appeal to the Senior Subordinate Judge, 
who however maintained the decision of the 
Court below. Dissatisfied with that deci- 
sion, the Administrator presented a second 
appeal to this Court, which came on for 
hearing before Abdul Rashid, J. The learnad 
Judge, considering the importance of the 
question involved in the case, recommended 
that it be heard by a Division Bench and 
the Hon’ble the Chief Justice agreed with 
him. In Lala Sikandar Lal’s case, too, the 
Administrator made an appeal to the Court 
of the Senior Subordinate Judge. But in- 
stead of disposing of -the case himself, he 
requested the District Judge to move this 
Court to transfer the appeal under s. 24, 
Civil P. C., in view of the action taken by 
Abdul Rashid, J., in Sheikh Munir-ud-Din’s 
case, and the case was on the motion of the 
District Judge transferred to this Court. 
The questions of law that fall to be judged 
in these cases are: 

(1) Whether the Oivil Courts have any 
jurisdiction to interfere with the orders of 
the Committee refusing to sanction erection 
or re-erection of any building, and, if so, in 
what circumstances; and 

(2) Whether any injunction can be issued 
to the Municipal Committee directing it to 
proceed, or not to proceed, in a certain 
manner ? 

The powor to sanction or to refuse to 
sanction the erection or re-erection of any 
building vests in the Municipal Committee 
by virtue of s. 193, Municipal Act. By sub- 
s. (1); the Committee is enjoined to refuse to 
sanction the erection or re-erection of any 
building, if it is in contravention of any bye- 
law -made by the Committee under sub-s. (1) 
of s. 190 or in contravention of any scheme 
sanctioned under sub-s. (3) or sub-s. (4) of 
s. 192. By sub-s. (2) of the same section, the 
Committee is empowered to refuse to sanc- 
tion the erection or re-erection of any 
building for any -other reason to be com- 
municated in writing to the applicant, which 
it deems to be just and sufficient as affecting 
such building, or if the land on which it 15 
proposed to erect or re-erect such building 
is vested in the Crown or in the Committee 
and the consent of the Govt. concerned or 
of the Committee, as the case may be, has 
not been obtained, or if the title to the land 
is in dispute between such person and the 

| | 
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Committee or any Govt. In the cases before 
us, it is conceded on behalf of the Adminis- 
trator that the erection of the proposed build- 
ings was notin contravention of any bye-laws 
made under sub-s.(1) of s. 190, or of any 
scheme sanctioned under sub-s. (3) or sub- 
s. (4) of s. 192, and, consequently, sub-s. (1) 
of s. 193 does not come into play. Similary, 
two out of three alternatives referred to in 
sub-s. (2) of s. 193 are not to be considered in 
these cases, aS the land on which the propos- 
ed buildings are to be erected admittedly 
belongs to the aggrieved persons. We are 
solely concerned therefore with the first 
alternative of sub-s. (2) of s. 193. On behalf 
of the Administrator, it is contended that this 
sub-section vests the Committee with un- 
fettered powers to refuse to sanction the 
erection or re-erction of any building for any 
other reason which it deems to be just and 
sufficient as affecting such building and that 
the only control that can be exercised on this 
power is by the appellate authority mention- 
ed in s. 225 of the Act, which lays down in 
clear terms that no refusal of a Committee 
under s. 193 to sanction the erection or re- 
erection of a building shall be liable to be 
called in question otherwise than by such 
appeal. It is argued that when in a Special 
Act a special remedy is provided for the 
agerieved persons, ib is that remedy alone 
which can be availed of by them and that 
recourse to Civil Courts cannot be had in the 
circumstances. It is further contended that 
pewers granted to public bodies should he 
liberally construed in their favour and, con- 
sequently, all those sections which restrain 
outside interference with the action of the 
Municipal Committee should be so interpret- 
ed as to bar the jurisdiction of Civil Courts 
altogether, whatever, the nature of the act 
complained of may be. At any rate no in- 
junction can be issued to the public body 
concerned enjoining it not to interfere with 
the erection of a building or directing it to 
sanction a building in a particular manner. 
On behalf of the respondents, however, it 
is urged that so long as a Committee con- 
ducts itself reasonably and within the 
statute, its orders are sacrosanct. But if any 
authority vested in the Committee is abused, 
or he Committee conducts itself ina man- 
ner which can be characterised as wanton, 
uni sonable, arbitrary, capricious or op- 
pre ive, the common law right of the sub- 
ject to have his grievance redressed by the 
Civil Courts is not barred. Similary, Civil 
Courts are empowered to issue injunctions 
to the Committee to do or not to do certain 
things in a certain manner. This necessi- 


72 
tates the consideration of the principles 
enunciated in the various judicial decisions 
relied upon by both sides in support of their 
respective contentions. 

The English decisions on which Counsel 
for the Administrator has relied are Kerr v. 
Corporation of Preston (1), In re Dudley 
Corporation (2), Vallance v. Falle (3), Smith 
v. Chorley Rural Council (4), Pasmore v. 
Oswaldtwistle Urban District Council (5), 
Allen v. Shasp (6) and Colonial Bank of 
Australasia v. Robert Willan (7). In Kerr 
v. Corporation of Preston (1), it was held 
that a Court of equity had no jurisdiction to 
restrain criminal proceedings for the recovery 
of a penalty irtposed by an Act of Parliament 
for a breach ofits enactments. Apart from 
the fact that the point involved in that case 
was different from the oneewith which we 
are dealing at present, Jessel, M. R., who 
delivered the judgment remarked at p. 467* 
that he should not be taken to lay down a 
rule that the Court might not interfere in 
a possible case, but all that he intended to 
convey was that as a general rule it will not. 
In In re Dudley Corporation (2), the matter 
arose under the Public Health Act. Brett, 
L, J. in the course of his judgment on appeal 
at p. 93t observed : 

“The general rule on this head of law is, that 
where the Legislature “gives power to a public body 
todo anything of a public character, the Legislature 
means also to give to the public body all rights, with- 
out which the power would become wholly unavailable, 
although such a meaning cannot be implied in rélation 
to circumstances arising accidentally only.” 

In my view, this case dealing with the 
question of the construction of a certain 
statute and the determination of the rights 
vested by it in the local authority is alto- 
gether beside the point. In Vallance v. Falle 
(3) it was held that an action would not 
he for the refusal to give to a seaman the 
certificate of discharge directed to be given 
by a section of the Merchant Shipping Act, 
the.only remedy for such refusal being the 
penalty provided by that section. In deli- 


ob (1877) 6 Ch. D 463; 46 L J Ch. 409; 25 WR 
4. 

(2) 1881809 B D86; 5L LJ Q B 121; 45 L T 733; 
46 J P 340. 


(3) (1884) 13 QB D 109; 53 LJ QB 459:51 L T 
158: 32 W R 770; 48 J P 519; 5 Asp. M O 280. 
B D 678; 66 L J Q B 427; 76 L T 637; 
W R 417; 61 J P 340. 
367; 67L. J QB 635; 76 LT 569; 62 
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~ *Page of (1877) 6 Oh. D.—[Hd.] 
+Page of (1881) 8 Q. B. D.—{[Ed] " e 
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vering his judgment, Stephen J. remarked 
that in that case it was necessary to consi- 
der the provisions of the statute to see what 
the Legislature intended, and he came to 
the conclusion thatit was not intended by 
the Legislature to confer a general right 
which might be the subject of an action and 
that all that was done wasto create a duty 
sanctioned only by a particular penalty and 
consequently the only remedy for breach of 
the duty was by proceedings for the penalty. 
Mathew, J., who concurred in the order 
made by Stephen, J. observed that upon the 
true construction of the Act it never could 
have been intended that the withholding of 
the certificate should furnish ground for an 
action. Counsel for the Administrator urges 
that in the cases before us, too, the with- 
holding of the sanction furnished no ground 
for an action and that the Legislature in- 
tended to restrict the remedy to an appeal 
to the Commissioner and, consequently, the 
jurisdiction of the Civil Court was barred. 
In my view, however, the principles enun- 
ciated in the case under consideration cannot 
be applied to the cases before us, inasmuch 
as there the question was whether for the 
breach of a statutory duty, for which remedy 
had been provided under the Act, any other 
remedy couldalso be had, while here the 
question does not relate to the breach of any 
statutory duty but relates to the exercise 
of a common law right not provided for in 
the statute itself. In fact, in the case cited, 
this distinction was emphasized by Coun- 
sel for the defendant himself who at p. 109* 
is reported to have argued that there being 
no common law duty or obligation imposed 
upon the Master of a vessel to give such 
certificate of discharge, a common law action 
could not be sustained. 

In Smith v. Chorley Rural Council (4) 
the Court of appeal no doubt refused to 
issue @ mandamus to a local authority to 
compel them to approve the building plans, 
but in all the three judgments delivered 
separately by Lord Esher, M. R., Lopes and 
Chitty, L. JJ., it was particularly remark- 
ed that thelocal authority had honestly ex- 
ercised its jurisdiction and, consequently, 
the exercise of the discretion vested in it 
could not be questioned. Evenin the head 
note it is stated that where a local authority 
have, in good faith, refused to pass building 
plans, no action lies for a mandamus. It 
is obvious therefore that even under this 
judgment cases can arise when 4 mandamus 
can issue to the local authority concerned 
even in those matters in which it is em- 
~ “Page of (1884) #30 B D.—[Ed] 
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powered to exercise its discretion under its 
charter. In Pasmore v. Oswaldtwistle Urban 
District Council (5) the question was whe- 


` ther the duty of a local authority under 


s. 15, Public Health Act, could be enforced 
by an action for mandamus brought by a 
private person and it was decided that 
where an Act created an obligation and 
enforced the performance in a_ specified 
manner that performance could not be en- 
forced in any other manner. This considera- 
tion does not arise in the cases before us as 
explained above, and consequently this 
judgment is of no use in the decision of these 
cases. Besides, it would appear from Lord 
Macnaghten’s judgment in that case at 
p. 397* that there could bean exception to the 
general rule as stated above and it may 
also be observed that his Lordship in decid- 
ing that case relied on considerations in 
regard to the waste of time and money and 
the great inconvenience which would result 
from recourse to ordinary legal proceedings. 
In Allen v. Shasp (6) the question was whe- 
ther the decision of an assessor under the 
Assessed Tax Act could be questioned in an 
action and the reply was given in the 
negative; Parke, B. remarking that the object 
of the Legislature was to make the decision 
of the assessor final and binding. Reliance 
was further placed on a previous case where 
it had been said 

“that it had been determined by all the Judges of 
England, that whena statute provides that the judg- 
ment of commissioners appointed thereby shall be final 


their decision is conclusive and cannot be questioned 
in any collateral way.” 


It is apparent that in that case no question 
arose whether the judgment of the assessor 
was vitiated on any of the grounds on which 
reliance is placed by the plaintiffs before us. 
That that consideration is material even in 
tax cases would appear from a recent judg- 
ment of their Lordships of the Privy Council 
as reported in Commissioner of Income-tax 


United & Central Provinces v. Badridas 


Ramrai (8), where it was remarked that it 
Was presupposed that the officer must not act 
dishonestly or vindictively* or capriciously, 
because he must exercise judgment in the 
matter. In Colonial Bank of Australasia 
v. Robert Willan (T) reliance was placed on 
a passage at p.443t where it is said that 
where a Judge properly enters upon the 

(8)I L R (1937) Nag. 191; 167 Ind. Cas. 793; 1937 O 
L R210; 1937 A L R 315; 9R P C215;3B R 413; 
1937 O W N 484; AIR 1937 P O 133; 39 P L R 380; 
41C W N719;46 L W 21; 39 Bom. L R 765; (1937) 


2 M L J 43; 31S L R 284; (1937) M W N 858; (1937) 
AL J 928 (P ©). 
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enquiry but miscarries in the course of it, 
the superior Court cannot quash an adjudica- 
tion upon’ such an objection without assum- 
ing the functions of a Court of appeal, and 
the power to re-try a question which the 
Judge was competent to decide and the 
authorities establish that an adjudication by 
a Judge having jurisdiction over the sub- 
ject-matter is, if no defects appear on the 
face of it, to be taken as conclusive of the 
facts stated therein. The principle enunciat- 
ed in this judgment, so far as it goes, canot 
be questioned, but, in my view, it is inappl- 
cable to the present cases. These authori- 


' ties therefore render no help to the appel- 


lant. Besides these decisions reference was 
made to Branson v. Municipal Commis- 
sioners for the Town of Madras (9), Muni- 
cipal Commissigner, Madras v. Branson 
(10), Secretarg of State v. Meyyappa Chet- 
tiar, 170 Ind. Cas. 49 (11), Ollivant v. 
Rahimtula Nur Mahomed (12), Municipali- 
ty of Wat v. Krishnaji Gangadher (13), 
Morar v. Borsad Municipality (14), Tri- 
bhovan Chunilal v. Ahmedabad Municipalt- 
ty (15), Bhaishankar Nanabhai v. Munici- 
pal Corporation, Bombay (16), Moran v. Chair 
man of Motihari Municipality (17), Queen 
Empress v. Mukunda Chundar (18), Charr- 
man of Giridth Municipality v. Sriosh 
Chandra (19), Prosad Chandra v. Corpora- 
tion of Calcutta (20), Yar Mohammad v. 
Hayat Mohammad (21), Abdul Rahman v. 
Abdul Rahman (22), Dhunde Chowdhury v. 
Municipal Board (23), Jorhawan v. Muni- 
cipal Board, Gorakhpur (24), Jott Prasad 
v. Amba Prasad (25), Municipal Board 
Moradabad v. Shiam Lal (26), Chairman, 


(9) 2 M 362(F B.) 

(10) 3 M 201. 

(11) 170 Ind. Cas. 49; A I R 1937 Mad. 241; IL R 
(1937) Mad: 211; (1936) M W N 1056; 44 L W 808; 10 
R M117. 

(12) 12 B 474, 

(13) 23 B 446. 


(14) 24 B 607; 2 Bom. L R417. 
(15) 27 B 221; 5 Bom. L R 48. 
(16) 31 B 604; 9 Bom. L R 417. 


(17) 17 C 329. 

(18) 20 C 654; 

(19) 35 C 859:12 C W N 709:7 CLJ 631. 

(20) 40 C 836; 22 Ind. Cas. 388; A IR1915 Cal. 31; 
17 OW N 929. 

(21) 22 O W N 342; 42 Ind. Cas, 768; A I R 1918 Cal, 
901; 18 Cr. L J 1024. 

(22) 47 A 513; 87 Ind. Cas. 51; A I R 1925 All. 380; 
23 ALJ 385 (F B). 

(23) A I R 1925 All. 699; 88 Ind. Cas. 899. 

(24) A I R 1926 All. 18; 88 Ind. Cas. 814. 

(25) 55 A 406; 142 Ind. Cas. 403; AIR 1933 All. 358; 
(1933) A L J 303; Ind. Rul. (1933) All. 111. 

(26) AIR 1937 All. 298; 168 Ind. Cas. 689; (1937). 
A L J 180; 1937 AL R 396; 9 R A 671. 
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Municipal Board, Jhansi v. Bhajan (27), 
Chippal v. Municipal Committee of Simla 
(28), Municipal Committee, Ambala v. Mohen- 
dar Singh (29), Intazamia Committee Gurd- 
wara Ramsar Manjihi Sahib v. Maniram 
(30) and Zamindara Bank, Sherpur Kalan 
v. Suba, 71 Ind. Cas. 722 (31). 


In Branson v. Municipal Commissioners 
for the Town of Madras (9), the appellant 
contended that the Municipal Commissioners 
for the town of Madras could not legally 
assess or at all events levy water rate on a 
house unless and until they were, as a 
condition precedent, in a position to sup- 
ply water for domestic use to the tax-payer 
and in Municipal Commissioners, Madras 
v. Branson (10), the same appellant required 
the Commissioners to lay a main and fur- 
nish him with asupply of water for domes- 
tic purposes and to erect a stand-pipe or 
fountain at or within a distance of 150 
yards of hispremises. In the former case 
it was held that the right of the Commis- 
sioners to levy the water tax was indepen- 
dent of the duty imposed upon the Com- 
missioners to supply water and in the latter 
case it was decided that where a public body 
had received by statute a discretionary 
power to levy and was laid under an obli- 
gation to collect a rate, an injunction could 
not be granted by a Court so as to deprive 
such public body of the power of exercising 
its discretion or to prohibit it from discharg- 
ing the obligation. The very recital of the 
facts apart from the principles laid down in 
these judgments indicates that they are 
distinguishable. Secretary of State v. 
Meyyappa Chettiar, 170 Ind. Cas. 49 (11) 
isa case under the Income Tax Act and 
not in point. All that is. relied upon in 
Ollivant v. Rahimtula Nur Mahomed (12), 
isthe principle enunciated therein on the 
strength of some English authorities that the 
power conferred upon Municipalities and 
corporations should be liberally construed. 
But even if this be so, the question is 
whether the position maintained on behalf 
of the Administrator in these cases is legally 
tenable. In Municipality .of Wai v. 
Krishnajt Gangadhar (13), as well as in 
Morar v. Borsad Municipality (14), the 
question for decision was whether a Civil 


(27) A I R1937 All. 444; 169 Ind. Cas. 920;1937 A L 
J 401; 1937 A L R 604; 10R A 84. 

(28) 24 P R 1890 Or. 

(29) 38 P R 1911; 9 Ind. Cas. 1000; 118 P L R 1911; 
97P W R1911. 

(30) A I R 1940 Lah. 154; 189 Ind. Cas. 449; 42 PLR 
180; 13 RL 79 


(31) 71 Tnd. Oas. 722; A IR 1924 Lah. 418. 
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Court had power to revise the annual rental 
value determined by the authority nominat- 
ed under the Act and no question of the 
abuse or unreasonable exercise of the power 
arose. In Tribhovan Chunilal v. Ahmed- 
abad Municipality (15) the remarks made 
a? pp. 249 and 252* in the judgment of 
Chandavarkar, J., rather help the res- 
pondents than the appellant. At p. 249* it is 
stated : 

“The power may be exercised as the Municipality 


‘think proper’ which means that it should be exer- 
cised, not capriciously or arbitrarily but reasonably.” 

Later, on the same page if is said : 

“It is clear that if the action of the Municipality 
taken under the section is not inconsistent with the 
provisions of the Act, it will be legal, provided it is 
reasonable.”’ 

Again, on the same page a quotation from 
an English judgment is re-produced which 
is to the following effect : 

“If the bye-laws of a public representative body were 
found to be partial and unequal in their operation as 
between different classes; if they were manifestly 
unjust; if they disclosed bad faith; if they involved 
such oppressive or gratuitous interference with the 
rights of those subject to them as could find no justi- 
fication in the minds of reasonable men, the Court 
might well say: ‘Parliament never intended to give 
authority to make such rules; they are unreasonable 
and ultra vires.” 


At p. 252*, the learned Judge has remark- 
ed : 


‘‘Construing s. 33 by the light of this canon of con- 
struction if would perhaps be unjust toinfer from it 
that the Legislature intended to alter the general law 
by empowering a Municipality to prevent a man arhi- 
trarily from building on his own land; that would be 
unreasonable and against common justice...... The only 
limit to the power given in such cases, then, by s. 33 
is that prescribed, firstly by the general law that all 
such power should be exercised reasonably, not capri- 
clously...... i 


Bhaishankar Nanabhai v. Municipal Cor- 
poration, Bombay (16), deals with elections 
and is beside the point. Its ratio decidendi 
was that there was no right which the 
plaintiff could at that stage assert as the 
subject of that suit; which was not subject 
to the condition that its essential basis must 
depend on the decision of the tribunal 
created for that purpose. In Maran v. 
Chairman of Motihari Municipality (17), 
the suit was brought by the plaintiffs for 
an order directing the Municipal Commis- 
sioners of a certain place to grant a license 
to the plaintiffs under s. 339, Ben. Munici- 
pal Act, and for compensation. The decision 
proceeded onthe ground that no duty had 
been imposed upon the Municipality under 
the provisions of the Act to issue the license 
which they had refused and, consequently, 
the Calcutta High Court had no power to 
compel the Municipality beyond the local 

*Pages of 27 B.—[Ed.] 
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limits of its ordinary original civil jurisdic- 
tion to grant the license prayed for. It may 
be remarked that this case was considered 
by a Division Bench of the Allahabad High 
Court in Strauchery v. Municipal Board, 
Cawnpore (32), and not followed. In Queen 
Empress v. Mukunda Chunder (18), again, 
a similar question arose and the principle 
laid down in Maran v. Chairman of Moti- 
hart Municipality (17), was accepted. These 
two cases are distinguishable on facts as 
there is no common law right vested in any 
person to enable him to demand thai a 
license be granted to him. In Chairman of 
Giridih Municipality v. Srishchandra (19), 


at p 867*, Mookerjee, J., in a case of assess-- 


ment deduced certain principles from the 


judgments cited before him and remarked : 

“The essence of the matter is that the action of the 
Municipality is in its nature quasi-judicial, and is not 
subject to collateral attack except on the ground of 
fraud, actual or constructive, or onthe ground of exer- 
cise of a power not conferred by the statute. If errors 
or Irregularities arecommitted, they must be corrected 
in the mode appointed by the statute, and, if not so 
corrected they become conclusive, for Courts have not 
the power to control the quasi-judicial authority in a 
matter of discretion.” 


The principle so far as it goes is not open 
to any criticizm, but in my view, it is 
applicable to the facts of the case now be- 
fore us. In Prosad Chandra v. Corpora- 
tion of Calcutta (20), it was held that no 
sut was maintainable to have the building 
plans approved by the Municipal Corpora- 
tion of Calcutta. It was, however, added 
that if the plans had been rejected mala 
fide; the only remedy was by an application 
under s. 45, Specific Relief Act. This case 
again is beside the point, as it was not con- 
sidered there what remedy was open to 
those aggrieved who were not residing 
Within the jurisdiction of the High Courts of 
Judicature at Calcutta, Madras and Bom- 
bay. Yar Mohammad v. Hayat Mohammad 
(21), merely reiterates a general principle 
of law referred to above that when an en- 
quiry has been properly entered upon, it is 
not every error which makes the result in- 
valid and before want of jurisdiction can be 
predicated in any such case a vice must be 
clearly established which infects the whole 
proceedings. There must be an illegality 
as opposed to an irregularity. Nothing that 
is said in the Calcutta judgments renders 
any positive help to the administrator. 

From among the Allahabad cases relied 
upon by the Administrator’s Counsel, Abdul 
Rahman v. Abdul Rahman (22) and Joti 


(32) 21 A 318; A W N 1899, 97, ; 
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Prasad v. Amba Prasad (25), are not in 
point as they deal with election and elec- 
tion petitions. The remaining Allahabad 
cases 1. e., Dhunde Chowdhury v. Municipal 
Board (23) and Jorhawan v. Municipal 
Board, Gorakhpur (24), decided by Sulai- 
man, J., sitting singly, as well,as Municipal 
Board, Moradabad v. Shiam Lal (26) and 
Chairman, Municipal Board, Jhansi v. 
Bhajan (27), decided by a Division Bench 
of which Sulaiman, C. J., was a member, 
support the proposition advanced by the Ad- 
ministrator’s Counsel. It may be remarked, 
however, that the decision in those cases 
proceeded merely on the ground that the 
Act barred the jurisdiction of the Civil 
Courts andthe question now raised before 
us was neither raised nor considered. Com- 
ing now tothe Punjab authorities, Chippal 
v. Municipal Committee of Simla (28), is 
not conclusive on the question at issue, 
inasmuch as it was expressly remarked 
by Flowden, J., at p. 66* of the report that 
whether the opinion of the Committee could 
be questioned on the ground that it was 
not entertained bona fide was a question 
not arising in the case. In other words, the 
order of the Committee which was the sub- 
ject of discussion in that case was not assail- 
ed onany ofthe groundstaken before us. 
Similarly inclusive is Municipal Committee, 
Ambala v. Mehender Singh (29), which has 
already been animadverted upon by a Full 
Bench of this Court in Municipal Commit- 
tee, Montgomery v. Master Sant Singh (33). 
The decision given by the learned Judges 
does not preclude the possibility of a civil 
suit in case the remedies provided in the 
Act were exhausted. Intzamia Committee 
Gurdwara Ramsar Manjit Sahib v Mani- 
ram (30), deals with matters arising under 
the Sikh Gurdwaras Act and is altogether 
irrelevant and so is Zamindara Bank; 
Sherpur Kalan v. Suba, 71 Ind. Cas. 722 
GD), dealing with the Co-operative Societies 
ct 


It would thus appear that none of the 
cases cited on behalf of the Administrator 
lays down any such proposition as is being 
relied upon by him. The desisions most 
favourable to the Administrator merely lay 
down that where a statute createsa right 
and provides at the same time a remedy, 
that remedy and no other is available. But 
as remarked by a Division Bench of the 
Punjab Chief Court composed of Shadi Lal 


and Broadway, JJ., ina case reported in 
(33) A I R 1940 Lah. 377; 191 Ind. Cas. 65; IL R 
(1940) Lah. 707; 42 PL R573-13 R L 251 (F B). 
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Duni Chand v. Muhammad Hussain (34), 


at p. 89 


“that rule has absolutely no application to a case where 
the right was not created by the Act but existed 
independently of it.” 


On the other hand, there is a string of 
authorities. both in England and in India 
Which have gonsistently laid down that, 
however independent a public authority 
may be, aid whatever the discretion vested 
in it, its orders are subject tothe control of 
the Civil Courts, if it is found that they are 
wanton, arbitrary, unreasonable, capricious 
or oppressive ; or in other words, where the 
public authority concerned has abused its 
power, for abuse, in the words of Lord 
Macnaghten,is only one form of excess. 
The English authorities which may be refer- 
red to in this connection are Queen v. 
Lynemonth District Council (35), Reg v. 
Preston (36), Reg v. Mayo? & Corporation 
of Newcastle-on-Tyne (37), Recket v. Metro- 
politan Ry. Co. (88), David Geddis v. Bann 
Reservoir Co. (39), Hast Premantle Corpo- 
ration v. Annois (40) and Roberts v. Char- 
mg, Huston & Hampstead Ry. (41). In 
Queen v. Tynemouth District Council (35), 
an owner of land in arural sanitary Dis- 
trict proposed to build upon it a consider- 
able number of houses arranged in streets 
and submitted to the Council the plans of 
the proposed buildings. The Council dis- 
approved of the plans on certain grounds, 
A mandamus was issued to the Council to 
approve the plans. Similarly, a mandamus 
was granted in Reg v. Preston (36) and 
Reg v. Mayor & Corporation of Newcastle- 
on-Tyne (37). Particular reference may be 
made to the remarks made in the last 
judgment that the section was not framed 
in the interests of the corporation to give 
them an absolute discretion to override the 
Acts or the bye-laws or the general law of 
the land. It is true that in all the three 
cases the ratio decidendi was that inasmuch 
as the proposed buildings did not contra- 
vene the Act or the bye-laws made under it, 
the local authority could not refuse sanc- 
tion and its act was thus in excess of its 
jurisdiction, but, as indicated above, any 


(34) 22 P R 1917 (89); 40 Ind. Cas. 220; AI R1917 
Lah. 75. 


(35) (1896)2Q B 219 affirmed in (1896)2 Q B 451; 
65 LJ QB 545; 75LT 86: 600 P 803. 
(36) (1887) 3 T L R 665. 
(37) (1889) 60 L T (x s) 963; 53 J P 788, 
(38) (1867) 2H L O 175; 36 L J Q B 205; 16 L T 542; 
5 WR 937. 
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abuse ofthe discretion vested in the local 
authority connotes excess, and ‘abuse’ ac- 
cording to the New English Dictionary 
means ‘wrong or improper use” 

In Recket v. Metropolitan Ry.Co. (388), it 
was remarked at p. 202* : 

e When an act is done by a company in excess of its 
powers, or in a wanton and careless use of them, there 
is aninjury for which the sufferer retains a remedy by 
an action at common law, or by suit in equity for an 
injunction.”’ 

In David Geddis v. Bann Reservoir Co. 
(39), negligent use of powers was held to 
be actionable. The distinction urged by the 
Administrator’s Counsel in connection with 
these cases is that private companies stand 
ona different footing from public bodies 
and the former are more stringently con- 
trelled than the later. But, as remarked 
above, ona pure question of principle this 
distinction is without a difference. In East 
Fremantle Corporation v. Annois (40), the 
defendants were the Mayor and Councillors 
of Fremantle and the plaintiff had complain- 
ed that the act of the defendant was wrong- 
ful, arbitrary, negligent and oppressive. The 
issue that arose in that case was whether the 
defendants had conducted themselves in the 
manner complained of. Lord Macnaghten 
in the course of his judgment remarked : 

“The law has been settled for the last hundred years, 
If persons in the position of the appellants, acting in 
the execution of a public trust and for the public 
benefit, do anact which they are authorized by law 
todo, and do it ina proper manner, though the act so 
done works a special injury to a particular indivi- 
dual, the individual injured cannot maintain an action 
saba naen At the same time Abbott, O. J., observed 
that if in doing the act authorized the trustees acted 
arbitrarily, carelessly or oppressively, the law in his 
Opinion had provided a remedy............ In a word the 
only question is, has the power been exceeded ? Abuse 
is only one form of exeess.”’ 

In Roberts v. Charing, Eusten & Hamp- 
stead Ry (41), at p 733t, Farwell, J. ob- 
served : 

“Ifthe Act of Parliament has authorized the parti- 
cular thing to be done, then you cannot sue a man or 
a company for doing what is a lawful act. In my 
opinion, this principle applies, whether the powers are 
given to public authorities acting for the public benefit 
or to railway companies or others acting for their own 
profits. To this principle there is however one quali- 
fication which is well-settled...... namely, that in carrys= 
ing out words authorized by statute you must not act 
negligently......... Not only must a company not be 


guilty of negligence but it must also act reason- 
ably.” 


The learned Judge further quoted a 
passage from the judgment of Collins, L. J. 
which said : | 

“So stated, it is merely an assertion of the proposi- 
tion so frequently affirmed that where statutory rights 
jnfringe upon what but for the statute would be the 
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rights of other persons, they must be exercised reason- 
ably, so as to io as little mischief as possible. The 
public are not compelled to suffer inconvenience which 
is not reasonably incident to the exercise of statutory 
powers.” . l 

So far as the authorities of this Court are 
concerned, they are practically unanimous 
that capricious, wanton, unreasonable, arbl- 
trary, and oppressive acts of a local autho- 
rity, however, self-governing it may be, are 
subject to the control of the Civil Courts. 
In Badri Dasv. Municipal Committee, Delhi 
(42), a Division Bench case of the Punjab 
Chief Court, Robertson, J. remarked as 
follows : 

‘Section 92 and s. 150 provide for the disposal of 
certain matters by the Committee and the Commis- 
sioner. Wehave no power whatever to interfere with 
the discharge of their powers and duties by either. Bat 
when it is alleged that action has beentaken by the 
Committee ultra vires or in bad faith, or which is not 
covered by the authority of the Act, the Court has 
clearly the power to enquire into the matter............ 
The mere statement that a certain act is done under a 
certain clause or section of an Act by the party doing 
it, cannot be held to be conclusive proof that the act 
was so done, and falls properly within the scope of the 
authority quoted. That is a point for the Court to 
decide in each case which comes before it.” 

Chatterji, J. concurred in this judgment. 
In Ibrahim v. Municipal Committee, Lahore 
(43), Clark, C. J. followed this authority. In 
Ali Mardan v. Municipal Committee, Kohat 
(44), a Division Bench judgment of the 
Punjab Chief Court, composed of Robertson 
and Kensington, JJ. granted a declaration 
to the effect that the Municipal Committee 
of Kohat were not competent to restrain the 


- plaintiff from opening doors in his own 


wall on the eastern side and this was done 
even after the appeal of the plaintiff had 
been rejected by the Commissioner. In 
Ghulam Muhammad v. Jan Baz (40), 
Rattigan, J. interfered with an order of the 
Municipal Committee which he characterised 
as inequitable. Inthe course of his judg- 


ment, the learned Judge remarked : 

“I think that a Court is bound in all those cases to 
see whether the discretionary powers vested in local 
authorities have been, in any particular case, exercised 
bona fide and reasonably. do not mean to say that 
the Court is to overrule the orders of the local authority 
simply because it may itself consider that the order 
impugned was unnecessary or open to objection. That 
is not the true test. Before a Court is justified in 
interfering, it must find that the order in question was 
given mala fide or that it was ultra vires or oppres- 
sive, wanton or altogether unreasonable. Very wide 
powers are given by the Legislature to local authori- 
ties and with the exercise of these powers, if exercised 
reasonably, the Courts rightly refuse to interfere. But 
if in any case the person aggrieved thereby can 
satisfy the Court that the order was one for which 
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there ison the record no justification whatever, I con- 
sider that it is alike the right and the duty of the 
Civil Court to interpose its authority to prevent the 
local body from abusing the powers conferred upon it,” 


In this view of the case the learned Judge 
followed an earlier decision of Harris, J., as 
reported in Damodar Das v. Municipal 
Committee, Delhi (46), where it was said 
that the Court should be satisfied that the 
action of the committee was not ultra vires 
and unreasonable or the committee's autho- 
rity was not exercised in a capricious, wanton 
and oppressive manner. In Basant Mabv. 

\Municipal Committee, Hoshiarpore (47), 

Broadway, J. granted an injunction against 
the committee even though the plaintiff had 
not appealed to the Commissionér. In Muni- 
cipal Committee, Delhi v. Tirkha Ram (48), 
Jal Lal, J. observed : 


“It is well-established that, if a committee acts 
ultra vires or arbitrarily or capriciously in refusing 
sanction, a Civil Court is competent to give relief to 
the persons aggrieved against its action.” 


In Jiwan Das v. Municipal Committee, 
Pindi Gheb (49), Tek Chand, J. remarked 
that he had no doubt that the correct view 
of the law was that the jurisdiction of the 
Civil Courts was not barred by s. 225 (1) (b) 
and this section, as stated above provides 
among other things that no refusal shall be 
liable to be called in question otherwise than 
by an appeal to the Deputy Commissioner or 
the Commissioner as the case maybe. It 
may nct be out of place to mention here that 
quite recently a Full Bench of this Court 
Municipal Committee, Montgomery v. 
Master Sant Singh (33) has decided that if 
a committee does any actin excess of its 
jurisdiction it can be controlled by a Civil 
Court and has disapproved the obiter dictum 
to the contrary in Naubahar Hussain v. 
Municipal Committee, Batala (50). On Lord 
Macnaghten’s principle that abuse is a form 
of excess this judgment is also helpful to the 
respondents. 

The trend of the judgments in Bombay 
has also been similar to that in our Court, 
In Ravji Narayan v. Dadaji Bapuji (51) 
at p. 529 it was remarked that an enact- 
ment of an arbitrary character which pur- 
ported to deprive the subject of his right to 
resort to the ordinary Court of Justice for 
relief in certain cases ought to be construed 


(46) 27 P R 1901; 395 P L R 1900. 
(47) 62 P R 1919; 51 Ind. Cas. 708; A IR 1919 Lah. 
111; 86 P L R 1919. 
(48) A I R1932 Lah. 59; 133 Ind. Cas. 549; Ind. Rul. 
(1931) Lah. 789. 
(49A IR 1932 Lah. 597; 138 Ind. Cas, 743; 33 P L 
H 78%; Ind. Rul. (1932) Lah. 535. 
(50) 16 L 529; 159 Ind. Cas, 1059; A I R1935 Lah. 
970; 36 P L R 301; 8 R L 462. 
(51) 1 B 523 (529). 
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strictly and the Courts should not extend its 
operation further than the language of the 
Legislature required. In Tulsidas, v. 
Virbusappa (52) at p. 628 a similar princi- 
ple was enunciated. In Nagar v. Munici- 
pality of Dhandhuka (53) at p. 494 West, J., 
in a case arising under the Municipal Act 
observed : T 

“It does not follow that the Commissioners could 
therefore exercise the authority thus given to them 
in a capricious, wanton and oppressive manner. 
Public authorities even acting within the defined 
linsits of their powers must not conduct themselves 
arbitrarily or tyrannically.”” _ ' 

In the course of his judgment he further 
approvingly referred to the remarks of Sir 
G. Jessel, M: R., which were to the follow- 
ing effect : 

“The public bodies....are tobe the J udges sub- 
ject to this that if they are manifestly abusing their 
owers....the Court will sayeit isnot a fair and 
onest judgment, and will not allow it.” 

The learned Judge then continued to say: 

“These cases define with clearness what discretion 
a public body may use and at what point the inter- 
ference of the Courts is justifiable ”’ | 

In Gaekwar Sarkar of Baroda v. Gandhi 
Kachrabhai Kasturchand (54), Lord Mac- 
naghten delivering the judgment of their 
Lordships of the Privy Council remarked : 

“It has been determined over and over again that 
if a person or a body of persons having statutory 
authority for the construction of works (whether 
those works are for the benefit of the public or for 
the benefit of the undertakers, or, as in the case of 
a railway, partly for the benefit of the undertakers 
and partly for the good of the public) exceeds or 
abuses the powers conferred by the Legislature, the 
remedy of a person injured in consequence is by 
action or suit, and not by a proceeding for compen- 
sation under the statute which has been so trans- 
gressed.”’ = 

In Bat Fatma v. Rander Municipality 
(55), the plaintiff applied to the Municipality 
for permission to rebuild her house. -The 
Municipality granted the permission on a 
certain condition. The plaintiff disregarded 
the condition and, thereupon, the Munici- 
pality threatened the demolition of the house. 
The plaintiff, consequently, brought a suit 
for an injunction to restrain the Municipality 
from demolishing her house. A Division 
Bench composed of Sir Basil Scott, C. J.. 
and Davar, J., granted the plaintiff an in- 
junction restraining the Municipality from 
pulling down her building or from putting 
in force the notice issued by them. Tn kam- 
dularay v. Chhindwara Municipality, 
6 Ind. Cas. 431 (56), Sir Bipin Krishna Bose, 
A. J. C., of Nagpur remarked that if the 

(52) 4 B 624, (628). 

(53) 12 B 490, (494).) 

(54) 27 B 344; 5 Bom. L R 405. 

(55) 38 B 597; 25 Ind. Cas, 411; AI R 1914 Bom. 112; 


16 Bom. LR 529 
(56) 6 Ind. Cas. 431; 6 N L R 53. 
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discretion vested in a Municipal Commit- 
tee was capriciously or perversely exer- 
cised and injury resulted to the plaintiff, 
he then had a cause of action. InG. I. P. 
Ry. Co. v. Amraoti, Municipality, 16 Ind. 
Cas. 449 (57), it was remarked by Mr. 
Stenyon, A. J. C., that a special jurisdiction 
must be strictly construed, especially when 
it seemed to have the effect of depriving the 
subject of a common law right. 

It is obvious that there is overwhelming 


authority in support of the proposition ad- 


vanced by the respondents that the Civil 
Courts can interfere even with the discre- 
tionary orders of public bodies if those 
orders are an abuse of the power vested in 
them or, in other words, are in any way 
unreasonable, arbitrary, capricious, oppres- 
sive or partial, 

The next question is whether an injunc- 
tion can be issued to a Municipal Commit- 
tee in those cases where s. 45, Specific Relief 
Act, does not apply. Some Courts have 
taken the view that there is no power in 
a Court of Law to issue a mandamus to any 
local authority beyond s. 45. With all 
respect tothe learned Judges who have 
advanced that opinion, I am inclined to think 
that s. 55 is independent of s.45 and that 
the extraordinary jurisdiction vested in the 
High Courts of Judicature at Calcutta, 
Madras and Bombay does not in any way 
affect the jurisdiction vested in the Civil 
Courts in general by virtue of s. 55 to 
issue mandatory injunctions to compel the 
performance of certain acts which the Court 
are capable of enforcing. In this connec- 
tion, I respectfully approve of the remarks 
made in Strauchéy v. Municipal Board, 
Cawnpore (22), where it was explained that 
the remedy provided in s. 45 was in the 
nature of a summary remedy and that it 
in no way interfered with regular suits. A 
reference to s. 45 shows that there an appli- 
cation only is contemplated by the person 
aggrieved, while s. 55 appears under Chap. X 
which deals with perpetual injunctions and 
is in no way limited by Chap. VI under 
which s. 45 appears. Moreover, Chap. VI 
is beaded “of the enforcement of public 
duties” and is intended to deal with emer- 
gent cases where no other specific and ade- 
quate legal remedy is available; while 
s. Jð is of general application and is not so 
hmited in its scope. A judgment of Holt, C. J., 
which is quoted at p. 532* in Abdul Rahman 
v. Abdul Rahman (22), was based on the 
principle that where a legal right has 

(97) 16 Ind. Cas. 449; 8 N L R 107. 
~*Page of 476A,— [dj 7 TTT 
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been infringed, the law must provide a 
remedy and the only remedy open to the 
plaintiff was by means of an action at law. 
This judgment was affirmed by the House 
of Lords. If injunctions cannot be issued 
to restrain public bodies from conducting 
themselves in an objectionable or illegal 
manner, the result would be that the aggriev- 
ed person would be left without a remedy 
even if his legal rights were trampled 
under foot and that could not be the inten- 
tion of the Legislature that created such 
public bodies. 

It only remains to consider whether 
the principles enunciated above apply to 
the cases before us. In the case: of Sheikh 
Munir-ud-Din, it is admitted™ that the 
piece of land. on which he intendede to 
build formed part of an area for which 
a layout plan had already been sanctioned 
by the Municipal Committee. It is also 
conceded that the proposal made by the 
Municipal Committee in respect of this 
locality prescribing the minimum limit at 
4 kanals was turned down by the Provincial 
Govt. It is also proved that the committee 
granted sanction to Lachhman Das and Mr. 
Miller to build on approximately 15 marlas 
of land in that locality and that Mr. Miller's 
plan was sanctioned after- sanction had 
been refused in Sheikh Munir-ud-Din’s case. 
It is also established that subsequently the 
Administrator granted sanction to Sheikh 
Munir-ud-Din himselfon a new plan. On 
these facts, it cannot but be held that 
the order of the Municipal Committee in 
refusing to sanction the original plan sub- 
mitted by Sheikh Munir-ud-Din on the 
ground communicated to him was nothing 
less than capricious and oppressive. It was 
based on the advice tendered by the Govt. 
architect that buildings in that locality 
should not be allowed on less than 4 kanals. 
But it had been ignored by him that barring 
two plots of land measuring less than 2 kanals 
in the aggregated, there was not a single plot 
which had not been built upon in that locality 
and that the condition sought to be imposed 
on Sheikh Munir-ud-Din could in no cir- 
cumstances be satisfied. 

Similarly, in the case of Lala Sikandar 
Lalit is not disputed that no scheme had 
come into existence nor had one heen 
submitted for approval to the Provincial 
Govt. The refusal took place in 1936 and 
even after the lapse of four years the 
Municipal authorities are not ina position 
to say that they have made any progress 
whatever with any scheme contemplated for 
the locality. The Commissioner, Lahore, 
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bad himself remarked in the case of Khan 
Sahib Raja Ahsan Ullah that the refusal of 
the Committee on the score of a contemplat- 
ed scheme was unwarranted. The action 
of the Administrator, therefore, in refusing 
to sanction Lala Sikandar Lals plan on 
the ground that ascheme was in contem- 
plation which so far has not seen the light 
of day was not only arbitrary but illegal. 
I would, accordingly, hold that the Courts 
below had jurisdiction to grant the reliefs 
prayed for in both cases and dismiss these 
appeals with costs. 


Dalip Singh, J.—I agree. 
D. FAppeals dismissed. 


——— ees 


PATNA HIGH COURT 
Criminal Revision No. 524 of 1941 
July 29, 1941 
VARMA, d. 

UDHO SINGH— PETITIONER 
VETSUS 
EMPEROR—OPPOSITE PARTY 

Penal Code (Act XLV of 1860), s. 411— Possession 
of the stolen articles must be exclusive and conscious. 

Before a conviction can be sustained under s. +ll 
of the I. P. C. the exclusive and conscious possession 
ofthe stolen articles must be brought home to the 
accused. 

Held, after considering all the circumstances that 
there was no evidence to show that it was the accused 
who had stolen the articles. From the circumstances 
the possibility of somebody putting the articles inthe 
unused part of the house belonging to the accused 
either to get rid of them orto falsely implicate the 
accused was not excluded. 57 Ind. Cas. 913 (1), relied 
on. 


Cr. R. from an order of the Sessions Judge 
of Monghyr, dated June 9, 1941, affirming an 
order ofthe Honorary Magistrate, Ist Class, 
dated April 8, 1941. 


Messrs. R. K. Varma and Hareshwar 
Prasad Sinha, for the Petitioner. 

The Assistant Govt. Advocate, for the 
Opposite Party. 


Order.—The petitioner Udho Singh has 
been convicted under s. 411 of the I. P.C. 
and sentenced to-four months’ rigorous 
imprisoment. The rule in this case was 
issued by Shearer, J., on July 3, 1941. Udho 
was tried along with Ramkishun Dusadh 
and Mst. Ahlo. Ram Ramkishun though 
convicted has not moved this Court or the 
lower Appellate Court and Mst. Ahlo, who 
is Udho’s mother, has been acquitted. 

On January 10, 1941, there was a theft in 
the house of one Benarsi Lal who lodged a 
first information at the Police Station, Teghra.. 
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Although he mentioned the articles that 
were stolen from his house, he did not men- 
tion the name of any accused. The Assistant 
Sub-Inspector when he came up for investiga- 
tion was supplied with a supplementary list of 
stolen articles—Ex. 4. Exhibit 5 is the search 
list of the articles recovered from the house of 
Ramkishun Dusadh and Ex. 6 is the séarch 
list of articles recovered from a house belong- 
ing to Udho Singh. The articles recovered 
from the house of Udho Singh are Exs, VII 
to XXII consisting of the upper part of a 
grifding mill and 13 pieces of saris and 
articles of different colour. These articles 
were found behind a granary on the eastern 
‘Osara of an gast facing house which belongs 
to Udho Singh. That these articles that 
were recovered belong to Benarsi Lal admits 
of no doubt. In fact they were recovered 
from behind the granary im a dilapidated 
house of Udho Singh. The whole question to 
decide is whether it could be held that they 
were recovered from the possession of Udho 
Singh, and that Udho Singh knew that those 
things were there. 

The lower Appellate Court has found that 
the house has not been abandoned; that Udho 
Singh lives in a house only 4 or 5 laggas 
from the house where the property was re- 
covered and from this it is concluded that 
the house was used by Udho Singh for mis- 
cellaneous purposes or for the purpose of 
keeping cattle and cow-dung as mentioned 
by D. W. No. 1. The learned Judge also 
relies upon the fact that although there are 
several houses near about, the occupiers of 
those houses have not been mentioned as 
enemies of Udho Singh. It may be mention- 
ed in passing that Udho Singh was not pre- 
sent at the time of search and the search 
took place in presence of his mother Mst. 
Ahlo. Before proceeding any further I should 
like to give a description of the house as 
given by the Assistant Sub-Inspector of 
Police. He says that the houses were not 
abandoned and that Udho’s mother was pre- 
sent at the search. Hesays that there is a 
compound wall all round the house and that 
he did not notice that the house of Udho 
was damaged. But the prosecution witness 
No. 5 (Suba Lal) who is a resident of village 
Mahna says that the accused ‘Udho 


“has two houses facing south. He has a tatti house 
beyond the chahar-diwali. The southern side wall 
of the house is fallen. This is after the third house. 
Two of the houses are intact. There are only two 
rooms. The third room is in a dilapidated condition 
and there is no chapparover it. The two houses 
face southwards. I cannot say from which room the 
articles were removed. The articles were found on a 
kotht. The chahar-diwalt towards the southern side is 
damaged to some extent. The chahar-diwali towards 


196 I © 


east and north are intact. There is no chahar-diwali 
towards norfh...... The articles were recovered from the 
osara and not from the room of Udho Singh”. 


Looking at these places of evidence it is 
apparent that the house was a dilapidated 
one and although it has a compound wall 
there is no compound wall towards the north 
and one of the southern sides was damaged. 
The articles were recovered from top of a 
kotht. There is no evidence to show that ‘it 
was Udho Singh who stole the articles. From 
the circumstances the possibility of some- 
body - putting these articles there either to 
get rid of them or to falsely implicate Udho 
Singh is not excluded. Udho Singh is said 
to be a substantial man. In Sheikh Sharafat 
v. Emperor (1) it was held that before a con- 
viction can be sustained under s. 411 of the 
I. P. C. the exclusive and conscious posses- 
sion of the stolen articles must be brought 
home to the accused. In the circumstances 
I am of opinion that Udho Singh is entitled 
to the benefit of doubt and the conviction and 
sentence passed on him should be set aside 
and he should be acquitted. 


D. Conviction set aside. 


(1)1P L T 7297; 57 Ind. Cas. 913; 21Cr L J 673; 2 
U. P L R (Pat) 207. 
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CALCUTTA HIGH COURT 
Full Bench 
Suit No. 1006 of 1938 
March 5, 1941 . 
DERBYSHIRE, C. J., PANCKRIDGE AND NASIM 


ALI, Jd. 
PROMODE KUMAR ROY AND 
ANOTHER—PLAINTIFFS 
VETSUS 
BENOY KRISHNA CHAKRAVARTY — 
DEFENDANT . 

Bengal Money-lenders Act (X of 1940), ss. 30, 34, 
36—Sections in so far as they affect decrees, includ- 
ing mortgage decrees, already passed and rights of 
decree-holders thereunder, are intra vires of Bengal 
Legislature. 

The subject-matter of the Bengal Money-lenders 
Act comes within item No. 27 of List II in Sch. VII, 
Govt. of India Act, 1935, and is a proper subject 
for the Bengal Provincial Legislature to legislate. 
Section 100 (3, Govt. of India Act, read with 
item No. 27 of List Il indicate that there is no restric- 
tion on the Provincial .Legislature’s power to make 
laws as to money-lending and money lenders. The in- 
tendment of tos Govt. of India Act, 1935, and the 
plain purpose of s. 100 (3) and item No. 27 of List II, is 
to confer such law making powers as are necessary in 
the opinion of the Provincial Legislature to deal with 
the evil to be remedied. Hence although a mort- 
gage decree is property within the meaning of s. 299, 
Govt. of India Act, the Provincial Legislature has 
power to interfere with it by legislation with retros- 
pective effect. Bank of Toronto v. Lambe (1), Reg v. 
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Burah (2), 192 Ind. Cas. 225 (3) and 192 Ind. Cas. 
138 (4), relied on. [p. 84, cols. 1 & 2.) 

Cousequently the provisions of ss. 30, 34 and 36, 
Ben. Money-lenders Act in so far as they seek to 
affect decrees already passed and the rights of the 
decree-holders under the said decrees, are intra vires 
of the Bengal Legislature. [p. 85, col. 1.] 


Messrs. S. N. Banerji (Sr), P. C. Ghose, 
Sudhir Roy and K. Bose, for the Plaintiffs. 
| Messrs. S. R. Das. A. C. Sircar and N. C. 
Chatterjee, for the Defendant. 


Derbyshire, C. J.—This matter was re- 
ported to me by Sen, J., under 1. 3 of 
Chap. V of the Rules of the Original Side 
of this Court on the ground that it involves 
a substantial question of law as to the inter- 
pretation of the Govt. of India Act, 1935. 
Under the rule just mentioned, | appointed 
this Bench to hear the matter. Put shortly 
the question is : are certain provisions of the 
Bengal Money-lenders Act, 1940, an Act of 
Bengal Provincial Legislature which receiv- 
ed the assent of the Governor-General in 
July 1940 and came into force on Septem- 
ber 1, 1940, by order of the Governor of 
Bengal beyond the law-making powers of 
the Bengal Legislature under the Govt. of 
India Act, 1935 ? 

The facts of the case are as follows: On 
March 8, 1933, Rai Bahadur Tarit Bhusan 
Roy, the father of the two plaintiffs, lent 
Rs. 50,000 to the defendant, Benoy Krishna 
Chakravarty. The loan was secured by an 
equitable mortgage of five properties in 
Calcutta the title deeds of which were de- 
posited by the borrower with the lender, 
the transaction was evidenced by a memo- 
randum of the doposit, which was register- 
ed. It was aterm of the mortgage that the 
mortgagor should pay to the mortgagee 
compound interest at eight per cent. per 
annum with half yearly rests on the money 
owing. On January 21, 1935, the mortgagee 
by a deed of gift assigned his right, title 
and interest in the mortgage to the two 
plaintiffs. Onor about June 21, 1938 the 
plaintiffs instituted this suit against the de- 
fendant mortgagor claiming a decree in 
Form No. 5 in Appendix D to the schedule 
of the Civil P. ©. as amended by Act XII of 
1929. The rate of interest claimed in the 
plaint was eight per cant. per annum com- 
pound interest with half yearly rests. On 
July 8, 1938 a preliminary mortgage decree 
for sale in the form asked was made ex 
parte. On August 4, 1938 the plaintiffs 
obtained from the .Court an order for 
the appointment of a Receiver in the 
suit such Receiver however was by 
the terms of the order aot to take 
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possession of the mortgaged property if the 
defendant paid Rs. 400 monthly towards the 
plaintiffs’ claim in the suit. The defendant 
has regularly paid the Rs. 400 per month. 
The Registrar took accounts in the suit 
and by his report dated January 30, 1939 
found that on September 13, 1939 there 
would be due from the defendant to the 
plaintiffs under the mortgage Rs. 72,057-14-2 
for principal and interest (compound with 
half yearly rests). On December 22, 1939, 
a final mortgage decree for sale was nfade 
in favour of the plaintiffs who were however 
directed not to take any steps in the sale 
proceedings until after the then ensuing 
Easter vacation. Thereafter there were ad- 
journments of the proceedings at the instance 
of the defendant and eventually the Regis- 
trar fixed the sale for November 13, 1940, 

In the meantime the Ben. Money-lenders 
Act, 1940, had come into force on September 
1, 1940 and on September 10, the defendant 
petitioned the Court for relief under the 
Act alleging that the interest (eight per 
cent. compound) were in excess of that 
allowed by the Act (eight per cent. simple) 
for a secured loan (s. 30) and asking that 
the transactions between the mortgagor and 
the mortgagee should be re-opened under 
s. 36 and that a new decree should be made 
in accordance with the provisions of the Act, 
giving the defendant such relief as he was 
entitled to under the Act. The plaintiffs 
filed an affidavit in reply in which they con- 
tended that the Act does not apply to the 
circumstances of this case, that there are no 
gtounds for re-opening the decrees, that they 
are assignees and protected from the opera- 
tion of the Act and finally, that 
“in view of the Govt. of India Act, 1935, the Ben. 
Money-lenders Act. 1940, is, so far as it seeks to affect 
decrees already passed and the rights of decree-holders 
under the said decrees, is ultra vires of the Bengal 
Legislature and the defendant is not entitled to any 
relief thereunder.”’ 

Upon that contention being raised, Sen, J. 
reported the matter and it falls to this Bench 
to deal with it. The Ben. Money-lenders 
Act, 1940 contains 45 sections.. It is instituted 
“an Act further to regulate transactions of 
money-lending in Bengal.” The Preamble 
reads— 

‘‘ Whereas it is expedient to make further and 


better provision for the control of money-lenders and 
for the regulation and control of money-lending.”’ 


In s. 2, the definition section, the terms 
“borrower,” “lender”, “interest,” “loan,” 
“suit” and “suit to which this Act applies’ 
are defined. “Suit to which this Act applies’ 
means— 


“any suit or proceedings instituted or filed on or after 
January 1, 1939, or pending on that date and includes 
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a proceeding in execution : (a) for the recovery of a 
loan advanced before or, after the commencement of 
this Act; (b) for the enforcement of any agreement 
entered into before or after the commencement of this 
Act, whether by way of settlement of account or other- 
wise, or of any security so taken in respect of any 
loan advanced whether before or after the commence- 
ment of this Act.” 

The other relevant provisions of the Act 
are contained in ss. 30, 34 and 36 which are 


set out below: 

“ 30. Notwithstanding anything contained in any 
law. for the time being in force, or In any agreement, 

(1) no borrower shall be liable to pay after the 
commencement of this Act— (a) any sum in respect of 
principal and interest which together with any amount 
already paid or included in any decree in respect of a 
loan exceeds twice the principal of the criginal loan ; 
(b) on account of interest outstanding on the date up 
to which such liability is computed, a sum greater 
than the principal outstanding on such date ; (c) inter- 
est ata rate per annum exceeding in the case of: (i) 
unsecured loans, ten per centum “simple, (it) secured 
loans, eight per centum simple, whether such loan was 
advanced or such amount was paid or such decree was 
passed or such interest accrued before or after the 
commencement of this Act ; 

(2) no borrower shall after the commencement of 
this Act, be deemed to have been liable to pay before 
the date of such commencement in respect of interest 
paid before such date or included ina decree passed 
before such date, interest at rates per annum exceeding 
those specified in sub-cl. (e) cf cl. (D) ; 

(3) a lender shall be entitled to institute a suit at 
any time after the commencement of this Act in respect 
of a transaction to which eitheror both ofthe preced- 
ing clauses applies or apply. 

34. (1) Notwithstanding anything contained in any 
law for thetime being in force, or in any agreement, 
the Court shall—(a@) in suits in respect of loans to 
which the provisions of O. XXXIV of Sch. I, Civil 
P. ©., 19.8, apply, on the application of the defend- 
ant and after hearing the plaintiff, notwithstanding the 
limit of six months provided therein, direct at the 
time of the passing of the preliminary decree under 
r. 2or r. 4 of the said order to the effect mentioned in 
sub-cl. (4) of cl. (e) of sub-r. (1) of the said r. 2—(?) 
that the payment of the amount found or declared due 
under sub-r. (1) of r. 2 or sub-r. (1) of r.4 of the 
said order, as the case may be, is to be made, sub- 
ject to such conditions as the QOdurt may impose in 
such number of annual instalments and on such dates 
as the Court thinks fit having regard to the circum- 
stances of the plaintiff and the defendant and the 
amount of the decree ; and (22) that in default of pay- 
ment of any such instalment the plaintiff shall, after 
giving to the defendant such notice as may be prescrib- 
ed, be entitled to apply fora final decree under sub- 
cl. (iz) of cl. (c) of sub-r. (1) of the said r. 2 or under 
sub-r. (1) of the said r. 4, as the case may be, and the 
date of such default shall be deemed to be the date 
fixed under: sub-cl. (2) of cl. (c) of sub r. (1) of the 
said r. 2 for payment of the whole amount found or 
declared due under or by the preliminary decree : 

Provided that nothing in this clause shall affect the 
power of the Court to allow extension of time under 
sub-r. (2) of r. 2 or sub-r, (2) of r.4 of the said order: 

Provided further that if the defendant after receiv- 
ing the notice referred to in sub-cl. (72) and before 

a final decree is passed, makes payment into Court 
of the amount due from him in respect of any such 
instalment, the payment of such instalment shall not 
be deemed tobe in default and the Court shall not 
pass a final decree; (b) in suitsin respect of loans ad- 
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vanced before the commencement of this Act other 
than those referred to incl. (@)—(@) on the application 
of a defendant and after hearing the plaintiff, order at 
the time passing of the decree, or (22) on the application 
ofa judgment-debtor against whom a decree in such 
suit has been passed whether before or after the com- 
mencement of this Act and after notice to the decree- 
hdéider, order at anytime after the decree has been 
passed, 

that the amount of the decree shall, subject to such 
conditions as the Court may impose, be payable 
Without interest in such number of annual instal- 
ments,on such dates and within such period not 
exceeding 20 years as the Court thinks fit having 
regard to the circumstances of the plaintiff and 
the defendant or the decree-holder and the judg- 
ment-debtor and the amount of the decree, and that, if 
default is made in making payment of any instalment, 
that instalment and not the whole of the decretal 
amount shall be recoverable ; (c) during the pendency of 
any enquiry under sub-cl. (it) of cl. (b) onder subject 
to such conditions as the Court may impose, the stay of 
execution of the decree. 

(2) In default of payment of any instalment referred 
to in cl. (b) of sub-s. (1), the decree holder shall. after 
giving to the judgment-debtor such notice as may be 
prescribed, be entitled to apply for execution of the dec- 
ree in respect of such instalment together with in- 
terest thereon at the rate of not more than six per 
centum per annum from the date of such default. 

Provided that nothing in this sub-section shall affect 
the power of the Court to allow, prior to an order for 
execution of the decree, an extension of timeof not 
less than one year for the payment of any instalment, 
and that if such extension of time is allowed, the pay- 
at ie such instalment shall not ba deemed to be in 

elault : 


Provided further that if the judgment-debtor after 
receiving the notice referred to in this sub-section and 
prior to an order for execution of the decree, makes 
paymens into Court of the amount due from him in res- 
pect of aay such instalment, the payment of such in- 
stalment shall not be deemed tobe in default and 
the Court shall not order execution of the decree. 

(3) Any order made under sub-cl. (it) of cl. (b) of 
sub-s. (1) shall be deemed to have been passed under 
s, 47, Civil P. C., 1908. 

36. (1) Notwithstanding anything contained in any 
law for the time being inforce, if in any suit to which 
this Act applies, or in any suit brought by a borrower 
for relief under this section whether heard ex parte or 
otherwise, the Court has reason to believe that the ex- 
ercise of one or more of the powers under this section 
will give relief to the borrower, it shall exercise all or 
any of the following powers as it may consider appro- 
priate, namely, shall— 

(a) re-open any transaction and take an account bet- 
ween the parties ; 

(b) notwithstanding any agreement, purporting to 
close previous dealings and to create new obliga- 
tions, re-open any account already taken between the 
parties ; ae 
- çc) release the borrower of all liability in excess of the 
limits specified in cls. (1) and (2) of s. 30. 

(d) if anything has been paid or allowed in account on 
or after the first day of January, 1939, in respect of the 
liability referred to in cl, (e), order the lender to repay 
any sum which the Court considers to be repayable in 
respect of such payment or allowance in account as 
aforesaid. l 

Provided that in the case of a loan to which the 
provisions of sub-s. (2) of s. 29 apply the lender or 
money-lender and each of his assignees shall be liable 
to repay the gum which the Court considers to be 

$ . 
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repayable in respect of and in proportion to the sum 
received by such lender or money-lender and such 
assignee ; 

(e) set aside either wholly or in part or revise or alter 
any security given or agreement made in respect of any 
Joan, and if the lender has parted with the security, 
order him to indemnify the borrower in such manner 
and to such extent as it may deem just : ° 

Provided that in the exercise of these powers the Court 
shall not — 

(2) re-open any adjustment or agreement, purporting 
to close previous dealings and to create new obligations, 
which has been entered into at a date more than twelve 
years prior to the date of the suit by the parties or any 
person through whom they claim, or 

(ti) do anything which affects any decree of a Court, 
other than adecreeina suit to which this Act applies 
which was not fully satisfied by the first day of January 
1939,-or anything which affects an award made under 
the Beng. Agri. Debtors Act, 1935. 

Explanation.—A decree shall not, for the purposes of 
this section, be deemed to have been fully satisfied so 
long as there remains undisposed of an application by 
the decree-holder for possession of property purchased by 
him in execution of the decree. 


(2) If in exercise of the powers conferred by sub-s. (1) 
the Court re-opens a decree, the Court— 

(a) shall, after affording the parties an opportunity of 
being heard, pass anew decree in accordance with the 
provisions of this Act, and may award to the decree- 
holder such costs in respect of the re-opened decree as it 
thinks fit ; 

(b) shall not do anything which affects any right 
acquired bona fide by any person, other than the decree- 
eat in cbassquence of the execution of the re-opened 

ecree ; 

(c, shall order the restoration to the judgment-debtor 
of such property, if any, of the judgment-debtor acquir- 
ed by the decree-holder in consequence of the execution 
of the re-opened decree as may be in the poesession of 
the decree-holder on the date on which the decree was 
re-opened; 

(d) shall order the judgment-debtor to pay to the 
decree-holder, in such number of instalments as it may 
think fit, the whole amount of the new decree passed 
under cl. (a) ; and 

(e) shall direct that, in default of the payment of any 
instalment ordered under cl. (d), the decrce-holder shall 
be put into possession of the property referred to in 
cl. (c) and that the amount for which the decree-holder 
han a such property in execution of the re-opened 

ecree shall be set off against so much of the amount of 
the new decree as remains unsatisfied. 

(3) In this section the expression “suit to which this 
Act applies” includes a proceeding in respect of any 
application relating to the admission or amount of a 
proof ofa loan advanced before or after the commence- 
ment ofthis Act inany insolvency proceedings. 

(4) This section shall apply to any suit, whatever its 
form may be, if such suit is substantially one for the 
recovery of a loan or for the enforcement of any agree- 
ment or security in respect of a loan for the redemption 
of any such security. 

(5) Nothing in this section shall affect the rights of 
any assignee or holder for valueif the Court is satisfied 
that the assignment to him was bona fide, and that he 
had not received the notice referred to in cl. (a) of 
sub-s. (1) of s. 28. 

(6) Notwithstanding anything contained in any law 
for the time being in force— 

(a) the Court which, in a suit to which this Act ap- 
plies, passeda decree which was not fully satisfied by 
the first day of January 1939, may exercise the powers 
conferred by sub-ss. (1) and (2)— a 
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(2) in any proceeding in execution of such decree, 
or 


(it) on an application for review of such decree 
made within one year of the date of commencement vê 
this Act, and the provisions of rr. 2and 5 of O. XLVII 
of Sch. I, Civil P. C., 1908, shall not apply to any such 
application; 

(b) any Court before which an appeal is pending in 
respect of a decree referred to incl. (a) may either 
itself exercise the like powers as may be exercised 
under sub-ss. (1) and (2), or refer the case to the Court 
which passed the decree directing such Court to exercise 
such powers and such Court shall after exercise thereof 
return the record with the additional evidence, if eny, 
taken by it and its findings and the reasons therefor 
to the Appellate Court and thereupon the provisions of 
r. 26 of O. XLIvf Sch. I, Civil P. C., 1908, shall 
apply.” 

These sections will, without doubt, be the 
subject of such litigation and will fall to be 
construed and applied .to various kinds of 
cases arising out of money-lending transac- 
tions in all their“different stages. It would 
be unwise and indeed, in my view, Improper 
to-attempt to analyse them here, but it is 
clear that they give the Courts power in 
certain cases, where the rates of interest or 
the sum total of the interest in transactions 
between a borrower and a lender exceed the 
rates or amount laid down in s. 30, to re-open 
transactions, and in certain cases to set aside 
decrees passed before the Act came into ope- 
ration, and thereupon to assess what is pay- 
able under the provisions of the Act and pass 
new decrees accordingly. Mr. S. N. Banerji 
who appears for the plaintiffs admitted to 
the Court that if the Act is valid the Court 
may give the defendant all the relief he 
claims, except that the defendant may not 
have relief in respect of any costs or interest, 
on costs awarded already in the suit: costs, 
contends Mr. Banerji, are not loans or in. 
terest. We are, therefore, at this Stage 
only concerned with the question whether 
the provisions of this Act which have been 
challenged are valid. My. Banerji contend- 
ed that the Act is beyond the law-making 
power of the Bengal Legislature for three 
reasons: (1) The subject-matter of the Act 
does not come within any of the Legislative 
Lists contained in Sch. VII tothe Act (2); the 
plaintiffs’ decree is their property and the 
Act purports to deprive them of it ; no 
Indian Legislature, certainly no Provincial] 
Legislature, has power to take away property 
from any subject of His Majesty; and (3) the 
provisions of the Act by which the plaintiff's 
decree may be set aside are retrospective and 
such retrospective legislation is beyond the 
powers of the Provincial Legislature, See- 
tion 100 (3), Govt. of India Act enacts that: 


“Subject to “the two preceding sub-sections, the 
Provincial Legislature has, and the Federal Legislature 
has not, power to make laws for a Province or any part 
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#herèof with respect to any of the matters enumerated 
1n List 2in the said schedule (hereinafter called the 
Provincial Legislative List’).”’ 


No question here arises as to the applica- 
tion of sub-ss. (1) and (2) ofs. 100. Item 
No. 27 of List 2, the Provincial Legislature 
List of Sch. VIL, Govt. of Act, 1935, is 
“Trade and commerce within the Province; 
markets and fairs; money-lending and money- 
lenders.” The Bengal Money-lenders Act 
patently deals with money-lending a wide 
subject, and also money-lenders, a somewhat 
narrower subject. Itis clear that the sub- 
ject-matter of the Bengal Money-lenders Act 
comes within Item No, 27 of List 2 in 
Sch. VI, Govt. of India Act, 1935, and is a 
proper subject for. the Bengal Provincial 
Legislature to legislate with regard to. 


As regards contention (2) a decree is un- 
doubtedly property; so are a person’s rights 
` under a contract. Law-makers in all coun- 
tries at various times in history have inter- 
fered with the rights a lender of money has 
under his contract with the borrower: the 
law of damdupat forbids the recovery at one 
time of interest exceeding the amount of the 
principal. In England the Money-lenders 
Act, 1900, gave the Courts power, when the 
interest charged was excessive, to reopen the 
transaction and relieve the borrower from 
payment of any sum in excess of the sum 
adjudged by the Court to be fairly due in 
respect of the principal, interest and charges. 
The Usurious Loans Act; 1918, an all India 
Act passed by the Indian Legislative Coun- 
cil, gave Indian Courts somewhat similar 
powers, including the power to order the 
creditor to repay to the borrower excessive 
interest paid. The Bengal Money-lenders 
Act, 1933, passed by the Bengal Legislature 
of 1933, the Preamble of which is “Whereas 
it is expedient to make better provision for 
the control of money-lending and to give 
additional powers to Courts to deal with 
money-lending in Bengal,” provided that if 
in a suit in respect of money lent by a 
money-lender before the commencement of 
the Act it was found that the arrears of in- 
terest amounted toa sum greater thar the 
principal of the loan, the Court might limit 
the interest recoverable to an amount equal 
to the loan. These were all instances of the 
Legislature’s interference with the contrac- 
tual rights of the money-lender which were 
his property. It is true that no statute affect- 
ing all India, or Bengal or England directly 
gave the Courts power to set aside decrees 
for money lent and interest. There is in 
essence no difference between interfering, by 
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legislation with rights under a contract and 


interfering with a decree. 

Unsatisfied decrees for money lent and in- 
terest are a feature of India to an extent not 
known in England where the bankruptcy 
laws are applied with greater stringency and 
effect than the insolvency laws are in India. 
It must be remembered that English Bank- 
ruptey Courts sometimes go behind a decree 
to determine the nature of the liability in 
which the decree is founded; in particular a 
transaction with a nioney-lender may be re- 
opened if it is harsh and unconscionable, 
even though the debter did not apply for 
relief in the action (suit), the judgment 
(decree), in which is the basic of the petition: 
see Halsbury’s Laws of England, Edn. 2, 
Vol. 2, page 82. Interference with decrees 
passed may or may not be injurious to some 
of His Majesty's subjects ; it depends on the 
circumstances. In Bank of Toronto v. 
Lambe (1), (a case before the Privy Council 
under the British North America Act, 1876) 
at p. 9086, Lord Hobhouse said : 

“Their Lordships cannot conceive that when the 
Imperial Parliament conferred wide powers of Self- 
Govt. on great countries such as Quebec it intended to 
limit them on the speculation that they might be used 
in an injurious manner.”’ 

Section 100 (3), Govt. of India Act, read 
with Item No. 27 of List Il, provides that 
‘the Provincial Legislature has...... power 
to make laws for a Province...... on money 
Jending and money-lenders.” There is no 
restriction (since sub-ss. (1) and (2) are not 
in question) on the Provincial Legislature's 
power to make laws as to money-lending and 
money-lenders. The intendment of the 
Govt. of India Act, 1935, and the plain pur- 
pose of s 100 (3) and Item No. 27 of List II, 
is to confer such law-making powers as are 
necessary in the opinion of the Provincial 
Legislature to deal with the evil to be re- 
medied. In Reg v. Burah (2), which was 
heard by the Privy Council on appeal from 
the Calcutta High Court, the legislative 
powers of the Governor-General in Council 
under the Indian Councils’ Act, 1861, were 
in question. The judgment of their Lord- 
ships was delivered by Lord Selborne, who 
sald at page 9061: , 

“Where plenary powers of legislation exist as to 
particular subjects, whether in an imperial or in a 
Provincial Legislature, they may (in their Lordships’ 
judgment) be well exercised, either absolutely or con- 
ditionally.” ; f 

In 1933 the. Madras Agri. Relief Act 


yP (18871) 194 O 575;56 L JP O 8157 L T 
77 


(2) (1878) 3.4 C 889. 


* Page of (1887) 12 A. C.— [Fd.] 
}Page of (1878) 3 A. C.— [Ed] 
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was passed by. the Madras Legislature. 
By s. 8 of that Act in the case of debts incur- 


red before October, 1, 1932, where an agricul- ` 


turist has paid to any creditor twice the 
amount of the principal, whether by way of 
principal or interest or both, the debt includ- 
ing the principal is deemed to be wholly dis- 
charged. By s..19 of the same Act, the 
Court may apply the provisions of the Act 
to a decree for the re-payment of a debt 
obtained against an agriculturist before the 
commencement of the Act, and notwith- 
standing anything contained in the Civil P. 
C. amend the decree or enter satisfaction as 
the case may be. Not only did the Act em- 
power Courts to alter decrees passed, but it 
apphed retrospectively to debts incurred and 
clecrees made between 1932 and 1938. e 
validity of that Act was challenged both in 
the Madras High Court, where the debtor 
claimed relief under the Act, and also in the 
Federal Court (Case No. 4 of 1940), Subrah- 
manyan Chettiar v. Muttuswami Goundan 
(3), on the ground that if was repugnant to 
the provisions of an existing Indian Law, 
namely the Negotiable Instruments Act,1881, 
see s. 107 (1), Govt. of India Act, 1935, and 
Item No. 28 of List 1 of Sch. VII The 
Federal Court upheld the validity of the 
Madras Act. The Chief Justice of India in 
his judgment said inter alia: 

“That the provisions of the Actin their application 
to the decree obtained by the appellant were within the 
competence of the Madras Legislature to enact does not 
seem to me open to doubt.” 

In Case No. 5 of 1940 United Provinces v. 
Atiqa Begum (4) in the Federal Court the 
Chief Justice said: 

“It must always be remembered that in their own 
sphere the powers of the Indian Legislature areas large 
and ample as those of Parliament itself: Reg v. Burah 
(2), and the burden of proving that they are subject to 


strange and unusual prohibitions against retrospective 
legislation must certainly lie upon those who assert it.” 


That completely disposes of Mr. Banerji’s 
second and third contentions. It is clear 
that the provisions of ss. 30, 34 and 36, Ben. 
Money-lenders Act, 1940, so far as they con- 
cern the matters in issues, are within the 
law-making powers of the Bengal Legisla- 
ture, and Iso hold. There will be a decree 
in terms of the form putin. The order for 
the appointment ofa Receiver dated August 


(3) A IR 1941 F C 47: 192 Ind. Cas, 225; 53 L W 
109; 13 R F C47; 19410 LR 157.7 B R 523; 22 P 
L T 155: (1941) M W N 100; 45C W N F C1; (1941) 
1M LJ 1 Sup; 1941 OWN 425;73CLJ1;1941 
R D 205 (F C). 

(4) A I R1941 FC 16; 192 Ind. Cas 138;22P L 
T 578: (1941) M W N 581; 7 B R 433; 13 R F C15; 
1941 O W N 297; 72 CL J 550; 1941 O L R 121; 45 
OW N FC 27; (1941) A L J170; 53 L W 397; 
1941 R D 121; (1941) 1M LJ CF C) Sup. (F O). 
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4, 1938, is superseded by the decree now 
passed. The plaintiffs will have the costs of 
the suit upto and including September 9, 
1940, and the defendant will have the 
costs of the application, 7. e., costs of the 
subsequent proceedings from September 10, 
1940 down tothe drawing up of the decree 
herein. Certified for two Counsel. Certi- 
ficate under s. 205, Govt. of India Act, 
1935, is granted. 


Panckridge, J.—I agree and I have 
nothing to add, s 

Nasim Ali, J.—This is an application by 
a borrower for relief under the Ben. Money- 
lenders Act, 1940. The facts which are not 
in dispute are these: (1) On March 8, 1933, 
petitioner borrowed from the father of the 
opposite parties Rs. 50,000 on equitable mort- 
gage of certaine immovable properties in 
Calcutta. The rate of interest provided by 
the said mortgage was 8 per cent. per annum 
with half-yearly rests. (2) On January 21, 
1935 the father of the opposite parties made 
a gift to the said opposite parties of his right, 
title and interest in the said mortgage. 13) 
On June 21, 1938, the opposite parties insti- 
tuted a suit against the petitioner in the 
original side of this Court to enforce this 
mortgage. The rate of interest claimed in 
the plaint by the opposite parties was 8 per 
cent. per annum compound with half yearly 
rests. (4) On July 8, 1938 am ex parte 
preliminary mortgage decree in Form No. 5 
in Appendix D to the Schedule of the Civil 
P. C. was passed in this suit. By this decree 
interest at the rate claimed in the plaint was 
allowed. (5) On December 22, 1939, this 
decree was made final. (6) On June 1, 
1940, the mortgage properties were ordered 
to be sold in execution of the final mortgage 
decree, by the 2nd week of November 1940, 
(7) On July 27, 1940, the Governor-General 
assented tothe Ben. Money-lenders Act, 1940. 
On September 1, 1940, this Act came into 
force. (9) On September 10, 1940, the peti- 
tioner made the present application. The 
petitioner in this petition prays inter alia 
(a) That the decrees made in this suit 
on July 8, 1938, and December 22, 1939 
be re-opened and a new decree or decrees 
be passed in accordance with the provi- 
sions of the Ben. Money-lenders Act 1940; 
(b) That he may be given the liberty to 
pay the decretal amount by 20 annual 
instalments or by such other instalments as 
this Court may deem fit and proper. 

On September 12, 1940, the mortgagee- 
decree-holders opposed this application on the 


following amongst other grounds: 
“That in view of the Govt. of India Act, 1935 the 
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Ben. Money-lenders Act, 1940 in sofar as it seeks to 
affect decrees already passed and the rights of decree- 
holders under the said decrees is ultra vires of the 
Bengal Legislature and the petitioner is not entitled to 
get any relief thereunder.” l 

On September 27, 1940, my learned brother 
Sen, J. made the following order: 

‘Whereas it appears to me that this application in- 
volves-a substantial question of law as tothe interpre- 
tation of the Govt. of India Act, 1935, I report to 
the Hon’ble the Chief Justice to constitute a Bench 
of two or more Judges to hear this application.” 


The present Bench was accordingly consti- 
tuted to hear thisapplication. The first con- 
tention on behalf of the decree-holder opposit2 
parties is that in view of the provisions of the 
Govt. of India Act, the Ben. Money-lenders 
Act, 1940 in "so far as it seeks to affect 
decrees already passed and the rights of the 
decree-holders under such decree is ultra 
vires of the Bengal Legislature. The argu- 
ment in support of this contention is this: 
Section 299, Govt of India Act, 1935 lays 
down that no person shall be deprived of his 
properties in British India save by autho- 
rity of law. The Constitution Act has not 
authorised either expressly or by necessary 
implication a Provincial Legislature to make 
a law depriving a person of his property. 
Decrees already passed in favour of a person 
are his properties within the meaning ofs. 299 
Govt. of India Act, 1935. The Ben. Money- 
lenders Actin sofar as it authorises the 
Courts to re-open such decrees is, therefore, 
ulira vires of the Bengal Legislature. 

Section 36, Ben. Money-lenders Act, 1940, 
authorises Courts ‘to‘re-open a decree and 
to pass a new decree in accordance with the 
provisions of the said Act. This provision 
therefore authorises Courts to alter decrees 
ina manner not justified by the Civil P. C. It 
may be justified by reference to Nos. 4 and 15 
of List HI and to Nos. 2 and 27 of List II in 
Sch. VII (Subrahmaniyan Chettiar v. Mu- 
thuswamt Goundan (3), Case No.4 of 1940 


—Per Gwyer, ©. J. and Varadachariar, J.). 


A mortgage in essence a borrowing transac- 
tion. The right of the mortgagee in the pro- 
perty mortgaged is accessory to the right to 
recover the debt. Even if a decree has been 
passed in respect of a debt there is no 
reason why the judgment-creditor should not 
still be considered as a money-lender under 
No. 27 in List II of Sch. VII, Govt. of 
India Act (ibid—Per Varadachariar, J.). 
The legislative practice in India before 
the Constitution Act shows that in the 
various provinces there were existing legis- 
lations for relief from high rates of interest. 
The power to deal with mortgage-debts may, 
therefore, be justified by reference to No. 27 
(money-lending and money-lenders) in 
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List II and No. 10 (contracts) and No. 8 
(transfer of property) in List III. I, there- 
fore, hold that even if a mortgage-decree 
is a property within the meaning ofs. 299, 
Govt. of India Act, 1935, the Bengal Legis- 
lature had power to enact s. 36, Ben. 
Money-lenders Act, subject to the assent of 


Governor-General under s. 107, Govt. of | 


India Act, 1935. 

The second contention on behalf of the 
mortgagee-decree-holder is that im- any 
view of the case the Ben. Money-lenders Act 
in so far as it affects transaction before 
April 1, 1937 is ultra vires in view of the pro- 
visions of s. 292, Govt. of India Act. I am 
unable to accept this contention in view of 
the decision of the Federal Court in Case 
No. ə of 1940. The objections of the mort- 
gagee-decree-holder to the re-opening of the 
preliminary and final mortgage-decrees must 
therefore, be overruled. The preliminary 
and the final decrees in question are accord- 
ingly set aside. Section 36, cl. 2 (a) autho- 
rises the Courts to pass a new decree in 
accordance with the provisions of the said 
Act. The contention of the debtor is that 
the new decree is to be passed in accord- 
ance with the provisions of s. 34 while 
the contention of the plaintiffs is that the 
new decree should be as directed bys. 36, 
cl. 2 (d). Reading els. (e), (d), (e) of s. 36 
(2), I am of opinion that the new decree 
should be in terms of s. 34 and in the form 
indicated in the judgment of my Lord the 
Chief Justice. I also agree with the order 
which my Lord the Chief Justice has made 
as regards the costs. 


Order accordingly. 


Sen 
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Chota Nagpur Tenancy Act (VI of 1908), s. 48-A 


(2)—Bhumihari tenure—Holder of rent decree, if can 
attach and sell produce of land comprised in tenure 


` when crop had been grown not by bhumihar judgment- 


debtor but by some under-tenants. 

Section 48-A, Chota Nag. Ten. Act, does not any- 
where say that in order to be attached and sold the pro- 
duce of the land comprised in the tenure must be still 
in the possession of the bkumthar judgment-debtor and 
it ig wrong to import any such limitation or exception 
into the words of the section when they are not there. 
The intention of the Legislature was to make the pro- 
duce of the land liable to be proceeded against in the 


hands either of the judgment-debtor or of any transferee 
e 
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(under-tenants) just in the same way as mortgaged pro- 
perty or hypothecated property is liable forthe mort- 
gaged debt whether or noit is in the hands of the 
original mortgagor. This produce is security of the 
landlord for the rent. Any alienations of it by the 
bhumihar must be inthe same position as alienations of 
hypothecated property by the mortgagor, that is to say, 
subject to the charge, lien or mortgage which attaches to 
the property itself, j 


A. from an order of the Additional Judi- 
cial Commissioner of Chota Nagpur, dated 
September 5, 1940. 

Mr. Rai Parasnath, for the Appellants. 


Judgment.—The appellant is the holder 
of a rent decree in respect of bhumihari 
tenure. He has sought to execute his decree 
in accordance with s. 48-A. (2) of the Chota 
Nagpur Tenancy Act by attachment and sale 
of the produce of the land comprised in the 
tenure, s. 48-A (1) imposing a bar against his 
executing the decree by sale ofthe bhumi- 
hari tenure itself. The execution was objec- 
ted to on the ground that the crop standing 
on the land had been grown not by the bhu- 
mihar judgment-debtor but by some under- 
tenants. Both the Courts below have upheld 
the objection with the result that the decree- 
holder has no means of enforcing his decree. 
This result it is contended cannot have been 
contemplated by the Legislature. It is the 
settled policy of rent Legislature in this 
country always to give the landlord a defi- 
nite security for the realization of his rent 
from the assets of the tenancy itself. In the 
majority of cases this is done by making the 
rent of a tenancy the first charge on the 
tenancy as in s. 60 of the Chota Nagpur 
Tenancy Act. When as in s. 48-A the tenancy 
itself is made unsaleable we find that the 
sub-s. (2) of the same section gives the land- 
lord his remedy “by the attachment and sale 
of the produce of the land comprised in the 
tenure.” This produce has now become the 
security of the landlord for the rent. Any 
alienation of it by the bhumihar must be in 
the same position as alienation of hypothe- 
cated property by the mortgagor, that is to 
say, subject to the charge, lien or mortgage 
which attaches to the property itself. Section 
48-A does not anywhere say that in order to 
be attached and sold the produce of the land 
comprised in the tenure must be still in the 
possession of the bhumihar judgment-debtor 
and we should be wrong to import any such 
limitation or exception into the words of the 
section when they are not there. The inten- 
tion of the Legislature in my opinion was to 
made the produce of the land liable to be 
proceeded against in the hands either of the 
judgment-debtor or of any transferee just in 
the same way as mortgaged. property or 
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hypothecated property is liable for the mort- 
gaged debt whether or no it is in the hands 
of the original mortgagor. For this reason [ 
am of opinion that the objection against the 
rent execution ought to have been disallowed 
and the rent execution ought to have been 
ordered to proceed. 


The appeal will be allowed with costs here 
and below. 


D. : -lppeal allowed, 
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ÅYYANGAR, JJ. 
Mir GHULAM HUSSAIN SAHIB— 
APPELLANT 
VEYrSUS 
AYESHA BIBI AND oTHERS—RESPONDENTS 

Guardians and Wards Act (VIII of 1890), s. 30— 
Guardian appointed by Court—Transfer by him with- 
out Court’s sanction — Void or voidable — Letters 
Patent (Mad), cl. 15 — Judge granting certificate, tf 
can limit grounds of appeal — Practice—New plea— 
Guardian of minors A and B appointed by Court 
transferring property to © without Court’s sanctton— 
Aon attaining majority transferring his and B’s 
interest in same property to D—Suit by D against C 
for possession—O's plea of limitation on ground that 
B attained majority more than three years before sutt 
refuted by D and B found to be minor—O held entitled 
to raise plea in appeal that B being, minor at time 
of transfer to D, D could not get B’s share wn pro- 

erty. 

i Where a guardian is appointed by the Court, a trans- 
fer by such guardian is voidable and not void and 
operates as a valid transfer unless set aside at the in- 
stance of the minor or minorsconcerned within the 
period allowed by the law of limitation. A, S. No. 526 
of 1931, Overruled. Sinia Pillar v. Munisame 
Aiyar (1), Periakaruppan Chetty v. Kandasame 
Chetty (2) and 182 Ind. Cas. 862 (3), approved. {p 
89, col. 2.] 

The Judge granting a certificate under cl. 15, Letters 
Patent (Mad.) declaring the casea fit one for appeal, 
has no power to limit the grounds of appeal. It is for 
the higher Appellate Court to say what are the questions 
it will allow to be raised. [p. 89, col. 1.] - 

The guardian of two minors A and B, who was ap- 
pointed by the Court, transferred their property to C 
without the Court’s sanction, A after attaining majority 
transferred his own andalso B’sinterest in the same 
property to D. D brought a suit for the possession of the 
property.against C. C’s plea of limitation on the ground 
that B attained majority more than three years before 
the suit, was refuted by D and B was found to be minor. 
C appealed : | | ; 

Held, that as B was found to be minor, it was coms 
petent for C totake up the plea in appeal that D was 
not entitled to B’s share in the property transferred to 
him, though the plea was not specifically raised in the 
written statement. 
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L. P. A, against the judgment and decree 
of Horwill, J., in S. A. No. 303 of 1937, 
dated March 1, 1940. 


Mr. D. Ramaswami Ayyangar, for the 
Appellant. 

Mr. S. Panchapakesa Sastri for Mr. T. V. 
Ramanatha Ayyar, for the Respondents. 


. Leach, C. J—Respondent No. 7 is the 
mother of respondents Nos. 8, 9 and 10 in 
this appeal and of defendant No. 6 in the 
suis out of which the appeal arises. De- 
fendant No.6 died pending the litigation 
and 1s now represented by respondents Nos. 
11,12 and 13. The father, one Shumsudeen 
died before 1922. In that year, respondent 
No. 7 was appointed the guardian of the pro- 
perties of her sons and daughters all of 
whom were minors. On September 24, 1924, 
respondent No. 7, acting on her own behalf 
and as guardian of respondents Nos. 9 and 
10 and defendant No. 6, sold to the appellant 
a house which had been left by Shumsudeen. 
Respondent No.8 was at this time a major 
and she joined in the conveyance. Respon- 
dent No.7 did not obtain the sanction of 
the Court to the sale, as she was bound to 
do by reason of s. 29, Guardians and Wards 
Act, 1890, Her failure to obtain the neces- 
sary consent of the Court did not however 
avoid the transaction so far as the minors 
were concerned. The transaction was not 
void, but merely voidable. Section 30 says 
that the disposal of the immovable property 
by a guardian in contravention of s. 28 or 
s. 29 is voidable at the instance of any per- 
son affected thereby, and goes no further. 
Article 44, Lim. Act, gives a ward three 
years from the date when he attains majo- 
rity to sue to set aside a transfer of property 
_ made by his guardian. Therefore the minors 
were placed by statute ina position to sue 
to set aside the transaction within three 
years of attaining majority, but failure to 
exercise this right would make the appel- 
lant’s title unassailable. 

On January 31, 1932, respondents Nos. 9 
and 10 and defendant No. 6 sold their shares 
in the property to one Mohamed Ghulam 
Hussain Sahib, who, on January 24, 1933, 
filed the suit out of which this appeal arises 
to recover from the appellant the shares of 
his vendors in the ‘property. Mohamed 
Ghulam Hussain Sahib died during the pen- 
dency of the suit and his legal representa- 
tives, who are respondents Nos. 1 to 6, were 
made plaintiffs in his place. The suit was 
defended by the appellant, who contended 
that the sale was valid and that the suit 
was barred by limitation in that it had been 
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filed three years after respondents Nos. 9 
and 10 and defendant No. 6 had attained 
majority. The District Munsif of Trichino- 
poly who tried the suit held that (1) the 
vendors of Mohamed Ghulam Hussain Sahib 
were not bound by thesale to the appellant 
ow September 24, because the. Court’s sanc- 
tion had not been obtained for the transfer; 
(2) respondent No. 9 alone had attained 
majority more than three years before the 
suit; and (3) respondents Nos. 9 and 10 were 
majors at the time of the sale to Mohamed 
Ghulam Hussain Sahib, but that defendant 
No.6 was, a minor. Relying on a decision 
of this Court (Ramesam and Cornish, JJ), 
inthe unreported casein A. S. No 526 of 
1931, Rahima Bi v. Abdul Vakil Sahib 
the District Munsif held that the plaintiffs 
were entitled to a decree for the shares 
of respondents Nos. 9 and 10 and defendant 
No. 6. 

The appellant appealed to the Subordinate 
Judge of Trichinopoly, who concurred in the 
judgment of the District Munsif and accord- 
ingly dismissed the appeal, Before the 
Subordinate Judge, the appellant applied to 
amend his grounds of appeal by setting .out 
the contention that in any event ‘the trial 
Court erred in giving the plaintiffs a ‘decree 
for the share of defendant No. 6 as she was 
a minor at the time of the sale and conse- 
quently could not transfer her interest to 
the vendee, Mohamed Ghulam Hussain 
Sahib. The Subordinate Judge refused to 
allow this additional ground to be raised. 
The appellant then appealed to this Court. 
The appeal was heard by Horwill, J., who 
also was bound by the decision of this Court 
in A. S. No. 526 of 1931, Rahima Bi ~v. 
Abdul Vakil Sahib, The learned Judge 
indicated that he was not in agreement with 
that judgment but being bound by it he 
was compelled to follow it. The learned 
Judge held that the Subordinate Judge was 
justified in not allowing the appellant to 
raise the contention with regard to defen- 
dant No. 6’s inability to confer any title on 
the vendee, and in giving the certificate 
under cl. 15, Letters Patent, which has per- 
mitted of the present appeal, he limited it to 
the question whether the case was goverried 
by A. S. No. 526 of 1931 Rahima Bi v. Abdul 
Vakil Sahib. The appellant while con- 
ceding that that case did bind the Courts 
below, says thatit is bad law. He also chal- 
lenges the validity of the certificate granted 
by Horwill, J., in that it limited his grounds 
of appeal. He says that as a certificate was 
granted he is at liberty to say. that the 
Subordinate. Judge and Horwill, J: erred 
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in refusing to allow him to raise the question 
of the effect of defendant No, 6's minority 


at the time of the sale to Mohamed Ghulam 
Hussain Sahib. : ‘; 


It willbe convenient to deal first of all 
with the contention that the learned Judge 
was wrong in attempting to limit his certi- 
ficate. I consider that the appellant’s objec- 
tion is well founded. Clause 15, Letters 
Patent, permits of an appeal from a Single 
Judge of this Court sitting on the appellate 
side, where the Judge declares that “the 
case is ‘a fit one for appeal.’ It is no 
function of the learned Judge to say what 
points are fit for appeal. It is for him to 
say whether “the case’ is a fit one for 
appeal. Ifhe considers that it is, he can 
give the certificate, but he must leave the 
matter there. Itis for the higher Appellate 
Court to say what are the questions it will 
allow to be raised. It follows that in my 
opinion itis open tothe Court to hear and 
decide the appellant’s objection with regard 
to the course taken below in respect of the 
contention which the appellant raised regard- 
ing defendant No. 6’s capacity to contract. 
In my judgment, the appellant’s objection 
that A. S. No. 526 of 1931 Rahima Bi v. 
Abdul Vakil Sahib was wrongly decided is 
also well founded. In that case, as in the one 
now before us, a person had been appointed 
under the Guardians and Wards Act, to be 
the guardian ofthe property of Muhamma- 
dan minors. The guardianapplied for per- 
mission to Court to sell certain properties 
and permission was given subject to a con- 
dition which was not fulfilled. The ques- 
ticn was whether in those circumstances 
the sale was a valid one. Ramesam, J., who 
delivered the judgment of the Bench after 
observing, 

‘whereas inthe caseof asale by a de jure guar- 
dian ora sale by a Court guardian who has obtained 
the permission of the Court and who has complied 
with the conditions precedent to the sale, if any, the 
sale is presumed to be prima facie valid and the 
quondam minor has to sueto set aside the sale and 
therefore Art. 44 will become applicable.”’ 

went on to say : 

“But ifthe case is of a sale by a de facto guardian 
or by a Court guardian without obtaining sanction 
or without complying with the conditions precedent 


imposed by the Court granting sanction then the 
minor is not bound to set aside thesale.”’ 


These two statements are in conflict and 
the second statement ignores altogether the 
provisions of s. 30, Guardians and Wards 
While the statement that an unlawful 
sale by a de facto guardian does not bind the 


minors can be taken to be correct so far as 


a guardian of a Muhammadan minor is con- 
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cerned, itis certainly not the case where a 
guardian appointed by the Court under the 
Guardians and Wards Act has conveyed” 
property without the sanction of the Court. 
As Ihave already observed, the transaction 
is voidable and not void and operates as a 
valid transfer unless set aside at the 
instance of the minor or minors concerned 
within the period allowed by the law of 
limitation. The decision of Ramesam and 
Cornish, JJ., not only runs directly contrary to 
unambiguous words of the statute, 1t 1gn¢res 
three decisions of this Court which were 
binding upon the learned Judges, namely 
Sinia Pillai v. Munisami Atyar (1), Peria- 
karuppan Chetty v. Kandasami Chetty (2) 
and Sivanmalai Goundan v. Arunachala 
Goundan (3). I fail to understand the refer- 
ence made to a sale which is “prima facie 
valid,” because the statute leaves no doubt 
that a transfer made by a lawful guardian 
without sanction of the Court is valid until 
it is set aside; The decision in A S. No. 526 
of 1931 Rahima Biv. Abdul Vakil Sahib, 
cannot be allowed to stand in so far as it 
relates to transfers made by guardians ap- 
pointed by the Court. Where the transfer 
is made by a de facto guardian the position 
may be very different. Therefore, I would 
allow this objection and hold thatthe suit 
is barred by limitation so far as the interest 
of respondent No. 9 is concerned. Jt is not 
barred so far as the interest of respondent 
No. 10 is concerned because the suit was filed 
within three years of the date on which he 
attained majority and Mohamed Ghulam 
Hussain Sahib obtained a valid transfer of 
his interest in the property. 

It remains to decide the appellant’s con- 
tention that he should have been allowed 
to have raised his objection with regard to 
the passing of defendant No. 6’s interest. I 
consider that inasmuch as the evidence on 
which the plaintiffs relied showed conclu- 
sively that defendant No. 6 wasa minor when 
she purported to sell her interest to Moha- 
med Ghulam Hussain Sahib on January 31, 
1932, the appellant should have been allowed 
to amend his memorandum of appeal and 
the Court should have dealt with this addi- 
tional objection. It is true that the appel- 
lant did not raise this contention in his 
written statement and the evidence on 
which he was relying was adduced in order 
to establish the contention that defendant 
No. 6 was major, but the plaintiffs succeeded. 


(1) 22M 289: 9 ML J 64, 

(2) (1933) M W N 791. 

(5) (1938) 2 M L J 428; 182 Ind. Cas. 862; AIR 1938 
Mad, 822; (1938) M W N 802; 12 R M 150. 
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in negativing this evidence and establishing 
that defendant No. 6 was a minor. In these 
circumstances, the appellant was entitled to 
say to the Court that even onthe plaintiffs’ 
own evidence, they are not entitled to a 
decree for defendant No. 6’s interest. But in- 
stead of allowing the contention to be raised, 
the Subordinate Judge gave a decree to the 
plaintiff in respect of property which they 
themselves had shown that they had no 
title. It would be manifestly wrong to give 
thesplaintiffs a decree for property in res- 
pect of which they clearly have no title, 
and consequently I would allow this further 
objection, 

The result is that the appeal succeeds so 
far as it concerns’ the interest of respon- 
dent No. 9 and defendant No.6. Therefore 
the decree will be amended by limiting it to 
the interest of respondent No. 10. The ap- 
pellant is entitled to his costs before the 
Subordinate Judge, Horwill, J., and in this 
Court; he will also get his costs in the trial 
‘Court proportionate to the value of the in- 
terests'of respondent No. 9 and defendant 
No. 6. The plaintiffs-respondents will get 
costs in the trial Court based on the value of 
respondent No. 10’s interest in the property. 
They will have no costs beyond this. The 
case will be remanded to the trial Court to 
pass a final decree for partition based on this 
judgment. 


Mockett, J.—I entirely agree. As we 
are overruling a judgment of a Bench of 
this Court, I desire to note a certain aspect 
of the judgment of the Bench which I find 
it difficult to follow. Section 29, Guardians 
and Wards Act, provides for the alienation 
of minor’s property by his guardian and 
sets out the circumstances under which it 
may or may not be alienated. It may not, 
without the previous permission of the 
Court, be mortgaged, charged or transferred 
and there is a restriction on leases. Section 31 
gives the Court power to attach to the acts 
mentioned in s. 29 a number of conditions, 
if the Court thinks fit. It is obvious from a 
reading of s. 30 that a disposal of immoy- 
able property in contravention of s. 29 read 
if necessary with s. 31 which the Act enables 
“any other person affected” to attack is valid 
unless held to be otherwise. Ramesam, J 
has stated thus : 


‘Whereas in the caseof a sale bya de jure guardian or 
a sale by a Court guardian who has obtained the per- 
mission of the Court and who has complied with the 
conditions precedent to the sale, if any, the sale is pre- 
sumed to be prima facie valid andthe quondam minor 
has to sue to set aside the sale and therefore Art. 44 will 
became applicable.” 


In other words, the learned Judge envi- 
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sages a suit,.e g., by a-minor attacking the 
transfer by a lawful guardian who has in 
every way complied with all the conditions 
which the Court has set out. Exactly what 
sort of suit that is, I find it difficult to 
understand unless it relates to a transfer ob- 
tained by fraud under acloack of lawful 
authority. The suit which the Act does 
envisage, e. g.,in the case of a sale by a 
Court guardian without obtaining sanction or 
without complying with conditions prece- 
dent which has to be set aside under s. 30 
and to which Art. 44 applies, the learned 
Judge expressly says, need not be instituted 
for a period of twelve years and then not 
for an order setting aside the sale but under 
Art. 144, Lim. Act, for possession. I have 
mérely set out this distinction in the judg- 
ment to lend emphasis to my respectful dis- 
sent from if. ; 
Krishnaswami Ayyangar, J.—I agree 
with the judgment of my Lord the Chief 
Justice and have nothing further to add. 


N.-S. Appeal allowed. 


BOMBAY HIGH COURT 
Full Bench 
Second Appeal No. 840 of 1938 
February 6, 1941 
Beaumont, C. J., DIVATIA AND MACKLIN, JJ. 
GUDDAPPA. CHIKKAPPA KURBAR 
AND ANOTHER—DEFENDANTS—A PPELLANTS 
Versus 


BALAJI RAMJI DANGE—Puaistirr— 


RESPONDENT 

Fraud—Partiesto fraud, when can get help from 
Court — Fraud accomplished — Plaintiff suing for 
possession suppressing fraud—Defendant in possession 
can plead and prove fraud to defeat plaintiff’s claim 
—Estoppel—Joint fraud—No estoppel. 

No Court will allow itself to be used as an instru- 
ment of fraud, and no Court, by the application of rules 
of evidence or procedure, can allow its eyes to be 
closed tothe fact that it is being used as an instrument 
of fraud. The legal maxim is ex turpi causa non 
oritur actto. Once the Court finds that the plaintiff is 
seeking its assistance to enable him to get the benefit of 
what is a fraud, the Court refuses to assist him. If, as 
a result of such refusal, the defendant is left in posses- 
sion of some advantage derived from his own fraud, that 
is not due toany action on the part of the Court. It is 
a fraud for a plaintiff to claim beneficial title under a 
deed in respect of which he was a mere benamidar, 
and the Court cannot refuse fo allow the defendant to 
prove the benamz nature of the transaction, even though 
in doing so the defendant may have to rely on his own 
wrongdoing. [p. 91, cols. 1 & 2.] 

The law on the subject can be summarized as follows: 
I. In all cases of unilateral or bilateral fraud which 
has not been successfully effected, either party can 
repudiate the fraudulent transaction and can recover or 
maintain his possession by proving his real title. II. 
In cases where fraud is accomplished—(1) where only 


1941- , 


one party acts fraudulently, he Gannot be allowed, either 
as plaintiff or as defendant, to plead his fraud, on the 
principle that no man shall be heard to plead his own 
fraud ; (2) where both parties are equally fraudulent, 
the Courts will refuse to enforce the fraudulent transac- 
tion ‘on the principle that where each party is equal in 
fault, the law favours him who is actually in posses- 
sion, and will give relief to neither, and that a righteof 
action cannot arise out of fraud, with the result that— 
(a) where the plaintiff seeks relief on the allegation and 
on the basis of joint fraud, his suit will be dismissed ; 
and(b) where he seeks relief by suppressing the fraud, 
the defendant can plead and prove the common fraud 
to defeat the plaintifi’s claim. Sidlingappa v. Hirasa 
(1), Overruled. [p. 94, col. 2.] 

[Case-law discussed. ] i 

Therecan be no estoppel in the case of joint fraud 
where the facts are known to both the parties. Ram 
Surun v, Pran Peary (16), relied on. [p. 94, col. 1.] 


S. A. from the decision of the Assistant 
Judge, Dharwar, in Appeal No. 116 of 1937. 


Mr. R. A. Jahagirdar, Govt. Pleader, 
for the Appellants. 


Mr. S. R. Joshi, for the Respondent. 


Beaumont, C. J.—This is a second appeal 
from a decision of the Assistant Judge of 
Dharwar, which has been referred toa Full 
Bench, because it raises the question whe- 
ther the decision of this Court in Sidlingappa 
v. Hirasa (1), is correct. The facts as found 
by the lower Courts are that in 1923 there 
was a decree passed ` against defendants 
Nos. 1 and 2, who are the present appellants, 
which decree: was in process of being exe- 
cuted. Then on January 3, 1928, the defen- 
dants executed in favour of the present 
plaintiff what purported to be a sale-ceed, 
and on that deed the plaintiff sues for posses- 
sion. Both the lower Courts have held that 
in fact no consideration passed on that sale- 
deed, that it was part of a fraudulent 
attempt on, the part of the defendants to 
defeat their creditors, and that the deed on 
which the plaintiff sues was in effect a 
benami transaction. On those findings, 
< which bind us in second appeal, the learned 
Subordinate Judge dismissed the plaintiff’s 
suit on the ground that to grant a decree in 
favour of the plaintiff would be to assist 
him in perpetrating a fraud. The defen- 
dants are still in possession, and the plaintiff, 
unless he can get a decree for possession 
from the Court, will not be ableto gain any 
advantage from this alleged sale-deed. In 
‘appeal the learned Assistant Judge over- 
ruled the decision of the trial Court-on the 
authority in Sidlingappa v. Hirasa (1). 

The principles which must govern cases 
of this sort are in my opinion clear., No 
Court will ‘allow itself to be used as an 
instrument of fraud, and no Court, by the 

(1) 31 B 405; 9 Bom, L R 542. ý 
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application of rules of evidence or procedure, 
can allow its eyes to be closed to the fact 
that it is being used as an instrument of 
fraud. The legal maxim is ex turpi causa 
non oritur actio. Once the Court finds that 
the plaintiff is seeking its assistance to enable 
him to get the benefit of what is a fraud 
the Court refuses to assist him. If, as a 
result of such refusal the defendant is left 
in possession of some advantage derived from 
his own fraud, that is not due to any action 
on the part of the Court. It isa fraud fer a 
plaintiff to claim beneficial title under a 
ceed in respect of which he was a mere 
benamidar, and the Court cannot refuse to 
allow the defendant to prové the benamz 
nature of the transaction, even though in 
doing so the defendant may have to rely on 
his own wrongdqng. 

In Sidlingappa v. Hirasa (1), the facts 
were substantially the same as in the pre- 
sent case, and the Court there held that the 
defendant could not be allowed to defeat the 
plaintiff’s case by alleging his own fraud. It 
was pointed out that the deed on which the 
plaintiff sued was ostensibly a valid convey- 
ance, and it was held that the defendant 
could not be allowed to show that it was 
not what it purported to be, a conveyance 
or sale, by setting up his own fraud. The 
leading judgment was given by Sir Lawrence 
Jenkins, and I should never differ from any 
decision of his without very great diffidence, 
but, in my opinion, his decision in that 
case cannot be supported. The judgment 
resulted in the Court decreeing possession 
to a man who, on the: facts proved, had no 
title whatever to possession, and was setting 
up a fraudulent claim. The case seems to 
postulate the existence of some sort of rule 
of estoppel, under which a defendant is 
never entitled to set up his own fraud; but, 
in my‘opinion, there is no such rule. An 
admission by a witness that he has been 
guilty of fraud never comes gracefully, but 
at the same time such admissions cannot be 
said to be illegal. I think the true rule is 
stated by Sir Grimwood Mears in Vilayat 
Husain v. Misran (2), where he says 
(p. 398) : 


“In all cases where a plaintiff is relying upon a deed, 
the defendant is entitled as of course togive evidence 
of the circumstances under which the document came 
into existence. When those circumstances embrace and 
include an allegation of a joint fraud by both plaintiff 
and defendant, the particulars of that fraud must be 
pleaded; and it is then the duty of the Court to look into 
the matter, and if the Court comes to the conclusion 
that the parties were acting together witha view to 
perpetrate a fraud, and did in fact perpetrate that fraud, 

(2) 45 A 396 (398); 72 Ind. Cas. 92; A I R 1923 AN, 
504; 21 A L J 303. 
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and that thers is no difference in the degree of guilt of 
the plaintiff (whois asking the Courtto give him some 
help) and that of the defendant, the duty of the Court 
15 not to assist either party; in other words, the duty 
of the Court is to dismiss the claim, because the Court 
having then in its knowledge that it has before it two 
oe equally guilty of fraud will not assist either of 
m. 


In the present case the fraud which the 
plaintiff and the defendants perpetrated on 
the defendants’ creditors is a thing of the 
past, and this Court is not asked, and would 
certainly refuse, to assist in that. The fact 
tha? such a fraud was- perpetrated in the 
past cannot justify this Court at the present 
time in assisting the plaintiff to perpetrate 
a further frayd upon the defendant. 

We have been referred to a considerable 
number of cases, and, except for the Madras 
High Court, all the other High Courts have 
not followed the principe laid down in 
Sidlingappa v. Hirasa (1). This High Court 
‘itself in two earlier cases, Luckmidas 
Khimji v. Mulji Canji (8) and Babaji v. 
Krishna (4), had adopted what I venture to 
think is the right principle, and said that in 
a case of this sort the Court does not inter- 
lere to assist the plaintiff, but leaves the 
estate to lie where it falls. Unfortunately 
those cases were not discussed in Sidlingappa 
v. Hirasa (1). Sidlingappa v. Hirasa (1), 
has been disapproved by the Allahabad High 
Court, by the Lahore High Court, and by 
the Calcutta High Court. In Qadir Bakhsh 
v. Hakum (5), a Full Bench of the Lahore 
High Court went in considerable detail 
through all the cases on this subject in the 
High Courts in India, and arrived at the 
conclusion that the true principle is that 
the Courtin a case of this sort would not 
Interfere to help the plaintiff, even though 
ın proving the fraudulent nature of the 
plaintiff’s claim it is necessary for the defen- 
dant to rely on his own earlier fraud. In 
the Madras High Court, there are several 
cases which follow Sidlingappa v. Hirasa 
(1). The last of them, which is Kotayya v. 
Mahalakshmamma (6), merely rests the 
decision on the doctrine of stare decisis, 
though apart from the decisions of the 
Madras High Court itself, the balance of 
authority is heavily against the view taken. 
To my mind, the principle, which was acted 
upon in Sidlingappa v. Hirasa (1), is funda- 
mentally wrong and offends against the rule 


that the Court must never allow itself to be 
(3) 5 B 295, 
(4) 18 B 372. 
(5) 13 L 713; 139 Ind. Cas. 17; A IR 1932 Lah. 503: 
33 P L R 851; Ind. Rul. (1932) Lah. 547 (F B). 
(6) 56 M 646; 145 Ind. Cas. 308: A IR 1933 Mad. 
PA a ML J719; 37 LW 645; (1933) M WN 652; 6 
iy é ; : a 


GUDDAPPA V. BALAJI (BOM) 


196 10 


used to assist ın the perpetration of fraud. 


Sidlingappa v. Hirasa (|), must be treated. 


as overruled. In my opinion, the decision 
of the learned trial Judge in this case was 


right, and the decision of the lower Appel- 


late Court was wrong. We must, therefore, 
alfow the appeal, set aside the decree of the 
lower Appellate Court, and restore that of 
the trial Court, with costs throughout. 
Divatia, J.—The point arising for decision 
in this appeal is whether it 1s open to the 
defendants to prove a joint and successful 
fraud of themselves and the plaintiff to 
defeat the latter’s claim for possession of 
property conveyed under a collusive and 
nominal transaction. The lower Appellate 
Court has held, relying on a decision of our 
High Court in Sidlingappa v. Hirasa (|), 
that the defendants cannot plead their own 
fraud as an effective answer to a claim to 
property conveyed by them to a benamidar. 
On this point the opinion of our own as well 
as other High Courts is not unanimous.. In 
three previous decisions of our High Court 
the view adopted was that it was open to 
the defendant to defend his possession .by 
proving that the transaction of sale between 
himself and the plaintiff was effected to 
defraud a third party: Luckmidas Khimji 
v. Mulji Canji (3), Babaji v. Krishna (4) 
and Honapa v. Narsapa (7). That view was 
based on the well-known maxim that when 
each party is equal in fault, the law favours 
him who is actually in possession. In Sidlin- 
gappa v. Hirasa (1), it was, however, held 
that the defendant cannot plead his own 
fraud in answer toa claim which is osten- 
sibly good in law and that it waS a sounder 
policy to accept the rule that a party alleg- 
ing his own participation in the fraud shall 
not be heard Thesame view was expressed 
by Beaman, J., in a later decision in Sayad 
Nahanu v. Sabinibibi (8). In Lakshman v. 
Vasudev (9), the decision in Sidlingappa v. 
Hirasa (1), was criticised but was sought to 
be distinguished on the ground that where 
the plaintiff, who was a purchaser from a 
fraudulent party, had not proved his own 
good faith and due inquiry, he was not 
entitled to the assistance of the Court. 
Among the other High Courts, the Madras 
High Court is the only one which has in its 
recent rulings, the last of which is in 
Kotayya v. Mahalakshmamma (6), adopted 
the same view asin Sidlingappa v. Hirasa 
(1), although its earlier decisions were to the 


(T) 23 B 406. ` 
“& 37 B 217; 12 Ind. Cas. 583; 13 Bom. L R 


(9) 33-Bom. LR 356; 133 Ind. Cas, 265; A I R 1931 
Bom. 227; Ind, Rul. (1931) Bom. 377. z 
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contrary. The Calcutta, Allahabad, Lahore 
and Rangoon High Courts have dissented 
from the decision in Sidlingappa v. Hirasa 
(1), and held that the defendant is entitled 
to maintain his possession by proving the 
fraudulent nature of the transaction wheye 
the fraud is joint and successful: Raghupatr 
v. Nrisingha (10), Vilayat Husain v. Misran 
(2), Qadir Bakhsh v. Hakam (5) and Ma 
Man Chaw v. Ma E (11). It is to be noted 
that there is unanimity on the point that the 
plaintiff cannot be allowed any relief by 
way of declaration or possession based ona 
transaction initiated by his own fraud whe- 
ther with or without the defendant as his 
accomplice; the diversity of opinion is with 
regard to the defendant’s right to plead the 
joint fraud in answer to the plaintifi’s claim. 


In order to test the two different views 
on this point, it is necessary to examine the 
various ways in which the allegation of 
fraud can come before a Court. Fraud: may 
be either unilateral or bilateral, 2. e., it may 
be committed only by one party to the suit 
while the other party is innocent or it may 
be by both the parties conjointly and collu- 
sively to defeat a third person. In both cases 
it might be successfully effected by the 
fraudulent object being accomplished or it 
might be ineffective in the sense that aiter 
the fraudulent transaction had been entered 
into, its object has been frustrated. In all 
cases of unilateral or bilateral fraud which 
has not been successfully accomplished. 
either party to it can repudiate the fraudulent 
transaction and can recover or maintain his 
possession relying upon his real title. That 
has been laid down in a number of authori- 
ties of which the principal ones are Pether- 
permal Chetty v. Muniandi Servai (12), 
Jadu Nath v. Rup Lal (13) and Bar 
Devmani v. Ravishankar (14). That is also 
the rule underlying s. 84, Trusts Act. Where, 
however, the fraudulent object is achieved, 
different results would follow according as 
the fraud is unilateral or bilateral. Where 
the fraud is unilateral, the fraudulent party 
cannot be allowed to plead his own fraud 
either asa plaintiff or as a defendant on the 
well-known maxim that no man shall be 


JON 86 © LJ 491; 71 Ind, Cas. 1; ATR 1923 Cal’ 
gat R 429; 99 Ind. Cas. 949; A IR 1927 Rang. 


(12) 35 I A98; 35 C 551;4L B R266; 12 C W N 562; 
7 C L J 528 (P 0). 
(13) 33 C 967; 4 C L J 22;10C W N 650. 
(14) 53 B 321; 116 Jnd. Cas. 236; A I R 1929 Bom. 
oan: 31 Bom..L R 109; Ind. Rul, (1929) Bom. 
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heard to plead his own fraud. Where the 
fraud is bilateral and both parties are equal 
in turpitude, neither of them can, as plain- 
tiff, enforce his claim against the other rely- 
ing upon the fraudulent nature of the trans- 
action on the same principle that a right of 
action cannot arise out of fraud. So far the 
position is clear. But what would happen 
when the fraudulent plaintiff, suppressing 
the collusive and nominal nature of the trans- 
action and relying on its outward legality, 
sues his accomplice in the fraud to obeain 
possession, of property which he would not 
have been able to get if he had disclosed the 
fraud ? The divergence of opinion emerges 
here. The decisions, of which Sidlingappa 
vy. Hirasa (l) isa type, are based on the 
view that the defendant is in no better posi- 
tion than the plajntiff and both are governed 
by the same principle of incapacity of prov- 
ing one’s participation in fraud. Thus, ina 
case where the defendant has purported to 
sell his property to the plaintiff by a formal- 
ly good but really hollow and collusive 
deed without parting with possession, the 
plaintiff can obtain a decree for possession by 
relying on his outwardly good title and 
preventing the defendant from proving the 
fictitious nature of the transaction. 


That is the actual decision in Sidlingappa 
v. Hirasa (1), and if it is correct that would 
be the result in-the present case also. It is 
observed in that decision that in order to 
deter persons effectively from committing 
frauds, itis a sounder policy to act upon 
the rule of equity prohibiting a party from 
proving a fraud of which he is an accomplice 


than to act upon another rule of equity that 


the Court will not help a plaintiff where the 
litigants are parties to a common fraud. In 
arriving at this conclusion the Court mainly 
followed an old English decision in Doe dem 
Roberts v. Roberts (15). But, as observed 
in Quadir Bakhsh v. Hakam (5) and Vilayat 
Husain v. Misran (2), that decision is not 
now considered an authority and the Courts 
act on the principle that where parties are 
of equal guilt, the estate will lie where it 
falls, and the defendant can therefore 
plead the fraud to maintain his posses- 
sion. See Broom’s Legal Maxims (Edn. 9) 
at pp. 465-6 and 478-9, and Taylor on 
Evidence, Vol. 1 (Edn. 12) p. 89. It may be 
further stated here that the rule applied in 
Sidlingappa v. Hirasa (1) is also based on 
the principle of estoppel that the defendant 
being a party to the fraud is estopped from 


(15) (1819) 2 B & Ald, 367; 20 R R477. 
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pleading his own fraud, but, as held in Ram 
Surun v. Pran Peary (16), there can be 
no estoppel in the case of joint fraud where 
the facts are known to both the parties. 

As I stated before, all the Indian High 
Courts except, the Madras High Court have 
dissented from the decision in Stdlingappa 
v. Hirasa (1). After that decision was re- 
ported, the Madras High Court changed its 
former view and adopted the reasoning of 
that decision. I may state here that in 
Petherpermal Chetty v. Muniandi Servai 
(12) their Lordships quoted with approvel a 
passage from Mayne’s Hindu Law to the 
effect that where the fraudulent purpose has 
been effected, by the colourable grant, the 
Maxim in pari delicto potior est conditio 
possidentis applies and the Court will help 
neither party. Testing the matter on princi- 
ple apart from authorities, i? seems to me that 
the rule adopted in Sidlingappa v. Hirasa (1) 
is less equitable than the other view. By 
preventing the defendant from establishing 
the real nature of the transaction, the Courts 
would encourage the plaintiff, who has al- 
ready joined in one fraud, to practise another 
fraud on the Court by falsely posing as an 
innocent party and misleading the Court 
which would not have granted him any 
relief if he had himself alleged the true facts. 
There is much less reason in equity for al- 
lowing the plaintiff the relief which he seeks 
by suppressing his own fraudulent part and 
thereby gagging the defendant’s mouth from 
telling the truth. | 

It might be said that if the plaintiff is not 
allowed to set up his fraud, why should a 
defendant be allowed to do so, but the 
answer to that is that the Courts will not 
allow a fraud being practised on them by 
the plaintiff and they will hear the defen- 
dant on any ground which would defeat a 
false and fraudulent claim. The defendant 
In possession does not ask for any relief 
from the Court but only tells the truth 
which the plaintiff is suppressing. It is that 
equitable principle that underlies the maxim 
that where each party is equal in fault, the 
law favours him who is actually in posses- 
sion, thereby not assisting either party to 
the fraud by granting any executable decree. 
The rule that as between parties of equal 
guilt the law favours the party in possession 
is as good a rule in equity as the rule that 
no man can plead his own fraud and there 
is no conflict between them. They can both 
be worked consistently by applying the 
latter rule where fraud is pleaded for ob- 

(16) 13 M I A 551;15 W R 14; 2 Suther 386; 2 Sar. 
620 (P O). 


196 IC 


taining relief from Court and the former, 
where joint fraud is pleaded by the defen- 
dant to maintain his possession. Another 
reason pointing to the same conzlusion is 
that a hollow as well as fraudulent transac- 
tion between the parties is void ab initio 
amd as such unenforceable. In such cáses; a 
defendant, by proving a common fraud, 
proves the void nature of the transaction 
which would otherwise have not been estab- 
lished. As a result of this discussion the law 
on the subject can be summarized as follows: 
In all cases of unilateral or bilateral 
fraud which has not been successfully effect- 
ed, either party can repudiate the fraudu- 
lent transaction and can recover or maintain 
his possession by proving his real title. 
dI. In cases where fraud is accomplished— 
(1) where only one party acts fraudu- 
lently, he cannot be allowed, either as plain- 
tiff or as defendant, to plead his fraud, on 
the principle that no man shall be heard to 
plead his own fraud ; (1) where both parties 
are equally fraudulent, the Courts will refuse 
to enforce the fraudulent transaction on the 
principles that where each party is equal in 
fault, the law favours him who is actually 
In possession, and will give relief to neither, 
and that a right of action cannot arise out 
of fraud, with the result that—(a) where the 
plaintiff seeks relief on the allegation and on 
the basis of joint fraud, his suit will be dis- 
missed ; and (b) where he seeks relief by 
suppressing the’ fraud, the defendant can. 
plead and prove the common fraud to defeat 
the plaintiff's claim. In the present case, 
the defendants having proved the successful 
fraud of both the parties they are entitled to 
remain in possession and the plaintiff is not 
entitled to any relief. The appeal should, 
therefore, be allowed with costs throughout. 


Macklin, J.—I agree. 


D. Appeal allowed. 





MADRAS HIGH COURT 
Appeal Against Order No. 206 of 1939 
March 10, 1941 l 
PANDRANG Row AND KING, JJ. 
N. KOUNJITHAPATHAM PILLAI 
—APPELLANT 
VETSUs 
SARASWATHI AMMAL AND OTHERS— 
RESPONDENTS 
Limitatzon Act (IX of 1908), Art. 182 (2)—Order 
stating that appeal has abated, comes within Art. 182 
(2) and time runs from such order even if appeal 


has abated before such order. i 
An order stating that an appeal has abated isa final 
e š 


1941. 


order and comes within cl.2 of Art. 182,ofthe Lim. 
Act and time runs from the date of such order for the 
execution of the decree even if the appeal has abated 
long before such order, due to failure to apply for bring- 
ing the legal representative of the deceased appellant 
on record within limitation. 104 Ind. Cas. 565 (1) and 
Hussain Asghar Ali v. Ramitha Mal (2), relied on. 


A. against the order of the District Court 
of West Tanjore, at Tanjore, dated January 
25,1939 and made in E. P. No. 25 of 1938 in 
O. S. No. 5 of 1925. | 

Mr. R. Sundaralingam, for the Appel- 
lant. 

Mr. K. P. Ramakrishna Iyar, for the 
Respondents. - 


Pandrang Row, J. — The only question 
raised in this appeal is whether: the petition 
in the Court below was barred by limilatiðn. 
The article which admittedly applicable is 
Art 182 of the Lim. Act. The question is 
whether the petition was presented within 
3 years after the date of the final order in 
E. P. No. 139 of 1930. That E. P. was allow- 
ed by the District Court on August 3, 1934 
and an appeal preferred from it by the 
respondent Sivagamuamma is said to have 
abated on June 23, 1933, because Sivagamu- 
amma the appellant therein died on March 
23, 1933 and no application to bring her 
legal representative on record was made 
within ninety days from that date. An ap- 
plication was made to set aside the abatement 
(C. M. P. No. 3812 of 1933) and that was dis- 
missed on November 17, 1933. There was 
however, a formal order made on September 
17, 1935, by a Bench of this Court to the 
following effect. “Appellant died” Appeal 
abates” If this order of September 17, 
1935, can be said to-be a final order in 
the appeal, it is admitted that there would 
be no bar of limitation. If on the other 
hand, the date from which the three years 
period of limitation is to be counted is taken 
as June 23, 1933, when the actual abate- 
ment took place or as November 17, 1933, 
when the application to set aside the abate- 
ment was dismissed, the bar of limitation 
would apply. i 

The main question argued before us on 
behalf -of the appellants is that the order 
of September 17, 1935, is nota final order. 
The real objection seems to be that because 
the order was unnecessary and was made 
at atime when one of the parties was dead 
and unreprepresented it cannot be regarded 
as an order at all, and therefore not a final 
order. Some decisions have been quoted 
to us in support of the proposition that an 
order insomany words declaring that a 
suit or appeal has abated is not’ necessary 
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under the law asit stands, butno autho- 
rity has been quoted which goes to the ex- 
treme length of declaring that when an 
order is actually made declaring that appeal 
is abated that order is to be treated as if it 
had never been made. The exact point appears 
tousto have been decided in Gohur Bepart v. 
Ram Krishna Shaha’s case (1) and that deci- 


‘sion has received the approval of their Lord- 


ships of the Judicial Committee, as will be 
seen from Hussain Asghar Ali v. Ramitha 
Mal (2), at p. 668. Gohur Beparv's case 1), 
decided that an order stating that an appeal 
has abated ‘comes within cl. 2 of Art. 182 of 
the Lim. Act andtime runs from the date 
of such order for the execution of the dec- . 
ree, This isa decision on the very point 
which we have to decide and in view of the 
fact that it has received the approval of the- 
Privy Council we see no reason for not fol- 
lowing that decision. It is perhaps neces- 
sary for usto say that we concur entirely 
in the view which has been taken in that 
ease. It follows from this that the plea of 
limitation was rightly dismissed by the 
Court below. The appeal therefore fails and. 
is dismissed with costs. 


N.-S. Appeal dismissed, 


(D 32C W N 387; 104 Ind. Cas. 566;46 CL J 111;. 
A IR 1997 Cal. 760. 
(2) 30 C 662 (668). 
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BOMBAY HIGH COURT — 
Criminal Revision Application No. 917 
of 1940 
February 19, 1941 
BEAUMONT, C. J. AND MACKLIN, J. 
NOORMAHOMED Haji JANMAHOMED—. 
ACCUSED 

VETSUS 
EMPEROR—OỌOPPOSITE PARTY 

Bombay City Municipal Act (III of 1888), ss. 257, 
375, 3 (m)—Accused parting with right to receive 
rent—He isnot owner within meaning of Act. 

The expression ““ receives the rent” in s. 3 (m). 
City of Bom. Municipal Act, is not used in any 
technical sense. The Court has to see whether the 
person charged with an offence under the Actis one 
who receives rent of the premises. If he is not entitl- 
ed to receive the rent at all, and does in factnot re- 
ceive it, he cannot be said to be an owner. Where the 
accused and his co-owners of the property have parted 
with the right to receiye the rent they cannot recover 
it, and, they are not owners within the meaning of the 
Act, 

Or. R. App. against the conviction and 
sentence passed by Hon. Presidency Magis- 
trate, Fort (Municipal) Court, Bombay. 

Mr. B. S. Panisuff, for the Accused. 

Mr. B. G. Rao, Assistant Govt. Pleader, 
for the. Crown. +s 
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Beaumont, C. J.—This is a revision ap- 
plication against the conviction of the accus- 
ed by a Bench of Honorary Presidency 
Magistrates of offences under ss. 257 ( 1) and 
375, City of Bom. Municipal Act, 1888, The 
accused was served with a notice on March 
9, 1940, requiring him to do certain work 
covered by those sections. The only ques- 
tion is whether he is a person liable to be 
served with such a notice and required to do 
the work in question, and that depends 
entirely on the definition of the expression 
“owner.” It is not suggested that the accus- 
ed is an occupier, which is one of the words 
used in s. 375. The only question is whether 
he is an ownar. - “Owner” is defined in s. 3 
(m) of the Act as meaning the person who 
receives the rent qf the said prémises, or 
‘who would be entitled to receive the rent 
thereof if the premises weré let, and includes 
an agent or trustee who receives such rent 
on account of the owner, and an agent or 
trustee who receives the rent of, or is en- 
trusted with, or concerned for, any premises 
devoted to religious or charitable purposes. 
It is suggested that these premises are devot- 
ed to charitable purposes. But there is no 
evidence that the accused is a trustee or con- 
cerned with the management thereof, 

The position with regard to the receipt of 
Trent at the date when the notice was served 
was this. Under a document, which is 
Ex. C, dated February 5, 1940, the 


accused and certain other persons, who 
are sald to be trustees of wagf 
property, entered into an agreement 


with one Mohiuddin Bawa Saheb, under 
which it is recited that the parties of the first 
part, who are called the debtors, had obtain- 
ed permission from the High Court to raise 
a loan of Rs, 20,000 and that they were at 
the moment in urgent need of a loan of 
Rs. 3,500 which the party of the second part, 
-called the creditor, had agreed to advance. 
Then by the document the debtors gave to 
‘the creditor a right of collecting rent from 
the tenants of the property in question, and 
out of the rent he was to pay to himself a 
commission of twelve anda half per cent., 
and the balance of the rent he was to appro- 
priate in reduction of the advance of Rs. 3,500. 
Whatever that document may amount to in 
law, whether it is an assignment of rent or 
power-of-attorney, it seems to me that as 
long as the loan or any part of it is outstand- 
ing, it is the creditor, and not the debtors, 
who can collect the rent. In my opinion the 
expression “receives the rent” in. s. 3 (m), 
City of Bom. Municipal Act, is not used in 
any technical sense. The Court has to see 
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whether the person charged with an offence 
under the Act is one who receives rent of the 
premises. No doubt he may receive the rent 
directly from the tenants or indirectly from 
an agent. But if he is not entitled to receive 
the rent at all, and does in fact not receive 
it? I do not think that he can be said to be 
an owner. Here the accused and his co- 
owners of the property have parted with the 
right to receive the rent. They cannot re- 
cover it, and, that being so, if seems to me 
that they are not owners within the meaning 
of the Act. I gather that the Bench relied 
upon a clause in Ex. C under which the 
debtors covenanted tod pay the municipal 
taxes and to attend to all municipal notices 
and to carry out the requirements contained 
therein. But that is a matter between the 
debtors and their creditor. The creditor, if 
he complies with the notice, may have a 
right to recover the amount of his expendi- 
ture from the debtors. But a clause of that 
sort cannot affect criminal liability arising 
under the Act of Parliament. In my opinion, 
therefore, the accused is not an owner within 
the meaning of the Act, and, therefore, his 
conviction was wrong and must be set aside. 
Fine, if paid, to be refunded. 


Macklin, J.—I agree. 


D. Conviction set aside. 


RANGOON HIGH COURT 
First Civil Appeal No. 92 of 1940 
December 23, 1940 
ROBERTS, C. J. AND DUNKLEY, J. 
KASHAVLAL GHELLABHAT 4 Co.— 
APPELLANTS 
Versus 


CHUNILAL ann HARAKCHAND & Co. 


AND ANOTHER— RESPONDENTS 

Partnership Act (IX of 1932), ss. 58, 69 —Registra- 
tion of dissolved firm, if contemplated by Act — Suit 
by one partner to compel other partners to join in 
registration of partnership, whether barred by s. 69— 
Specific Relief Act I of 1877), s. 55-M andatory in- 
junction tocompel partners to join in registration of 
partnership, tf can be granted. 

The registration of a firm which has been dissolved 
is not contemplated by the Partnership Act. 192 Ind. 
Cas. 283 (1), followed. 


Even assuming thatin every partnership agreement 
there is implied an obligation “on the partners to 
register the firm, that obligation would arise out of 
the partnership agreement, 7. e., out ofa contract, and 
the right, flowing from that obligation,.of a partner to 
compel his co-partners to effect registration would be 
“a right arising from a contract,” and a suit to enforce 
such aright brought by one partner against the other 
partners of an unregistered firm is expressly barred by 
the provisions ot s. 69 (1), Partnership Act. 
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The jurisdiction to issue a mandatory injunction is a 
discretionary jurisdiction which can be exercised only 
in a case which falls strictly within the four corners of 
s. 99, Specific Relief Act. The obligation referred to 
in this section is, of course, a legal obligation, not a 
mere moral duty. Under the Partnership Act registra- 
tion ofa firm is optional and not obligatory. There is 
no implied obligation in every partnership agreement, 
onthe partners to register the firm. Consequently a 
mandatory injunction cannot be granted to compel 
partners of a firm to join in registration of the firm. 


F.C. A. against the decree of the High 
Court, in Civil Regular Suit No. 296 of 1939, 
dated June.18, 1940. 

Messrs. R. Clark and C. A. Soorama, for 
the Appellants. 

Dr. M. A. Raut, for Respondent No. 1. 


Roberts, C. J—This was a suit brought 
by respondent No.1 Chunilal and Hark- 
chand & Co, for a mandatory injunction 
directing the appellants Kashavlal Ghella- 
bhai & Co. and respondent No. 2, Nalabhdas 
Jagjivan to join with them in registering 
the partnership between the plaintiff and 
defendants. The pleadings raised the issue 
whether such a partnership existed at all, 
for the defendants in their written state- 
ments pleaded that the partnership was 
deemed to have commenced from February 
9, 1938 and was tocontiuue so long as the 
grantee brokers agreement with the said 
Messrs. Louis Dreyfus & Co. continu- 
ed and remained in force; that Messrs. 
Louis Dreyfus & Co. put an end to 
the agreement with effect from July 
1,1939. In para. 1 of the plaintiffs’ 
reply it was denied that the agreement 
was terminated on July 1, 1939 or at all. 
As was pointed out in Bilasroy v. Scindia 
Steam Navigation Co. 1), the registration 
ofa firm which has been dissolved is not 
contemplated by the Partnership Act; and 
therefore if this suit were maintainable at 
all we should have to send the case back 
to the learned trial Judge to determine 
whether a partnership still existed or not; 
but for the reasons which I am about to give 
it appears to me that this suit was not 
maintainable. Section 69, Partnership Act, 
enacts that no suit to enforce a right 
arising from a contract or conferred by this 
Act shall be instituted in any Court by 
or on behalf of any person suing as a 
partner ina firm against the firm or any 
person alleged to be or to have been -a 
partner inthe firm unless the firm is regis- 
tered. An exception is made of the right 
to sue for the dissolution of a firm or for 
accounts of a dissolved firm or any right 


(1) 1940 Rang. 552; 192 Ind. Cas, 283; A IR 1940 
Rang. 294; 13 R Rang. 171. ° 
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or power to realize the property of a dis- 
solved firm. 

Section 55, Specific Relief Act, deals with 
mandatory injunctions which may be 
granted when itis necessary to compel the 
performance of certain acts to prevent the 
breach of an obligation. It is contended here 
that there is an implied obligation in every 
partnership agreement that the partnership 
should be registered or at least that if any 
partner desires registration he should be at 
liberty to insist upon the other partfers 
concurring in his wishes and joining him 
in effecting it. And the argument continues 
that since by s. 9 of the Act, partners are 
bound to carry on the business of the firm 
to the greatest common advantage and to 
be just and faithful to’each other, the re- 
fusal of one paxiner to effect joint registra- 
tion is a breach of such an obligation as 
1s contemplated by s. 55, Specific Relief 
Act. But the Partnership Act nowhere en- 
joins registration; it merely states how 
registration may be carried into effect and 
what the effect of non-registration will be. 
It clearly contemplates the existence of un- 
registered partnership firms, the partners of 
which may sue for dissolution. The suit 
which was filed here is within the terms of 
s. 69. Even if there were an implied obli- 
gation such as is contended, a suit to en- 
force it would bea suit arising from the 
contract of partnership itself, and would 
be barred by that section. But I cannot 
hold that any such obligation as to concur 
in effecting registration is implied ina con- 
tract of partnership. Again a mandatory 
injunction would only be granted where 
there was no other appropriate remedy : 
even where such an obligation was expressed 
in a partnership agreement it is clear from 
s. 69 (3) that a suit for dissolution is the 
proper and indeed the only available remedy. 
In England v. Curling (2), the plaintiff ob- 
tained an injunction against the defendant 
who had turued him out of a partnership 
entered into under a binding agreement 
still in force, and in Venkata Reddi v. 
Narasayya (3), the Court entertained a suit 
and enforced by injunction express terms of 
a partnership agreement; but this was he- 
fore the Partnership Act of 1932 and s. 69 
of that Act altered the whole position, and 
in view of its provisions the English case 
cited would be inapplicable in this country. 
The appeal must be allowed and the suit of 
the plaintiff-respondent No. 1 dismissed with 


(2) (1843) 8 Beav 129; 68 R R 39. 
(3) 32 M 76; 1 Ind. Cas. 384; 19 MLJ10;4 MILT 
496. 
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costs in both Courts. Advocates’. fee in this 
, Court fifteen gold mohurs. We certify for 
two Counsel. 


Dunkley, J.—I am of the same opinion. 
The jurisdiction to issue a mandatory in- 
junction is a discretionary jurisdiction which 
can be exercised only in a case which falls 
strictly. within ‘the four corners of s. 55, 
Specific Relief Act. The obligation referred 
to ,in this section is, of course, a legal obli- 
gation; not a mere moral duty. The learned 
-triat Judge has rightly held that under the 
Partnership Act registration . of ‘a firm is 
optional and not obligatory. .: This is.clear 
from the provisions of ss. ‘08 and- 69.: That 
was an‘end òf plaintiff-respondent No." 15 
~gase; n It-is now, urged that in every. parther- 
ship agreement there’ must be implied an 
obligation on the’ partners, to register’ the 
firm. I cannot, accede to this contention, 
but even if it wereso, then that obligation 
-yould arise out of thé partnership agreement, 
4. €,, out of.a contract, and the right, flowing 
from that obligation; of a.partner to compel 
his co-paytners to effect registration would 
þe, “a right arising from a contract,’ and 
a, suit to enforce such a right brought by 
one partner against the other partners of 
an .ynregistered firm is expressly barred by 
the provisions of s.. 69.(1); Partnership Act. « 


Sige Oa! thy Be “Appeal allowed. 
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-7 > “ MADRAS HIGH COURT 

= Givil Revision Petition No. 182 of 1939 
Mo ee ` October 25, 1940 

: : ABDUR RAHMAN, J. 

© VEERABADRA PILLAI—Peritionsr 


g : VETSUS 
t OA: NARAYANASWAMI IYER AND 
ae | OTHERS—RESPONDENTS 

- Civil Procedure Code (Act V of 1908), 0O. XXI, 
r; 90—Abpplitation under—Refusal by Court on 
ground that applicant.has no locus standi--No order 
setting. aside. or réfusing to set aside sale made— 
Decision is revisable as it, involves question of juris: 
.  diction=—Only entiré melwaram and not entire proper- 
ty sold in- executton—Kudivaramdar: has no locus 
standi to apply under Oa XXI, r. 90. ` l 
“Where an application under O.- XXI, r. 90, Civil 
P. O, is tefused by the Court on the ground that the 
applicant has no locus standi to make an application 
andthe Court has not passed any order setting aside or re- 
fusing to set aside'the sale, such an action of the Court 
amounts to non-exercise ofits jurisdiction and is revis- 
able since the decision is not a conclusion of law or 
fact but one in which the question of jurisdiction is in- 
volved. 63 Ind. Cas. 987 (1), ‘relied on. 

ı Where what is sold in execution of-the decree is 
only the entire melwaram and not the entire proper- 
ty, akudivaramdar has no ‘locus standi to make an 
application’ objecting ‘to the-sale under O. XXI, r, 90, 


iis e't 
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Civil P. C.. as his interests cannot be said to have 
been in any way affected by the sale of the melwaram 
Interest within the meaning of O. XXI, r. 90. 


C. R. P. under s. 115, Civil P. C. praying 
the High Court to revise the order of the 
District Court of West Tanjore dated De- 
cember 9, 1938 and made in E. A. No. 312 of 
1938 in E. P. No. 24 of 1937. 

Messrs. K. R. Ramamurthi Iyer and T. 
E. Sundaram, for the Petitioner. | 
n Me . V: Srinivasa Iyer, for Respondent 

O. a a s . yo ‘a - ` || ~ - ‘ee 

Mr. T. K.. Subramaniam Pillai, for Res- 


pondent No. 3.:-- -~ - 


Order,—A preliminary objection has been 
raised: that this revision petition is not -com- 


-petent. -The petitioner made ‘an: application 


umder O. XXI, r. 90, Civil P. O. This has been 
refused by the lower Court on the ground 
that he has no locus standi to make an 
application. The order will show that the 
Court has not passed any order setting aside 
or refusing to set aide the sale and it is 
these orders alone which are appealable 
under O. XLII, r. 1, Civil P. C. If the lower 
Court’s action as Mr. Justice Oldfield said in 
Sundaram v. Mansa Maruthan (1), consisted 
in a refusal to deal with the-judgment-deb- 
tor’s petition, a non-exercise of ‘their juris- 
diction., must -be held to. be .revisalle 
since the.decisjion was not a. condélusion of 
law or fact but-one in which the question 
of jurisdiction was inyolved. : 1 would there- 
fore overrule the preliminary objection. 

The lower Court will report whether the 
entire property was sold in these proceed- 
ings or whether the melwaram interest alone 
was sold. The papers relating to proclam- 
ation and the order passed for sale may 
be sent along. with the report. Time one 
month. 

In pursuance of the above order the Dis- 
trict Judge of West Tanjore submitted the 
following. «© . eas ee fats KE a 
- Report.—What was sold, .was only the 
entire melwaram ,and.not the entire pro- 
perty.-- Mr. K. V. Rajagopal Ayyar for the 
decree-holder Receiver and Mr. S. Swayam- 
prakasam Vakil, for the purchaser both said 
that- only the entire melwaram and not the 
entire property was sold and purchased. In 
the sale proclamation, only the entire malwa- 
gam was put up for. sale and not the entire 
property. : a a e 
-` This -petition coming on for final hearing 
after the report of the aforesaid report by 
the lower Court the Court delivered the 
following 

(1) 44 M 554; 63 Ind. Cas. 937; 40 M L J 497; 13 L 
W 498; 29 M LT 269; (1921, M W N 272. 
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/ 
_. Order.—The only question to decide 
in this revision petition is whether the 
petitioner had a locus standi to present 
an application under O. XXI r. 90, Civil 
P.C. There was alittle doubt at one time 
as to what was actually sold in the execy- 
tion of the decree and I called for a report 
on that point. The learned District Judge 
has reported that the melwaram interest 
alone was sold and the proclamation of sale 
has also been sent which shows the same. 
There is no doubt on the point now and 
this is conceded by the petitioner’s learned 
Counsel. 

The only question then is whether the 
petitioner who was a kudivaramdar could 
make an application objecting to. the sale 
under O. XXI, r. 90, Civil P. ©. If his 
interests are those of a kudivaramdar they 
cannot be, within the language of O. XXI 
1. 90, Civil P. C. said to have been in any 
way affected by the sale of the melwaram 
interest. There is an observation in Bada- 


pati Adamma v. Badapati Chinna Ramayya . 


(2), which confirms me in my opinion. 

The revision petition therefore fails and 
is dismissed with costs .which will be shared 
by the decree-holder and the auction-pur- 
chaser. 


N.S, Revision dismissed. 


(2) 51 M 770 (774); 109 Ind. Cas. 168; 27 L W 307; 
(1928) M W N 159; 54 MI J 445; AI R 1928 Mad 
1191, | 


OUDH CHIEF COURT 
Second Civil Appeal No. 396 of 1937 
July 28, 1941 
GHULAM HASAN AND MADELEY, JJ. 
LALTU SINGH AND OTHERS—PLAINTIFFS 
—APPELLANTS 
versus 
MANGAU SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 100, 47— 
Second appeal—Finding of fact—Omission to consider 
evidence produced—tInterference — Decree for posses- 
ston — Decree not executed — Possession obtained— 
Interference with possession — Fresh suit held not 
barred. 

Where the Judge omits to consider the evidence of 
possession produced by .the parties in the case, it isa 
good ground for interference in second appeal with the 
findings of fact. 

Where the plaintiff who obtains a decree for posses- 
sion does not execute it but obtains actual possession of 
the property, upon interference with that possessiona 
fresh suit for possession, is not barred by s.47, Civil 
P. C. Banda v. Naba (1) and 35 Ind. Cas. 601 (2), 
relied on. ° 

6 
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. 8. C. A. against the order of the Civil 
Judge of Hardoi, dated September 4, 1937. 


Messrs. M. Wasim and Ali Hasan, for the 
Appellants, 


Mr. H. Husain, for the Respondents. 


Judgment.—This is an appeal by the 
plaintiffs-appellants against the appellate 
decree dated September 4, 1937, passed 
by the Civil Judge of Hardoi dismissing Ine 
appellants’ suit and reversing the decree 
passed by the Munsif of Hardoi, who Had 
decreed the suit. 

- The facts leading to the present litigation 
are that one Chhattar Singh owned 1 biswa, 
6 biswansis 13 kachwansis and 64 nanwansis 
In village Manpur and some property in 
village Amkharwa. Chhattar Singh execu- 
eda registered deed of will on J anuary 9, 
1917, in favour. of Laltu Singh, plaintiff 
No. 1, Umarai Singh, plaintiff No. 2, Bhu- 
dhar Singh, father of plaintiffs Nos. 3 and 4, 
and Sardar Singh, a grandson of Bhikham 
Singh, the brother of Chhattar Singh. Sar- 
dar Singh is plaintiff No.5. The pedigree 
given in para. 9 of the plaint shows that the 
legatees are the next reversioners of Chhattar 
Singh. On April 30, 1919 Chhattar Singh 
made a gift of the same property in favour 
of Mangau Singh and Mahram Singh defen- 
dants Nos. 1 and 2, who are his daughter's 
sons. On September 15, 1919 the plaintiffs 
appellants filed a suit for cancellation of 
the aforesaid gift on various grounds. The 
suit resulted in a decree based upon a com- 
promise arrived at on January 16, 1920 
(Ex. 3), under which the deed’ of gift was 
cancelled in respect of half the share owned 
by Chhattar Singh in village Manpur and 
was upheld in respect of the other half. The 
gift in respect of Amkharwa village was set 
aside in its entirety. The result of this liti- 
gation was that the share owned by Chhattar 
Singh in’ village Manpur was divided in 
equal moities between his daughter’s sons on 
the one hand and his reversioners on the 
other. Chhattar Singh died some time after 
the passing of the above decree. 

On April 3, 1925, however, the defendants 
who were minors sued through a next 
friend for possession of the property of 
Chhattar Singh which had been awarded to 
the plaintiffs by the compromise decree of 
1920 alleging that the compromise was not 
for the minor’s benefit and had been brought 
about by collusion with the plaintiffs. A 
compromise was effected between the parties 
on December 2, 1925, (Ex. 4) according to 
which the half share of Chhattar Singh in 
village Manpur was decreed to the minors 


~ 
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along with Rs. 400 as costs and mesne pro- 
fits. The result of this decree was that the 
plaintiffs were deprived of the half share 
which they had obtained by the decree of 
1920 and the defendants became owner of 
“the entire share in Manpur. The plaintiffs 
were naturally dissatisfied with this decision 
as it did not accurately express the intention 
of the parties to the compromise and as the 
plaintiffs had never agreed to forego the half 
share which had been allotted to them by the 
-= compromise decree of 1920. Consequently 

on February 11, 1927, they filed a suit 
for rectification of the error in the com- 
promise decree dated December 2, 1925, 
The grievance was that the share in Manpur 
had been divided half and half between the 
parties, that in the suit of 1929 only half 
share was in suit and not tke entire share as 
was. wrongly considered by the petition- 
writer, who scribed the compromise and that 
the defendants having taken advantage of 
the error had obtained delivery of possession 
from the Court in respect of the plaintifis 
half share as well. This suit was referred to 
arbitration for decision. The arbitrators 
awarded possession in respect of half the 
share in village Manpur to the plaintiffs 
. against the defendants and a decree followed 
on the basis of this award on October 18, 
1927. (Ex. 6). The plaintiffs alleged that 
they had been in actual possession and occu- 
pation of their half share from November 
1920 upto the date of the suit and consequ- 
ently they did not execute the decree and 
obtain possession through Court in respect 
of the decreed share. For similar reasons 
they were unable to file an application for an 
entry of their names in the khewat. 

The plaintifis on April 9, 1936, applied 
for correction of khewat on the basis of the 
decree dated October 18, 1927, passed in their 
favour under s. 33 of the U. P. Land Revenue 
Act. The Revenue Court rejected the plain- 
tiffs’ application on the ground that they did 
not execute the decree and did not take 
possession. The defendants also sued the 
plaintiffs under s. 127 of the Oudh Rent Act. 
The plaintiffs, therefore, alleged that the 
aforesaid actions of the defendants cast a 
cloud on their title in respect of the half 
share in village Manpur anc consequently 
they were obliged to file a suit for the settle- 
ment of their rights. The relief claimed in 
the plaint was a relief for a declaration in 


favour of the plaintiffs against the defen-- 
dants to the effect that the plaintiffs are’ 


owners of the hagiat zamindari to the extent 
of 13 biswansis 6 kachwansis 62 nanwansis 
situate in village Manpur, which represents 
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the half share owned by Chhattar Singh in 
that village. They also sued for possession 1n 
the alternative, if in the opinion of the 
Court it was found that their possession was 
not proved. 

Two main defences were raised in the suit. 
One was that the plaintiffs never obtained 
possession of the property in suit in 1927 or 
continued to remain in possession of it after 
the defendants had obtained delivery of pos- 
session through Court after the litigation of 
1925. The defendants asserted possession in 
themselves. It was urged, therefore, by the 
defendants that the plaintiffs having failed 
to execute the decree dated October 18, 
1927, they were now barred by s. 47 of the 
Civil P. C. from maintaining the suit. 

The trial Court framed two issues on the 
point. The first issue was the legal issue 
relating to the alleged- bar under s. 47 of the 
Civil P. C., and the other issue related to the 
question whether the plaintiffs were in pos- 
session of the property in suit as alleged by 
them. 

The learned Munsif in discussing these 
issues considered the compromise dated 
December 2, 1925, (Ex. 4) and came to the 
conclusion that the plaintiffs never lost the 
share which had been previously decreed 
to them by the decree of 1920 and that the 
defendants never became owners of the 
entire share possessed by Chhattar Singh in 
Manpur. In other words, the title which 
the plaintiffs had already acquired in 1920 
still subsisted and the subsequent litigation 
in 1927 set at rest whatever doubts might 
have existed with respect to the correct 
interpretation of the compromise dated 
December 2, 1925. As regards the question 
of possession the learned Munsif discussed 
the evidence produced by both parties upon 
the point and gave a definite finding that 
the plaintiffs had never been dispossessed 
from the property in suit and the formal 
delivery of possession to- the defendants in 
1926 did not constitute a break in the con- 
tinuity of thelr possession. , In .this view of 
the matter, he recorded a finding that as the 
plaintiffs were already in possession, it was 
not necessary for them to obtain possession 
through Court after the decree in their 
favour in 1927, and consequently s.47 of the 
Civil P. C. did not, bar the present suit. 
The result was that he decreed the suit both 
for declaration and possession. 

The learned Civil Judge in appeal did not 
differ from the finding that the plaintiffs’ 
title to half of the share in village Manpur 
had been finally settled by the decree of 
1927 (Ex. 6)eand the only question to which 
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he addressed himself was whether the pre- 
sent plaintiffs lost possession of the share in 
suit after the defendants had obtained a 
decree for possession against them in 1920. 
The learned Judge held that the suit of 1927 
was for possession and dispossession ang 
clearly contained the allegation that the 
plaintiffs half share had gone into the 
possession of the defendants by virtue of the 


decree of 1925. From this he concluded 


that the plaintiffs were not in possession of 
the share in suit and referred to the dalkhal 
dehani proceedings, which took place in 
1926 as a result of the decree of 1926 
(Ex. 4), In this connection the learned 
Judge remarked that after having been 
dispossessed in 1926 the plaintiffs ought to 
have obtained possession by taking execu- 
tion proceedings or that they should have 
obtained such possession out of Court. 
The learned Judge further remarked “but 
admittedly they did not do either of the two 
things.” 

It appears from the judgment of the 
learned Civil Judge that he did not discuss 
the evidence which was considered at length 
by the trial Court and did not express his 
dissent from the finding arrived at by that 
Court upon a consideration of the entire 
evidence on the record on the question of 
possession. All that was apparently urged 
in the lower Appellate Court by the plain- 
tiffs was that symbolical possession obtained 
by the defendants did not put an end to 
their actual possession although in point of 
law it had that effect. The learned Judge 
was clearly in error in not considering the 
evidence of possession produced by the 
parties in the case and in not coming to an 
independent finding upon that point. In 
order to obviate the necessity of a remand 
we have thought it fit to examine that evi- 
dence ourselves with the assistance of Coun- 
sel of both sides and having considered that 
evidence we are satisfied that the finding of 
the learned Munsif to the effect that the 
plaintiffs, and not the defendants, are in 
possession of the land in suit from the year 
1926 to 1936 is fully justified by the materi- 
als on the record. According to the evi- 
dence of P. W. No. 1 Sardar Singh, P. W. 
No. 2 Bhikharo, P. W. No. 3 Thakur Prasad, 
P. W. No. 5 Ramdin, P..W. No. 5 Ghurai, 
P. W. No. 6 Ram Charan and P. W. No. 7 
Hori Lal, it appears that the collections were 
made by the plaintiffs from the tenants and 
the Govt. revenue was also paid by them. Ex- 
hibit 9 is the siyaha, which was dictated to 


the patwari by the plaintiffs, which is corro- 


borative of these facts. On the side of the de- 
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fendants D. W. No. 1 Durga Singh was pro- 
duced but the learned Munsif disbelieved 
his evidence and in our opinion rightly. It 
also appears from the evidence that the 
plaintiffs lived on the spot while the defen- 
dants lived at a considerable distance from 
the village and no karinda or agent had 
been appointed on their behalf to make any 
collections from the tenants of the land in 
suit. 

If this finding is upheld, there is no 
doubt whatever that the plaintiffs are entitled 
to succeed. Interference with their posses- 
sion having been made by reasons of certain 
decrees obtained by the defendants against 
tenants and against the plaintiffs and in 
other ways as alleged, their right to a decree | 
for possession cannot be barred. 

In Bandu v. Naba, (I. L. R. 15 Bom. 288) 
(1), the facts were that a purchaser brought 
a suit against his vendor to obtain posses- 
sion and got a decree but did not execute 1t. 
The vendor died and after his death and 
while his daughter (the plaintiff) was a 
minor, the purchaser took forcible posses- 
sion of the land. The plaintiff on attaining 
majority filed a suit to recover the land. 
The lower Court held that the purchaser 
having failed to execute his decree for 
possession was wrong in taking possession 
during the minority of the plaintiff without 
the intervention of a Court; that in so doing 
he was a trespasser, and that the plaintif, as 
vendor’s heir was entitled to have posses- 
sion given to her, until ousted in due course 
of law. It was held, reversing the decree 
of the lower Court, that there was no reason 
for holding that in India the rightful owner 
dispossessing another was a trespasser, ancl 
may not rely for the support of his posses- 
sion on the title vested in him, as he clearly 
may do by English Law. 

In Dhanraj Singh v. Lakhrai Kunwar, 
(I. L. R. 38 All. 509) (2), the plaintif had 
obtained a decree for possession of certain 
immovable property which she did not put 
into execution for over three years, but had 
obtained actual physical possession over the 
property. She was subsequently disposses- 
sed and brought a suit for possession over 
the property. It was held that as she had 
been in actual possession of the property, 
a fresh cause of action had accrued and her 
suit was maintainable being within twelve 
years of such dispossession. 

We hold, therefore, that the plaintiffs 
being in actual possession of the property in 

(1) 15 B 238. 


(2) 38 A 509; 35 Ind. Cas. 601; 14 ALJ 709; AIR 
1916 All. 163. 
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suit and their possession having been inter- 
fered . with, they are entitled to sue for 
possession. The fact that they did not 
execute their decree did not debar them 
from suing for possession, as under s. 47 of 
the Civil P. C. it was not necessary for them 
to seek possession through execution when 
they were already in possession. 

The result, therefore, is that we allow the 
appeal, set aside the judgment and decree of 
the lower Appellate Court and restore the 
deérée of the trial Court with costs through- 
out. 


` 


D. Appeal allowed. 
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7 ALLAHABAD HIGH COURT 
Civil Revision Case No. 375 of 1940 
February 17, 1941 
; CoLLIsTER, J. 
SURAJ KUAR—P.aintirF—APPLIOANT 
versus 
SANT SINGH AND ANOTHER—DEFENDANT 


—OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. XXY, 
7. 1, s. 151—Scope—Taking of security from plaintiff 
—Discretion of Court—S. 151 cannot be applied in 
matters where Code declares law. 

The Civil P. C.. is exhaustive on the matters in re- 
spect of which it declares the law and the effect of ap- 
plying the provisions of s. 151 which are no doubt 
very wide, to matters in respect of which the Code 
declares thelaw, would be to extend the scope of the 
section in a manner which was not intended by the 
Legislature. . 

When the Legislature has enacted specific provisions 
for the taking of security from a plaintiff in certain 
cases and in certain sets of circumstances, no discre- 
tion is left in the Court for taking such security in any 
case orin any set of circumstances other than those 
specifically provided for. Had the Legislature so in- 
tended, it could easily have provided for security to 
be taken in cases where it appeared to the Court that 
the plaintif had been put forward by other persons in- 
terested in the suit ; or it could have enacted that 
security might be demanded “ for any other sufficient 
cause.” 140 Ind, Cas. 233 (2) and 155 Ind. Cas. 317 
(9), dissented from, 79 Ind. Cas. 298 (4), approved. 

[Case-law discussed.] 


C. R. Case against an order of the Tem- 
porary Civil Judge, Dehra Dun, dated 
August 10, 1940. 


Mr.B. Malik, for the Applicant. 
Mr. T. N. Bajpai, for the Opposite Party. 


Order.—This is a plaintiff's application 
in revision under s. 115, Civil P. C., arising 
out of an order demanding security for the 
costs ofa suit. The applicantisa woman, 
and she instituted a suit for possession of 
property, the valuation being Rs. 6,000. The 
opposite party applied to the learned Judge 
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demanding security for costs from the ap- 
plicant. Admittedly, the provisions of 
O. XXV, r. 1, Civil P. C., do not’apply in 
terms, but the learned Judge, purporting 
to act in the exercise of his inherent powers 
ynder s. 151, Civil P. C.; has. allowed the 
application of the opposite party and has 
called upon the applicant to deposit security 
in the amount of Rs. 1,000 for the costs of 
defendants Nos. 1 and 2. Learned Counsel 
for the applicant contends that this order 
was without jurisdiction. Alternatively, it 
is pleaded that the amount demanded was 
far in excess of what was required as secu- — 
rity for costs, and this is conceded. It ap- 
pears that litigation in respect to this pro- 
Rerty has been going on for about seven 
years. The applicant claims to have suc- 


ceeded as the sole heir of her father in 


January 1933, but she has now appeared in 
the arena for the first time. The learned 
Judge says : ; Di 
“It is only when the litigation has finally ended in 
the victory of defendants Nos, 1 and 2 over defendants 
Nos. 3 and4 in the High Court that plaintiff has 
suddenly come forward with the allegation that she has 
had no knowledge of all this litigation although she has 
from the start been heir in possession. When therefore. 
defendants Nos. 1 and 2 allege thatshe is merelya 
puppet put up by defendants Nos. 3and 4 in an effort 
to re-open the litigation which has ended unsuccessfully, 
it isclear, without in any way pre-judging the suit, 
that their allegation is plausible and may in the end 
be substantiated. It seems tome that when defendant’s 
allegations are sufficient to make out plausible grounds 
then the Court should: certainly in the interests of 
justice take action to ensure that justice will be done 
if the allegations areeventually proved correct. In the 
present case, if it is true that plaintiff isa mere puppet 
ofdefendants Nos. 3 and 4 and, in addition to having 
no property herself, is put up for the vexatious purpose 
of nullifying the effect of the decree obtained by 
defendants Nos. land 2 inthe High Court, then it | 
would be & complete miscarriage of justice if, on the 
failure of her suit, she were allowed to escape the 
burden of the defendant’s costs.”’ : ; 
On equitable grounds there might” bes _ 
great deal to be said for the learned J udge’s 
view ; but what this Court has to consider 
is whether he had jurisdiction to demand 
security for costs on grounds not provided 
for in O. XXV, r. 1, Civil P. C. Learned 
Counsel for the opposite party relies upon 
Khajah Assenoollajoo v. Solomon (1). and. 
on Chainrat Valiram v. Sunday Times 
Lid. (2), which is the authority the learned 
Judge has followed. In the first mentioned 
case a learned Judge of the High Court at 


Calcutta observed : 

cee I take it that there can beno doubt...... that 
this Court has power to require security for costs if it 
finds that the plaintiff is not the real litigant but that 
he is only a puppet in the hands of others.” ; ; 

(1) 14 C 533 

(2) A IR 1932 Sind 33; 140 Ind. Cas. 233; 26S L R 
21; Ind. Rul. @1932) Sind 183. 
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Further on the learned Judge says: 

“As I understand the English decisions, the Courts 
do not require security because the plaintiff is a pauper 
or because he is a mere trustee, but they do require 
security when they find that he is not the real 
litigant.” 

There was no discussion in that judgment 
of the provisions in the Civil P. ©. of* 1882 
corresponding to O. XXV, r. lands. lol of 
the Code now-in force, and the only autho- 
rity which the learned Judge referred to was 
the Privy Council decision in Ram Coomar 
Coondoo v. Chunder Canto (3), at p. 259 
in which their Lordships said: . ` | 

“It is the ordinary practice, if the plaintiff is suing 
for another, to require security for costs and to stay 
proceedings until it is given.” | i 

This observation was mentioned by 
Cuming, J., in Bhairabendra Narain Deb*v.. 
Udai Narain Deb (4), at p. 865 the learned 
Judge in commenting on that case observes 
that that decision was under the old Code of 
1859 and he says : . 

“In the old Code of 1859 there was no provision at 
all for giving security for costs by a plaintiff and in 
the suit in question it does not appear that the particu- 
lar point had to be decided.”’ 

_ Further on the learned Judge observes : 

“Had the Code been entirely silent on the point, then, 
possibly the inherent power of the Court might have 
been invoked but when the Code does make. certain. 
provisions for the taking of security for costs from the; 
plaintiff, it:seems to me that in those cases and those 
cases only may costs be taken from the plaintiff, and 
that for security for costs to be demanded from the 
plaintiff the case must fall within the purview of 
O. XXV,r. 1.” 


Then again he says: 

. “I do not think the inherent power ofthe Court can 
be invoked in matters for which the Code does actually 
provide. The Legislature possibly deliberately did 
not allow security to be asked for from a plaintiff except 
in exceptional cases given in O. XXV, r. 1.” oe 

- Inthat particular case the only ground 
on which security was demanded was ap- 
parently that one of the plaintiffs had been 
transferred to the category of the defend- 
ants ; but the observations are of a general 
character. The view taken by Cuming, J. 
was dissented from by Rupchand, A. J.C., 
in Chainrat Valiram vi Sunday Times 
Ltd. (2). After quoting the observations of 
Cuming, J., which I have re-produced above, 
the learned Judge says at p. 34*, col. 2: 

‘ “Tam afraid these observations lose sight of the fact 
that the provisions of the Civil P. C., are not exhaustive 
and do. not purport to deal with every possible case, 
and it issomewhat difficult for meto hold that because 
the Legislature has provided for security being ordered 
in certain specified cases, the Legislature thereby inten- 
ded to deprive the Court of its inherent jurisdiction to 
eae similar orders in cases not specifically provided 

or,’’? 7 E 

(3) 2 C 233 (259); 4 I A 23; 3 Sar. 654 (P O). 
a (4) 50 C 853 (865); 79.Ind, Cas. 298; AIR 1924 Cal. 
15. fa ae 
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SURAT KUAR V. SANT SINGH (ALL.) 


103 


At p. 35*, col. 1, the learned Judge says : 

“From the very early times the Courts in England. 
have refused to recognize the mere poverty or insolvency: 
of the plaintiff as a. sufficient ground for ordering him 
to give security for’ costs as a condition precedent to 
his going on with the’ suit. The case is, however,’ 
different. where, in addition to his being a pauper, he is 
a mere nominal plaintiff and is carrying on litigation for. 
the sole benefit of another person.” , 

' This, decision is definitely’ against the 
applicant, just as the observations in Bharra- 
bendra Narain Deb v. Udai Narain Deb, 
(4), are in her. favour. Another authogity 
against the applicant is .a decision of a 
single Judge of the Madras High Court in 
Ramaswamia, Pillal v. Krishnammal (5). 
In that case Walsh, J. observed: ; 

“There is no absolute rule that a pauper plajntiff 
a be asked to furnish security under O. XXV, 
t: ; T p a S 

The learned Jgidge relied on the observa- 
tions of the Privy’ Council in Ram Coomur 
Coondoo v. Chunder Canto (3), already ref- 
erred to. Learned Counsel for the appli- 
cant has referred me to certain observations 
of the Privy Council in Gokul Mandar v. 
Pudmanund Singh (6), where their Lord- 
ships at p. 715t say :: ; 

“They will further, observe that the essence ‘of a 

ode is to be exhaustive on the matters in .respect of 
which it declares thelaw, and it is notthe province of 
a Judge to disregard or’ go outside the letter of the 
enactment according to its true construction.’ . 

‘By way.of analogy, learned Counsel for 
the applicant has also referred me td the. 
case in Ram Sarup v. Gaya Prasad (T). In- 
that case an ex parte decree was passed 
against a defendant. He applied to have 
the decree set aside under O. IX, r. 13, 
Civil P. C., but the trial Court dismissed. his 
application on the ground that his absence had: 
been intentional. The defendant appealed 
and, although it was a matter of admission 
that his absence at the date of. hearing had 
been intentional, the learned Judge allowed 
the application on grounds extraneous to the 
provisions of O. IX, r. 18, Civil P. C. It 
was held that the lower Appellate Court. 
had no jurisdiction to set aside the ex parte 
decree. At p.62} Sulaiman and Daniels, JJ. 
observe : ; i 

“The lower Appellate Court had itself found . that. 
there was no sufficient cause for the defendant not 
appearing when the suit was called on for hearing and 
that his absence was intentional. The case accordingly 
did not fall under O. IX, r. 13. It is urged before us 
that, apart from O. IX, r.13, the Court had inherent 

(5) AIR 1935 Mad. 230; 155 Ind. Cas. 317; 69 M L 
J 38; 41 L W 135; (1935) M W N 513; 7R M 563. 
oe 29 O 707;29 1A 196;8 Sar. 323; 6C W N 825 


d. 
(7) 24 ALJ 56; 90 Ind. Cas. 180; A I R 1925 All. 
610; 48 A 175 (FB). 
“Page of A. I. R. 1932 Sind—[Ed.] 
+Page of 29 C.— (Ed.] 
{Page of 24 A. L. J.—[Ed.] 


104 


jurisdiction to set aside an ex parte decree......In our 
opinion it had no jurisdiction outside the provisions of 
that rule. This was the view clearly expressed by a 
Bench of this Court in Kallu v, Nadir Baksh (B).” 
The provisions as regards the taking of 
security for costs from a plaintiff are to be 
found in O. XXV, r. 1, Civil P. ©. Sub- 
rules (1) and (2) provide for security to be 
taken where the plaintiff does not reside in 
British India or leaves British India in cer- 
tain circumstances and possesses to suff- 
cient immovable property within British 
India other than the property in suit. Sub- 
rule (3) enacts that in a suit for the payment 
of money in which the plaintiff is a woman 
the Court may order her to give security if 
it is satisfied that she does not possess suffi- 
cient immovable property within British 
India. Thus, as regards a plaintiff who is a 
woman, the Legislature has, specifically laid 
down that security may be taken from her in 
certain circumstances in a suit for payment 
of money. Inclusiounius exclusio alterius, 
and therefore security cannot be taken from 
a female plaintiff in asuit for property. In 
my opinion, when the Legislature has ‘enact- 
ed specific provisions for the taking ofsecu- 
rity from a plaintiff in certain cases and in 
certain setsof circumstances, no discretion 
is left in the Court for taking such security 
in any case'or in any set of circumstances 
other than those specifically provided for. 
Had the Legislature so intended, it could 
easily have provided for security to be taken 
in cases where it appeared to the Court that 
the plaintiff had been put forward by other 
persons interested in the suit; or it could 
have enacted that security might be de- 
manded “for any other sufficient cause,” 
The provisions of s. 151, are very wide, but 
I think that if the learned Judge’s view 
were accepted, the effect would be to extend 
the scope of the section in a manner which 
was not intended by the Legislature. Itis 
argued that the Code is not exhaustive. The 
argument is correct, but I do not think 
that it assists the opposite party. Itis ex- 
haustive, as stated by the Judicial Commit- 
tee, “on the matters in respect of which it 
declares the law.” With respect I differ 
from the view taken in Chainrai Valiram 
v. Sunday Times Ltd. (2) and in Rama- 
swami Pillai v. Krishnammal (5) and I 
agree with the view expressed by Cuming, 
J., in Bhairabendra Narain Deb v. Udai 
Narain Deb (4). Upon this view of the 
matter I must allow this revision and I 
accordingly set aside the order of the Court 


(8) 19A L J 907; 64 Ind. Cas. 527; AIR 1992 ° 
All, 441, 
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below. The applicant will have her costs 
of this revision. 


S. Application allowed. 





°* . BOMBAY HIGH COURT 
Criminal Revision Application No. 515 
of 1940 
January 31, 1941 
BEAUMONT, C. J. AND MAOKLIN, J. 
J.D. BOY WALLA— ACCUSED 


versus 
SORAB RUSTOMJI ENGINEER 


—COMPLAINANT 

Criminal Procedure Code (Act V of 1898), ss. 204, 
195 (b)\—On complaint to Police person arrested and 
released on bail—Bail enlarged— Magistrate subse- 
quently discharging him on Police report that no offence 
was disclosed—Proceedings under s. 211, Penal Code 
(Act XLV of -1860)—Complaint of Magistrate is 
NECESSATY » 

On a receipt of a complaint the Police started in- 
vestigation and arrested a person and released him on 
bail. The bail was subsequently enlarged on an ap- 
plication by the Police. After further investigation, 
the Police made a report tothe Magistrate that as no 
offence had been disclosed against the person, he be 
discharged and bail bond cancelled. The Magis- 
trate passed an order discharging him : l 

Held, that the Magistrate could act upon the report of 
a Police Officer, as to the result of a Police inquiry 
undertaken under the Code in accordance with the 
powers conferred upon the Police, and could discharge 
an accused person without further inquiry. But in 
such a case the order of the Magistrate is a judicial 
order, therefore, the alleged false charge was made in, 
or in relation to, a proceeding in Court. It resulted 
in- the man being actually arrested and brought before 
the Magistrate and dealt with by the Magistrate. 
Therefore, for proceeding against the complainant 
under s. 211, I. P. C., the complaint must be that of 
the Magistrate, and not of the person who was wrong- 
ly accused. 


Cr. R. App. from the order of the Presi- 
dency Magistrate, Third Additional Court, 
Girgaum, Bombay. 

Messrs. T. S. Vyas and A. B. Acharya, 
for the Accused. 

Messrs. H. R. Pardiwalla and M. B. 
Sakhalkar, for the Complainant. 

Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Crown. 


Beaumont, C. J.—This is an application 
in revision made by one J. D. Boywalla, 
who asks us to quash a complaint lodged 
against him under s. 211, I. P. ŒC. The case 
is a good illustration of the way in which 
the time of the Criminal Courts and of the 
Police in Bombay is wasted by the foolish 
behaviour of some of its citizens. The facts 
are that Mr. Boywalla had got a motor car, as 
I understand, for the first time in his life, 
and he took the motor car to a garage, which 
belonged tą the opponent, either alone or 
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with partners, in order to have it painted 
and repaired. His case is that when he 
went to get his car back from the garage, 
the opponent told him thatthe battery had 
not been properly charged, although Mr. 
Boywalla says that he had recently had it 
charged. However, the opponent said that 
the battery required to be re-charged, and 
that it had been re-charged by him, for 
which a sum of Rs. 3 was payable, and Mr. 
Boywalla paid the three rupees. But then 
he found that his car would not start. The 
opponent in the meantime had gone out and 
was not available. So, after waiting for 
about an hour, Mr. Boywalla jumped to the 
conclusion that he had been cheated by the 
opponent in respect ofthe three rupees. He 
assumed that because the car would hot 
start, the battery had not been charged as 
the opponent alleged, though any practical 
motorist knows that there are many other 
reasons which may account for a motor re- 
fusing to start. So Mr. Boywalla rushed 
off to the Police and lodged a complaint 
against the opponent of cheating in respect 
of these three rupees, his case being that he 
had been induced to part with the money 
by the opponent’s fraudulent and false state- 
“ment that the battery had been charged. 
The Police authorities, instead of telling him 
to go away and not to be silly, started inves- 
tigation and arrested the opponent and re- 
‘leased him on bail, and subsequently applied 
to the learned Magistrate of the Girgaon 
Police Court to have the bail enlarged, and 
an order to that effect was made. The Police 
then investigated further into the matter, 
and eventually on May 29, the Police Sub- 
Inspector made a report to the learned 
Magistrate saying : 

“T beg to place before your worship the marginal- 
ly noted accused person who was arrested by the 
Police on May 8, 1940, at about 2-0 P. m. under 
s. 420 of I. P. O. He was released on bail the same 
day and his bail period was extended till to-day. As 
however no offence has been disclosed against him it 


is requested that he be discharged and his bail bond 
cancelled.” 


On thatthe learned Magistrate passed an 
order: “Accused discharged. Bail bond 
cancelled. Deposit to be returned.” Subse- 
quently the opponent filed a case against 
Mr, Boywalla under s. 211, I. P. C., which 
provides that whoever, with Intent to cause 
injury to any person, institutes or causes to be 
instituted -any criminal proceeding against 
that person, or falsely charges any person 
with having committed an offence, knowing 
that there is no just or lawful ground for such 
proceeding or charge against that person, 
shall be punished. Obviously it may be 
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difficult to prove that Mr. Boywalla knew 
that there was no just or lawful ground for 
his proceeding. I very much doubt whether 
he had the slightest idea as to what was ne- 
cessary in order to secure a conviction for 
cheating under s. 420,1.P.C. His conduct 
in lodging the complaint was, I think, most 
irresponsible, but whether an offence could 
be proved unders. 211] is problematical. 
However, the point of law taken on be- 


half of Mr. Boywalla is that itis the Magis- 


trate who must lodge the complaint under 
the provisions of s. 195 (b), Criminal P. C. 
That section provides, so far as material, 
that no Court shall take cognizance of any 
offence punishable unders. 21]; I. P. C. when 
such offence is alleged to have been com- 
mitted in, or in relation to, any proceeding in 
any Court, except on the complaint in writ- 
ing of such Court. The complaint here is 
not lodged by the learned Magistrate, and I 
should think it very unlikely that the learn- 
ed Magistrate would consent to lodge a com- 
plaint in such a trivial matter. The ques- 
tion, however, is whether the making of 
this alleged false charge was committed in, 
or in relation to, a proceeding in Court. It 
is contended on behalf of the opponent that 
the order made by the learned Magistrate 
extending bail, and subsequently discharg- 
ing the accused and cancelling his bail bond, 
was an administrative order, and not a 
judicial order, since the Magistrate never 
considered the merits of the case. I am 
quite unable to accept that argument. In- 
deed, it is a novelty to me to hear it sug- 
gested that there is any authority which 
can make an administrative order discharg- 
ing an arrested person from judicial custody. 
This man had been arrested, and released 
on bail, and, in my opinion, the only autho- 
rity which could release him from custody, 
or from being on bail, was a Magistrate or 
Judge acting judicially, and I have no doubt 
whatever that the learned Magistrate acted, 
and intended to act, as a Magistrate ina 
judicial capacity. 

But then it is contended both -by the 
opponent and by the learned Govt. Pleader 
that there isno power under the Criminal 
P. C. for a Magistrate to discharge an arrest- 
ed person, without having taken cognizance 
of the case, on a mere report of Police Offi- 
cer, and it is said that here the learned 
Magistrate had not taken cognizance of the 
case. The logical result of that argument, 
if it were to prevail, would be, not that the 
order of discharge was an administrative 
order, but that it was an invalid order, and 
the accused still remained on bail. In my 
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‘opinion, however, there is no force in the 
‘argument. Unders. 190, Criminal P. C., a 
Presidency Magistrate may take cognizance 


of any offence upon receiving a complaint. 


of facts which constitute such offence, or 
upon a report in writing of such facts made 
by the Police Officer, or upon information 
received from any person other than a 
Police Officer, or upon his own knowledge or 


‘suspicion, that such offence has been commit- . 


ted. Section 204, Criminal P. Q., provides 
that if, in the opinion of a Magistrate taking 
cognizance of an offence, there is sufficient 
ground for proceeding, then he can proceed 
either by summons or warrant as therein 
mentioned. The wording of that section 
seems to suggest that there may be a case in 
which the Magistrate has taken cognizance, 
but in which, in his opinjon, there is no 
sufficient ground for proceeding ; and it is 
quite true that the Criminal P.O, does not 
provide what is to happen in that case. But 
if seems to me to follow by necessary impli- 
cation that the Magistrate must in such a 
case discharge the accused. If he is not 
prepared to proceed further, and the accus- 
ed is under arrest and-before him, he must 
necessarily discharge him. There is no othé?' 
course open to the Magistrate ; the accused 
cannot beleft indefinitely in custody or on 
bail: There is nothing that I know of in the 
Procedure Code which suggests that such a 
course is not legal. When, inthe case of a 
man who has been arrested and released on 
bail the Police Officer reports that there 
appears to be no case, and invites the Magis- 
trate to discharge the man, the Magistrate 
is not bound to act upon the Police view. 
He can undoubtedly say: “Iwill have a 
further inquiry in this matter. I think the 
Police are wrong in suggesting that the ac- 
cused should be discharged.” And he may 
direct further investigation. On the other 
hand, I have no doubt that he may say: “I 
have no reason for thinking that the report 
of the Police Officer, who is a responsible 
person, is wrong, and ifhe tells me that, 
after investigation he thinks there is no case, 
I will do as he suggests and discharge the 
accused.” But in either case the Magistrate 
is taking cognizance of the case. He cannot 
discharge the accused, or direct a further 
investigation, unless he first takes cogni- 
zance. The learned Magistrate in discharge. 
ing the accused is making an order similar 
in character to the order which he can make 
under s. 203, Criminal P.C., where he acts 
on a report of the Police or an investigation 
undertaken at his request. If after consider- 
ing the report he. thinks that there is no 
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sufficient ground for proceeding, he may dis- 
charge the accused. Although the~Code 


does not expressly so provide, I have no doubt 
that a Magistrate can act upon the report 


-ofa Police Officer, as to the result of a 
Police inquiry undertaken under the Code 


in accordance with the powers conferred 


upon: the Police, and can discharge an ac- 


cused person without further inquiry:. But 
in such a case the order of the Magistrate 1s 
a judicial order which would be open to -re- 
view by this Court. 

In my opinion, therefore, the alleged false 
chargein this case was made in, or in re-. 
lation to, a proceeding in Court. It resulted 
in the man being actually arrested and 
brought before the Magistrate and dealt . 
with by the Magistrate. Therefore, the com- 
plaint must be that of the Magistrate, and 
as there is no such complaint, the proceed- 
ings must be quashed. 


Macklin, J.—I agree. 


D. Proceedings quashed. 


J Toog 
LAHORE HIGH COURT 
Criminal Appeal No, 1084 of 1940 - 
February 4, 1941 : 
Youna, C. J. AND BLACKER, J. 
EMPEROR— PROSECUTOR 
`  VErSuUsS 
DARSHAN SINGH AND ANOTHER— 
ACCUSED—RESPONDENTS ' 

Criminal Procedure Code (Act V of 1898), ss. 103, 
165 (3)— One witness coming from immediate neigh- 
bourhood and others from some little distance— 
Search, if illegal—S. 165 (3), applicability of,to case 
where officer in process of conducting search himself, 
has part of it doneunder his own direction and in his 
own presence by one of his subordinates—Penal Code 
(Act XLV of 1860), s. 353—Striking pot carried by 
public servantin discharge of his duties, constitutes 
offence under s, 353—Criminal trial—Hvidence— 
Excise case—Hvidence given by lambardar—Presump- 
tion is that it was not given out of any enmity. 

Tt is true that s.103, Criminal P. C., directs that 
the officer making the search shall take with him two res- 
pectable persons ‘‘of the locality.’’ It is, however, clear 
that, as far as the word ‘locality’ goes at any rate, this 
provision must be regarded as directory rather than 
mandatory. If, therefore, itis found that only one 
witness came ‘from the immediate neighbourhood, 
and the others.came from some little distance, if can- 
not be held that the search ‘ison that account illegal. 
17 Ind. Cas. 75 (D), Queen-Empress va Raman (2) 
and 8 Ind. Cas. 988 (3), relied on. 

Section 165 (3), Criminal P, C., refers to a case where 
the officer is himself unable to conduct the search and 
deputes somebody else todo so. It has no application 
to a casein which the officer in the process of con- 
ducting that search himself, has a part of it actually 
done under his own direction and in his own presence 
by one of his suhbprdinates. 
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To strike a pot of lahn which a man is carrying and 
which is in contact with that man’s body, constitutes the 
offence of criminal force if it is doneto cause him fear, 
annoyance, etc., and if that person isa public servant 
in the discharge of his duties, the offence is punishable 
under s, 353, I. P. C. ' 

Where a lambardar has given evidence in an excise 
case, the presumption is that he was not giving ¢his 
evidence out of any enmity but because as a lambardar 
it was a part of his duty todo so. 


Cr. A. from an order of the Magistrate, 
First Class, Sialkot, dated May 17, 1940. 
Mr. R. C. Soni for the Advocate-General, 
for the Crown. i 

Mr. Amar Singh, for the Respondents, 


Blacker, J.—This is an appeal by. the 
Advocate-General, Punjab on behalf of the 
Provincial Govt. for the reversal of the ac- 
quittal of the two respondents who were 
tried by a Magistrate of the First Class 
Chaudhri Sude Singh at Sialkot under 
ss. 322 and 148, I. P. Č., and acquitted. The 
facts of this case are very simple indeed, 
Mr. Mohammad Hussain, Excise Sub-In- 
spector of Sialkot, having received informa- 
tion that the Excise Law was being violated 
at the village of Dulcheke close to Sialkot 
collected a party and proceeded to: that 
village. He went to the kurh of Sohan 
Singh “and Chanan Singh and acting ap- 
parently on the information that he had 
received he directed his peon to go and: see 


if he could find anything ina neighbouring’ 


wheat field. The peon went into it and 
found a pitcher of lahn which he proceeded 
to carry back to the Sub-Inspector. There- 
upon the present respondents together with 
four other persons who were also tried and 


acquitted but against whom Govt. has filed 


no appeal, appeared on the spot 
and assaulted the peon by striking 
blows with their sticks at the pitcher of 
lahn which he was carrying. One of these 
blows actually hit the peon on the hand 
and caused an injury the existence of which 
has been certified by Dr. Bihari Lal, ‘Sub- 
Assistant Surgeon, Sambrial (P. W. No. 1). 
It appears from the evidence of the Sub-in- 
spector that the attitude of these persons 
was so threatening that he had to fire his 
revolver in order to overawe them after 
which some of them ran away, whilst 
others, including one of the respondents. 
Darshan Singh, were caught on the spot. 
The prosecution case is supported by the 
evidence of the Sub-Inspector, 
and two unofficial witnesses Partap Singh, 
lambardar of Mauza Ugoke, and Nawab 
Din, a lambardar of Sialkot itself all of 
, whom appear to be entirely reliable wit- 
nesses. Nine witnesses have: heen produced 
o 
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in defence. The first five of these were 
however, only as to character, while the 
last merely proves that the lambardar Par- 
tap Singh is not a very well-to-do man. 
The remaining three put forward a different 
version of the story. They say that one 
Kharak Singh was trying to stop Chuni Lal 
bringing the pot of lahn back but that 
Chuni Lal threw the pitcher down and it 
broke. None of the accused was present. 
The unfortunate part of this story is that 
it quite fails to account for the injury which 
the peon undoubtedly sustained. He could 
hardly have got this injury on the back or 
his hand merely by dropping a pot of lahn 
The witnesses do not appear worthy of any 
credit. The learned Magistrate appears com- 
pletely to have befogged himself in the trial 
of this case and he has misdirected himself 
in several instances both in law and in fact. 
The first point which he has taken in his 
discussion of the case is that the proceed- 
ings were illegal because the Sub-Inspector 
before he told the peon to go into the wheat 
field did not write an order under s. 165 (3), 
Criminal P. Œ. Section 165 (3) has no appli- 
cability to the facts of this case. It refers to 
a case where the officer is himself unable 
to conduct the search and deputes some- 
body else to do so. It has no application to 
a case in which the officer in the process of 
conducting that search himself has a part 
of it actually done under his own direction 
and in his own presence by one of his 
subordinates. It is clear therefore that Chuni 
Lal the peon was clearly a public servant 
acting in the execution of his duty. 

The next point which the learned Magis- 
trate has made is not easy to appreciate. 
He finds fault with the prosecution for not 
having proved the ownership of the field 
in which the pot of lahn was found. As far 
as these proceedings are concerned, the 
ownership or possession of that field was 
wholly immaterial and irrelevant. The 
third point that the learned Magistrate has 
taken is that the evidence does not show 
that the blow which hit the peon Chuni Lal 
on his hand was struck either intentionally 
or voluntarily so as to cause him simple 
hurt. There is certainly some force in this 
contention. The object of the blow was pre- | 
sumably to smash the pitcher and it was 


_probably.by accident that it hit the peon on 


the hand. Butitwas the Magistrate him- 
self who framed the charge under s. 332 and 
if he found that the facts did not support a 
charge under s. 332 he should have framed 
a charge under s. 353. There can be no doubt 
that to strike a pot of lahn which a man is 
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carrying and which isin contact with that 
man’s body constitutes the offence of crimi- 
nal force if itis done to cause him fear, an- 
noyance, etc., and-if that person is a public 
servant in the discharge of his duties the 
offence is punishable under s. 353. Even if 
the Magistrate did not find till the end of 
the proceedings that the Charge that he 


had framed was incorrect it was in his 
power under. s, 227, Criminal P. C., to 
alter it. . 


The next point taken by the Magistrate 
is equally a criticism of himself. Hoe finds 
he cannot convict under s. 148 because the 
‘common object specified in the charge is not 
the common ohject which is disclosed by the 
tacts. Again, he is responsible for framing 
the charge and again he could have amended 
or altered the charge if necessary. Moreover, 
‘on the facts, the learned Magistrate has also 
misdirected himself. He has refused to 
accept the evidence of Partap Singh lambar- 
dar on two grounds, first that he had pre- 
viously appeared as a witness against some 
of the accused, and secondly that he had 
been suspended for giving defence evidence 
m a case. The second ground is not borne 
out by the record. which shows that the 
reason for his suspension was not that he 
had given evidence in a case but that he had 
failed to report a case of cholera. He did as 
a matter of fact give evidence in a case for 
the defence and was proceeded against but 
when the accused in that case were acquitted 
and his evidence was presumably found to 
be true the case against him was dropped. 
With regard to the first reason, the learned 
Magistrate has overlooked the fact that the 
Case In which he gave evidence was an excise 
case and the presumption is that he was not 
giving this evidence out of any enmity but 
because as a lambardar it was a part of his 
duty to doso. His village is only 400 yards 
from the scene of the occurrence and there- 
fore he was a proper person to take part in 
this raid. 

In this connection it may be noted that 
‘Counsel for the respondents before us argued 
that the provisions of s. 103, Criminal P. C., 
had been violated because there were not 
two persons of the locality in the party. It 

~is true that s. 103 directs that the officer 
making the search shall take with him two 
respectable persons “of the locality.” It is 
however clear that, as far as the word ‘loca- 
lity’ goes at any rate, this provision must 
be regarded as directory rather -than man- 
datory. The word ‘locality’ has not been 
defined in the statute, and isin fact impos- 
sible to define precisely. If, therefore, as in 
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this case, it is found that only one witness 
comes from “the immediate neighbourhood, 
and the others came from some little dis- 
tance, it cannot be held that the search is 
on that account illegal. In the case reported 
in Satagopala Charlu v. Satrughna Behara, 
13°Cr. L. J. 763 (1), a Division Bench of the 
Madras High Court relying on a previous 
Division Bench judgment of the same Court 
Queen-Empress v. Raman (2), held that 
failure to comply with this provision did 
not render the search illegal. A similar 
view was held by the Chief Court of Lower 
Burma in Emperor v. Sit Nyein 11 Or. L. J. 
746 (3), in which it was pointed out that the 
stress is on the word “‘respectable” and not 
on the word “locality.” With these autho- 
ritiès'we respectfully agree and hold that 
the fact that the other witnesses besides 
Partap Singh himself came from Sialkot 
does not mean that the excise peon who 
was assaulted was not acting in discharge 
of his lawful duties, l 
The learned Magistrate also thinks that 
the identity of the respondents has not been 
established. One of them was caught on the 
Spot : the other was clearly known both to 
Partap Singh lambardar and Chuni Lal the 
peon who had previously been in this vil- 
lage though he had not been back there for 
five years. It is impossible to appreciate the 
argument that they cannot know them be- 
cause they do not know the names of their 
relatives. With regard to the defence evi- 
dence, the learned Magistrate is even wrong 
when he says that there are eight witnesses 
who did not see any occurrence of this sort. 
There are only three such witnesses and as 
has already been shown above their evi- 
dence is worthless. It is clear, therefore, 
that the acquittal of these respondents was 
quite unjustified and if there was any doubt 
in the case it was not due to the facts which 
are simple but to the unnecessary confusion 
which the Magistrate seems to have allowed 
to infect his own appreciation of the case. 
On the other hand, on the charges as framed 
which admittedly have been wrongly fram- 
ed by the Magistrate with reference to the 
evidence before him, it is difficult to see 
how we could now register a conviction. 
Fresh charges would have to be framed 
against the respondents on which they would 


_ have to be given an_opportunity of defend- 


ing themselves. The case is, however, a very 

trivial one. The injury sustained by the peon 

is extremely slight and we are, therefore. 
(1) 13 Cr. L J 763; 17 Ind. Cas. 75; 23 M L J 445. 


(2) 21 M 83; 2 Weir 503. 
(3) 11 Cr. L J 746; 8 Ind. Cas. 988. 
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of opinion that it would be a waste of public 
time and money to order a retrial in this 
case on fresh charges. While, therefore, we 
consider that the learned Magistrate’s judg- 
ment in this case was wrong in almost every 
particular and that the Govt. was justified 
in filing an appeal, in the circumstances of 
the case we dismiss the appeal on the ground 
that we could only order a re-trial and 
that it is not desirable that a re-trial should 
be held. 
S. ‘Appeal dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision Petition No. 23 of 1940 e 
. December 17, 1940 
MULLA, J. 
NIMAR PANDEY— APPLICANT 
versus 
JAGDISH PANDEY AND OTHERS— 


OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0. XXXITTI, 
rr, 7, 15—Refusal contemplated by r. 15—R.7 (3) 
contemplates refusal on merits—A pplication dismissed 
for default of appearance — Second application, if 
barred — Applicant present at hearing of his applica- 
tion but refusing to proceed with or press it—Its dis-. 
missal 1s on merits— Subsequent application is 
barred. < : 

The refusal to allow the applicant to sue as a pauper 
under sub-r. (3)ofr. 7 of O, XXXIII, Civil P. C., 
must be the result of an inquiry into the merits of the 
application as directed by sub-rr. (1) and (2) of r. 7 
and it is only such a refusal which is contemplated by 
r. 15 of O. XXXIII. Dismissal for default of appear- 
ance cannot obviously amount to such a refusal. 
Rule 15 of O. XX XTIT, only authorises the application 
of the principle of res judicata to an application to sue 
tn forma pauperis and prohibits the entertainment of a 
second application when the first has been dismissed on 
the merits. It does not contemplate that a summary 
order passed without inquiry or contest should be given 
the force of res judicata. 85 Ind. Cas. 982(5) and 
96 Ind. Cas. 962 6), relied on. 148 Ind. Cas. 809 (3) 
157 Ind. Cas. 294 (4), distinguished. 84 Ind. Cas. 703 
(1) and 145 Ind. Cas. 602 (2), not followed. 

Where however the applicant is present at the hearing 
of his application, his refusal to proceed with the applica- 
tion or to press it, amounts to an admission on the part of 
the applicant that thereis no merit in his case and hence 
a dismissal in those circumstances is really a dismissal on 
the merits, so as to bring into operation the bar ofr. 15. 


C. R.P.against the order of the Civil Judge, 
Benares, dated August 19, 1939. - 


Mr, K. L. Misra, for the Applicant. 
Mr. V. D. Bhargava, for the Opposite 
Party. | 


Order.—This is a petition in revision under 
s. 115, Civil P. ©. It is directed against an 
order passed by the learned Civil Judge of 
Benaras refusing to entertain an application 


‘for leave to sue in forma pauneris on the 
6 
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ground that it was barred by r. 15 of 
O. XXXIII, Civil P. O. in consequence of 
a previous application of the like nature 
having been dismissed for default. The 
relevant facts of the’ case may briefly be 
stated as follows: 

- The petitioner Nimar Pandey made an 
application for leave tosuein forma pauperis 
on December 21, 1937. The Court directed 
him to file a copy of his petition for be- 
ing served on the Govt Pleader. He com- 
plied with that order on January 8, 4938 
and the Court ordered a notice to be issued 
to the Govt. Pleader and the opposite party 
fixing February 19, 1938, presumably for the 
hearing ofthe application. The matter could 
not be heard and decided on that date because 
the applicant failed to file the necessary 
notices to be served on the Govt. Pleader 
and the opposite party.” The case was con- 
sequently adjourned to March 26, 1938, 
On that date the case was again postponed 
to May 21, 1938, because the report ex- 
pected from the Govt. Pleader had not been 
received. There was another adjournment 
of the case on the: same ground and it 
was ultimately taken up on May 28, 1938. 
It is not clear from the order sheet of that 
date whether the Govt. Pleader and the 
Opposite party were present, but the fact 
remains that thé applicant was found absent. 
It appears, however, that the Govt. Pleader 
had made an application to the Court praying 
for further time in order to complete his in- 
quiry into the pauperism of the applicant. 
In spite of that application by the Govt. 
Pleader, the Court proceeded to dismiss the 
application for default of appearance on the 
part of the applicant. It is important to 
note that the Court did not award any costs 
te the Govt. Pleader or the opposite party 
from which it may safely be inferred that 
they were not present when the case was 
taken up. On November 14, 1938, Nimar 
Pandey made another application with the 
same allegations and in respect of the 
same cause of action. THis application was 


opposed by the opposite party on the ground. 


that it was barred by r. 15, O. XXXIII, 
Civil P. C. The learned Civil Judge has 
allowed this objection to prevail and has 
consequently rejected the application sum- 


marily; hence the present petition in 
revision. A 
The ground upon which the learned 


Civil Judge has based his order is that the- 
dismissal of the previous application for 
default must, in the light of certain autho- 
rities, be deemed to be a dismissal under r.7, 
sub-r. (3), O. XXXIIL, Civil P. C. and hence- 
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‘the second application was barred by r. 15, 
O. XXXIII. The authorities which compel- 
led him to arrive at that conclusion are, 
Khondkar Ali Afzal v. Purna Chandra 
(1), Rajendranath v. Tushtamayee Dasee 
(2), Ram Lakhan v. Kishore Lal (3) and 
Baliram Shukul v. Sitabai Shukul (4). 
The Oudh and. Nagpur cases are quite 
irrelevant to the question which arises for 
consideration in the present case, namely the 
legal effect of a dismissal for default after a 
notige is issued to the Govt. Pleader and the 
opposite party under r. 6, O. XXXIII, Civil 
P.C. They were concerned only with the 
general question as to whether the rejection of 
an applicationsto sue in forma pauperis did 
or did not bring into operation the bar of r. 15, 
O. XXXIII. It is now well settled by un- 
animous authority that the refusal contem- 
plated by 2. 15, O. KANTI, must be a 
refusal under sub-r. (3) of r. 7. The two 
Calcutta cases referred to by the learned 
Civil Judge no doubt lend support to his 
view, but for reasons which I shall pre- 
sently state I am unable to accept it. In 
Khondkar Alt Afzal v. Purna Chandra (1), 
an application to sue in forma pauperis was 
dismissed for default of appearance on the 
part of the appellant when the case came on 
for hearing under r. 7, O. XX XIII, Civil P.C. 
He made another application of the like 
nature which was entertained by the Court 
in spite of an objection having been taken by 
the opposite party that it was barred byr. 15, 
O. XXXIII. It was contended on behalf of 
‘the opposite party that the Court had no 
jurisdiction to entertain it, while it was urged 
on behalf of the applicant that there was a 
distinction between a refusal and dismissal 
for default. The learned Judges who decid- 
ed the case in Khondkar Ali Afzal v. 
Purna Chandra (1), summarily rejected the 
applicant’s contention with the following 
observation: 

“We donot think that there is any point in such 
contention, It seems to usthat r. 15, O. XXXITI, is 
imperative and shows that if an application is rejected 
or refused the second application to sue in forma 
pauperis cannot be entertained.”’ 

No reasons were given for arriving at 
‘that conclusion and it is to be moted that 
the learned Judges did not base their con- 
-clusion on the ground that the dismissal 
for default had taken place after service 


io R 1924 Cal. 1039; 84 Ind. Cas. 703; 40 CL J 


(2) A I R 1933 Cal. 549: 145 Ind. Cas. 602; 60 C 630; 
37 CW N 309; 57 CL J21; 6RC 118. 

(3) ATR 1933 Oudh 534; 148 Ind, Cas. 809;100 W 
N 1145; 6 R O 442, 

(4) A IR 1935 Nag. 168; 157 Ind. Cas. 294; 31 N L 
R 386;8 R N 49, 
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of notice on the Govt. Pleader and the 
opposite party as required by r. 6,O.XX XIII. 
The decision as if stands only shows that 
the learned Judges were of the opinion that 
there was no. difference between the rejection 
of an application to sue in forma pauperis 
and its dismissal so far as the operation of 
the bar ofr. 15 of O. XXXIII, was concern- 
ed. In the later case in Rajendranath v. 
Tushtamayee Dasee (2), the question which 
arose for consideration was whether an 
order rejecting an application to sue in 
forma pauperis for default on the part of 
the applicant in paying the process-fees 
and before the opposite party is served with 
notice amounted to a dismissal under r. 7 
of O. XXXIII, so as to invoke the operation 
of*the bar of r. 15 of O. XXXIII. The 
learned Judges answered that question in 
the negative and distinguished the previous 
case in Khondkar Ali Afzal v. Purna 
Chandra (1), on .the ground that in that 
case dismissal had taken place after the ser- 
vice of notices on the Govt. Pleader and 
the opposite party. I may repeat here that this 
was not the basis of the decision in Khondkar 
Ali Afzal v. Purna Chandra (1), which 
apparently proceeded on the general ground 
that there was no distinction between rejec- 
tion and dismissal. Now, r. 15 of O. XXXIII, - 
runs as follows: i 

“An order refusing to allow the applicant to sue 
as a pauper shall be a bar to any subsequent, appli- 


cation of the like nature by him in respect of the same 
right to sue...... ii : 

Rule 7 of O. XXXIII, which relates to the 
stage when notice has been served on the 
Govt. Pleader and the opposite party runs 
as follows : 

“(1) On the day so fixed or as soon thereafter as may. 
be convenient, the Court shall examine the witnesses’ 
Gf any) produced by either party, and may examine the 
applicant or his agent, and shall make a memorandum 
of the substance of their evidence. 

(2) The Court shall also hear any argument which 
the parties may desire to offer on the question whether, 
on the face of the application and of the evidence (if 
any) taken by the Court as herein provided, the appli- 
cant is or is not subject to any of the prohibitions 
specified in r. 5. 

(3) The Court shall then either allow or refuse to 
allow the applicant to sue as a pauper.” : 


A. consideration of these provisions-clearly 
leads me to the conclusion that the refusal 
to allow the. applicant to sue as a pauper 
under sub-r, (3) of r. 7: must be the result 
of an inquiry into. the merits of the appli- 
cation as directed by sub-rr. (1) and (2) ofr. 7 
and it is only such a refusal which is con- 
templated by r. 15 of O. XXXIII. Dismissal 
for default of appearance cannot obviously 
amount to such a refusal. Rule 15 of O. 
XXXII only authorises the application of the - 

® 
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-prinçiple of res judicata to an application to 
‘sue in forma pauperis and prohibits the en- 
tertainment of a second application when the 
first has been dismissed on the merits. In 
my judgment it does not contemplate that 
a Summary order passed without inquiry or 
contest should be given the force of res 
judicata. In this connexion I would lay con- 
siderable emphasis upon the language of 
sub-r. (3) of r. 7 which runs as follows: 
“The Court shall then either allow or refuse 
to allow the applicant to sue as a pauper,” 
The word “then” clearly indicates to my 
mind that the refusal ‘to allow as contem- 
plated by sub-r. (3) of r. 7 must be the 
result of an inquiry into the merits of the 
application in accordance with sub-rr. (1) 
and (2) of the same rule. In the present 
case the first application was dismissed 
merely for default of appearance on the 
part of the applicant and without the slightest 
consideration of its merits. In fact, as 
‘pointed out above, neither the Govt. Pleader 
nor the opposite party appeared to have 
been present at the hearing of that appli- 
cation. I cannot persuade myself to hold 
that the law ever contemplated that such a 
dismissal shall be deemed to be a refusal 
under sub-r. (3) of r 7 so as to bring into 
operation the bar of r.15. The view which 
I have taken isin full accord with that of 
Madhavan Nair, J., in Chinnamal v. Papathi 
Ammal (5). So far as the facts are con- 
cerned that case is on all fours with the pre- 
sent one and I respectfully adopt the obser- 
vations made by the learned Judge in that 
case as follows: 

“The question remains whether a dismissal for 
default of appearance amounts to a refusal to allow the 
‘applicant‘to sue as a pauper. Prima facie refusal 
would indicate an enquiry and.a dismissal of the appli- 
cation on the merits; at any rate, ib cannot be said that 


-there was a refusal.where the applicant.did not appear 
on the date ‘of the hearing of the application and invite 


-the Court to take it into consideration or deal with it in - 


any manner.” 

The decision in that case was approved 
and confirmed in the. later case in Krishna- 
-moorthy v. Ramayya (6). I can conceivè of 
only one case in which it may possibly be 
argued that there is no dismissal on the 
merits and yet:in which I. would be pre- 


pared to hold that it amounts to a dismissal.. 


under sub-r. (3) of s. 7 so as to bring into 

operation the bar of r.15. A case may arise 

in which the applicant, though he is present 

at the hearing of his application, refuses to 

press.it and thus invites the Court to dismiss 

it.: Refusal to proceed with the application 
(5) A IR 1925 Mad, 986; 85 Ind. Cas, 982.- 


(6) 50 M 63; 96 Ind. Cas. 962; AI R 1926 Mad. 875; 
SIM LI 79. i _ 
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or to press it amounts in my judgment to an 
admission on the part of the applicant that 
there is no merit in his case and hence a 
dismissal in those circumstances is really a 
dismissal on the merits. I am, therefore, 
unable to agree with the view taken by the 
learned Civil Judge and in my judgment he 
was wrong in holding that he could not 
entertain the second application because it 
was barred by r. 15, O. XXXIII, Civil P. C., 
In consequence of the’ previous application 
having been dismissed for default of appear- 
ance. In summarily rejecting the second 
application on that ground he clearly refused 
to exercise a jurisdiction vested in him and 
his order must, therefore, be set aside. The 
result, therefore, is that I allow this petition 
and send the case back to the Court below 
with the direction that the second application 
for leave to sue im forma pauperis made by 
the petitioner in this Court shall be heard 
and decided in accordance with the law. 


Lhe costs in this Court shall abide the 
result. 


S. Petition allowed. 


CALCUTTA HIGH COURT 
Application in Testamentary Suit No. 13 
of 1939 
June 21, 1940 
AMEER ALI, J. 
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O. V. FORBES—PETITIONER 


VETSUS 


V. G. PETERSON—Obpposits Parry 

Will —Probate—Codicil, probate of, distinct from 
will—Probateof will granted — Codicil subsequently 
discovered vitally changing will—Grant of probate of 
will and codicil is new grant revoking probate of will 
—Subseguenily discovered codicil—Place, where to be 
proved — Will propounded in proper proceeding — 
Codicil referred to and challenged—Person interested 
in propounding codicil filing caveat and propounding 
codictl—Proceeding is proper and effective in support 
of codictl—Succession Act (XX XIX of 1925), se. 225, 
264, 279-—‘Subsequently discovered will” in s. 229, 
meaning of—Grant of probate of will — Application 
to revoke, forum of —Intention of s. 279, stated—Civil 
Procedure Code (Act V of 1908), s. 10—Rival probate 
proceedings —Duty of Court in applying s. 10—Juris- 
diction — Petition admitted and proceeded upon— 
Court, if loses its power to disclaim jurisdiction. 

There can be no probate of a codicil distinct from the 
probate of the will. A codicil may in certain cases 
vary the will to a very limited extent and in such cases, 
although a codicil is a subsequent discovery, the pro- 
bate of a codicil may be obtained as a practical matter, 
in order, as it were, to add a codicil to the will or 
combine a codicil with the will. Where the probate of 
a will is already granted and a codicil subsequently. 
discovered vitally changes the will, the grant of the 
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probate df the will and codicil together is in effect a 
new grant necessitating revocation of the probate of the 
will. [p. 114, col. 2.] 

Where codicil is subsequently discovered the proper 
place to prove the codicil isthe place where the will is 
sought to be proved. This rule applies more strongly 
to a codicil discovered prior to the probate of the will. 
In re Lucy C. Miller (1), relied on. [p.°115, col. 1.] 

When a will is propounded in a proper proceeding and 


codicil is referred to in that proceeding and challenged - 


and those ‘interested in propounding the codicil come in 
and file a caveat substantially and substantively pro- 
pounding their codicil, the proceeding isa proper and 
effective proceeding in support of the codicil. [p. 114, 
colel. l 

l rere discovered will” under s. 225, Succes- 
sion Act, does not mean a will subsequently discovered 
to be probated by the Court. [p. 116, col. 2.] | 

An application to revoke the probate of a will should 
normally be made in the Court where the grant has 
been made. [22d.] 

The intention of s. 279, Succession Act, is that the ap- 
plicant should disclose all proceedings in respect of any 
testamentary document of the testator in respect of 
whose testamentary document or decuments he is him 
self taking proceedings. [p. 117, col. 7.] | 

For the purposes of applying the principles involved 

ins. 10, Civil P. ©., to rival probate proceedings the 
Court will, affidavit or no affidavit, dates, or no dates, 
proceed upon what it thinks is substantially the earlier 
proceeding, or substantially the substantive proceed- 
ing. [ibid.] a, 
If the Court has power to reject, an application the 
parties cannot waive, or deprive the Court of that 
power. Although the petition be admitted or proceeded 
upon, the Court never loses the power to disclaim juris- 
- diction and therefere to reject the application. jp. 116, 
col. 1.] 

Messrs. S. M. Bose, K. P. Khaitan and 
D. P. Chatterjee, for the Petitioner. 

Sir Asoke 'Roy (Advocate-General) and 


Mr. Imam (from Patna Bar), for the Opposite 
Party. 

Order.—June 6, 1940.—This is one of 
those peculiar cases where I take a definite 
view but without having any supreme con- 
fidence that the view is correct. The facts 
may be very shortly stated. They will 
appear from the very useful list of dates 
handed in by the Advocate-General which 
may remain on the record. Mrs. Adelaide 
Elizabeth Forbes died at Dehra Dun on 
June 6, 1939. She left a will dated January 
23, 1938, whereby Mr. Oswald Vernon Forbes 
and Mrs. Peterson, one of his two sisters, 
were appointed executors. The two execu- 
tors together with the other sister, Mrs. 
Farle were residuary legatees in equal 
shares. There is a document in the form of 
a codicil dated June 1, 1939 whereby the 
-residuary share of Mrs. Peterson is varied 
in favour of Mr. Forbes to the extent of a 
half andthe twoexecutors named are Mr. 
Torbes and a certain Mr. Owen O’Neill. The 
existence of this codicil was disclosed by 
Mr. Forbes, if I recollect rightly, somewhere 
about July 4, 1939. On July 11, 1939 


In the goods of A. E. FORBES v. V. G. PETERSON (CAL.)° 


Mrs. 


196 IC 


Peterson applied for. probate in the Chief 
Court of Oudh. She applied under s. 367 for 
the production of the will and the codicil, 
they being both in the possession of Mr. 
Forbes. On July 12, 1939 the Chief Court 
issued citations to the persons named in the 
cédicil, and made an order for production. 

I should have mentioned that in the peti- 
tion for probate Mrs. Peterson disclosed the 
fact of the codicil and challenged the validity 
of its execution. The object of the process I 
have mentioned, whether it be right or wrong; 
was to cause those desiring to set up the 
codicil to come in and establish it. On July 
17, 1939 there was astatement by Mr. Forbes 


commented on by the Court of Lucknow to’ 


the effect that the decuments had been sent to 
Calcutta in an application for probate “made” 
in Calcutta. The matter is immaterial. The 
application was actually made in Calcutta on 
August 3. Citations were issued by the Oudh 
Court on July 25. On July 26, that is to say, 
before Mr. Forbes had made his application 
in Caleutla, Mrs. Peterson entered a caveat 
in this Court, and on August 9, she support- 
ed her caveat in this Court by an affidavit. 
On August 12, Mrs. Peterson made an 
application for stay in this Court. On August 
23, Mr. Forbes took out a summons to set 
down his petition as- a contentious cause 
and on August 29, I made an order setting 
the matter down as a contentious cause. | 
do not remember the matter being dis- 
cussed, but I shall not rely, nor is.it neces- 
sary to rely, upon my recollection. On 
August 30, Panckridge, J. dismissed the 
application of Mrs. Peterson for stay in this 
Court. On September 26, 1939, Mr. Forbes 
executed a general vakalainama in favour 
of a Barrister at Lucknow to act for him 
“in the above suit” and “the above suit” is 
described as “Mrs. Peterson v. The Estate of 
Mrs, Adelaide Forbes.” But it refers obvi- 
ously to the petition for probate by Mrs. 
Peterson and the proceedings therein. 

On the same date Mr. Forbes applied 
in the Oudh Court for stay of the proceed- 
ings in that Court. That application was 
dismissed inter alia upon the ground that 
Forbes was not effectively a party to any 
sult in- that Court. We now come to the 
more material facts. On October 138, 1939, 
Mr. O'Neill filed a caveat in the Oudh Court. 
He was examined on oath apparently in 
lieu of an affidavit, and stated that he in- 
tended to oppose the application for probate 
that it was for this purpose that he had 
filed the caveat, and he “propounded the 
codicil” in his language “in opposition to the 
will.” The Court made an order for adjourn- 
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ment forthe purpose “of Mr. O’Neill filing 
a written statement and for the settlement 
of issues. On October 18, 1939, the written 
Statement was filed. Its form has been criti- 
- cised, and it certainly is exiguous as compared 


with the more voluminous affidavits we are ` 


accustomed to see in these Courts: but it seems 
to be effective. Paragraph 3 admits that the 
document*6f January 23, 1938 was the last 
avill except that it was varied by a codicil of 
June” 1; 1939. There is an additional plea 
supporting the codicial of June 1, 1939, as 
having been ‘properly executed.” Para- 
graph 18 has some importance, or may have 
some importance. It states that the two 
attesting witnesses executed affidavits in 
Lucknow which have been filed by Mr. 
O. V. Forbes in his application in the Caleufta 
High Court. The significance of that is this. 
Ib is an explanation why those two affidavits, 
or one of them, are not produced in the 
proceedings to obtain probate of the will 
and codicil, thatis to say, it is with an eye 
on s. 281, Succession Act. 

On the same day an issue was framed 
as to the valid execution of the codicil, 
that being a point of fact in issue. The 
siguificance of establishing that codicil as 
a matter of theory I shall discuss hereafter. 
On November 20, 1939, Mr. O’Neill executed 
a vakalatnama in favour of a certain lawyer 
and the endorsement on the back of it, i. e., 
the note intended to relieve Mr. O’Neill from 
hability to pay the fee and put that liability 
entirely on Mr. Forbes has been referred to. 
On November 24,1939, there was a further 
application for stay by Mr. O’Neill under 
s. 10, Civil P. C., which did notsucceed. This 
was made “on the day the case was fixed for 
hearing. The learned Judge did however 
grant further time until November 30. The 
subsequent steps in Lucknow need not be 
referred to, because they only indicate 
the extreme hurry of Mr. Forbes and Mr. 
O'Neill to do nothing. It is quite clear 
that, whatever the cause which will remain 
an interesting psychological secret, the whole 
object of the course of action pursued by 
Mr. O'Neill and Mr. Forbes was to keep 
the Oudh -Court satisfactorily amused with- 
out having .a binding decision until the 
Court in Calcutta would grant probate on the 
application made there. In my view, how- 
ever, that fact can only have at best the most 
limited bearing. gi 

If the present applicant was entitled to 
take that course, and if by so doing he 
has succeeded, he is entitled to his success. 
{twas certainly clever, andthe only question 
is whether it was not tooclever. e On Novem- 
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ber 30, that is to say, the adjourned date 
evidence was not offered by Mr. O'Neill and 
probate therefore was granted of the docu- 
ment of January 23, 1938, as the last will of 
Mrs. Forbes. I have not found a specific order 
to the effect -that the caveat is discharged. 
But it was‘tlearly the intention of the Court 
to dischatge the caveat of Mr. O’Neill and, 
grant probate. Probate was actually issued. 
from the office in January 1940 and on April 
8, 1940, an appeal from the order granting 
probate was dismissed. The application? in 
this Court by Forbes came before me on 
May 17, to set down the matter for settlement 
of issues. I took the view that it was best to 
have a preliminary discussion of the issues 
there and then in order tosee whether it was 
desirable to set the case down, and to see 
what the Courtewould be called on to go 
into. The issues then formulated are to he 
found.in the judgment of that day. I divided 
the issues intoissues of fact to be tried 
on evidence and issues other than those of 
fact. The latter are very general and 
amply cover any points that have been argued 
before me on this occasion. 

June 7, 1940.—I occupied the time yester- 
day by narrating the facts in order of date. 
I will take up the matter from where I left off, 
I would have preferred to have considered my 
judgment, but I have at the request of Coun- 
sel decided to meet the convenience of the 
parties by giving immediate judgment, at the 
expense of clarity certainly and possibly of 
correctness. I may aswell summaries the 
essential facts in a simplified form and after 
doing so I will modify slightly the formula 
1 adopted indiscussing the matter with 
Counsel. A applies for probate of X as the 
last will of Mrs. Forbes. I will so far as 
I can confine the expression “will” in this 
judgment to its technical meaning, that is 
to say, the last will and testament, the last 
testamentary disposition of the testator, VY 
is propounded in July 1939 by A as the 
will. A as one of the two executors named in 
A mentions the codicil Y, challenges it and 
cites all the persons interested in the willand 
in the codicil, in particular the executors 
named in the codicils Band C. There is 
a B in both but it does not affect the 
matter of principle. In August 1939 B, for 
reasons which are legally immaterial, finding, 
shall we say, the climate in Lucknow un- 
congenial, files a petition for probate of XY 
in Calcutta. He does not mention the pre- 
vious petition in Lucknow on the legal justi- 
fication that XY is not “the same will.” I 
will explain the symbol XY in a moment. 
A had already filed a caveat in Caleutta and 
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her affidavit in support was filed on August 9, 

1939. In Lucknow C filed a caveat on 
-October 13, 1939, a written statement shortly 
thereafter, and an issue as to the execution 
of the codicil was raised. On November 24, 
1939 and November 30, the days fixed for 
hearing, C adduced no evidence and on 
the latter date, probate of X as the will of 
Mrs. Forbes was granted in Lucknow. In 
May 1940 the application of B for probate 
of XY came before me for hearing. 

Phese are the essential facts. Now, on 
the application before actually taking it 
up, it is contended on behalf of A that 
this Court should not proceed to try the 
issue on facts but should in the events 
which I have narrated stop short. I use a 
neutral expression, so as to include the 
variations of “rejecting,” “saying” and ‘‘dis- 
missing,’ which may be different methods 
of arriving at the same result Mr. S. M, 
Bose for B very pertinently though rhetori- 
cally asked why should the Court stop 
short? I should have mentioned if I have 
not done so originally that although the 
great bulk of the property is in the juris- 
diction of Lucknow Court, the testatrix died 
at Dehra Dun and some of the parties are 
within that jurisdiction; there is some pro- 
perty within the jurisdiction of Calcutta 
Court. This Court, therefore, undoubtedly 
has jurisdiction. Mr. Bose further contends 
“that his client not only has a right but 
a legal duty to establish the last wishes 
of the testatrix and if this Court is not 
to allow it, it must be upon some specific 
legal grounds. There must be some specific 
legal obstacle (I now use his phrase because 
it has I think a certain significance) which 
prevents the ‘‘trial of an issue as to the 
existance of the codicil.’ With usual or 
perhaps more than usual skill, he proceed- 
ed to isolate possible legal obstacles, taking 
them in turn, “res judicata,’ “stay,” 
‘“‘specific power’ under s. 279. I propose 
without intending any disrespect to Mr. 
Bose’s argument, to follow my own bent of 
thought and to take the specific matter of 
res judicata last. As I wish to state my 
general conception of the matter which I 
think is essentially involved, I have changed 
the symbol Z which I used in argument to 
signify the will if codicil Y was proved, to 
XY in order to show that if proved the will 
of the testatrix will be that combination. It 
must be understood that it isin my concep- 
tion not X plus Y. XY isa different testa- 
mentary formula. Y being a codicil is 
certainly an adjunct, to use perhaps not a 
very appropriate expression, of X and 
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certain more or less practical consequences 
follow, but if Y is included in the probate, a 
new testamentary formula XY comes into 
existence. 

Now having regard to the nature of Y as 
I appreciate the matter, there could be no 
probate of Y distinct from the probate of X. 
You cannot probate Y separately as the last 
will or part of the last will Y may in 
certain cases vary X to a very limited extent 
and in such cases, although Y isa subse- 
quent discovery, a phrase which we may or 
may not have to further consider, the pro- 
bate of Y may be obtained as a practical 
matter, in order, as it were, to add Y to X 
or combine Y with X. In a case like the 
present (and it is to this case that my obser- 
vations, although possibly general, are 
primarily applicable), the position is that Y 
contains a vital change, if probate is granted 
of XY in circumstances such as the present; 
it is in effect a new grant, necessitating 
revocation of the grant of X. I have not 
had time to consider, apart from the autho- 
rities which Counsel were good enough to 
place before me, the text books other than 
Tristram and Coote and that to a limited 
extent, but p. 37 of Tristram and Coote may 
well be read in this connexion. Now Mr. 
Bose first of all wishes to contend that the 
will of which probate was sought in Calcutta 
is not the same will as that in respect of 
which probate was sought in Lucknow. 
Secondly, he does not wish Y to be regarded 
in the light of an adjunct or component 
part of X because if that is so, it would seem 
to follow as a matter of what I shall, for 
want of a better word, call, “practical prin- 
ciple” that proceedings to establish Y should 
properly take place in Lucknow. .But-other- 
wise, that Y should, so to speak, be added to 
X where X is. I may as well say now what 
I have to say on the question of practical 
principle because it is very little. But I do 
take a definite view. I have not found any 
rule of law. It is, therefore, in a sense a 
matter of practice. We may refer to the 
English practice and remind ourselves that 
English practice at any rate is based gener- 
ally upon the convenience rather than the 
inconvenience of the largest number. Mr. 
Bose points out correctly that in England 
itself there are-no distinct Courts of Probate. 
India is composed of provinces with different 
High Courts having concurrent jurisdic- 
tion and that may make a difference. But 
I think the matter of practical principle can 
be inferred from what takes place in Eng- 
land, and in my opinion one may normally 
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e 


1941 


where A is sought to be proved. This is so 
in the case of a subsequently discovered 
codicil. The proof of the codicil involves, we 
must remember, in any case such as the 
present revocation and “bringing in” of the 
will, In my opinion the case is stronger im 
respect of a codicil discovered prior to the 
probate of X. I have been referred by the 
Advocate-General to In re Lucy C. Miller 
(1), when Sir James Hennen in the case of a 
subsequently discovered codicil refused to 
grant probate in England, and referred the 
propounder to the place of original probate, 
namely, Antigua (again see Tristram and 
Coote, p. 36). Relevant to this point is the 
question of practice referred to in the foot- 
note to Williams on Executors, p. 214, 
Edn. 121, where the case in In the goods of 
Benbow (2), cited by the Advocate-General is 
referred to. I prefer the view indicated in 
Mortimer’s Probate Practice, Edn. 2 p. 512, 
foot note. 

I see no reason why Mr. Forbes and Mr. 
O'Neill should not have been cited to prove 
this codicil. JI imagine that the actual cita- 
tions were in the ordinary form, but in the 
circumstances of the matter the Court and 
all parties seem to have regarded the posi- 
tion of the caveators in Lucknow as analo- 
gous to that of persons called on to prove the 
codicil nor do I think that view in any way 
unreasonable or otherwise than in accord- 
ance with testamentary law or practice. In 
any event, in my opinion, the caveators did 
propound the codicil in Lucknow. It follows, 
therefore, I think as a matter of practical 
principle that normally the proper place 
to prove a codicil is the place where the 
will is sought to be proved. Mr. Bose, 
says “No, in India, there can be concurrent 
proceedings of probate of the will of any 
person in two different High Courts having 
jurisdiction, that is to say, of X in Lucknow 
and XY in Calcutta and for the matter of 
that, of X in Lucknow and X in Caleutta.” 
He then would apply certain tests or rules 
of the forms (ss. 10 and 11, Civil P. C.) to 
see which Court wins. He says that the 
Calcutta Court wins in this case for the 
following reasons, which I hope I have cor- 
rectly summarised. Upon principles estab- 
lished by a long line of authorities, probate 
proceedings are not a suit. There is no “list” 
until the affidavit in support of the caveat 
is filed. Then only it becomes a suit or 
something like a suit. Next, he says that in 
this case the Calcutta suit is “more com- 
prehensive” because it is for probate of XY 
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whereas the Lucknow Court has only the 
miserable X. Therefore, if there is any risk 
of collision, it is the Lucknow Court that 
should withdraw or should have withdrawn. 
He proceeds further and contends that in 
fact there is no risk of collision; the umpire 
has only to apply carefully the rules of the 
Civil P. ©. (ss. 10 and 11), and there need he 
no actual bump. 

Speaking for myself those very proceed- 
ings are a sufficient juridical collision, sto 
affect my juridical nerves. Secondly, it seems 
obvious that whether we do or do not reach 
the stage of collision, the parallel process for 
which Mr. Bose pleads does: involve an 
exciting but to my mind undesirable race. 
I come now not perhaps logically to deal 
with another aspect of Mr. Bose’s contention 
that the Luckn>w proceedings were of 
narrower scope or less effective kind than 
those in Calcutta. This branch of his argu- 
ment is important because upon the result 
of it depends his main objection to the res 
judicata point. I refer to his contention on 
the fact that there never were in Lucknow 
any proceedings in respect of Y. That the 
proceedings in Lucknow were so far as Mr. 
Forbes and Mr. O'Neill were concerned not 
intended to have any valid or binding effect, 
I agree but as at present advised I am not 
prepared to agree that even before the 
caveat was filed in Lucknow, the proceed- 
ings were wholly ineffective in respect of Y. 
It is quite true, to anticipate Mr. Bose’s 
point, that a citation isnot a summons and 
that on citation neither Forbes nor O'Neill 
became formal parties to that proceedings, 
but it still seems to me that the steps taken 
by A in Lucknow to a material extent 
attracted (I may change that word, if I think 
of a better) Band C to the Lucknow Court 
in respect of the codicil. This view of course 
depends upon the view I have taken of what 
I have called the question of practical prin- 
ciple. Normally where persons B and C know 
that a codicil is in existence and challenged 
by the executors propounding the will and 
who cite those interested in propounding 
the codicil including themselves, one does 
not expect them to take the first train to 
Calcutta. After the caveat filed by O'Neill 
the position is of course stronger. Mr. Bose, 
however, still contends and for this conten- 
tion he relies upon a critical examination of 
the actual proceedings in Lucknow that 
“there were no proceedings in respect of the 
codicil.” He relies on the fact that there 
was no separate petition, that there was no 
fresh citation, that the provisions of sg, 281, 
Succession Act, were not complied with and 
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lastly upon the view taken in Venidas Nem- 
chand v. Champabai (3), to the effect that 
where there are rival wills there must be 
rival petitions. 

As regards s. 281. The affidavits of the 
attesting witnesses had, I think, with inten- 
tion gone to Calcutta. In my opinion this 
is not a defect which vitiates the proceed- 
ings. I donot for the moment especially as 
I have not had time to go through the cases 
attempt any fresh solution of this legal 
conundrum, when is a suit not a suit, when 
does it begin to be a suit and so forth. 
When X is propounded in a proper proceed- 
ing and codicil Y is referred to in that pro- 
ceeding and challenged and those interested 
in propounding the. codicil come in and file 
a caveat substantially and substantively pro- 
pounding their codicil, 1 cannot see why ib 
is not a proper and effective proceeding in 
support of the codicil. Iseé nothing despe- 
rately immoral in the procedure adopted in 
this case by the Lucknow Court, Both testa- 
mentary documents were before them and 
in my view the Lucknow Court was entitled 
and bound to adjudicate on them and to 
decide whether the will of Mrs. Forbes 
was X or whether it was AY and to grant 
the probate accordingly. In stating this 
view I must not be taken to differfrom any 
decision of the Bombay Court based on 
technical and procedural consideration aris- 
ing from the Bombay rules. Following 
again my own bent of thought and still 
leaving the question of res judicata to the 
last I proceed to state the dilemma as it 
appears to mein which this Court is placed 
whenasked now to grant probate of AY’, a 
dilemma which Mr. Bose dealt with so 
effectively as almost to dispel my appre- 
hensions. 

In this case if my view of the principle 
involved is correct, Y, notwithstanding that 
Y is codicil, i. e., is an adjunct of X, X and 
XY as willsare in principle mutually ex- 
clusive. Probate of X has been granted. It 
has not been revoked. There is no applica- 
tion to revoke it either inthis Court or in 
the Court of Lucknow. The probate of X 
isa judgment in rem. I am now asked to 
grant probate of XY. Itis quite true that 
if this Court or the Lucknow Court refuses 
to proceed with or dismisses the application 
what might be the wishes of the testator 
will never be established. It involves not 
only in this case the interests of Forbes 
but of the new legatees named “in the 
codicil. That has weighed with me. But it 


(3)53B 829; 122Ind. Cas. 126; A IR 1930 Bom. 29; 
31 Bom, LR 1014; Ind. Rul, (1980) Bom. 126. 


In the goods of A. E. FORBES v. V. G. PETERSON (CAL) 


196 IC 


seems to me still certain that I should be 
making a different grant of probate. Assume 


that there is no question of declining juris- - 


diction as to which I shall express myself, 


further, even assuming that the two proceed- 
iags are in the same Court I must say that 
the prospect fills me with misgivings. The 
prospect of two wills, conflicting wills, pro- 
bate of one of which is granted in Lucknow 
and another of which is granted in Calcutta 
is to me alarming. Clearly they cannot 
stand together. Clearly that is a position 
which no Court can contemplate. I do not 
think that in this connecticn Mr. Bose con- 
tended (or at any rate he contended but 
faintly) that the wills would not be conflict- 
ing, that the grant of A can stand by the 
side of the grant of XY, although in con- 
nection with the other point, the point of 
res judicata, he still insists and I shall refer 
to it again that “the issue as to the codicil,” I 
use his own language, is not inany way 
determined. It seemsto me that the probate 
of XY is sought from me not as end in 
itself. How far further steps have been 
actually planned I do not know, but pro- 
bably a further application for revocation 
is contemplated either in Lucknow or in 
this Court. None, however, has yet been 
made. 

In order to meet my difficulty on this 
point, Mr. Bose proceeded very tactfully to 
allay my apprehensions by vesting me with 
powers of revocation. He referred to s. 263 
(c) and (d), Succession Act, in order to 
contend that should the probate of XY be 
granted in this Court the Court may revoke. 
He further contended that having regard 
to the terms of s. 264 which must not be 
narrowed down that this Court hasas much 
power to revoke as the Lucknow Court, 
1 doubt very much whether this is the 
meaning of the section. But whether it 15 
or not I take the view that the application 
to revoke should normally be made in the 
Court where the grant has been made. That 
I believe is the English practice, and I think 
it follows also from necessary accompani- 
ment of revoking a will, namely the pro- 
cess of calling in Mr. Bose’s argument 
that a ‘subsequently discovered will” under 
s. 225, means a will subsequently discover- 
ed to be probated by the Court I reject. 
It should be borne in mind further in 
this connection that the applicant, for pro- 
bate of XY involving revocation of probate 
of X is himself, being a party cited in the 
Lucknow proceedings, disentitled to revoca- 
tion. 

The application therefore as I have indi- 
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cated involves aS a necessary consequence 
revocation either in Calcutta or in Lucknow. 
Whether I have or have not jurisdiction, I 
decline to entertain any application which 
has the effect of revoking or as a necessary 
consequence involves the revocation of the 
erant in Lucknow. Itis not as Mr. Bose 
expressed’ himself to apprehend owing to an 
excess of sensibility on my part for the 
feelings of the Lucknow Court. There is 
no question, to use his words of avoiding 
any “insult.” 

_So far as I am concerned, no High Court 
‘in India thinks in terms of insult. It is 
purely technical question, although that 
technical question in this case having regard 


‘to the peculiar conditions to which Mr. Bose 


referred, may involve considerations of goéd 
sense or conventions of conduct which are 
after all based upon goodsense. It is not 
avoiding insult to the Lucknow Court. It 
is extricating this Court from an invidious 
positionin which it has been placed, and 
-to do that, whatever may be the precise 
limits of s. 10 or s. 11 orany other section, I 
consider this Court has inherentejurisdiction. 
Let me deal more specifically, but not at 
length, with the question whether this Court 
should have withdrawn or should withdraw 
in any manner, whether the process be 
rejecting “staying” under s. 10 or “staying” 
under inherent power. 

The proceedings before Panckridge, J., 
have been referred to, and it is said that 
the difficulties of concurrent or parallel pro- 
ceedings were pointed out. The effect of 
that decision was merely to refuse to apply 
s. 10 at-a time when the Lucknow proceed- 
ings had not, according to the authorities, 
-become contentious. My own actin setting 
down the proceedings as a contentious cause 
has been relied upon by Mr. Bose so far as 
I remember, although the matter appears 
in the affidavits, it was not agitated, and 
speaking for myself, even if points are raised 
in these rapidly disposed of applications 
in Chambers, I am not able to give them full 
consideration. It may however be that owing 
to steps taken iù this Court the power to 
reject under s.279 is no longer available. 
I agree with Mr.Imam, who assisted me in 
reply that itis not a question of waiver. 
If the Court has power to reject, the parties 
cannot waive, or deprive the Court of that 
power. I do not think that although the 
petition be admitted or proceeded upon the 
Court ever loses the power to disclaim 
jurisdiction and therefore to reject the ap- 
plication. Whether in circumstances such 
as there were, had that step been taken 
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originally, B and C might conceivably have 
taken steps to prove their codicil in Luck- 
now, is another question. I do not think 
that B or C or-B at any rate, hasa right 
to complain, having regard to the fact that 
he didnot mention the other proceedings in 
his petition. Butit makes it more uncom- 
fortable for the Court. 

In view of the course upon which I ‘have 
decided, it is not necessary for me actually 
to reject this petition, although I do not 
disclaim jurisdiction to do so. With regard 
tothe phrase “same will” in s. 279. not- 
withstanding the actual words I believe, 
and for the purpose of this case I hold the 
intention to be that the applicant should 
disclose all proceedings in respect of any 
testamentary document of the testator in 
respect of whose testamentary document or 
documents he is himself taking proceedings. 
Any other view leads to difficulties such as 
have in fact arisen inthis case, and which 
it is obviously the intention of the legisla- 
ture toavoid. The Court’s power to reject 
in the section is not qualified. As to s. 10 
itself, as already indicated, I propose to 
avoid, so far as possible, the extremely vex 
ed and to me vexing question as to which 
is the prior instituted suit; if a suit, I am 
not prepared to hold that in all cases the 
Courts in applying the principle of s. 10 to 
matters such as these will rely automatically 
on the date upon which the affidavit in sup- 
port of the caveat is filed. I think there 
may be many cases, and this, so faras Lam 
concerned is one of them where for the 
purposes of applying the principles involved 
in s. 10 the Court will, affidavit or no 
affidavit, dates, or no dates, proceed upon 
what it thinks is substantially the earlier 
proceeding, or substantially the substantive 
proceeding. 

There remains ‘inherent power.” If this 
matter had been brought before me after 
caveat and before the grant in Lucknow, 
speaking for myself—and these are all 
matters to some extent of outlook—I should 
have stayed these proceedings in order to 
allow Band C to proceed to proof of their 
codicil in Lucknow. I think, and as I have 
said, the motive is entirely immaterial and 
does not weigh in any way against the ap- 
plicant. I think however. this Court was 
being made use of in order to get ahead of 
the Lucknow Court. Thé justification or 
otherwise of resorting to inherent power can- 
not be less when the grant has actually 
been made. I now come at last to res 
judicata. I fully appreciate that when we 
use the phrase “res judicata’ we mean 


118 


something like itjust as when we use the 
phrase “suit” we mean somthing like a suit 
—good imitations in both cases. Mr. Bose’s 
points (which J hope I do not impair by the 
following analysis) are as follows : 

(1) No proceedings in Lucknow in respect 
of Y. This matter has already been dis- 
cussed everything that Mr. O’Neill did (not 
Mr. Bose’s language) may have been good 
Hibernian fun but was of no legal effect. 
If right on this point, it certainly carries 
Mr. Bose a very long way, though the ques- 
tion still remains, what is the effect if the 
grant be actually made. Does the grant in 
substance determine the issue?—to refer to 
Mr. Bose’s actual phrase “issue as to the 
existence of the codicil.” The issue in my 
opinion, in principle, is whether XY is the 
last will of Mrs. Forbes.. (2) O'Neill a 
party but no final decision. Dismissed for 
default. Again I use Mr. Bose’s own phrase 
if [ have noted it down correctly because I 
think the phrasing was intentional. O’Neill 
entitled therefore to make another appli- 
cation for probate of the codicil (not ““pro- 
bate of XY”). (3) Forbes not a party; 
citation not a summons, Mr. Bose relies 
upon the authorities Mr. Imam in 
reply contended that Forbes, even though 
not a party, was a privy or should be 
deemed to be a party. I do not propose 
howeverto rely upon any question of es- 
pecial estoppel. I have no doubt upon the 
facts that what I referred to as Box and 
Cox Procedure whereby O’Neill was doing 
something in Lucknow and Mr. Forbes was 
doing something in Calcutta, was intended 
to enable Mr. Forbes to disclaim or evade 
any unhappy results of what might take 
place to his disadvantage in Lucknow. For 
the purpose of my decision, it is not neces- 
sary to decide that Mr. Forbes was a party. 
(4) The dismissal was a dismissal for default, 
and therefore no adjudication on the merits. 
I have not had time to consider the cases 
and I may before signing the judgment do 
so. lI refer to the cases which establish the 
absence of finality in dismissal for default 
of petitions for probate, Ramani Debi v. 
Kumud Bundhu (4), Surjya Kumar Deb v. 
Jaynarayan Deb (5), Ganesh v. Ram Chan- 
dra (6) and Kalyanchand Lalchand v. 
Sitabai (7) at p. 329. But the position here 
is, and we come back again to the principle 


(4) 14 COC W N 924; 7 Ind. Cas. 126; 12 0 L J 
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I have suggested, that there is a probate of 
X unless the principle I have suggested 
is wrong, there is a decision that X is the 
willand that decision excludes XY being 
the will. 

Mr. 5. M. Bose therefore is compelled tq 
fall back on the narrower language of “no 
decision as tothe codicil,” and it seems to 
me, pushing the matter to a conclusion, 
that his argument on this point is on prin- 
ciple inconsistent with what he accepts on 
the other aspect of the case that X is one 
will and that XY is another, in other words, 
for one purpose he combines and for another 
purpose he splits. Coming back to the same 
question, if my conception is right, probate 
of X involves a decision that XY is not the 
last will of Mrs. Forbes. Whether this be 
called res judicata I do not particularly 
care. But itis my view that I should not 
proceed further with this trial for the pur- 
pose of giving a decision to the’ contrary. 
Right or wrong, it all shows that extreme 
inconvenience of parallel proceedings I - 
repeat that I have discarded, so far as one 
can, any question of prejudice, and my con- 
ception is wholly confined to this that a 
course has been taken which results in this 
Court being asked to probate one will of 
Mrs. Forbes, after probate of another will 
of Mrs. Forbes has been granted by another 
Court—unrevoked, and so far as the present. 
applicant is concerned, unrevocable. I have 
not finally considered my order but my 
present view is that I shall stay this appli- 
cation sine die, with liberty to bring it on if 
and only if revocation of the probate grant- 
ed by the Lucknow Court is obtained from 
the Chief Court of Oudh. 

June 21, 1940.—The order remains that 
which I indicated. The application is 
stayed sine die with liberty to bring it on 
upon notice tothe other parties in the event 
of the probate granted by the Lucknow 
Court being hereafter revoked. 

With regard to the costs, I have heard 
Mr. Khaitan, who was as usual not only 
plausible but reasonable. He cited the case 
in Douglas v. Cooper (8), the facts of which 
bear a considerable resemblance to those of 
the present case. He contended that this 
executor, his client, was entitled to have the 
Court’s view. Indeed it was his duty to 
obtain the Court’s view. He reminded’ me 
that he had already paid costs in Lucknow. 
But the circumstances of this case are very 
peculiar, and in the view which I have 
taken of them Ido not think it would be 
right for me to put the costs of the proceed- 

(8) (1834) 3 My. & K 378;40 E R 144. 
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ings here upon the estate. In the view 
which I have taken it would have been 
perfectly proper -for Mr. Forbes to have 
proved the codicil in Lucknow and there 
he would certainly have been entitled to 
his costs out of the estate, unless extra- 
ordinary circumstances had been established. 
The costs incurred here are, in my opinion, 
extraordinary. In point of fact I have con- 
sidered making some division of costs, that 
is to say, allowing the costs to Mr. Forbes 
out of the estate up to a particular time, 
namely the grant of probate in Lucknow. 
I imagine however that the bulk of the costs 
has been incurred thereafter, and that it 
would make very little difference. Indeed 
the difference in a case like this, between 
party and party costs and attorney and 
client costs must in any event be very 
great. 

In the circumstances and for reasons 
which I hope I have indicated in my judg- 
ment I musi direct the costs of this matter 
upto this date to be paid by the applicant. 
I will make an interim order restraining 
the executor and executrix of the will pro- 
bated irom distributing the estate in such 
a manner that persons having rights under 
the codicil may be adversely affected. This 
order will hold good until Monday week, 
within which time Mr. Khaitan must make 
a formal application before me on notice to 
the other side pending any appeal to be 
filed. Inthe event of this application not 
being made by the date fixed the interim 
order will stand dissolved. 


S: Order accordingly. 


ponen BAT Aga DAMEN 


MADRAS HIGH COURT 
Referred Trial No. 166 and Criminal 
Appeals Nos. 660, 661 and 659 of 1940 

December 3, 1940 

Burn AND MOCKETT, JJ. 

In re MUDDAMSETTI SUBBA RAO 


AND ANOTHER— PRISONERS 

Penal Code (Act XLV of 1860), ss. 147, 148, 398, 
307—Rioting by unlawful assembly—Some members 
armed with deadly weapons—Others not so armed— 
Their conviction—Who can be convicted unders. 398 
—Person inflicting hurt upon another with intention 
of putting his life in danger—His conviction should 
be under s. 307. 

Where some members of an unlawful assembly are 
armed with deadly weapons in prosecution of common 
object of the unlawful assembly and if rioting is com- 
mitted, the other members of the assembly who are not 
so armed with deadly weapons cannot be convicted under 
s. 148 read with s. 149, L. P.C. They can be convict- 
ed only under s. 147. 96 Ind. Cas. 198 (1), doubted. 

e 
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Obiter.—It is only the robbers who are actually armed 
with deadly weapons who can be charged and convicted 
under s. 398. 

(Case-law referred to.] 

If a person inflicts hurt upon another with the inten- 
tion of putting his life in danger, that is the same 
thing as saying that the offender is trying to kill the 
man whom he attacks. Such person should be con- 
victed under s. 307, 


Ref. T. and Cr. As. referred by the Court 
of Session, Kistna Division, for confirma- 
tion of death sentences passed on Septem- 
ber 6, 1940. 


Messrs. K. S. Jayarama Iyer and P. 
Suryanarayana, for the Accused. 
The Public Prosecutor, for the Crown. 


Burn, J—These eight appellants were 
tried jointly by the learned Sessions Judge 
of Kistna on charges arising out of offences 
committed at about 9 P. M. on February 19, 
last in Masulipatam town ata place’ called 
Javarpet Junction. There was a disturbance 
at that place and time, in the course of 
which one N. Venkataswami was fatally 
wounded, another man named Viraswaml 
(P. W. No. 7) was very seriously injured, a 
Police constable named Antony (P. W. No. 4) 
was slightly injured and one Chandramouli 
(P. W. No. 8) was severly wounded in the 
foot. The first three accused were alleged to 
have been armed with spears and the other 
five with sticks, On these facts the learned 
Sessions Judge framed charges against all 
the accused under s, 148 read with s. 149, 
I. P. C.; he separately charged accused Nos, 2 
and 3 with the murder of Venkataswamt. 
Accused No. l was separately charged with 
voluntarily causing grievous hurt with a 
deadly weapon to Viraswami, and accused 
No. 3 was charged with voluntarily causing 
hurt to deter a public servant from his 
duty, s. 332, I. P. C. Accused Nos. 9, 6, 7 
and 8 were charged with causing simple 
hurt to Chandramouli (P. W. No. 8) and 
accused Nos. 2 and 3 were charged with caus- 
ing simple hurt with a dangerous weapon to 
Viraswami (P. W. No. 7). The learned Ses- 
sions Judge, disagreeing with the assessors 
(who perversely said that none of the ac- 
cused was guilty of anything), held that 
all the a@cused were guilty of all the offences 
with which they had been charged. He 
sentenced accused Nos. 2 and 3 to death for 
the murder of Venkataswami, accused No. 1 
to five years’ rigorous imprisonment for the 
offence under s. 326, all the accused to two 
years’ rigorous imprisonment for rioting 
armed with deadly weapons, accused No. 3 
to two years’ rigorous imprisonment for an 
offence under s. 332, accused Nos. 2 and 3 to 
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two years’ rigorous imprisonment for an 
offence under s. 324 and accused Nos. 5, 6, 7 
and 8 to rigorous’ imprisonment for six 
months for the offence of simple hurt. Hence 
these appeals. 

Mr, Jayarama Iyear who has appeared for 
the appellants has conceded that there is no 
possibility of doubting the occurrence or the 
commission of the various offences with 
which the accused were charged. Accused 
Nos. 1, 38, 4 and 8 admitted their presence 
_ at the scene of offence and at the time stated 
by the prosecution witnesses. Accused Nos. 2 
and 7 pleaded alibi, and accused Nos. 5 and 
6 merely denied that they knew anything 
about the occurrence, and said they had been 
impleaded on account of enmity. Accused 
Nos. 2 and 7 adduced evidence in support of 
their pleas of alibi. Accused No, 7 examin- 
ed three witnesses, D, Ws. Nos. 3, 4 and 7, to 
prove that he was at Godugupet, another 
part of Masulipatam. The learned Counsel 
for the appellants has stated frankly that he 
is not able to ask us to rely upon the evi- 
dence given by these three defence witnesses. 
Accused No. 2 examined D. Ws. Nos. 5 and 6 
and the evidence of these two witnesses is on 
the face of it rather more respectable than 
that given by D. Ws, Nos. 3,4 and 7. But 
the great defect in this plea of alibi put up 
by accused No. 2 is that when he was examin- 
ed in the Sub-Magistrate’s Court he did not 
mention it. Accused No. 2 was arrested very 
soon after the occurrence and there was no 
suggestion put to the Police that, as soon as 
he was arrested, he expressed any astonish- 
ment or alleged himself to have been else- 
where. We think it is inconceivable that, if 
this plea had been a true plea, he could have 
failed to mention it when questioned by the 
Magistrate. 

It is not possible to doubt the truth of 
the story told by the prosecution witnesses 
in its main lines; nor is it possible to doubt 
the presence and the participation in the 
rioting of all these accused persons. Mr. 
Jayarama Iyer’s arguments have been chiefly 
directed towards showing that it would be 
unsafe to convict accused Nos. 2 and 3 for 
the murder of Venkataswami. Hehas exa- 
mined the evidence given by all the witnesses 
of the occurrence with great care and has at- 
tempted to persuade us that, although in 
the main they. are witnesses of truth, yet, 
in the circumstances, they could not have 
been expected to observe with accuracy 
which of the rioters inflicted the fatal blow 
on Venkataswami. This is practically the 
only point seriously urged in these appeals. 
[After considering evidence his Lordship 
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concluded:] We must therefore agree with - 


the learned Sessions Judge that accused 
Nos. 2 and 3 were proved to be guilty of the 
murder of Venkataswami and we confirm 
their convictien for murder and the sentence 
of death which the learned Sessions Judge 
has imposed on them. The learned Sessions 
Judge has not explained why he framed a 
charge under ss. 148 and 149 against all these 


eight accused; nor has he explained in his. 


judgment, why he thinks s. 149 has any ap- 
plication. The evidence is clear that the first 
three accused were armed with spears and 
the other five with sticks. There is no evi- 
dence of any witness to show that the sticks 


in this case were dangerous weapons. The- 


charge framed should therefore have heen 
urfder s. 147 against accused Nos. 4, 5, 6, 7 
and8 and under s. 148 against accused 
Nos. 1, 2 and 3 only, and the accused should 
have been convicted accordingly. It is just 
possible that the learned Sessions Judge was 
guided by the decision in this case in In re 
Mudurupayalagadu alias Subbigadu (1). It 
is there stated that if some members of an 
unlawful assembly are armed with deadly 
weapons in prosecution of the common object 
of the unlawful assembly and if rioting is 
committed, the other members of the unlaw- 
ful assembly who are not armed with deadly 
weapons may be convicted under s. 148 read 
with s. 149. With respect, we think that 
this decision is of doubtful authority. Sec- 
tion 148 appears to differ from s. 147 precise- 
ly in the same way thats. 144 differs from 
s. 143. Unders. 143 any member of an un- 
lawful assembly is liable to punishment up 
to six months. Under s. 144 whoever being 
armed with a deadly weapon is a member of 
an unlawful assembly is liable to imprison- 
ment for two years. 

In exactly the same way, under s. 147, 
whoever is guilty of rioting is liable to im- 
prisonment up to two years; and under s. 148 
whoever being armed with deadly weapon 
is guilty of rioting is liable to imprison- 
ment for three years. The same distinction 
appears in the sections of the I. P. C. deal- 
ing with robbery. Section 392 provides a 
punishment for robbery ands. 397 provides 
an enhanced punishment, in the shape of a 
minimum sentence, for any robber who at 
the time of committing robbery or dacoity 
uses a deadly weapon, and similarly s. 308 
provides some punishment for the robber or 
dacoit who is armed with a deadly weapon. 
We think that it is clear, as held by the 
Calcutta High Court in Sabir v. Queen. 


(1) 50 ML J 559; 96 Ind. Cas. 158; AI R 1926 Mad, 
741; 27 Cr. L Je894. < i 
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Empress (2), that itis only the robbers who 
are actually armed with deadly weapons who 
can be charged and convicted under s. 398. 
In the case of the robbery sections there is 
ample authority for the view that we are 
taking—HEmperor v. Nageswar (3), Emperor 
v. Dulli (4) and Emperor v. Alt Mirza 3) 
—and in our own Court, Arunachala 
Thevan v. Emperor (6). We think with res- 
pect that in In re Mudurupayalagadu alias 
Subbigadu (1) it is incorrect to say that 
s. 148 describes a separate offence. The only 
offence that s. 148 describes or refers to is 
the offence of rioting and provision is made 
for enhanced punishment if the rioter at the 
time of rioting is armed with a deadly 
weapon. Section 149, we think, is intended 
to lay.upon all the members of an unlawful 
assembly responsibility for any offences, 
other than the offence of rioting, committed 
by any member of the unlawful assembly 
in prosecution of the common object. Sec- 


' tion 149 can hardly have been intended to 


make rioters constructively guilty of the 
offence of rioting. If the matter had been 
of any importance in this case, we should 
have felt it necessary td refer toa Full 
Bench the question whether the case in In re 
Mudurupayalagadu alias Subbbigady (1) 
has been correctly decided. But, in this 
case, it is not necessary since the punishment 
for an offence under s. 147 is two years’ 
rigorous imprisonment. In modification of 
the judgment of the learned Sessions Judge 
we alter the conviction under the first charge 
to a conviction under s.148 for accused 
Nos. 1, 2 and 3 and s. 147 for accused Nos. 4, 
5, 6, 7 and 8. 

Viraswami, as we have already said, was 
very ‘severely hurt. His chest was pierced 
so that his lung was protruding in one place. 
It is clear that he had a narrow escape with 
his life. Why the learned Sessions Judge 
did not charge accused No. | with attempt to 
murder on the third charge we do not know, 
It would have been much more appropriate 
than a charge under s. 326. I£ Viraswami 
had no bones broken, the only kind of griev- 
ous hurt with which he can be charged in 
respect of Viraswami was that which is in- 
volved in putting Viraswami's life in danger. 
If a person inflicts hurt upon another with 
the intention of putting his life in danger, 
that is the same thing as saying that the 

(2) 220 276. 

(3) 28 A404. A W N 1908, 61. 

(4) 47 A 59:85 Ind. Cas. 714; A I R 1925 All. 305; 26 
‘Cr. L J 570. 

(5) 510 265; 81 Ind. Cas. 800; AI R 1924 Cal. 643; 
209 Cr. L J 1024. 

(6) 22 M L J 186; 13 Ind. Cas, 282, 13 @r.L J 42. 
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offender is trying to kill the man whom he 


attacks. Accused No.1 may therefore con- 


sider himself fortunate in that he was not 
charged and convicted of an offence under 
s. 307. The remaining convictions are justifi- 
ed by the evidence and the sentences call for 
no interference. The learned Public Prose- 
cutor has brought to our notice that in this 
case the accused appear to have assembled 
with a store of weapons close-by including 
three spears. It would have been appro- 
priate to charge all the other accused except 
accused Nos. 2 and 3 with liability for the 
murder of Venkataswami under s. 149, I. P. 
G. Considering the antecedents of the fac- 
tions in Masulipatam ib would have been 
difficult for any of the accused to show that 
he did not expect murder to be done. There 
is however no petition by the Provincial Govt. 
and therefore it is not necessary to say more 
on this subject. The result, therefore. is that 
the appeals of all the accused are dismissed, 
the only modification being in the matter of 
the conviction on the first charge. 


N.-D. Appeals dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 671 of 1938 
May 3, 1940 
B. K. MUKHERJEA, J. 
SURENDRA MOHAN SARDAR— 
DEFENDANT—APPELLANT 
VETSUS 
NAGENDRA CHANDRA LAHIRI AND 

OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 5—Tenure- 
holder or raiyat—Use of word ‘jote’ or ‘raiyat n 
kabuliyat is not conclusive. 

The word “raiyat? may with reference to the com- 
text mean a tenant generally and not necessarily a 
cultivating tenant. The use of the word ‘jote? m a 
kabuliyat is not conclusive on the point as to whether 
the tenant isa tenure-holder or a ratyat: 

Held, on construction of the kabuliyat that the ten- 
ant wasa cultivating raiyat and not a tenure-holder. 


A. from the appellate decree of the District 
Judge, Rangpur, dated December 18, 1937. 


Messrs. Hemendra Chandra Sen and Saty- 
endra Chandra Sen, for the Appellant. 

Messrs. Surajit Chandra Lahiri and Benoy 
Krishna Mukherjee, for the Respondents. 


Judgment.——This is an appeal on behalf 
of the defendant and it arises out of a pro- 
ceeding commenced by the plaintiffs under 
ss. 105 and 105-A, Ben. Ten. Act. The 
plaintiffs’ case was that the defendant was 
a tenure-holder and not a raiyat in respect 
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of the lands in dispute and that he was in- 
correctly described as a settled raiyat in the 
C. S records. The plaintiffs wanted this 
entry to be corrected and they further pray- 
ed for an enhancement of rent under s. 7, 
Ben. Ten. Act. The suit was resisted by the 
defendant substantially on a two-fold 
ground. It was urged in the first place that 
the record of rights was correct and that the 
defendant was araiyat and not a tenure- 
holder. The second ground taken was that 
the kabuliyat which created the tenancy fixed 
the rent in perpetuity and consequently the 
rent could not be enhanced. 

The Assistant Settlement Officer was of 
Opinion that the status of the defendant was 
that of a tenure-holder and not that of a 
ravyat; but he held nevertheless that the 
incidents of such tenure which was known 
as Rangpur Jote were the‘same as those of a 
raiyati holding and applying the same prin- 
ciples as are applicable in cases of enhance- 
ment of rents payable by raiyats, he increas- 
ed the rent by four annas in the rupee. On 
appeal the Special Judge modified this deci- 
sion. He was of opinion that the defendant 
was a tenure-holder and not a raiyat and 
the rent was enhanced to Rs. 85 odd in 
accordance with the provision of s. 7 (2), 
Ben. Ten. Act. It is against this decision 
that the present second appeal has been pre- 
ferred. 

The first question that arises for determi- 
nation in this appeal is as to whether the 
defendant is a tenure-holder or a raiyat, 
Mr. Sen appearing for the defendant has 
placed considerable reliance upon a kabu- 
liyat dated Jaistha 23, 1289 B. S. which was 
executed by the predecessor of the defendant 
in favour of the plaintiffs’ predecessor. This 
kabuliyat which is described as dowl kabu- 
liyat appears to be in the nature of a con- 
firmatory lease. It fixes the rent for 84 
bighas and odd cottas of land at Rs. 91 odd 
and deducting Rs. 48 odd annas an mahakup 
or temporary remission the rent payable was 
Stated to be Rs. 48. This is also the rent 
mentioned in the C.8. records. The kabu- 
liyat does not clearly indicate as to whether 
the tenant was to cultivate the land himself 
or lease it out to others and I agree with the 
learned Advocate for the respondant that the 
word “Jote? is by no means conclusive on 
this point. The kabuliyat, however, says in 
one place that besides enjoying the lands in 
ratyati right the tenant would have no right 
of sale or transfer without the consent of the 
landlords and there are further restrictions 
on his right to cut away and appropriate 
trees. The document was prior to the Ben. 
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Ten. Act and though I have not the least 
doubt that the word “raiyat? may with re- 
ference to the context mean a tenant general- 
ly and not necessarily a cultivating tenant, I 
do not find anything in the document from 
which I could gather that the tenant here 
Was anything else but a cultivating raiyat. 

The executants of the kabuliyat are Raj- 
bansis by caste and jotedars by profession. 
At the inception of the tenancy, the area was 
considerably less than 100 bighas and the C. 
S. Records also raise a presumption in favour 
of the defendant which in the circumstances 
of the case I think the plaintiffs have not 
been able to rebut. On the whole, though 
the point is not free from doubt altogether, I 
am inclined to think that the entries in the 
©. S. Records are correct and that the defen- 
dant was in fact a raiyat and not a tenure- 
holder. It now remains to settle a fair and 
equitable rent in respect of the holding. I 
think that on this point the kabuliyat upon 
which Mr. Sen relies would be a most im- 
portant document. It fixes the rates of rent 
in respect of various classes of land and as- 
sesses the total rent at Rs. 91 odd. There 
was indeed a mahakup or rémission for 
about Rupees 43 odd, but it was only a tem- 
porary arrangement and did not in any way 
affect the terms of the contract. The kabu- 
liyat was only for a period of five years and 
the tenant is admittedly holding over since 
then. I think that Rupees 91-12-0 as laid 
down in the kabuliyat would be quite a fair 
rentalin respect of the lands that are possess- 
ed by the defendant. The defendant will 
be bound to pay this rent with effect from 
the Bengali year 1345 B.S. The result is 
that the appeal is allowed in part and the 
decision of the lower Appellate Court is 
modified. I makeno order as to costs in this 
appeal. The order for costs passed by the 
lower Appellate Court will stand. 


S. Appeal partly allowed. 





LAHORE HIGH COURT 
Second Appeal No. 768 of 1940 
October 25, 1940 
BEIDE, J. 
ALLAH RAKHA—DEFENDANT— 
APPELLANT 
: VETSUS 
PUNNUN —PLAINTIFF— RESPONDENT 
Oaths Act (X of 1873), s. 9—Offer by party to be 
bound by statement on oath of his opponent, accepted 
by opponent—W hether can resile from that offer. 
The offer by a party to a suit as to being bound by 
a statement qn oathof his opponent, on being accepted 
8 
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by the opponents, is in the nature of a binding cou- 
tract. The person who makes the offer cannot, there- 
fore, tesile from the contract. 144 Ind. Cas. 719 (8), 
relied on. 

[Case-law referred to.] 


S. A. from the decree of the District Judge, 
Hoshiarpur and Kangra Districts, dated 
February 23, 1940. 

Mr. D.W. Aggarwal, for the Appellant. 

Mr. Prem Chand Pundit, for the Res- 
pondent. 


Judgment.—The material facts of the 
case giving rise to this second appeal may 
be shortly stated as follows : One Punnun 
had sued Allah Rakha for recovery of pos- 
session of a house. During the pendency of 
the proceedings Allah Rakha, defendant, 
made a statement on November 23, 1939 that 
if the plaintiff stated on oath on the holy 
Quran at a masjid that he had built 
the house, his claim may be decreed. The 
plaintiff agreed to take the oath. The 
Court appointed one Ghulam Nabi, Imam 
of the Jamia Masjid, to administer the 
oath on November 25, 1939 at 10 a. m. The 
Imam, however, found the plaintiff absent 
at the time fixed and reported accordingly. 
The Court then ordered the parties to appear 
before the Imam at 4-30 pP. M. on the same 
day. The plaintiff appeared at the time but 
the defendant was absent. The Imam 
therefore did not take thestatement of the 
plaintiff on oath. On November 27, 1939, 
the Court appointed another Commissioner 
and he took the statement of the plaintiff 
on oath as had been agreed between the 
parties at the outset. The defendant was 
not present though he had been informed 
of the time and the place where the oath 
was tobe taken, On the basis of the state- 
ment made by the plaintiff the Court passed 
on ex parte decree in favour of the plaintiff 
as the defendant failed to appear on the 
date fixed for hearing. The defendant ap- 
pealed tothe District Judge but he held 
that the decree was properly passed in 
favour of the plaintiff on the basis of the 
oath according to the agreement between 
the parties. He therefore, confirmed the 
decree passed by the trial Court and dis- 
missed the appeal. From this decision the 
present appeal has been preferred. 


The main contention of the learned Coun- 
sel for the appellant is that although the 
defendant had agreed to be bound by the 
plaintiff's oath on November 23, 1939 he 
had put in an application on the next day 
resiling from his statement and was there- 
fore no longer bound by the oath. He stated 
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in the application that he had learnt that. 
the plaintiff was in the habit of making” 
false statementson oath and had decided 
to do so in order toinjure him and there- 
fore he was not prepared to be bound by 
any statement made by the plaintiff on oath. 
The Court, however, was of the opinion that 
the defendant was not entitled to resile. 
from the offer made by him and therefore 
proceeded to administer the oath and even- 
tually passed the decree in the circumstan- 
ces stated above. The learned Counsel for 
the appellant contends that the Court was. 
not justified in ignoring the application 
made by the defendant on November 24, 
1939 by which he resiled from the offer 
made by him on the preceding day, In 
support of his contention that the defen- 
dant was entitled to resile from the offer the 
learned Counsel relied on Tuman Singh v. 
Sheo Darshan Singh (1), Bishambhar v. 
Shri Thakurji Maharaj (2), Rup Singh F. 
Mrs. Arjun Sen (3) and Arunachala Moo- 
panar v. Valli Ammal (4). The learned 
Counsel for the respondent, on the other 
hand, relied on a Division Bench ruling of 
this Court reported in Khawaj Din v. Noor 
65 Ind. Cas. 700 (5) which appears to be 
clearly in his favour. He further cited 
Azima Begam v. Muhammad Bakhsh (6), 
Abaji v. Bala (7), Siya Ram Das v. Jagan 
Nath (8), Ram Narain Singh v. Babu Singh 
(9), Thoyt Ammal v. Subbarayg Mudah 
(10), Valli Ammal v. Arunachala Moopanar 
(11), Ram Bhaj v. Duni Chand (12) and 
Sher Khan Mahmud v. Syedali (13) which 
also support him. 

Out of the rulings relied on by the learn-- 
ed Counsel! for the appellant, Tuman Singh 
v, Sheo Darshan Singh (1) and Bisham- 
bhar v. Shri Thakurjt Maharaj (2) 
appear to be distinguishable as they refer 


A 235; 122 Ind. Cas. 186; A I R 1930 All. 162; 
J 397; Ind. Rul. (1930) All. 218. 

73; 133 Ind. Cas 29; AI R 1931 All. 557; 
393; Ind. Rul. (1931) All. 573. 
935 All. 276; 153 Ind. Cas. 686; (1935) A L 
J 212: 7 RA 565. 

(4) A IR 1936 Vad. 406¢ 163 Ind. Cas. 612; 70 M L J 
449: (1936) M W N 42; 43 L W 681;9 RM 39. 

(5) 65 Ind. Cas. 700. 

(6) 63 P R 1881. 

(T) 22 B 281. 

(8) 55 A 298: 144 Ind. Cas. 719; A I R 1933 All. 463; 
(1933) A L J 9988; Ind. Rul. (1933) All. 443. 

(9) 18 A 46; A W N 1895, 158. 

(10) 22 M 234. 

(11) AI R 1938 Mad. 385; 182 Ind. Cas. 926; (1933) 1 
M LJ 368; (1938) M W N 110;47 L W 4538;12 RM 
172. 

(12) A I R1926 Lah. 240; 92 Ind. Cas. 813. 

(13)A I R 1931 Cal. 549: 132 Ind. Cas, 682; 35 O W 
N 130; Ind. Rul. 1931) Cal. 602. 
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to cases which were decided on the basis 
of a statement made by a person who was 
named asa referee and not ona statement 
made in accordance with the provisions of 
the Oaths Act. The preponderance of the 
authorities appears to be clearly in favour 
of the respondent. In some of the rulings 
cited on behalf of the respondent, it is held 
that the defendant may be entitled to 
resile from his statement if he can show 
good reasons for doing so: see e.g. Ram Bhaj 
v. Duni Chand (12) and Thoyt Ammal v 
Subbaraya Mudali (10. But even if this 
position were to be taken as correct, the 
appellant does not appear to have shown 
any good reason in the present case for 
resiling from his offer. The appellant is 
a relation of the respondent and it cannot 
be believed that he came to know after 
making the offer that the “plaintif was in 
the habit of making false statements on 
‘Oath. 

In the end, I may notice two other points 
which were argued by the learned Counsel 
for the appellants It was pointed out that 
under s. 12, Oaths Act, if a person, who 
offers to’take an oath, subsequently refuses 
to do so, the suit cannot be decided against 
him merely on that ground. All that the 
‘section lays down is that the Court should 
merely record the fact with the reason, (if 
any), for the refusal. Ii was argued that a 
person, who resiles from his offer to be 
bound by a statement on oath of the oppo- 
‘site party should not be placed in a worse 
position. But it is significant that the Oaths 
Act does not make any distinct provision 
for the latter case. The reason appears to 
be that the two cases do not really stand on 
the same footing. In the one case, the oath 
which was to bind the opposite party is not 
taken at all; and hence the agreement bet- 
ween the parties cannot be given effect to. 
In the other case, the statement on oath 
having been made in pursuance of the agree- 
ment, there is no reason why the person 
who made the offer should not be bound by 
the statement. As pointed out in Siya Ram 
Das v. Jagan Nath (8) the offer by a party 
to a suit as to being bound by a statement 
on oath of his opponent, on being accepted 
by the opponents, is in the nature of a 
binding contract. The person who makes 
the offer cannot therefore resile from the 
contract. 

Another point argued was that the plain- 
tiff did not take the oath at the place and 
time originally fixed by the Court; and 
hence, he should be considered to have 
failed to take the oath according to the 
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agreement between the parties. But the 
exact time and the place were not a part of 
the agreement between the parties. These 
had been fixed by the Court and the plain- 
tiff’s absence at the time and place originally 
fixed having been satisfactorily explained, 
the Court in its discretion gave him a fur- 
ther opportunity. In the circumstances the 
argument seems to have no force. I dismiss 
the appeal with costs. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 235 of 1938 
i May 8, 1941 
BAJPAI AND Dar, JJ. 

SUBH KARAN SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
KEDAR NATH TEWARI AND OTHERS 


— PLAINTIFFS— RESPONDENTS 

Evidence Act (I of 1872), s. 135 — Civil Procedure 
Code (Act V of 1908), s. 151 — Court, if can refuse to 
examine witness on ground that he was present during 
examination of previous witness—Powers under s. 151 
should not be arbitrarily or capriciously used—Mort- 
gage—Subsequent oral agreement—Alortgagees to pay 
themselves out of usufruct of property of which they 
were put in possession—Admiissibility of agreement to 
prove payment —ijlortgagees entering into possession 
of properties other than mortgaged property before 
mortgage — Matter, when can be investigated in mort- 
gage suit. 

The universal practice in the Courts in India is that 
Witnesses should be called inone by one and that no 
witness who is to give evidence should be present when 
the deposition of a previous witness is being taken. 
But in the absence of any rule of the Court to this effect, 
or any provision of law in the Civil P. O., or in any 
other statute, a Court of Law has no authority to refuse 
the examination of any particular witness merely on 
the ground that he was present during the examination 
of the previous witness. Neither s. 135, Evi. Act nor 
Ss 151, Civil P. C. canbe invoked for such refusal, 
152 Ind. Cas. 89(1), Overruled. Chandler v. Horne 
(2), approved. 

It is true that the inherent powers of the Court under 
s, 15], Civil P. C., are very wide and undefinable, but 
at the same time the exercise. of such powers should 
not be made in an arbitrary and capricious manner, 

A subsequent oral agreement between the mortgagees 
and the mortgagors under which the mortgagees were 
put in possession of some property and it was settled 
that the mortgagees should pay themselves out of the 
usufrust of the property over which they were given 
possession, can undoubtedly be proved in order to prove 
payment. This applies whether the mortgagees were 
in possession of the property mortgaged or whether they 
were put in possession of some other property. If the 
mortgagees have entered into possession of any property 
prior tothe mortgage deed the matter cannot be investi- 
gated in a mortgage suit unless it be that the mortgagors 
are able to prove that subsequent to the mortgage there 
was an agreement by which the mortgagees were asked 
to remain in possession in order to pay themselves for the 
mortgage. 5 
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S. A. from the decision of the Civil Judge, 
Basti, dated March 20, 1937. 


Messrs. E. V. David and S. C. Asthana, for 
the Appellants. 

Mr. Shiva Prasad Sinha, for the Respon- 
dents. e 


Bajpai, J—This is an appeal by some of 
the defendants. The suit was for recovery 
of a sum of money onthe basis of a simple 
mortgage deed dated February 5, 1922, The 
suit was against the mortgagors and their 
descendants and certain subsequent trans- 
ferees. The appeal before us is only by the 
mortgagors or their descendants. The suit 
has been decreed by the Courts below and 
hence this appeal before us. Several points 
were taken in defence and with some ‘of 
them we are not concerned. In view of the 
findings of the Courts below and in view of 
certain concessions made by learned Counsel 
for the appellants before us, it 1s not neces- 
sary to find out whether the hypothecation 
bond was duly executed or not and whether 
the hypothecation bond was with consi- 
deration or not. There was some controversy 
about the grant of instalments in the Courts 
below, namely whether the defendants were 
entitled to four years’ instalments or to lo 
years’ instalments, but that point is also not 
in dispute before us. The defendants alleged 
that the mortgagees got one-anna share of 
village Saifabad entered in the hypotheca- 
tion bond instead of a four pie share only, 
but this point is also not pressed before us. 
Nor is it contended that the hypothecation 
bond is in any way defective for not being 
sufficiently stamped. The defendants alleged 
that the mortgage bond in suit had been 
paid up inasmuch as under a subsequent 
oral agreement some property was given to 
the mortgagees and they were put in pos- 
session of the same and the covenant was 
that the mortgagees should pay themselves 
out of the profits of the property over which 
they were given possession. Before us it 
was further contended—though this con- 
tention was not clearly raised in the written 
statement—that during the continuance of 
the mortgage the mortgagees entered into 
possession of the mortgaged property or a 
portion of the mortgaged property and there- 
fore they were bound to account for the 
profits thereof and such profits should go 
towards the liquidation of the debt in suit. 

One other point has emerged out of the 
judgments of the Courts below and it is that 
Jaikaran Singh, one of the defendants to 
the suit, was present in Court while his 


witnessess were being examined and subse- 
e 
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quently he attempted to examine himself in 
support of the plea of payment and subse- 
quent agreement. The trial Court refused 
to examine him and presumably this was 
done in view of the authority of a Single 
Judge decision of this Court reported in 
Lalmani v. Bijai Ram (1). When this appeal 
came before a learned Single Judge of this 
Court he was doubtful as to the correctness 
of the above decision and he directed that the 
case should be laid before a Bench of two 
Judges, and that is how the matter has come 
before us. Bennet, J., in Lalmani v. Bijut 
Ram (1) referred to above held that the 
universal practice in the Courts in India is 
that witnesses should be called in one by one 
and that no witness who is to give evidence 
should be present when the deposition of a 
previous witness is being taken, and a breach 
of this rule may well be termed as an abuse 
of the process of the Court and therefore 
under s. 151, Civil P. C., the Court had in- 
herent powers to prevent that abuse and to 
pass an order directing that such a witness. 
should not be examined. That there is such 
a practice admits of no doubt, but there is 
no rule of the Court to this effect, nor is there 
any provision of law in the Civil P. C. or in 
any other statute. Section 135, Evi. Act, to 
which reference was made by the learned 
Judge, only provides that the order in which 
Witnesses are produced and examined shall 
be regulated by the law and practice for the 
time being relating to civil and criminal pro- 
cedure respectively, and in the absence of 
any such law by the discretion of the Court. 
But this does not authorise a Court of Law 
to refuse the examination of any particular 
witness who might have done something 
which is not very desirable. In Chandler v. 


` Horne (2) Erskine, J. observed : 


“Tt used to be formerly supposed that it was in 
the discretion of the Judge whether the witness. 
should be examined. It is now settled and acted 
upon by all the Judges that the Judge has no right 
to exclude the witness; he may commit him for the 
contempt, but he must be examined; and it is then 
matter of remark onthe value of his testimony that 
he has wilfully disobeyed the order.” 

The head-note in the authority _is to the 
following effect : 

“Where a witness remains in Court, after an order 
that the witnesses shall leave the Court, his testimony 
cannot on that ground be excluded; itis only matter 
for observation on his evidence.” 

Jaikaran Singh when he wanted to exa- 
mine himself would have had to take the 
oath of telling the truth and if he did not 
tell the truth he could be punished and in 


any event the Judge could have taken notice 
(1) (1934) A L J 750; 152 Ind. Cas. 30; A I R 1931 
All. 840; 7 R A 313; 1934 A L R 982. 
(2) (1842) 2 Moo. & Rob 423; 62 R R 819, 
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‘of the fact that he was present while his 
witnesses were being examined and might 
on that account have not relied upon his 
‘testimony, but itis avery drastic measure 
‘to exclude a witness tendered by a party. 
Reliance was placed on s. 151, Civil P. C. 
It is true that the inherent powers of the 
‘Court are very wide and undefinable, but at 
the same time the exercise of such powers 
should not be made inan arbitrary and 
capricious manner, After having given the 
matter our best consideration, we have come 
to the conclusion that the trial Court was 
not justified in refusing to examine Jaikaran 
Singh, and the defendants-appellants might 
be said to have been prejudiced by the exclu- 
sion of the testimony of Jaikaran Singh and 
we are not in agreement with the view taken 
by a learned Single Judge of this Court in 
Lalmani: v. Bijai Ram (1). 

Another point which calls for comment 
in this case is the view taken by the Court 
below on the question of payment. The 
learned Judge of the lower Appellate Court 
seems to think—we may be wrong in think- 
ing that that is the view of the lower Appel- 
late Court—that no evidence could be tender- 
ed by the defendants in order to prove a 
subsequent agreement. The defendants as 
far as we have been able to understand their 
pleas said that after the mortgage in suit there 
was a subsequent oral agreement between the 
mortgagees and the mortgagors under which 
‘the mortgagees were put in possession of some 
property and it was settled that the mort- 
gagees should pay themselves out of the 
usufruct of the property over which they 
were put in possession and such an oral 
agreement can undoubtedly be proved be- 
cause all that was attempted to be proved. 
was payment. This applies whether the mort- 
gagees were in possession of the property 
mortgaged or whether they were put in pos- 
session of some other property. If, however, 
they entered into possession of the mortgaged 
property during the continuance of the mort- 
gage then s. 76, T. P. Act, comes into play 
and the mortgagees have under those cir- 
cumstances to keep clear and regular ac- 
counts and give credit for the receipts from 
the mortgaged property. If the morteagees 
have entered into possession of any property 
prior to the mortgage deed in suit the matter 
cannot be investigated in the present litiga- 
tion unless it be that the mortgagors are able 
40 prove that subsequent to the mortgage 
there was an agreement by which the mort- 
gagees were asked to remain in possession in 
order to pay themselves for the mortgage. 

For the reasons given above we'send back 
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the case tothe lower Appellate Court with 
a direction thatit will re-admit the appeal 
on its original number and examine Jai- 
karan Singh and after having examined him 
decide the following issue which we remit 
to that Court: Has the mortgage deed in 
suit been paid up in whole or in part? 
Fresh evidence relevant to this issue might 
be admitted. The Court below will decide 
the above issue bearing in view our obser- 
vations made above. The lower Appellate 
Court is expected to return its finding within 


four months from to-day. On the return of 


the findings the usual ten days will be allow- 
ed for objections. 
D. Case remanded. 


MADRAS HIGH COURT 
Criminal Revision Case No. 1033 of 1939 
and 
Criminal Revision Petition No. 970 
of 1939 
April 4, 1940 
LAKSHMANA Rao, J. . 

In re V. K. R. Sr. KASI VISWANATHA 

CHETTIAR—PETITIONER (2ND ACCUSED) 

Companies Act (VIT of 1913), s. 76 (1)- Eo-nominee 
managing director —No evidence to warrant conclu- 
ston that he was willfully a party to default under 
s. 76 (1)—Conviction cannot be sustained. 

Where the evidence does not warrant the conclu- 
sion that the person who was one of the managing 
directors eo-nominee was intentionally and willfully a 


party to the default under s. 76 (1)of the Companies 
Act his conviction cannot be sustained. 


Cr. R. Case and Cr. R. P. under ss. 435 
and 439 of the Criminal P. C. 1898 praying 
the High Court to Revise the judgment of the. 
Second Presidency Magistrate of the Court 
of the Presidency Magistrate G. T. Madras 
in C. C. No. 1884 of 1939. 

Mr. C, Narasimhachari for Mr. A. M. 
Krishnaswami Iyengar, for the Petitioner. 

Mr. C. D. Venkataramanan, for the 
Crown. 

Order.—The petitioner was one of the 
managing directors eo-nominee and the evi- 
dence does not warrant the conclusion that 
he was intentionally and willfully a party to 
the default under s. 76 (1) of the Indian 
Companies Act. The conviction of the peti- 
tioner is therefore set aside and the fine if 


levied will be refunded. 


N.-D. Conviction set aside. 
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LAHORE HIGH COURT 
Second Appeal No. 619 of 1940 
November 19, 1940 
MONROE, J. 

Mst. RASHID BIBI—PLAINTIFF— 
ÅPPELLANT 
versus 
TUFAIL MUHAMMAD DEFENDANT— 


RESPONDENT 

Dissolution of Muslim Marriages Act (VIII of 1939), 
s. 4—Act if retrospective—Muhammadan Law— 
Marriage—Dissolution—Suit by wife for declaration 
that marriage has been dissolved owing to her apostasy 
—There must be grounds for refusing relief—In- 
terpretation of Statutes—Retrospective effect—Gene- 
ral rule stated. 

The words “the renunciation............ shall not by 
itself operate to dissolve the marriage,’’ by them- 
selves, are incapable of the interpretation ‘‘ never has 
had the effect of dissolving the marriage.” Indeefl, 
the words of the statute are capable of only one mean- 
ing. namely, in future the renunciation will not dissolve 
a marriage. The enacting words being unambiguous 
there isno occasion toresort to the preamble for aid in 
construing the statute. The Act has, therefore, no re- 
trospective effect. The law before the passing of the 
Act was that amarriage between Muslims becomes, 
under the texts, null and void, oneither party aposta- 
tizing. 

Where a woman brings a suit for a declaration that 
her marriage with a Muhammadan has been dissolved by 
her apostasy and shows grounds for the relief claimed, 
the Court cannot refuse relief merely on the ground that 
it is in the discretion of the Court to grant or with- 
hold a declaratory decree. There must be some ground 
_for refusing relief. 

The general rule is that retrospective effect is not 
given to a statute; there is a presumption against re- 
trospective effect: in the case of a declaratory Act 
there is no such presumption; if the meaning of 
words used indicates an intention that the Act is to 
have retrospective operation, then, no matter what the 
consequences, this operation must be given to the pro- 
visions : it does not follow that a meaning is to be 
given to the words of the statute, which according to 
ordinary usage they could not carry, so as to give to 
the provisions retrospective operation. 


S. A. from the decree of the District 
Judge, Jullundur, dated March 6, 1940. 

Mr. Shamair Chand, for the- Appellant. 

Malik Barkat Ali, for the Respondent. 


Judgment.—In this suit, Mst. Rashid 
Bibi sought a declaration that her marriage 
with Tufail Muhammad had been dissolved 
by her apostasy. The trial Judge granted a 
declaration. The District Judge reversed 
this decision and dismissed the suit. The 
renunciation of Islam by Mst. Rashid Bibi 
took place on January 2, 1939 and she was 
converted to Christianity on January 8, 1939: 
the suit was instituted on January 17 ; and 
on March 17, 1939, the Dissolution of Mus- 
lim Marriages Act came into force. Sec- 


tion 4 of the Act provides as follows : 

“The renunciation of Islam by a married Muslim 
woman or her conversion to a faith other than Islam 
shall not by itself operate to dissolve thg marriage.” 

e 
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The learned District Judge based his deci- 
sion on three points: (a) that the Legislature 
only explained and interpreted the law and 
the Act was a declaratory or explanatory 
Act and such Acts have retrospective effect; 
(b) that it wasin his discretion to grantor 
withhold a declaratory decree; (c) thats, 4 
also stated the grounds (i. e., the only 
grounds) on which a wife could obtain a 
decree for dissolution of marriage. The third 
point (c)-is irrelevant ; the plaintiff did not 
seek a decree dissolving the marriage; she 
alleged that her marriage was dissolved 
ipso facto by the act of apostasy. I confess 
that I do not see the force of point (b). This 
point was not discussed beforeme. It seems 
clear, however, that there must be some 
ground for refusing relief, wherea plaint- 
iff has shown grounds for it. I have never 
heard of nor have L been able to find any 
case in whicha plaintiff, desiring to estab- 
lish his status and proving his claim, has 
been refused relief. Jt is on point (a) that 
Counsel for the husband relies. For this 
view that the Actis declaratory, the learn- 
ed Judge relies on the Preamble to the Act 
and particularly on the words “to remove 
doubts as to the effect of the renunciation of 
Islam by a married Muslim woman on her 
marriage tie.” 

Apart from the words of the Preamble 
there is nothing in the Act to suggest that 
it has retrospective effect. It does not enact 
and declare and the future tense is used, 
“the renunciation...shall not by itself ope- 
rate to dissolve the marriage. Standing by 
themselves, these words are incapable of the 
interpretation “never has had the effect of 
dissolving the marriage.” Indeed, the words 
of the statute are capable of only one mean- 
ing, namely, in future the renunciation 
will not dissolve a marriage, The enacting 
words being unambiguous, there is no occa- 
sion to resort to the Preamble for aid in con- 
struing the statute. The only cases cited 
to me when statutes have been construed to 
have a retrospective effect are cases in which 
the language of the statute is clear and ex- 
press : see Attorney-General v. Theobald 
(1) I can find no suggestion in the cases 
that there is a class of statutes called decla- 
ratory, the provisions of which must be con- 
strued as having retrospective operation. 

The general rule is that- retrospective 
effect is not given to a statute ; there is a 
presumption against retrospective effect : in 
the case of a declaratory Act there is no 
such presumption : if the meaning of words 
aoe (1890) 24 Q B D 557; 62 L T 768; 388 W R 
Jal. 
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used indicates an intention that the Act is 
to have retrospective operation, ther, no 
matter what the consequences, this operation 
must be given to the provisions: it does 
not follow that a meaning is to be given to 
the words of the statute, which according 
to ordinary usage they could not carry, soas 
to give to the provisions retrospective opera- 
tion. At the same time, there is no doubt 
that, if this statute had purported to declare 
the law, the Courts would he bound to 
dismiss every suit of this kind, no matter 
when the act of apostasy took place and 
that every woman, who re-married after 
apostasy relying On an unbroken series of 
decisions of the Indian Courts and the views 
. of the commentators of recognized autho- 
rity andhad children and who had not ob- 
tained a declaration, would have had her 
issue retrospectively bastartlized. I am glad 
that I am not forced to a conclusion from 
which such a consequence would result. 
.That the law was clear (as I have sug- 
gested) before the passing of this Act, there 
can be no doubt. Itis not conceivable that 
any Judge, who took the trouble to consider 
the matter, would, before 1938, have held 
that apostasy did not dissolve a marriage. 
The rule, as it stood, may have been illo- 
gical, it may have been inconsistent with 
other rules of Muhammadan Law : but the 
tule it was and the Courts were bound to 
apply it. Ihave already had this point be- 
fore me. The case is reported in Mariam 
v. Fazal Karim (2). In that case, the ques-- 
tion was not argued with any conviction and 
I dealt with it in a cursory manner : nothing 
in the argument presented in the present 
case, where the point was made with great 
vigour, has tended to alter my opinion. As,. 
in my opinion, the law was clear, it is un- 
necessary that I should examine the cases. I 
adopt the words of one of the most recent 
books on Muhammadan Law—that of Mr. 
Tyabji, Edn. 3, 1940, p. 245—"A marriage 
between Muslims becomes, under the texts, 
null and void, on either party apostatiz- 
ing.” I,therefore, set aside the decree of 
the learned District Judge, dismissing the 
suit, and restore the order of the trial Judge. 
The plaintiff will have her costs through- 
out. - 

Sa ` Decree set aside. 


(2) AI R 1940 Lah, 448; 191 Ind.. Cas. 420; 13 R L 
29%, > 
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MADRAS HIGH COURT 
Appeal against Order No. 240 of 1940 
February 10, 1941. 
MOooKETT, J. 
S. KUPPUSWAMI CHETTIAR— 
APPELLANT. 


VETSUS 
SUBBARAYA CHETTIAR— 


RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 195— 
Criminal proceedings when should be sanctioned— 
Public interest—Appeal in such cases—Notice to Pub- 
lic Prosecutor or Government Pleader. 

In sanctioning the prosecution the Court should con- 
sider not only whether there isa prima facie case but 
also whether itis, against the public interest to allow 
criminal proceedings to be instituted, which must also 
imply the consideration as to whether it is in the pub- 


lic interests they should be instituted. 72 Ind. Cas.. 


349 (4), relied on, 

Held, on facts that it was not in the public interest 
that the prosecution should proceed. 

In an appeal against the order of the District Judge 
directing that a complaint should be laid in the 
Oourt of the Magistrate having jurisdiction charging. 
the petitioner with offences under ss. 199, 209, 210 an 

20, I. P. C., and where the matter is civil from the 
point of view of whether the Civil P. C., applies, it 
is desirable that notice should go to the Public Pro- 
secutor rather than to the Govt. Pleader as he isthe 
appropriate law officer to deal with questions relating 
to prosecutions e. g., perjury and similar offences. 


A. against the order of the District Court 
of North Arcot, dated March 25, 1940 and 
made in I. A. No. 6 of 1940 (I. A. No. 702 
of 1937 in I. P. No. 36 of 1934 on the file of 
the Court of the Subordinate Judge of 
Vellore). 


Messrs. K. S. Jayaruma Iyer and G. 
Gopalaswami, for the Appellant. 


Mr. K. V. Ramachandra Iyer, for the 
Respondent. 


The Public Prosecutor, for the Crown. 


Judgment.—This is an appeal against 
the order of the learned District Judge of 
North Arcot directing that a complaint 
should be laid in the Court of the Magistrate 
having jurisdiction charging the petitioner 
with offences under ss. 199, 209, 210 and 
420, I. P. C. I think itis clear from the 
decision in Muniswamt Mudaliar v. Raja- 
ratnam Pillai (1) that in sanctioning the 
prosecution the Court should consider not. 
only whether there is a prima facie case 
but also whether it is, in the words of Coutts- 
Trotter, J., in the above case, “against the 
public interest to allow criminal proceed- 
ings to be instituted” but which I respect- 
fully suggest must also imply the considera- 
tion as to whether it is in the public interest 
they should be instituted. In this case the 
offence on which these complaints are based. 
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was committed but between January 30, 
1937 and April 7, 1937. On April 9, 1937 
the money said to have been obtained on 

April 7, by means of the offences alleged 
“was returned voluntarily by the petitioner 
to the Official Receiver. April 8, was? a 
holiday. No action was taken by the present 
respondent until June when an application 
is said to have been made for papers. Not 
until September 10, 1937 was an application 
made to prosecute. The case has had a 
chequered career. It came before a Sub- 
Ordinate Judge who in considering the 
matter stated that “the respondent stands 
self condemned. He admittedly made a 
false claim before the Official Receiver and 
obtained payment.” The Subordinate J uage 
considered that the long delay in making 
the complaint by the respondent stood in the 
way of prosecuting the present appellant. 
If he considered this was a matter of law 
he was wrong. If he considered that this was 
an ingredient assisting him to arrive at his 
decision he might have considered the 
element of delay with all the other circum- 
stances. The District Judge set aside that 
order and directed the matter should be 
reconsidered on grounds with which I am 
wholly in agreement. They amount to this: 
who is the worse offender—the petitioner in 
this case or the respondent ? I. A. No. 702 
of 1937 was heard on March 25, 1940 and 
a long judgment was delivered by the District 
Judge, the result of which in my opinion 
is most unfortunate. He should have con- 
sidered whether there should be a prosecu- 
tion on the lines laid downin Muniswami 
Mudaliar v. Rajarathnam Pillai (1) and 
said very little regarding the merits and 
nothing about the expected result. He 
described the man whose prosecution he was 
directing as a self-confessed criminal who 
on his own admission is responsible for con- 
triving and perpetrating a serious fraud 
on the Court. This entirely prejudices the 
case. He then goes on to use the following 
words “I ‘have no doubt that that matter” 
reierring to a contention of the petitioner— 
“will be taken into consideration by the trial 
Court in awarding punishment in the case.” 
This presumes a conviction. He does not 
consider at all. the long delay in this case 
in making the complaint. In my view 
this case has reached a stage when it is 
not definitely in the public interest that 
a prosecution should proceed. This is a 
good example of the maxim now so well 
known that not only should justice be 


(1) 45 M 928; 72 Ind. Cas. 340; 16 LW 005; A -IR 
1923 Mad. 136; 4] ML J774; 24 Or. L° J 340, 
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done but should be seen to be done and I 
consider for me to allow a case to proceed in 
which the District Judge has referred toa man 
to be prosecuted asa self-confessed criminal 
who had contrived and perpetrated a serious 
fraud on the Court would not be in accord- 
ance with the last of the two conditions 
in the maxim. There might be such a 
case but this does not seem to me tobe 
that case. It does seem unquestioned that 
the petitioner admitted an` offence against 
the Court which he endeavoured to put 
right at the earliest possible moment. That 
was in 1937. On the face of it it does not 
seem to be necessarily a very grave case 
but it has been magnified and embellished 
with extravagant epithets in a manner 
wholly out of proportion to its importance 
and I consider that now it is not in the 
public interest that the prosecution should 
proceed in this atmosphere of the pre-trial 
comment. I shall therefore allow the appeal 
and the lower Court is directed to withdraw 
the complaint. There will be no order with 
regard to costs. 

In this case the question has arisen as 
to whether notice should go to the Public 
Prosecutor or Govt. Pleader in appeals such 
as this. The decision in Kumaravel V. 
Shanmuga (2), makes it clear that this is 
a civil matter from the point of view of 
whether the Civil P. C. appłies. I think how- 
ever that owing to the nature of the proceed- 
ings it is desirable that notice should goto the 
Public Prosecutor rather than to the Govt. 
Pleader as heis the appropriate law officer 
to deal with questions relating to prosecu- 
tions e. g., perjury and similar offences. I 
may add that I think this case has shown ° 
how necessary it is that notice should 
go toa law officer who can bring an im- 
partial eye to bear upon this question and 
thereby assist the Court. The respondent 
has pressed most strongly for this prosecu- 
tion to continue although I do not suggest 
that his learned Counsel went further than 
he properly could. His instructions are the 
instructions of the lay client. But the 
Public Prosecutor suggests the view which 
1 have now held namely that having regard 
to all the circumstances and especially the 
manner in which this case was dealt with 
in the lower Court it is not in the interest 
of justice but rather contrary to them that 
this prosecution should proceed. 

N.-D. Order accordingly. 

(2) IL R (1940) Mad. 762; 189 Ind. Cas. 630; A í 


R 1940 Mad. 465; 51 L W 542; (1940) 1 M L J719: 
(1940) M W N 472; 41 Or, L J 769; 13 R M 329 (P By’ 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 104 of 1939 
April 8, 1940 
Tax CHAND AND DALIP SINGH, JJ. 
JAN MOHAMMAD—DEFENDANT— 
APPELLANT 
i : versus 
MOHAMMAD KHAN—PLAINTIFF AND 
ANOTHER— DEFENDANT— RESPONDENTS 

Custom (Punjab)—Alienation—Suit by remoter re- 
versioner to set aside alienation, whether should be 
allowed in presence of nearer reverstoners is matter of 
udieial discretion—Civil Procedure Code (Act V of 
1908), O. XXII, r. 9-- Suit by reverstoner to set aside 
alienation abating—Fresh suit by another rever- 
sioner, whether barred— Res judicata— Decision in 
suit holding suit as framed under Muhammadan Law 
barred by O. XXII, r. 9 (1), Civil Procedure Code 
{Act V of 1908)- Question whether subsequent sutt 
based on Customary Law is barred, is not res judi- 


© 

oo While there isa limit to the right to bring a suit 
by remoter reversioners in the presence of nearer rever- 
sioners, yet it is a matter of judicial discretion having 
regard to the circumstances of each case as to whe- 
ther a remoter reversioner should be allowed to sue in 
the presence of a nearer veversioner. Rani Anand 
Kunwar v. Court of Wards (1), relied on. | 

The abatement of the suit by one reversioner does 
not preclude another reversioner from bringing a fresh 
suit on the same cause of action. 132 Ind. Cas. 179 
(2), relied on. 7 

A decision may be wrong and a decision may be on 
a pure point of law, but if the matter has been put 
into issue then the decision will bind the parties and 


ir privies in a representative suit. l 
tore a suit as framed under Muhammadan Law is 
barred by O. XXII. r. 9 (1), Civil P. O., the question 
whether the subsequent suit, which is based on Cus- 
tomary Law, is barred, cannot be held to be res judi- 
cata by reason of the previous decision whether that 
decision was right or wrong and whether if was on a 
pure point of law or ona mixed question of fact and 
law; for, in those circumstances, the question of Cus- 
tomary Law was neither heard nor decided and, there- 
fore, there could not be any res judicata in the mat- 


ter. 
L. P. A. from the order of Skemp, J, 
reported in 186 Ind. Cas. 145. 


Mr. Barkat Ali, for the Appellant. 
Messrs. S. L. Puri and Banarsi Das, for 
the Respondent (Plaintiff). 


Judgment.—The pedigree table of the 
parties is given in the judgment of the 
learned single Judge of this Court and need 
not be recapitulated at length here: but 
for clearness it is necessary to add that 
Fateh Khan, mentioned in that pedigree 
table, was alleged to have two sons Moham- 
mad Khan and Nawab Khan. Mohammad 
Khan has a son Mahboob Ali and two 
daughters. The Amir Khan mentioned in 
the pedigree table had a wife Hakim Bibi, 
who had a pichhlag son Jan Mohammad. 
Ahmad Khan, mentioned in the pedigree 
table, died leaving considerable property and 
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his widow Mst. Amina Bibi appears to have 
entered into possession and to have the muta- 
tion of the land effected in her name. She 
then proceeded to gift the land to Jan 
Mohammad mentioned above on March |, 
1932. On October 24, 1932, Fateh Khan 
brought a suit alleging, firstly, that the 
parties were governed by Muhammadan Law 
and as such he was entitled to three-quarters 
ofthe land on the death of Ahmad Khan . 
and the widow was only entitled to one- 
quarter. He, therefore, sued for possession 
of three-quarters of the land gifted on the 
ground that this was his personal property. 
In the alternative, he pleaded that the gift 
should not affect his right as a reversioner if 
the parties were held to be governed by 
Customary Law and not by Muhammadan 
Law. Fateh Khan died on December 26, 1932. 
Mohammad Khan, hereinafter called Moham- 
mad Khan No.1, applied to be brought 
on the record as his son and legal represen- 
tative. This application was rejected on 
May 25, 1933. The defendants having put 
Mohammad Khan No. 1 to proof that he was 
the son of Fateh Khan and having further 
pleaded that Fateh Khan had a son Nawab 
Khan, who ought to have been joined in the 
application, and as he had not been so joined, 
even if Mohammad Khan was held to be the 
son of Fateh Khan, the suit had abated .by 
reason of the failure to join Nawab Khan 
as the other son and legal representative of 
Fateh Khan. The Court held that Moham- 
mad Khan was not proved to be the son of 
Fateh Khan; that Nawab Khan was proved 
to be his son and the failure to join Nawab 
Khan inthe application was fatal for the 
purpose of abatement and the suit was, there- 
fore, held to have abated.. 

On August 11,1934, Mohammad Khan No. 
1 then brought a suit inthe Court of Lala 
Iqbal Krishan, Subordinate Judge, for 
possession of three-quarters of the land as 
his share of Ahmad Khan’s estate in accord- 
ance with Muhammadan Law on the ground 
that he was the son of Fateh Khan and the 
parties were governed by Muhammadan Law 
and, in thealternative, for a declaration that 
the gift would not affect his reversionary - 
rights if the parties were held to be governed 
by Customary Law and not by Muhammadan 
Law. The defendants pleaded that the 
parties were governed by Muhammadan Law 
and raised two preliminary issues: (1) that it 


_ was res judicata that Mohammad Khan was 


not the son of Fateh Khan and (2) that the 
suit could not proceed under O. XXII, r. 9 
(1). Civil P. C., because the previous suit 
brought by fateh Khan which, was based on 


4 
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the same cause of action had abated under 
O. XXII, r. 3 (2), Civil P.C. The Court held 
that O. XXII, r. 9 (1) barrd the suit, gave no 
finding on the question whether it was res 
judicata that Mohammad Khan was not the 
son of Fateh Khan, but on the first finding 
dismissed the suit. Now Mohammad Khan, 
son of Nawab Khan, hereinafter called 
Mohammad Khan No. II, whose daughter is 
married to Mohammad Khan No. 1, has 
brought the present suit for a declaration that 
the gift by Amina Bibi to Jan Mohammad is 
invalid as against ‘his reversionary rights 
under custom, also that the gift offends 


against the Land Alienation Act, as the 


donee is not a Pathan but a Kashmiri, 
The trial Court framed certain preliminary 
issues : 


“I. Does the suit by Fateh Khan or the one by 
Mohammad Khan bar this suit ? 


2. Are not Mohammad Khan and Nawab Khan 


sons of Fateh Khan ? 
“3. If Issue No. 2 be not proved can the present suit 
proceed ? ” ; 

The trial Court held ‘that Mohammad 
Khan No.1 was the son of Fateh Khan; that 
Nawab Khan was not the son of Fateh 
Khan but was his pichhlag son; that the 
previous suit by Mohammad Khan No. 1 bar- 
red the present suit and that the present suit 
was speculative. It, therefore, dismissed the 
suit. The learned Senior Subordinate J udge 
agreed and dismissed the appeal. The learned 
Judgein Single Bench of this Court held that 
the previous suit by Mohammad Khan No. 
1 did not bar the present suit, and that the 
suit in all the circumstances of the case was 
not speculative. He, therefore, accepted the 
appeal, set aside the judgments and decrees 
of the Courts below and remanded the case 
to the Court of the learned trial J udge for 
proceeding with the same in accordance 
with law. From this judgment a Letters 
Patent appeal has been taken by the defen- 
dant and two points have been contested 
before us. 

It is contended that the order of Febru- 
ary 29, 1935, passed by Lala Iqbal Krishan 
holding that the suit of Mohammad Khan No. 
1 was barred under O. XXII, r. 9 (1), might 
be wrong in law, but nonetheless it was res 
judicata; that as Mohammad Khan No.1’s suit 
was both under Muhammadan Law and in 
the alternative under the Customary Law, so 
far as the Customary Law portion was con- 
cerned it was a representative suit and, 
therefore, the decision in the same barred 
all reversioners from now contesting’ the 
gift. Secondly, it was contended that in 
view of the finding that Mohammad Khan 
No.1 was the son of Fateh Khan and that 
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Mohammad Khan No. 1 hed ason Mahbub 
Ali, the present suit was speculative as the 
chances of Mohammad Khan No. IJ, the pre- 
sent plaintiff, succeeding to the property were 
remote in the presence of Mohammad Khan 
No.1 and his son Mahbub Ali. Tt is unneces- 
Sary to enter into any detailed discussion 
of the rulings and*the law cited on this 
question, It is sufficient to point out that in 
Rant Anand Kunwar v. Court of Wards (1), 
their Lordships of the Privy Council pointed. 
out that while there was a limit to the right 
to bring a suit by remoter reversioners in 
the presence of nearer reversioners, they 
also laid down that it wasa matter of judicial 
discretion having regard to the circum- 
stances of each case as to whether a remoter 
reversioner should be allowed to sue in the 
presence of a nearer reversioner. The 
learned Judge in Single Bench has exercised 
this judicial discretion and, in all the cir. 
cumstances of the case, I am not prepared to 
hold that this discretion was wrongly exer- 
cised and on that brief ground would repel 
the contentions advanced by the learned 
Counsel for the appellant. As regards the 
other point, the matter has to be dealt with 
after seeing exactly what the position was 
when the order of Lala Iqbal Krishan .which 
it is contended is res judicata in the present 
sult was passed. 

As already stated, Mohammad Khan No. 1 
in the plaint had based his case primarily 
on Muhammadan Law governing the parties, 
and only in the alternative had pleaded 
custom and asked for a declaration. The 
defendants in that case had conceded that 
the parties were governed by Muhammadan 
Law. Hence, when the issues were struck, 
the case before Lala Iqbal Krishan was 
simply whether, assuming that the parties 
were governed by Muhammadan Law, the 
suit could succeed in view of the previous 
order dismissing the suit of Fateh Khan as 
abated. Lala Iqbal Krishan held that the 
suit had abated and if Muhammadan Law 
alone applied to the case this decision was 
probably correct. It would Clearly have 
been wrong if Customary Law had been 
held to govern the parties; for, it has been 
held in Mahomed v. Mahni (2), that the 
abatement of the suit by one reversioner 
would not preclude another reversioner 
from bringing a fresh suit on the same 
cause of action. It would be rather difficult 
to hold that Lala Iqbal Krishan intended 


(1) 6C 764, 81 A 14; 8C L R 38l; 4 Sar. 195 
PO 


IR 1931 Lab, 
299; 32 P L R 319; Ind. Rul. (1931) Lah, 531, 
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to decide that the suit both under Muham- 
madan Law as well as in the alternative 
under Customary Law was barred by the 
application of O. XXII, r. 9 (1). Of course, 
it is possible that he might have held so and 
held so wrongly, and this would not pre- 
clude the matter from being res judicata 
either on the ground that this was a pure 
point of law or on the ground that the deci- 
sion was wrong. A decision may be wrong 
and a decision may be ona pure point of law, 
but if the matter has been put into issue then 
the decision will bind the parties and their 
privies in a representative suit. To what 
extent it will so bind is a different question. 
It is clear that other reversioners would be 
privies in law to the suit and, therefore, if it 
was possible to hold that Lala Iqbal Krishan 
intended to dispose of thé suit of Moham- 
mad Khan No. lin both its aspects the matter 
would be, in my opinion, res judicata. But 
it is unnecessary to discuss this matter at any 
length because it appears to me, having 
regard to the pleadings of the parties and the 
state of the case as it was when the issues 
were struck by Lala Iqbal Krishan, that all 
that Lala Iqbal Krishan intended to hold 
was that the suit, as framed under Muham- 
madan Law, was barred by O. XXII, r. 9, 
(1). If this is so, then the question whether 
the present suit, which is based on Custom- 
ary Law, was barred, could not be held to be 
res judicata by reason of the previous deci- 
sion of Lala Iqbal Krishan, whether that 
decision was right or wrong and whether it 
was on a pure point of law or on a mixed 
question of fact and law; for, in those circum- 
stances, the question of Customary Law was 
neither heard nor decided and, therefore, 
there could not be any res judicata in the 
matter. J would, therefore, hold that the 
decision of the learned Judge in Single 
Bench was correct and would dismiss this 
appeal, leaving the parties to bear their own 
costs throughout of the litigation so far. 


D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 110 of 1939 
April 30, 1941 

MOHAMMAD ISMAIL AND MULLA, JJ. 

Mst. MAJIDUNNISA BIBI—APPLICANT 
VETSUS 

Babu PURAN CHANDER ROY, 

OFFICIAL RECEIVER AND ANOTHER—- 


OPPOSITE PARTY 
Provincial Insolvency Act (V of 1920), s. 53—Onus 
ison Oficial Receiver to prove want of good faith 
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and valuable consideration—Both these condittons 
must be fulfilled before transfer could be avoided— 
“ Valuable consideration,” whether means adequate 
sonsideration—Inadequacy of consideration may be 
evidence of want of good faith. 

In an application for annulment under s. 53, Pro. 
Igsol. Act it is for the Official Receiver to prove that 
the transfer is not “ in good faith and for valuable 
considerati-n.” The transfer can be avoided even if 
only one of the two conditions are not fulfilled. It can 
be upheld only if both the conditions are complied 
with. The protection given to the transferee under the 
section is limited to cases where the transfer is found 
to be both in good faith and for valuable considera- 


tion. 


Section 53 does not demand that the transfer should 
be for full and adequate consideration. That being so, 
it cannot be held that the transfer is without valuable 
consideration unless it is found that the consideration 
was so small asto be negligible in relation to the 
value of the property. 137 Ind. Cas. 235 (1), relied 
on. 

An inadequate consideration may be evidence of 
want ofgood faith which may by itself be sufficient 
for setting aside the transfer. 

Where the debtor divests himself of the entire pro- 
perty which is worth at least Rs. 10,000 for a con- 
sideration of Rs. 5,000 in favour of his wife while he 
has several decrees against him, the inadequacy of 
consideration by itself is sufficient to prove want of 
good faith and the transfer must be set aside. 183 
Ind. Cas. 635 (2) and Lala Hakim Lalv. Mooshabar 
Sahoo (3), relied on. 


C. R. App. against the decree of the Dis- 
ra Judge, Ghazipur, dated January 1l, 
1359. 

Mr. Mustag Ahmad, for the Applicant. 

Mr. A. P. Pandey, for the Opposite Party. 


Mohammad Ismail, J.—This is an appli- 
cation in revision directed against an order 
of the learned District Judge of Ghazipur 
which affirmed an order of the Insolvency 
Judge of Ghazipur. On December 22, 1936, 
one Abdul Hafiz Khan executed a sale deed 
in favour of his wife Mst. Majidunnissa Bibi 
who is the applicant before us, for a con- 
sideration of Rs. 5,000. Out of the sale con- 
sideration, Rs. 1,600 was left with the vendee 
for the satisfaction of a mortgage bond. The 
balance of the sale consideration was set off 
against part of the dower debt due to the 
yendee. It has been found by the Courts 
below that the dower debt was Rs. 14,000. 
On November 29, 1937 Abdul Hafiz Khan 
made an application to the Insolvency Court 
to be adjudged an insolvent. On Febru- 
ary 19,1938 the Court adjudged him an in- 
solvent and appointed an Official Receiver 
for the administration of the insolvent’s 
estate. On April 6, 1938 the Official Receiver 
made an application under s. 53, Insol. Act, 
for the avoidance of the transfer made under 
the sale deed dated December 22, 1936 in 
favour of the applicant. The Courts below 
upon a consideration of evidence and circum- 
stances caifie to the conclusion that the trans- 
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fer was not made in good faith and for valu- 
able consideration. It is not disputed that 
in an application for annulment under s. 53 
it is for the Official Receiver to prove that 
the transfer is not “in good faith and for 
valuable consideration.” The question for 
determination is whether the Official Re- 
ceiver has discharged the burden that lay 
on him. The Courts below have received a 
categorical finding in favour of the Receiver. 
Learned Counsel for the applicant has argu- 
ed that the Courts below have not correctly 
interpreted s. 53 of the Act. Section 53 pro- 
vides : 

“Any transfer .of property....in favour of a 
purchaser or incambrancer in ‘good faith and for 
valuable consideration shall, if the transferor 18 
adjudged insolvent. . . within two years after the 
date of transfer, be voidable as against the Receiver 
and may bs annulled by the Court.” 


Learned Counsel contends that unless it 
is proved that the transfer is not in gcod 
faith as well as without consideration the 
application, for annulment must fail. In other 
words, it is contended that the transfer can- 
not be avoided if even one of the two con- 
ditions is fulfilled. We are unable to agree 
with this contention. The transfer can be 
upheld only if both the conditions are com- 
“plied with. The protection given to the 
transferee under the section is limited to 
cases where the transfer is found to be both 
in good faith and for valuable consideration. 
As “stated above the Official Receiver has to 
satisfy the Court in the first instance that 
the transfer is voidable in law. 

The first question to be determined is, 
whether the transfer is for valuable con- 
sideration. It has been found by the Courts 
belew, and we are bound to accept the find- 
ing, that the value of the property trans- 
ferred is at least Rs. 10,000. The transfer 
was for a consideration of Rs, 5,000. It follows 
therefore that the consideration is inade- 
quate. The section does not demand that 
the transfer should be for full and adequate 
consideration. That being so, it cannot be 
held that the transfer is without valuable 
consideration unless it is found that the 
consideration was so small as to be negligi- 
ble in relation to the value of the property. 
In P. K. Banerji v. Mangal Prasad (1) a 
Bench of this Court held : 


“The consideration would be valuable if it is not so 
small as to be negligible when the value of the pro- 
perty is to be taken into account.” 

The learned Judges referred to Str oud’s 
Judicial Dictionary to ascertain the meaning 
of “valuable consideration.” “Valuable con- 


(1) A I R 1932 All. 243; 137 Ind. z 239; yee) A 
L J 53; Ind. a (1932) All. 287. 
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sideration’ in s. 53, Prov. Insol. Act, has 
been explained in that dictionary as mean- 
ing “money or money’s worth” and ‘‘valu- 
able” as meaning “real as distinguished from 
a consideration that is merely illusory or 
nominal, but not necessarily meaning equiva- 
lent.” In the light of the observations made 
by the learned J udges in that case, it must 
be held that in the present case the trans- 
fer was for valuable consideration although 
it was an inadequate consideration. In the 
same ruling the learned Judges have held 
that an inadequate consideration may be 
evidence of want of good faith which may by 
itself be sufficient for setting aside the trans- 
fer. We have therefore to see whether in 
the present case circumstances exist which 
would justify us to hold that the transfer 
was not in good faith. Having regard to the 
relationship between the parties to the trans- 
fer it is not possible to produce direct evi- 
dence of want of good faith The question 
must be determined in the light of circum- 
stances existing at the time of the transfer. 
It has been held by the Courts below that 
the wife never demanded her dower from her 
husband. That by itself will not be evidence 
of bad fath. A debtor may like to pay off 
his debt even without a demand being made 
by the creditor. It is, however, found that 
at the time of the transfer several decrees 
were passed against the debtor the aggrepate 
amount .of which was over Rs. 20,000. The 
vendor transferred his entire property in 
favour of his wife and retained nothing for 
the satisfaction of the decrees that were 
obtained by other creditors. It is ture that 
in certain cases it is permissible for the 
debtor to give preference to a particular cre- 
ditor and even if the transferee had know- 
ledge of the existence of other debts the 
transfer cannot be impugned on the ground 
of preference alone under s. 53 of the Act, 
but in such a case the only purpose of the 
transfer must be to secure the debt due to 
the transferee and the property transferred 
should not be substantially more than the 
amount of debt which is sought to be satisfied 
by the transfer. In Nagendra Nath v. 
Pramatha Nath (2) it was held : 

“In a case where the transfers are sought to be 
avoided under s. 53 and not under s. 54 of the Act 
a preferential transfer of property to one ‘creditor in 
satisfaction of an existing debt due to him is not 
fraudulent as to other creditors, although the debtor 
in making the transfer intended to defeat the claims 
and the transferee had knowledge of such intention, 
if the only purpose of the latter is to secure his own 


debt and the property is not worth materially more 
than the amount of his debt.” 


(2) A I R 1939 Cal. 503; 183 Ind. Cas. 635; 69 C L 
J 329; 430 W N575; 12 R G 173. 


134 


"In laying down this proposition the learn- 
ed Judges followed the case in Lala Hakim 
Lal v. Mooshabar Sahoo (3). In the present 
case, we find that although the transfer was 
for valuable consideration, it was not for 
adequate consideration. The debtor divest- 
ed himself of the entire property which was 
worth at least Rs. 10,000. The sole purpose 
of the transfer therefore could not have been 
only to give preference to Mst. Majidunissa 
but to defraud the creditors. The transferor 
transferred his entire property so that the 
other creditors may not be able to proceed 
against it for the satisfaction of the decrees 
obtained by them. In the circumstances we 
are unable to hold that the Courts below 
have come to a wrong conclusion. It is then 
argued thatthe law requires that the trans- 
feree should be a party to the fraud and it 
is contended that in the present case there is 
no evidence that the transferee Mst. Majidun- 
nissa knew that her husband was heavily 
indebted and was transferring the property 
in lieu of dower debt with a view to defraud 
his other creditors. We are relieved of the 
-necessity of examining the evidence on this 
point in view of the finding of the Court 
below. The learned Judge after discussing 
the evidence and circumstances came to the 
following conclusion: “It necessarily follows 
that the vendee no less than the vendor was 
actuated by a motive to defraud creditors.” 
Having regard to the close relationship bet- 
ween the parties, it is permissible to assume 
that the wife knew of the financial condition 
of her husband and the motive underlying 
the transfer. In our judgment, the in- 
adequacy of consideration by itself is suf- 
ficient to prove want of good faith and on 
this finding the transfer must be set aside. 
For the reasons given above wesee no reason 
to interfere with the order of the Court 
below. We accordingly dismiss this applica- 
tion with costs. 
D. Application dismissed. 


(3) 34 C 999; 6 C L J 410; 110 W N 889. 
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r. l--Permission to institute fresh suit not made con- 
ditional on payment of costs — Plaintiff’s failure to 
pay costs, whether bars institution of second sutt— 
Appilcation under O. XXIII, r. 1—Court granting 
permission to file fresh suit but inadvertently adding 
words, “the suit stands dismissed’ — Fresh suit, if 
barred by res judicata—F resh suit instituted, whether 
can itself be allowed to be withdrawn with liberty to 
bing another one. 

Where permission to institute a fresh suit is granted 
without fixing adefinite date for payment of the costs, 
or without stating that the institution of the suit was 
conditional upon the payment of the costs the failure of 
the plaintiff to pay costs is no bar to the maintainability 
ofthe second suit. [p. 136, col. 1.] 

(Case-law distinguished.] 

An application for withdrawal of the suit under 
O. XXIII, r. 1, had actually been made and the Court 
had recorded an order that there was a formal defect in 
the suit and therefore permission was granted to the 
plaintiff's Counsel to withdraw the suit with liberty to 
bring a fresh suit. The words “the suit stands dis- 
mised” were added inadvertently: [p. 136, col. 2.] 

Held, that the matter was not res judicata and the 
second suit was therefore maintainable. 

There is nothing in the Civil P. C., or any other law 
which lays down that under no circumstances can a 
Suit instituted inaccordance with the permission given 
under O. XXIII, r. 1, at thetime of the withdrawal of 
the first suit be allowed to be withdrawn with liberty to 
bring another suit. [p. 137, col. 1.] 


F. A. from the decree of the Sikh Gur- 
dwaras Tribunal, Lahore, dated January 14, 
1939. i 

Mr. M. L. Sethi, for the Appellánt. 

Messrs. Harnam Singh and Narindar 
Singh, for the Respondent. 


Tek Chand, J.—This isan appeal from 
the judgment and decree of the Sikh Gurd- 
waras Tribunal passed under s. 25-A, Sikh 
Gurdwaras Act, granting the plaintiff, the 
Committee of Management of the Gurdwara 
Mai Malan, possession of the Gurdwara, the 
site underneath and certain agricultural 
land attached to it. It appears that on March 
27, 1935, the Tribunal disposed of a petition 
under s. 10 of the Act and declared that 
the notified Gurdwara Mai Malan situate at 
Chak No. 65, Mukandpur, Tehsil Jaranwala, 
District Lyallpur, was the owner of the 
site and the building of the Dharamsala and 
also of the agricultural land in dispute. On 
April 2, 1937, a committee was constituted 
for this Gurdwara under s. 88 of the Act. 
On July 29, 1937, a suit was instituted 
under s. 25-A, purporting to be on behalf of 
the Committee of Management of the Gur- 
dwara through Sardar Batan Singh against 
Bhai Chanan Singh Granthi for possession 
of the Gurdwara and the land attached to 
it. On an objection by the defendant that 
Batan Singh had not been authorised bya 
properly passed resolution of the committee 
to institute the suit on its behalf, an appli- 
cation was made by the plaintiff’s Counsel 
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to withdraw the suit under O. XXII, r. 1, 
Civil P. ©., with permission to bringa fresh 
suit. This application was granted by the 
Tribunal on December 21, 1937, and the 
following order was passed : 

“As there is a formal defect in the resolution autho- 
rising Sardar Batan Singh to conduct these proceedings, 
we think it proper to permit Sardar Narinder Singh 
(Counsel for the plaintiff) to withdraw the suit and 
grant permission to the Committee of Management to 
bringin a fresh suit. The suit stands dismissed. The 
plaintiff is to pay Rs. 25 costs to the defendant, but since 
Rs. 5 were allowed as costs against the defendant on the 
last hearing which he hasnot paid yet, this sum should 
be deducted from the costs payable by the plaintiff 
and therefore, the plaintiff should pay Rs. 20 for costs.” 


This is followed by a note worded as 
follows: “No decree need be prepared.” 
The amount of costs (Rs. 20) allowed to the 
defendant by this order has not been paid 
by the plaintiff so far. On January 1, 1938, 
the committee passed another resolution 
authorising Sardar Batan Singh to institute 
a suit for possession of the Gurdwara and 
the property attached toit. In this resolu- 
tion, however, the name of the person 
against whom the suit was to be instituted 
was not mentioned. The suit was instituted 
against the defendant Bhai Chanan Singh 
by the committee through Sardar Batan 
Singh on January 5, 1938. An objection 
was taken by the defendant that Sardar 
Batan Singh had not been authorised by the 
committee to institute the suit against him. 
On this,an application under O. XXIII, 
r.l, was presented by the plaintiff’ s Counsel 
on March 5, 1938, for the withdrawal of the 
suit, with permission to bring a fresh suit. 
This application was granted on March 22, 
1938, an the order concludedas follows: 

“We, therefore allow the petitioner to withdraw 
the suit, with permissionto bring a new suit. The 


petitioner should pay Rs. 32 as costs to the defen- 
dant.” 


This sum of Rs. 32, also, has not been 
paid by the plaintiff as yet. The committee 
met again on March 31, 1938 and passed a 
resolution authorising Sardar Balbir Singh 
to bring a suit for possession of the Gurd- 
wara and the land attached thereto against 
Chanan Singh. On the authority of this re- 
solution, the plaintiff committee, through 
Sardar Balbir Singh, instituted the present 
suit on April 1, 1938. The defendant raised 
several pleas, of which those important for 
our present purposes are : (1) that the with- 
drawal of the first suit by the order of 
December 21, 1937, was conditional on the 
plaintiff paying Rs. 25 as costs to the defen- 
ant, and: as the amount had not been paid 
and the condition had not been complied 
with, the suit was not maintainable; (2) 
that by the order of December 21, 1937, the 
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first suit had been dismissed and therefore 
the plaintiff was not competent to institute 
another suit on the same cause of action 
again and (3) that the order of March 22, 
1938, passed in the second suit was ultra 
vires as under the law permission under 
O. XXIII, r. 1, to bring a fresh suit can 
extend to the institution of one suit only, 
and the Tribunal had no jurisdiction to 
grant the permission to institute a third suit. 
The Tribunal overruled all these objections 
and finding against the defendant on the 
other issues, has granted the plaintiff com- 
mittee a decree for possession of the disputed 
properties. 

From this decree the defendant has ap- 
pealed to this Court and his learned Counsel 
has re-agitated the three objections above- 
mentioned before us. The first objection, 
clearly, has no force and is based upon a 
misreading of the order of the Tribunal, 
dated December 21, 1937. It will be seen 
from the order which has been reproduced 
verbatim in an earlier part of this judgment, 
that the payment of Rs. 25 as costs was 
not a condition precedent either to the 
withdrawal of the suit or to the institution 
of a fresh suit on the same cause of action. 
This part of the order stands by itself, and 
the defendant was entitled to recover 
the amount of costs, even if the plaintiff 
did not institute a fresh suit at all. Coun- 
sel for the plaintiff has cited a large 
number of rulings but they all are dis- 
tinguishable as in every one of them 
payment of costs had been made a con- 
dition precedent to the institution of the 
fresh suit. In Nazir Hussain v. Nathu ‘1) 
the order clearly provided that “a fresh suit 
may be instituted provided the plaintiff pays 
Rs. 20 as costs.” A similar proviso occurred 
In the Madras case reported in Seshayya v. 
Subbiah, 82 Ind. Cas. 499 (2). In Bhagirthi 
v. Babno, 157 Ind. Cas. 287 (3) the suit 
was allowed to be withdrawn with liberty 
to bring a fresh suit “on condition that 
the plaintiff pays costs.” Similarly, in Abdul 
Khaleque v. Susil Chandra (4), Khairan v. 
Ata Mohammad (5) and Shidramappa v. 


Mallappa (6) and the rulings cited in the 
(1) A I R 1927 Lah. 159; 99 Ind. Cas. 420. 
(2) 82 Ind. Cas, 499; A I R 1924 Mad. 877; 47 ML 
eae 20 L W 642; (1924) M W N 887; 35 ML 


(3) 157 Ind. Cas. 287; A I R 1935 Nag. 56: 31 N L 
266;8 R N 35. ani i 

(AIR 1938 Cal. 13; 175 Ind. Cas. 188; I LR 
(1938) 1 Cal. 273; 660 L J 275;41 CW N 1336:10 


(5) AI R1939 Lah. 148;41 P L R594, 
(6) 55 B 206; 133 Ind. Cas. 256; A I R 1931 Bom, 
257; 33 Bom. L R 278; Ind. Rul. (1931) Bom. 368. 
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last mentioned case, either a definite date 
had been fixed for the payment of the costs, 
or the order specifically stated that the insti- 
tution of the suit was conditional upon the 
payment of costs. All these rulings are dis- 
tinguishable from the present case. There 
being no such time limit or condition here, 
the failure of the plaintiff committee to pay 
costs was no har to the maintainability of 
the second suit, 

The next objection is based upon the fact 
that the order of December 21, 1937 contain- 
ed the words “the suit stands dismissed.” It 
is urged that in view of this declaration in 
the order, the matter is res judicata and a 
fresh suit was not maintainable. Reliance 
in this connexion is placed upon a Division 
Bench ruling of this Court. Sahu v. Rahmon 
(7), which purported to follow Fateh Singh 
v. Jagannath Baksh Singh 68) and another 
decision of their Lordships of the Privy 
Council in Watson v. Collector of Rajshahye 
(9). In none of these cases, however, had an 
application under O. XXIII, r.l fer with- 
drawal of the suit been made. On the other 
hand, it appears that the Court, while dis- 
missing the suit had suo motu observed that 
the plaintiff was at liberty to bring a fresh 
suit, if so advised. In Fateh Singh v. 
Jagannath Baksh Singh (8) the suit of the 
reversioners to contest a widow’s alienation 
had been dismissed, as the widow had died 
and the Subordinate Judge while dismissing 
the suit had observed that the death of the 


widow 

“had given the plaintiffs a fresh cause of action for 
possession. I leave to them the liberty of bringing a 
fresh suit for possession.” 


In that case there was no application by 
the plaintiffs to withdraw the suit, nor was 
it in fact withdrawn, but it was dismissed, 
and on these facts their Lordships rejected 
the contention that the Subordinate Judge 
should be “deemed” to have exercised the 
power given to a Court under O. XXII, r. 1. 
Similarly, in Watson v. Collector of Raj- 
shahye (9) no application to withdraw the 
suit had been made, nor was the suit allow- 
ed to be withdrawn. Jt had been dismissed 
for “want of evidence” but the trial Judge, 
after passing the order of dismissal, had re- 


marked that 

“the order was not to be a bar to the plaintiff or any 
other persons who might substantiate their rights from 
preceeding to recover.” 

(7) A I R 1938 Lah. 52; 178 Ind. Cas, 319; 11 RL 


444. 
(B) 47 A 158; 91 Ind. Cas. 280; AT R 1925 P C 55; 52 
TA 100; 48MLJ61:20WN2%5:120LJ117;LR 
6 A (P O 50; 27 00334; 27 Bom. L R 725; 290 WN 
749; 23 Á LJ 739; 22 L W 58 (P C). 4 
(9) 13 MIA 160; 12W R PC 43; 3 Beng. LRPO 
48 (È C). 
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Subsequently, on a fresh suit by the plain- 
tiff for the same matter it was held that the 
dismissal of the former suit operated as res 
judicata, and that the reservation by the 
Court was of no effect. In Sahu v. Rahmon 
(7), also, there was no application for with- 
drawal nor was the previous case allowed to 
be withdrawn and, therefore, it could not 
be said that the order of the Court was in 
substance, or in form, one passed under 
O. XXIII, r. 1. In the present case, how- 
ever, the position is quite different. Here, 
an application for withdrawal of the suit 
under O. XXII, r. 1, had actually been made 
and the Court had recorded an order that 
there was a formal defect in the suit and, 
therefore, permission was granted to the 
plaintiff’s Counsel to withdraw the suit with 
liberty to bring a fresh suit. This order was 
therefore, in terms one under O. XXIII, r. 1. 
The words “the suit stands dismissed” were 
added inadvertently. They were really a 
surplusage and possessed no significance 
whatever. The foot-note added to the judg- 
ment by the Tribunal puts the matter be- 
yond doubt. It is expressly stated therein 
that “no decree need be prepared.” If the 
suit had really been dismissed as contended 
by the appellant’s learned Counsel a decree 
sheet should have been prepared embodying 
the result of the adjudication. I, therefore, 
hold that the second objection is without sub- 
stance, 

In support of the third contention that the 
permission to bring a fresh suit granted by 
the Tribunal when the second suit was allow- 
ed to be withdrawn on March 22, 1938 was 
ultra vires, reliance was placed on two deci- 
sions of the Bombay High Court reported in 
Shidramappa v. Mallappa (6) at p. 217* and 
Ambubat v. Shankarsa Nagosa (10). The 
facts of both these cases, however, are distin- 
guishable and the observations contained 
therein must be taken to refer to their pecu- 
liar facts and cannot be understood as lay- 
ing down any rule of general application. In. 
each of these cases the first suit was allowed 
to be withdrawn with liberty to bring a fresh 
suit on condition of costs being paid. This 
condition was not complied with before the 
institution of the fresh suit, and it was held 
that the plaintiff could not avail himself of 
the original condition in bringing a third 
suit. In Shidramappa v. Mallappa (6) it 
was held that the second suit instituted 
without fulfilling the conditions precedent 
as fixed by the order permitting withdrawal 


(10) 27 Bom. L R 243; 87 Ind, Cas. 807; AIR 1925 
Bom. 272. 


“Page of 55 B.—{Ed.] 
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of the first suit, was void ab initio. - This 
view is not in accord with that taken in the 
\ Calcutta and Patna High Courts, but it is 
not necessary to discuss the matter as the 
point does not arise in this case. Here, as 
has been stated above, the order permitting 
the withdrawal of the first suit with liberty} 
to bring a fresh suit was not conditional 
upon the payment of costs and the second 
suit had been instituted in accordance with 
that order and was properly pending before 
the Court. In the second suit certain other 
defects of a formal nature were discovered 
and this suit also was allowed to be with- 
drawn with liberty to bring another suit on 
the same cause of action. This order was 
not ultra vires, and it is in pursuance of this 
order—and not the order passed in the first 
suit—that the present suit has been brought. 
There is nothing in the Civil P. C., or any 
other law which lays down that under no 
circumstances can a suit instituted in accord- 
ance with the permission given under 
O. XXIII, r. 1 at the time of the withdrawal 
of the first suit be allowed to be withdrawn 
with liberty to bring another suit. In my 
opinion, this objection also is without sub- 
stance and must be overruled. 

On the merits the learned Counsel conced- 
ed that he had no defence against the claim 
of the plaintiff. committee for possession of 
the disputed properties. ‘The decision of the 
Tribunal decreeing the suit is, therefore, cor- 
rect. The appeal fails and J would dismiss 
it with costs. 


Abdul Rashid, J.—I agree. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeals Nos. 142, 143, 144, 146, 
147, 148, 149, 150, 151 and 152 of 1938 
May 8, 1940 
MOHAMMAD AKRAM, J. 
ABDUL MONAF AND OTHERS—PLAINTIFFS 
— APPELLANTS 
versus 
SUNAMGANJ MUNICIPAL BOARD— 
DEFENDANT— RESPONDENT 
Assam Municipal Act (I of 1923), ss.3 (16), 59 (1) 
(b)—“' Carrying on business ’'—Government servants 
merely performing duties assigned to them, whether 
“ Carrying on business '’--If can be taxed under s. 59 


(1) (b). 

The: Govt. servants, merely performing duties that 
are assigned to them, cannot be regarded as ‘carrying 
on business’ sodas to bring them within the meanin 
of the word ‘inhabitant’ defined -in s. 3(15) and make 
them liable to taxation under s. 59(1) (b) ofthe Assam 
Municipal Act. Sangster v, Kay (1) and Lewis v. 
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ue (3), relied on, Rolls v. Miller (2), distingui- 
ned. 


As. from the appellate decrees of the 
n nudge, 2nd Court, Sylhet, dated April 
, 1937. . 


Messrs. Hamidul Haq and Obaidul Huq, 
for the Appellants. 
r Mr. Sudhir Ranjan Dutt, for the Respon- 
ent. 


Judgment.—These 10 analogous appeals 
by the plaintiffs arise out of as many suits 
for a declaration that the personal tax im- 
posed upon them by the defendant Sunam- 
gunj Municipal Board under Act I of 1923 
(Assam) was illegal and improper and for 
an injunction restraining the said Board 
from realising the same. The suits were 
heard together and disposed of by one judg- 
ment and so wee the appeals before the 
lower Appellate Court. The plaintiffs are 
different but the defendant in all the suits 
is the same. The case of the plaintiffs was 
that they resided outside the Sunamgunj 
Municipality and served as Govt. servants 
in the Sunamgunj Munsif’s Court within the 
municipal area that the plaintiff in suit 
No. 2354 was the accountant and the plain- 
tiffs in the other suits were the process- 
servers of the said Court; that as the plain- 
tiffs were not inhabitants of the Municipalt- 
ty they were not liable for the taxes imposed. 
upon them under the Assam Municipal Act 
(I of 1928). 

The defence inter alia was that the plain- 
tiffs by serving in the Munsif’s Court within 
the Municipality werecarrying on business 
there; that, assuch, they were inhabitants 
of the Municipal area and hable to assess- 
ment under s. 59, cl. (1), sub-cl. (6) of Act 
I of 1923; that the tax had been rightly im- 
posed upon them. The trial Court decreed 
the suits but the Court of Appeal below dis- 
missed them. The plaintiffs thereupon pre- 
ferred the present appeals. 

It was contended on behalf of the appel- 
lants that s. 80 and proviso (1) of s, 59 (1) 
prohibited the imposition of the tax on the 
plaintiffs as the Munsif’s Court, (holding 
No. 80), had already been taxed and the 
same was payable by Govt. that, in any 
event, the expression ‘carrying on business’ 
did not imply service : Sangster v. Kay 
(1) that the plaintiffs, therefore, were not 
inhabitants within the meaning of s. 3, 
cl. (15) and were not liable to taxation 
under s. 59, cl. (1), sub-cl. (b) of the Act. 


g It was contended on behalf of the respon- 


dent that s. 80 and proviso (1) to s. 59 had 
(1) (1850) 5 Ex 386;19L J Ex. 314; 82 R R 719. 
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no application; that the expression ‘carry- 
ing on business’ included employment and 
service for salary : Rolls v. Miller (2) that 
the plaintiffs, therefore, were inhabitants 
Within the meaning of s. 3 (15) and were 
rightly made liable under s. 59 (1) (b), 
Assam Municipal Act. Now s. 80, Assam 
Municipal Act, prevents the imposition of a 
tax on any person in respect of his cccupa- 
tion of any holding in any Municipality in 
which a tax on inhabitants is already im- 
posed except to this extent that public 
buildings contained in a holding may be 
assessed with tax according toa prescribed 
rate. Similarly, proviso (1) tos. 59 (1) of the 
Act prohibits the imposition of tax upon 
the owners of the holding as well as 
inhabitants, under cls. (a) and (b) of 
s. 99 (1) in the same ward and in the same 
time except to this extenf that in a ward 
where tax on inhabitants is in force, public 
buildings shall be assessed with tax on 
holdings according to a prescribed scale. 
No question in the present case arises re- 
garding any tax in respect of occupation or 
ownership of any holding, and, admittedly, 
no other tax has been imposed upon the 
plaintiffs. I do not think, therefore, that 
s. 80 or proviso (1) to s. 59 (1) has any ap- 
plication or can operate as a bar to the 
imposition ofthe present tax. As regards 
the argument that the plaintiffs were not 
inhabitants as contemplated by s. 59 (1) (b) 
ofthe Actand were, therefore, not liable to 
taxation, it appears that under s. 59 (1) (b) 
the Municipal Board is empowered to im- 
pose “a tax on inhabitants according to 
their circumstances and property within the 
municipal area.” The word ‘inhabitant’ 
with reference to a local area has been 
defined in s. 3(15)as meaning “any per- 
son ordinarily residing or carrying on busi- 
ness or occupying immovable property 
therein.” 

The question, therefore, arises whether 
the expression ‘carrying on business’ in s. 3 
(15) of the Act includes service. In San- 
gster v. Kay (1), it was held that, a clerk 
inthe Privy Council Office could not be 
said by reason of being there to carry on 
business within the meaning of s. 60, County 
Courts Act, and the expression ‘carrying 
on business’ implied “something more than 
mere service from which the person may 
be discharged at a moment’s notice.” Simi- 
larly in Lewis v. Graham (3), it was 
held that a clerk employed at a _ solicitor’s 


(2) (1884) 27 Ch. D 71; 53 L J Ch. 682: 50 L T 597; 
32 W R806. 
(3) (1888) 20 Q B D780. 
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offices in London does not ‘carry on busi- 
ness’ there within the meaning of the 
Mayor’s Court Extension Act, 1857. Co-4 
leridge, C. J., while construing the words 
‘carry on business,’ observed in the course 
of his judgment as follows : 

“ “Tf the question in this case were res integra I 
should say that itwasonly where a person is em- 
ployed in business of his own, carrying on business 
in the ordinary sense of the words that the Mayor’s 
Court has jurisdiction ** ** The business must be 
some business in which he has control, or acts as one 
ofthe partners engaged in carrying it on. A particular 
clerk or workman whois engaged about the business 
but has nocontrolover it whatever cannot be said to 
be carryingon business in the city.” 


The case in Rolls v. Miller (2) relied upon 
by the respondent does not seem to me to 
be applicable. That wasacase of a lease 
i which there was a covenant preventing 
the lessee from using or “carrying on” upon 
the premises any trade or business of any 
description whatsoever. The under-lessee 
opened in the premises a “Home for work- 
ing-girls” and the question arose whether 
this was using the premises in violation of 
the covenant in the lease. It was found that 
no fee was charged from the girls but there 
was a paid superintendent who managed 
the Home, invited applications from girls 
in need of accommodation, and saw to the 
observance of the rules and regulations of 
the institution. On those and other facts, 
it was said that it did not really matter that 
no profit was sought to be made that the 
purpose of the Home was a purpose beyond 
the ordinary purpose of a dwelling house 
and that what was being done was carrying 
on the business of a lodging house in con- 
travention of the terms of the lease. The 
question whether the expression ‘carrying 
on business’ included a mere servant doing 
his duty was not decided in that case. 
Following therefore the principle laid down 
in Sangster v. Kay (1) and Lewis v. 
Graham (3), I am of opinion that the ap- 
pellants who are Govt. servants, merely. 
performing duties that are assigned to 
them, cannot be regarded as ‘carrying on 
business’so as to bring them within the 
meaning of the word ‘inhabitant’ defined in 
s. 3 (15) and make them liable to taxation 
under s. 59 (1) (6) of Act I of 1923. Iac- 
cordingly allow the appeals, set aside the 
decrees of the Court of Appeal below and 
restore those of the Court of first instance. 
The appellants will get their costs from 
the respondents. I assess a consolidated 
hearing fee of three gold mehurs to be 
divided equally between the appellants in 
all the appeals. In view of the general im- 
portance of the question involved in these 

e 
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appeals the prayer for leave to appeal 
under s. 15 Letters Patent is granted. 


S. | Appeals allowed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 888 of 1940 
April 29, 1941 
BECKETT, J. 
Mst. RABIAN BIBI—PLAINTIFF— 
PETITIONER 


VETEUS 


GHULAM ALI—DEFENDANT— RESPONDENT 

Dissolution of Muslim Marriages Act (VIII of 
1939}, ss. 4, 2—S. 4 is not retrospective—S. 2 is re- 
trospective. 

Section 4, Dissolution of Muslim Marriage Aah, 
is not retrospective. It applies only to renuncia- 
tions or conversions which might take place after 
the Act came into force. Hence apostasy of either 
party to a Muslim marriage prior to the coming into 
force of the Act tipso facto dissolves the marriage. 
191 Ind. Cas. 420 (1) and 196 Ind. Cas. 127 (3), fol- 
lowed, 193 Ind. Cas. 327 (2), dissented from. 

If an Act provides that a marriage shallor shall not 
be dissolved on certain grounds, such as renunciation 
of faith, this would usually have retrospective effect 
to the extent of covering grounds which had already 
arisen before the Act came into force. This rule of 
interpretation would apply to cases covered by s. 2 of 
the Act. 

C. R. P. for revision of the order of the 
Additional District Judge, Gujranwala, dated 


July 10, 1940. 


Mr. Asadulla Khan, for the Petitioner. 
' Mr. Shamair Chand, for the Respondent. 


Order.—The plaintiff brought the pre-’ 


sent suit to have it established that she was 
no longer married to her previous husband 
by reason of the fact that she had renounc- 
ed Islam. She was granted a decree, against 
which there was no appeal. Subsequently, 
however, a petition for review was present- 
ed by her husband on the ground that the 
position had been altered by the passing 
of the Dissolution of Muslim Marriages Act, 
1939, which had come into force three days 
before the decree was passed. It is contend- 
ed that s. 4 of this Act made it impossible 
for the Court tc grant a decree in favour of 
the plaintiff. The petition was accepted and 
the suit was dismissed. Two decisions of 
this Court on the point have been laid 
before me, both of which are Single Bench 
decisions. Mariam v. Fazal Karim (1), 
Monroe, J. took the view that the operation 
of this part of the Act was not retrospective. 
A different view was taken by Din Moham- 


(1) A IR 1940 Lah, 448; 191 Ind. Cas. 420; 13 R L 
Bog kh ka 
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mad, J., in Fazal Begam v. Hakim Ali (2). T 
have also been shown a copy<of an ur- 
reported decision by Monroe, J., in Regu-. 
lar Second Appeal No. 619-of 1940, Rashid 
Bibi v. Tufail Muhammad (3); which con- 
tained several reasons for holding that the- 
Act did not have retrospective effect. With 
these reasons I am in respectful agreement. 

The rule of Muslim Law in force in this 
Province, befcre the passing of the Act of 
1939, was that the apostasy of either party 
had in itself the automatic effect of dissolv- 
ing the marriage. The rule as stated in 
Wilson’s Digest is that its effect is to dis- 
solve the marriage ipso facto, so far as the 
British Courts are concerned, leaving it 
open to the parties to solemnize a fresh 
marriage. As stated in Tyabji’s comment- 
ary, the rule is that a marriage between 
Muslims becomes*under the texts, null and 
void, on either party apostatizing. If the 
renunciation took place before the new Act 
came into force, therefore, the marriage 
would have already been dissolved and the 
parties could marry again. Thereis no sug- 
gestion in any of the commentaries that any 
pronouncement by the Qazi or any decree 
of a corresponding Court in British India, 
was necessary in order to make the dissolu- 
tion effective. One consequence of this state 
of the law would be that any party previ- 
ously apostatizing would be free to marry 
before the new Act came into force, even 
though no decree had been passed. In some 
cases, the wife might have married again,. 
and such a marriage would have been legal. 
It can hardly be presumed to have been the 
intention of the Legislature that in such 
cases the wife should find herself again 
married to her original husband as soon as 
the new Actcame into force, which would 
have been the result of applying s. 4 with 
retrospective effect. The substantive portion 
of the section runs as follows : 

“The renunciation of Islam by a married Muslim 
woman or her conversion to a faith other than Islam 
shall not by itself operate to dissolve her marriage.” 

On its plain meaning, this would appear: 
to apply only to renunciations or conver- 
sions which inight take place after the Act 
came into force. If it is to be taken as mean- 
ing that any marriage already dissolved 
through renunciation or conversion should 
now be deemed not to have been dissolved, 
the consequences would be extremely serious 
tothe parties concerned, and it would he 
necessary to hold that a marriage dissolved 


fifty years ago was still subsisting. Such an 
ig? AI R 1941 Lah. 22; 193 Ind. Cas. 327;13 R L. 


Je 
(3) 196 Ind. Cas. 127; A IRl941 Lah, 291; 14 R L 126. 
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interference with the existing state of affairs 
would need to be justified by some definite 
indication in the wording of the Act to show 
that such a résult was intended. The Courts 
below appear: to have been misled by the 
wording of the plaint, which is not very 
artistically drafted, and to have supposed 
that in cases of this kind it is necessary . for 
the plaintiff to obtain a decree before the 
marriage is dissolved. On that view, there 
might have been good ground for giving 
retrospective effect to s. 4 of the Act. Ifan 
Act provides that a marriage shall or shall 
not be dissolved on certain grounds, such 
as renunciation of faith, this would usually 
have retrospective effect of the extent of 
covering grounds which had already arisen 
before the Act came into force. This rule of 
interpretation would, for example apply to 
cases covered by s. 2 of the Act, which pro- 
vides for dissolution of a Muslim marriage 
on certain grounds. As already indicated, 
however, the position is quite different under 
s. 4. In cases of renunciation occurring 
before the Act came into force, the plaintiff 
was not in effect seeking to have the mar- 
riage dissolved, for, it had been dissolved 
already, but merely to have a declaration of 
‘the existing position. 

For these reasons, I am of opinion, that the 
passing of the new Act was not a sufficient 
‘reason for review in this case. I accept the 
petition for revision and restore the original 
‘decree of the trial Court in favour of the 
‘plaintiff, with costs throughout. 

S. Petition accepted. 


NAGPUR HIGH COURT 
Civil Revision No. 276 of 1940 
December 3, 1940 
CLARKE, J. 

Seth HEMRAJSINGH—SUPRATDAR 
—APPLICANT 

versus 
ANOOPSINGH AND oTHERS— 


Non-APPLICANTS 
Civil Procedure Code (Act V of 1908), s. 145, 
‘O. XXI, r. 43—Court must act in interest of suitors 
in the case and suitors in some other case—Movable 
property attached in execution and made over to cus- 
todtan—Decree fully satisfied and property returned 
by custodian to judgment-debtor but without release 
order from Court — Court cannot order custodian to 
-return property or its value acting for benefit of 
plaintiffs in other suit against same judgment-debtor 
and custodian appointed therein. 
It is inthe interest of the suitors that the Court is 
‘to act, that is to say the suitors in the case and not the 
suitors in some other case. They have their remedy in 
“that case or by a separate suit. Rodger v. Comptoir 
D Escompte de Paris (4), relied on. [p. 142, col. 2.] 
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Where therefore movable property is attached in exe- 
cution ofa Small Cause Courts’ decree and made over 
to a certain person as a custodian and the custodian 
hands over the property to the judgment-debtor on his 
fully satisfying the decree but without a release order 
from the Court, subsequent order passed by the Small 
Cause Court directing the custodian to return the pro- 
perty or its value, not acting for the benefit of any of 
the parties to that suit but acting for the benefit of the 
plaintiffs in another regular suit against the same 
judgment-debtor wherein the same property was ordered 
to be attached before judgment and also for the benefit 
of the person who had been appointed custodian in that 
another suit, cannot be maintained. 51Ind. Cas. 653 
(1), 149 Ind. Cas. 950(2)and 80 Ind. Cas. 49 (3), dis- 
tinguished. 73 Ind. Cas. 602 (5) relied on. 


C. R. App. by the Supratdar for revision 
of the order of the Court of the Second a 
ordinate Judge, First Class, Khandwa, dated, 
Merch 29, 1940. 


Mr. R. S. Dabir, for the Applicant. 
ea Y. V. Jakatdar, for Non-Applicant 
No. 2. 

Mr. D. G. Deshpande, for Non-Applicaat 
No. 3. 


Order.—In Civil Suit No. 810 of 1938, of the 
Court of Small Causes, Khandwa, Seth Har- 
dyal Singh, non-applicant No. 3, obtained a 
decree for Rs, 83/12 including costs against 
Anup Singh, non-applicant No.1. In execu- 
tion of this decree he attached a motor lorry 
belonging to Anup Singh on November 20, 
1939 and it was made over to the decree- 
holder’s brother Hemraj Singh, who is the 
applicant before me, as custodian. On 
November 28, 1939 Anup Singh paid up 
the full decretal amount to the decree-holder, 
and on the same day the applicant, without 
waiting fora release order from the Court 
returned the lorry to Anup Singh. Mean- 
while one Balraj, a garage proprietor, from 
whose garage the lorry was attached during 
his absence, and who. had a claim for Rs. 100 
against Anup Singh for repairs done to the 
lorry, claimed to be entitled to retain the 
lorry in his custody as security for his repair 
bill. He lodged an objection to the attach- 
ment of the lorry under O. XXI, r. 58 of the 
Civil P. C. on November 27, 1939. The 
objection was put down for hearing on 
January 29, 1940, on which date he with- 
drew his objection as the lorry had been 
released. This Balraj is the second non- 
applicant before me. While these proceed- 
ings were going on two other persons, 
Goduram and Ibadat Ali, brought a suit 
on November 27, 1939 against the same 
Anup Singhin the Court of the 2nd Sub- 
ordinate Judge, lst Class, Khandwa. This 
Court was presided over by the same Judge, 
before whom the other suit had been filed, 
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but in this suit he was sitting on the regular 
“side, while in the other he was sitting on the 
Small Cause Court side. This second suit (by 
Goduram and Ibadat Ali) was Suit No. 170-B 
of 1939. On November 28, 1939, 2. e., on 
the same day that Anup Singh paid-off his 
decretal debt to Hardyal Singh and recover- 
ed possession of his lorry, Goduram and 
Ibadat Ali applied to the Court to attach 
before judgment Anup Singh’s lorry, and 
accordingly on the same day the Court 
ordered that a prohibitory order restraining 
the defendant from disposing of the lorry 
should issue, as also a notice to himself as 
the Small Cause Court Judge and to the 
applicant Seth Hemraj Singh not to hand 
over the lorry to Anup Singh without further 
orders from himself as Judge sitting On 
the regular side. This order did not reach 
Hemraj Singh untill after he had returned 
the lorry to Anup Singh. This was brought 
tothe notice of the 2nd Subordinate Judge, 
ist Class next day on which he passed the 
following order: 

“November 29, 1939 Mr. De appears for Balraj who 
wants to file an objection for the attachment of the 
motor lorry. It wes under attachment in Suit No. 810 
of 1938 of Small Cause Court. But it has been 
released. The motor lorry shall be put in possession of 
Balraj as Suprutdar. Balrajshall not take the motor 
bus outside Khandwa District and the Suprutdar says 
that he shall not run the lorry on hire. A warrant for 


the attachment of the motor lorry before judgment to 
issue.” 

"On the same day the learned Judge, 
sitting on the Small Cause Court side in 
the other case No. 810 of 1938, passed the 
following order: 

“Decree-holder makes an application saying that the 
decree has been fully satisfied. The execution case 
has been dismissed as fully satisfied. The Suprutdar 
shall hand over the property to Balraj who agrees to be 
the Suprutdar in another case No. 170-B of 1939 of the 
Court of 2nd Sub-Judge, 1st Class. It shall be treated 
as released in this case.” 


On December 19, 1939 the learned Judge 
in Civil Suit No. 810 of 1988 ordered a 
notice to issue to Hemraj Singh custodian 
“bo show cause as to why he handed over the 
attached property to the J. D. without the 
permission of the Court. Case for January 
29, 1940.” On that date the applicant appear- 
ed by Pleader and explained that he had 
made over the property to Anup Singh 
before he knew that any prohibitory order 
had beenissued in respect of the lorry and 
he disclaimed liability. On the same date 
Balraj withdrew his objection to the attach- 
ment of the lorry in that case. The 
matter of the appellant’s liability was then 
argued on January 31, 1940. The Court 
ordered the applicant to adduce formal proof 
of the receipt which he had filed and which 
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purported to have been passed by Anup: 
Singh in respect of the lorry and fixed March 
29, 1940 as the date for proving this document. 
Balraj was also present in Court on that date 
and explained that although he had been 
appointed Suprutdar of the lorry in the 
other case filed by Goduram and Ibadat Ali, 
he had not been placed in possession of it. 
The Court ordered that that was not a matter 


- with which he was concerned in Suit No. 810: 


of 1938, but it was a matter which arises in 
Civil Suit No. 170-B of 1939. Before the 
next date, March 29, 1940, the learned Judge 
was transferred and another Judge Mr. 
Elahi Buksh took over charge of both Courts. 
When he came to deal with the case on 
March 29, 1940, he reconsidered his prede- 
cessor’s order and directed the applicant 
to return the lorry or its value ot Rs. 500 
by April 12, 1940 since he ought not to 
have returned it to Anup Singh without a 
release order fromthe Court. It is against 
this order that the present application for 
revision has been filed. In the meanwhile 
Jivil Suit No. 170-B of 1939 terminated in 
an ex parte decree against Anup Singh for 
Rs. 261-7-0 including costs, 

From the above statements of the facts 
itis clear that none of the parties to the 
Civil Suit No. 810 of 1938, is aggrieved hy 
the action of the applicant; the decree-holcler 
has received his money, the judgment- 
debtor has got back his lorry, and the 
objector Balraj has withdrawn his objection. 
Therefore the Court in passing the order of 
the March 29,1940 was not acting for the 
benefit of any of the parties to this case; 
it was acting for the benefit of the plaintiffs 
Goduram and Ibadat Aliin Civil Suit No.170-B 
of 1939 and also for the benefit of Balraj who 
hnd been appointed custodian in that case. 
To the revision application the decree-holcler 
Hardyal Singh and the judgment-cebtor 
Anup Singh and the objector Balraj have 
been made parties but not the interested 
decree-holders in Civil Suit No. 170-B of 
1939, so that the only party to this appli- 
cation who is interested in opposing it 
is Balraj. His contention is that, as the 
applicant had bound himself to produce 
the lorry orits value Rs. 500, when 
called upon by the Court to do so, and to 
obey any further order of the Court in 
respect thereof, he had no authority to hand 
it over to Anup Singh without a release 
order from the Court. He was an agent of 
the Court under O. XXI, r. 43 of the Civil 
P. C. and the Court had to take action 
against its own agent when it received a pro- 
hibitory order from the Regular Court under 
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‘QO. XXI, r. 52. The case of Durbari Mal v. 
Kanshi (1) is rélied on. That case lay down 
‘that 


“A Supurtdar of attached property has no warrant 
or justification in making over the property to the 
judgment-debtor upon an attachment of the property 
coming toan end by virtue of O. XXI, r. 57 of the 
Civil P. C. Inasmuch as the property is made over to 
his care by the Court, he is responsible to the Court for 
its production and if he is unable to produce it when 
called upon todo so, he is liable to pay its value.” 


But that does not touch the point which I 
have to decide, that is whether it is the 
Small Cause Court or the regular Court or 
neither which should take action against 
the defaulting custodian. Another case, in 
which the facts were somewhat similar to 
the facts before me and which has been re- 
lied on by the non-applicant-objector, is 
Jageshar Prasad v. Janki (2), but that 
case’ also does not decid@ that it is the 
custody Court which should take action 
against the defaulting custodian. There, as 
here, a motor vehicle was attached in a 
Small Cause Court suit and was handed 
‘over for custody to a custodian and on 
satisfaction of the decree in the Small Cause 
Court suit the custodian returned the vehicle 
to the judgment-debtor without waiting for 
an order from the Court to doso. The only 
difference between the facts of the two 
cases js that in that case notice of the second 
attachment of the vehicle by the regular 
Court, in which another suit was pending, 
was served on the Amin of the Small Cause 
Court who had handed over the vehicle to 
the custodian for custody, whereas in the 
ease before me it was the Small Cause 
‘Court itself which was notified by an order 
under O. XXI, r. 52. In that case the Amin 
did not inform the custodian of the second 
attachment with the result that the vehicle 
was handed back to the judgment-debtor. 
The difference between the two cases is of 
no importance except that as it was the 
Amin and not the Court who was notified 
no question arose of the Small Cause Court 
proceeding against the defaulting custodian. 
‘There the regular Court, which issued the 
secod order of attachment, proceeded against 
the custodian, and therefore the case sup- 
port the applicant rather than the objector. 

The third case relied on by the objector 
is Ramji v. Zrblaji (3). In that case the cus- 
todian was the decree-holder. He was order- 
ed to return certain crops, which had been 


(1) 51 Ind. Cas. 653; 60 P R 1919; 74 PLR 1919; AI 
R1919 Lah. 108. 

(2) A I R 1934 All, 357; 149 Ind. Cas. 950; 1934 A L 
J 1200; 6 R A 1003 (2). 

(3) 20 N L R 93; 80 Ind. Cas. 49; 7 N L J 130; Al 
R 1924 Nag. 258. 
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placed in his custody, to the judgment- deb- 
tor when the latter deposited the full claim . 
into Court. Instead of doing so he only re- 
turned a portion of the crops to the judg- 
ment-debtor, who consequently applied to 
the Court for an order to the custodian 
decree-holder to pay him the value of the 
crops withheld. The question was whether 
the executing Court could make such an 
order or whether it was necessary for the 
judgment-debtor to bring a separate suit 
against the defaulting custodian: it was 
held that the executing Court could recover 
the amount from the custodian. That case 
is easily distinguishable from the case before 
me because there it was a party to the exe-- 
cytion proceedings, in which the property 
was entrusted tothe custodian, that applied 
for an order against him, whereas in the 
case before me the parties to the execution 
proceedings are satisfied, and the objector, 
having withdrawn his objection, is no longer 
an interested party. The persons interested 
in the order against the applicant are the 
decree-holders in a Civil Suit No. 170-B of 
1939 and the objector in his capacity as cus- 
todian in that case and notin his capacity 
as objector in Civil Suit No. 810 of 1938. 
The decision in Ramji v. Ziblaji (3), is found- 
ed on certain remarks of the Privy Council 
in Rodger v. Comptoir D’ Escompte de Paris 
(4), from which the following passages hare 


been quoted at p. 99*. The first passage is: 

“One of the first and highest duties of all Courts is 
to take care that the act of the Court does no injury to 
any of the suitors and when the expression ‘the act of 
the Court’ is used, it does not mean merely the act of 
the primary Court, or of any intermediate Court of 
Appeal, but the act of the Court as a whole, from 
the lowest Courts which entertains jurisdiction over 
the matter up tothe highest Court which finally dis- 
poses of the case.” 

The second passage is: 

“It is the duty of the Court, under s. 144 of the 
Civil P. O., ‘to place the parties in the position which 
they would have occupied, but for such decree or such 
part thereof as has been varied or reversed.’ Nor 
indeed does this duty or jurisdiction arise merely 
under the said section, it is inherent in the general 
jurisdiction of the Court to act rightly and fairly ac- 


cording to the circumstances towards all parties involv- 
ed 1? 


These passages from their Lordships’ 
judgment show that itis in the interest of 
the suitors that the Court is to act, that is 
to say the suitorsin the case and not the 
suitors in some other case, as in the present 
instance. They have their remedy in that 
case or by a separate suit, and it is not for 
me in this revision application to indicate 
which it is. 

(4) (1871) 3 P C 465 (475); 40 L JPO 1;24 LTI; 
19 W_ R449; 7 Moor P C (N8) 314; 17 E R 120. 

“Page of 20 N, L. R.—[Ed), = 
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A case which appears to me to be very 
similar in its facts to the case before me is 
Chuttan v. Jwala Prasad (5). There Jwala 
Prasad in a suit against one Sewa Singh 
caused the attachment of certain crops. 


Shiekh Chhuttan brought a suit against, 


Jwala Prasad and others for a declaration 
thatthe crops were not liable to sale under 
Jwala Prasad’s decree but were the pro- 
perty of himself and his tenants. While 
Sheikh Chhuttan’s suit was being tried, 
the execution of Jwala Prasad’s decree was 
kept pending, and in Sheikh Chhuttan’s 
suit the crops were entrusted to a custodian. 
When Sheikh Chhuttan was successfulin the 
trial Court, the custodian handed over the 
crops without any release order from the 
‘Court to Sheikh Chhuttan and his tenants, 
but subsequently Sheikh Chhuttan lost his 
case in the Appellate Court. Jwala Prasad 
therefore applied that the crops be brought 
to sale in execution of his decree and a 
notice was issuéd to the custodian to produce 
the property. He objected that he was not 
the custodian in Jwalal Prasad’s suit but 
in Sheikh Chhuttan’s suit. It was held that 


“His (custodian’s) position being substantially that of 
a Receiver under Chap. XL of the Code of the Court 
might in that suit have called on him to produce the 
cropsor their value. It could not do so in a suit to 
which he was an entire stranger...... Whatever remedy 
the respondent (Jwalal Prasad) had against the appel- 
lants (Sheikh Ohhuttan etc.) was either by application 
in Sheikh Chhuttan’s suit, to which the respondent 
was a party or by a separate suit.” 


It is clear thatthe case is slightly differ- 
ent from the case before me but mutatis 
mutandis the reasoning can be applied 
with full force to the case before me. I agree 
with the observations there expressed and 
therefore this application must be allowed. 
The lower Court’s order to the custodian is 
‘set aside and the paper in Civil Suit No. 810 
of 1938 will be filed. Counsel’s fee Rs. 20. 


S. Application allowed. 
(5) A I R 1924 All. 64; 73 Ind. Cas. 602. 





SIND CHIEF COURT 
Civil Reference No. 69 of 1938 
May 9, 1940 
Davis, C. J. AND Loso, J. 
COMMISSIONER or INCOME-TAX, 
- BOMBAY PRESIDENCY, SIND AND 
BALUCHISTAN—ApPLICANT 
versus 
‘SIND HINDU PROVIDENT FUNDS 
SOCIETY, HYDERABAD (SIND)— 
ASSESSEE—OPPONENTS 
income-tax—Determination of rate af assessment 
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to tax or exemption therefrom—Law in force in 
year of assessment must be applied even if income 
assessed 1s of year preceding assessment. 

In determining the rate of assessment to income- 
tax orexemption therefrom, the law and the statutory 
rules in force for the year of assessment must be 
applied even though the quantum of income for assess- 
ment is the income of the year preceding the year of 
assessment. 138 Ind. Cas. 187 (1), relied on. 


C. Ref. made by the Commissioner of the 
Income-tax, dated September 13, 1935 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Applicant. 

Mr. Mukumatrai M. Eidnani, for the 
Opponents. 


Davis, C.J.—This is a reference by 
the learned Commissioner of Income-tax, 
Bombay Presidency and Sind under s. 66 (2, 
Income Tax Act, made at the instance of 
the Sind Hindu Rrovident Funds Society, 
Hyderabad Sind, now in liquidation, and 
the question of law referred to us is as fol- 
lows : 

“Whether the Assistant Commissioner correctly held 
that the Govt. Notification No. 11 of April 4, 1936, 
was applicable to the assessment of the assessees levied 


on October 28, 1937 even though the income assessed 
was for the year ended March 31 1936.” 


The facts of the case appear to be that 
the assessees submitted the return of income 
declaring their total income for the year 
ended March 381, 1936 which was of the 
previous year as defined ins. 2 (11) of the 
Act, as Rs. 71,710. This income included 
Rs. 67,040 onaccount of interest and Govt. 
securities purchased through the Post 
Office and held in the custody of the 
Accountant-General, Posts and Telegraphs, 
and the assessee contended that all this in- 
come was exempt from tax under para. 18 
(1) Income-tax Manual, Edn. 6, p. 161, which 
exempted, without limit, income of this 
nature, by a Govt. Notification No. 878-F of 
March 21,1922. This exemption was made 
under the powers conferred under s. 60 (1) 
of the Act as it then stood. 

It appears however that this notification 
was amended in 19385 under Notification 
No. 41 of November 2, 1935, which limited 
the exemption of income of this nature to 
Rs. 22,500. But while itis now clear to us 
thatthere was a notification to this effect 
in November 1935, it appears that in the 
order of the Income-tax Officer reference is 
made to the notification only of 1936, and in 
the order of the Assistant Commissioner on 
appeal from the assessment of the Income- 
tax Officer, reference again is made to this 
notification of 1936, which is dated April 4, 
of that year; and the learned Advocate for 
the assessees now argues before us that his 
clients were misled by this reference to a 
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notification of 1936 for if they had known 
of this notification of 1935, they would not 
have asked for a reference to this Court, 
because their case was based upon the fact 
that though the assessment was for the year 
1936-37, the income assessed was the income 
for the year 1935-36, and in the assessment 
of that income the law and statutory rules 
governing the exemption would be the law 
and statutory rules applicable not for the 
year 1936-37, but for -the year of income 
1935-36, so that they would get the benefit 
of this exemption without limit which 
was restricted only by the notification of 
1936. 

But we do not think that if there had 
been no notification of 1935, but only the 
notification of 1936, that would have helped 
the assessees at all, because while it is true 
that the quantum of income for the assess- 
ment of the year 1936-37 was the income of 
the year 1935-36, the assessment was not 
for the year 1935.36, but for the year 1936-37 
and it appears to us that the law and 
statutory rules applicable for determining 
the assessment must be the statutory laws 
and rules in force forthe year of the assess- 
ment, 3. e.,1n 1936-37, when the assessees 
would clearly be entitled only to the limited 
exemption of Rs. 22,500. For instance, we 
put it to the learned Advocate that if his 
argument was to be accepted, an assessment 
in 1936-37 based upon the income of 1935-36 
would be determined not upon rates in force 
in 1936-37 but the rates in force in 1935-36, 
and he admitted that thiscould no be the 
case. But he distinguished between rates at 
which income-tax was assessed and exemp- 
tions from liability to assessment. But 
we do not think any such distinction can 
be drawn, and though the learned Advo- 
cate now admits that in view of the fact 
that there was a notification in force in 
1935 exempting income of the kind now in 
question before us only to the extent of 
Rs. 22,500, and therefore on the argument 
which he placed before us and on which he 
` relied, the assessees, his clients, would be 
liable to be assessed in accordance with 
the notification of 1935 limiting the ex- 
emption. Nevertheless he says that we should 
show to him acertain consideration in the 
matter of costs because had he known of 
this notification of 1935 he would not have 
been encouraged to ask for this reference. 
That may be so, but in our view even if 
there had been no notification of 1935, the 
question raised in the reference would have 
been decided against him. 

The learned Advocate said that he could 
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find no case to support his argument. There 
is, however, a case against him referred toin 
Jattushah Nathu Shah v. Commissioner of 
Income-tax, Lahore (1). We think there- 
fore, itis clear that the question referred 
to us must be answered in the affirmative. 
We do not think however, that the asses- 
sees are entitled to any special consideration 
in the matter of costs in this reference, and 
we think that the ordinary rule that costs. 
follow theevent should apply in this case, 
and that the costs of the reference be borne 
by the assessees. We think the Commis- 
sioner of Income-tax is entitled to his costs. 
including the fee of Rs. 100. Order accord- 
ingly. 
a S: Order accordingly. 


(1) A IR 1932 Lah. 575; 138 Ind. Cas. 187;14 L 
134; 33 P L R 947; Ind. Rul. (1932) Lah. 424. 
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RANGOON HIGH COURT 
First Appeals Nos. 101 and 102 of 1940 
- November 28, 1940 
Mya Bu AND Moszty, JJ. 

U MAUNG GYI—APPELLANT 
versus 


MAUNG SHWE THEE—Responpent 

Burmese Buddhist Law—Adoption—K eittima— Act 
of shinbyutng, whether shows relationship of parent 
andchild—Adoption by repute — Evidence of repute 
must satisfy requirements of s. 32 (5), (6) and s. 50, 
Evidence Act (I of 1872)—Alleged adoptee allowed to 
enjoy alleged adoptive parents’ land and maintain. 
them — Whether proves adoption — Performance of 
funeral rites by him of alleged adoptive parents whe- 
ther shows that he is nearest heir. 

The act of shinbyuing does not necessarily show that 
this work of merit is performed specifically because of 
the relationship of parent and child in the absence of 
evidence as to any declaration made by the parents 
either in the invitation tofriends or atthe ceremony that 
person shinbyued was their son or their keittima 
son. 

Evidence to the effect that the person adopted was 
known in the village as the son of the adoptive parents 
is inadmissible as being hearsay, to establish an adop- 
tion by repute. 

The evidence of repute which is allowed by the Evi. 
Act must satisfy the requirements of s. 32 (5) and (6) 
and s, 50 of the Act. Such evidence must be expressed 
by the conduct of the person expressing the opinion as 
to the relationship, who has special knowledge of the 
existence of the relationship. 

The fact that the alleged adoptee was allowed to work 
the land of his alleged adoptive parents and enjoyed the 
profits out of which he maintained the old couple is quite 
Insufficient to show that there was relationship of 
parent and child between his alleged adoptive parents 
and him. Nor does the performance of the funeral rites 
of the alleged adoptive parents by the alleged adopted 
son necessarily show that he is the nearest heir, 


F. As. from an order of the District Court, 
Yamethin, dated July 8, 1940. 
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Mr. U Aye Maung (2), for the Appellant. 

Mr. U Ba Sein for Mr. U E Maung (1), 
for the Respondent, 

Judgment.—These two appeals -arise out 
of contested applications for letters of ad- 
ministration by the parties. The estate to 
which they claim letters of administration 
is that of U Hme who died in October 1939. 
His wife Daw Phaw predeceased him by 
about a year. The respondent's claim is 
based on the allegation that he was the 
keittima adopted son of U Hme and Daw 
Phaw, while the appellant claims to be the 
sole heir of U Hme as being his only sur- 
viving brother and nearest relation. The 
appellant’s relationship to U Hme is undis- 
puted, but the alleged adoption of the res- 
pondent is denied by the appellant. Maung 
Shwe Thee was the half brother of Daw 
Phaw who was the daughter of one Daw 
Pha by her first husband U Cho. After the 
death of U Cho, Daw Pha married U Htu 
and had two children of whom one was 
Maung Shwe Thee. One of the other children 
of U Cho and Daw Pha is U Po Maung, the 
first witness for the respondent. 

Tha evidence tendered on behalf of Maung 
Shwe Thee to prove the original act of adop- 
tion comes forth from two witnesses. U Po 
Maung and U San Dun. U Po Maung is 
aged 66, while U San Dun, aged 67, was the 
headman of Su-dat village until about five 
years ago. Before him the headman of Su-dat 
village was U San Dun’s father, and, accord- 
ing to Maung Shwe Thee’s case, as Supported 
by these two witnesses, when Maung Shwe 
Three, now 50 years old, was about 1] years 
of age, U Hme and Daw Phaw who were 
childless asked U Htu and Daw Pha to let 
them have Maung Shwe Thee in keittima 
adoption. The request was made when the 
alleged adoptors were desiring to shinbyu 
Maung Shwe Thee. According to these two 
Witnesses, U Hme and Daw Phaw in their 
presence and in the presence of some other 
witnesses asked U -Htu and Daw Pha to 
give Maung Shwe Thee to them, when U 
. Htu and Daw Pha told them that if it was 
merely for the purpose of shinbyuing Maung 
Shwe Thee they were not willing to let 
them have Maung Shwe Thee, but that if 
they were going to adopt him as a son with 
the right of inheritance they could take 
Maung Shwe Thee. Thereupon, U Hme and 
Daw Phaw declared that they were taking 
Maung Shwe Three asa son with the right 
to inherit. This resulted in Maung Shwe 
Thee going to U Hme and Daw Phaw’s 
house and living there. Thereafter, till about 
a year later, Maung Shwe Thee was shin- 
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byued and went to a monastery where he 
lived as a koyin for about two years. After 
leaving the monkhood Maung Shwe Thee 
came back and resided in the house of U 
Hme and Daw Phaw for about: fife ‘years 
till he was given in marriage. - According to 
the evidence of these two witnesses, as well 
as other evidence called in that behalf, the 
marriage took place at the house of U Hme 
and Daw Phaw, after which Maung Shwe 
Thee and his wife continued to live in the 
house of U Hme and Daw Phaw. It is, 
however, admitted that some time after their 
marriage Maung Shwe Thee and his wife 
left the house of U Hme and Daw Phaw 
and went and lived in a house built on the 
land of U Htu and Daw Pha. After the 
death of U Htu and Daw Pha leaving some 
property, such property fell into the hands 
of Maung Shwe. Thee who explains that he 
took over such property not on account of 
his right of inheriting the estate of U Htu 
and Daw Pha but on account of certain 
loans which he had advanced to the heirs of 
U Htu and Daw Pha upon such property. 

U Po Maung is very closely. related to 
Maung Shwe Thee, while U San Duin, who 
was the son of the headman at the time of 
the alleged adoption, is the only indepen- 
dent witness. Their evidence must be tested 
in the light of the surrounding circum- 
stances and in the light of the subsequent 
conduct between the alleged adoptors and 
the adoptee. When so tested the evidence 
of thase two witnesses loses much of its 
Claim to credence. The act of shinbuyuing 
Maung Shwe Thee by U Hme and Daw 
Phaw does not necessarily show that this 
work of merit was performed specifically 
because of the relationship of parent and 
child. The evidence is silent as to any 
declaration made either in the invitation to 
friends or at the ceremony that Maung 
Shwe Thee was their son or their kewttima 
son. Maung Shwe Thee lived in the monas- 
tery as a koyin for about two years, and 
although it appears to be quite true that he 
came back to live in the honuse of U Hma 
and Daw Phaw for about five years before 
his marriage, there is no proof of any treat- 
ment meted out to him by U Hme and 
Daw Phaw or his conduct towards them to 
show that he was livingin the house of U 
Hme and Daw Phaw not merely as a 
favoured relative, 

Coming now to the marriage, the evidence 
is again silent that any particular declara- 
tion as to Maung Shwe Thee’s status as the 
son of U Hme and Daw Phaw was made at 
the marriage. Then we have U Po Maung 
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himself admitting that after Maung Shwe 
Thee and his wife had lived for about a year 
in the house of U Hme and Daw Phaw the 
old couple said that they had men tu help 
them and so Maung Shwe Thee and his wife 
went and built a house in the compound of 
U Htuand Daw Pha. This isa very signi- 
ficant statement which savours of the sug- 
gestion that Maung Shwe Thee lived in the 
house of U Hme and Daw Phaw not upon 
the footing of ason but merely to suit the 
convenience of U Hme and Daw Phaw. From 
U Po Maung’s evidence it can also be seen 
that Maung Shwe Thee was not the only 
person who had lived in the house of U 
Hme and Daw Phaw but U Po Maung him- 
self had stayed in U Hme and Daw Phaw’s 
house for about four years. Much inadmis- 
sible evidence has been retorded by the trial 
Court as evidence of repute. Such evidence 
is to the effect that Maung Shwe Thee was 
known in the village as the son of U Hme 
and Daw Phaw. Evidence of this kind is 
clearly inadmissible as being hearsay. The 
evidence of repute which is allowed by the 
Evi. Act must satisfy the requirements of 
s. 32 (5) and (6) and s. 50 of the Act. Such 
evidence must be expressed by the conduct 
of the person expressing the opinion as to 
the relationship, who has special knowledge 
of the existence of the relationship. While 
there is absence of evidence as to general 
treatment by the adoptive parents to the 
adoptee and the adoptee’s conduct towards 
the adoptive parents, there is a significant 
admission by Maung Shwe Thee to the effect 
that when he gave evidence in a case he 
stated that his father was U Htu. 

A circumstance which has been proved 
to give support to the theory of the adop- 
tion is that about two years before U Hme's 
death some land was made over to Maung 
Shwe Thee by U Hme and Daw Phaw upon 
the understanding that Maung Shwe Thee 
was to have this land and maintain the old 
couple out of the profits that he made out 
of the land. This transaction was put for- 
ward as a gift by the old couple to Maung 
Shwe Thee; but it was not by means of a 
registered instrument or by mutation of 
names in the revenue registers. The fact 
that Maung Shwe Thee was allowed to 
work the land’ and enjoyed the profits out 
of which he maintained the old couple is 
quite insufficient to show. that there was 
relationship of parent and child between his 
alleged adoptive parents and him. U Hme 
and Daw Phaw must have been an aged 
couple at the time and it is quite possible 
that they would not themselves work the 
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land and wished to have a relative come 
forward to work the land and maintain 
them out of the profits. The probability. is 
very much in favour of the case put forward 
by the headman Maung Min Daing, son of U 
San Dun, to the effect that Maung Shwe Thee 
worked this land on half shares of the pro- 
duce. There is a little evidence of the ad- 
mission on behalf of U Hme and Daw Phaw 
that Mung Shwe Thee was their kerttima 
adopted son, but such admissions as are 
alleged in the evidence were said to be made 
casually and without occasion, and so lack 
creclibility. As is often the case, there is also 
brought on the record evidence tending to 
show that Maung Shwe Thee helped in the 
eonduct of the funeral rites of U Hme. Such 
funeral rites are generally performed by any 
near relative and they do not necessarily 
show that the person performing the rites is 
the nearest heir. The evidence on the whole 
is really too scanty and devoid of circum- 
stance to prove the keittima adoption. Maung 
Shwe Thee’s claim for letters of adminis- -. 
tration to the estate of U Hme fails. The 
order of the trial Court granting letters of 
administration to Maung Shwe Thee is ac- 
cordingly set aside and instead it is directed 
that letters of administration to the estate of 
U Hme be granted to U Maung Gyi the 
admitted nearest relation on the usual terms. 
The respondent Maung Shwe Thee will pay . 
the appellant’s costs in both Courts ; Advo- 
cates fee here four gold mohurs for both 


cases. 
S. Order uccordingly. 
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recovery of possession—-R. 2, if applies—T wo causes 
of action, whether can be joined. 

Negotiations were going on between the parties for 
the sale of certain property Some of the terms of the 
sale of the property were settled between the parties and 
the vendor subsequently sent the vendee to his solicitor 
for the settlement, receiving the earnest money and 
drawing up a draft agreement and an engrossment on 
that draft. The further terms were settled, the earnest 
money was received by the solicitors and a rough draft 
of agreement was prepared. due course the agree- 
ment was engrossed, but before it could be signed by 
the vendee, the vendor declined to proceed in the 
matter ; 

Held, that the agreement arrived at between the 
parties atthe first interview was not a concluded agree- 
ment between them which could be enforced but it 
only contemplated execution of the engrossed draft in 
Solicitor’s office. so 

[English and Indian case-law followed ] 

Absence of leave under O. II, r. 4, Civil P. C.,eis 
not a ground on which the decree can be reversed or 
varied. [p. 149, col, 2.] 

A joint stock company had its registered office in 
Bombay and it owned a factory at Dhalia. The com: 
pany went in liquidation and its liquidator who resided 
in Bombay wanted to sell the factory. Negotiations 
were opened between the parties in Bombay. The 
vendee was a resident of Dhulia. He engaged an agent 
to complete the transaction. But the liquidator put an 
end tothe negotiations before ths completion of the 
transaction. The factory was subsequently sold to 
other persons. The vendee sued the company and the 
subsequent purchasers, for specific performance of the 
agreement and for possession of the factory : 

Held, that the Dhulia Court alone had jurisdiction to 
try the suit against the company 2s well as the sub- 
sequent purchasers under s. 16 (d) of the Civil P.C., 
and that the proviso to s. 16 did not apply as the suit 
in the form in which it was brought was not a suit in 
personam. Hunsraj v. Runchordas (1) and 118 Ind. 
Cas. 75 (2), distinguished. 32Ind. Cas. 985 (d), relied 
on. 

The cause of action for specific performance is dis- 
tinct from that for possession ; a subsequent suit for 
possession is not barred by O. II, x. 2 or res 
iudicata., [p. 149, col. 1.] 

The canse of action is not the same in respect of 
specific performance of the contract and possession of the 
property with respect to which a contract for sale is 
entered into. The cause of action for specifie perform- 
ance is on the contract; the cause of action for possession 
is on the conveyance resulting froin the contract. How- 
ever, it does not follow that the combination of the two 
suits in one is repugnant to any provision of the law and 
the two causes of action may be joined in the same suit 
for the sake of convenience or to avoid multiplicity of 
suits and the option to join the prayer for possession 
is not dependent on the leave of the Court. Nathu v. 
Badhu (3), 86 Ind. Cas. 137 (5) and <2 Ind. Cas, 912 
(G6), relied on. [p. 148, col. 2.] 


F. A. from the decision of the First Class 
Sub-Judge, Dhulia, in S. ©. S. No. 27 of 
1936. 


Sir Jamshedji Kanga, Messrs. R. J. 
Colah, J. M. Pochkhanawala and D. A. 
Patel, for the Appellants. 


Messrs. V. P. Amin, W. B. Pradhan, M. 
W. Pradhan and S. A. Merchant, for the 
Respondent. . 
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Broomfield, J.—This is an appeal by 
the defendants from a decree ofthe First 
Class Subordinate Judge at Dhulia allowing 
the plaintiff-respondent’s suit for specific 
performance of a contract for sale of a cot- 
ton factory at Dhulia. The factory was one of 
several belonging to defendant No. l, a limit- 
ed company with its registered office in 
Bombay which was in liquidation. The 
plaintiff's case is that the agreement was 
finally concluded in Bompany on July 7, 
1936, when as the result of a conversation, 
between one Nandurdikar, a broker acting 
for the plaintiff, and Sir Shapurji Billimoria, 
one of the liquidators, and of a further 
conversation between Nandurdikar and the 
company’s solicitor Manekshaw the terms 
of the bargain were all settled and a draft 
agreement contaithing these terms was drawn 
up which was engrossed on the following 
morning. Neither the draft agreement nor 
the engrossment was signed by either party 
and after several more meetings between 
Nandurdikar and Manekshaw, the latter, 
acting under instructions from Sir Shapurji, 
declined to proceed further and said that 
the negotiations were at anend. This happen- 
ed on July 10, according to the defendants 
and on July ll, according to the plaintiff. 
On July 13, an agreement was entered 


Into to sell the factory and another factory 


to defendants Nos. 2 and 5 and a conveyance 
in their favour was executed on July 29. 
The plaintiff claimed to be entitled to 
specific performance of the agreement con- 
tained in the draft agreement and the en- 
grossment thereof. Among order reliefs he 
asked for possession of the factory. The sub- 
sequent purchasers were made parties under 
s, 27 (b), Specific Relief Act. The defendants 
challenged the jurisdiction of the Dhulia 
Court to try the suit as against the company 
and also alleged misjoinder of causes ot. 
action. On the merits their case was that 
there was no concluded agreement and that 
the matter never went beyond the stage of 
negotiation. In the alternative they said 
that if there had been a concluded agree- 

nent, it had been re-opened by the plaintiff. 
The trial Court made the following decretal 
order : 

“(1) It is declared that the plaintiff is entitled to 
Por performance of the contract mentioned in the 

alni. 

(2) The plaintiff do deposit in Court Rs. 56,000 with- 
in a fortnight and recover possession of the suit 
factory. 

(3) Defendants Nos. 1 to 5 do execute a conveyance 
in favour of the plaintiff in respect of the suit factory as 
claimed within a month from to-day. 

(4) The plaintiff do recover interest at six per cent, 
per annum on Fs. 7,000 from defendant No. 1 from the 


149 
date of the suit to the date of depositing Rs. 56,000 into 
Court provided. he pays the requisite court-fee in exe- 
cution proceedings. 

(5) The plaintiff is entitled to get mesne profits from 
the date of depositing Rs. 56,000 in Court to the date of 
obtaining possession of the suit property. An inquiry 
to be made about it on the application of the plain- 


tiff. 

(6) Defendant No. 1 do pay half costs of the plaintiff. 
Defendants Nos. 2 to 5 do pay the remaining half 
costs of the plaintiff. Defendants shall bear their own 


costs. 

(7) The plaintiff is entitled to be paid the costs award- 
ed from defendants Nos. 2 to 5 out of the money which 
he will deposit in Court. The balance of the money to 
be paid to defendants Nos. 2 to 9.” 

J will deal first of all with the question 
of jurisdiction. The trial Judge held that 
the case fell under s. 16, cls. (a) and (d), 
Civil P. C. That section provides that sub- 
ject to the pecuniary or other limitations 
prescribed by any law, suits (a) for the re- 

-covery of immovable property with or 
without rent or profits and (d) for the deter- 
mination of any other right to or interest in 
immovable property shall be instituted in 
the Court within the local limits of whose 
jurisdiction the property is situate. ‘There 
is a proviso that a suit to obtain relief res- 
pecting, or compensation for wrong to, 
-immovable property held by or on behalf of 
the defendant may, where the relief sought 
can be entirely obtained through his per- 
sonal obedience, be instituted either in the 
Court within the local limits of whose juris- 
diction the property is situate, or in the 
Court within the local limits of whose juris- 
diction the defendant resides or carries on 
business. Learned Counsel for the appellants 
has argued that as against defendant No. 1 
this is a suit for specific performance and 
nothing more. That is to say, itis a suit in 
personam and does not come under either 
cl. (a) or cl. (d) of s. 16. In that connection 
he cited Hunsraj v. Runchordas (1) and 
Velliappa Chettiar v. Govinda Dass (2), 
in which the nature of a suit for specific 
performance is explained. But those were 
not cases in which possession was or could 
have been asked for. In our case the ques- 
tion of jurisdiction has to be determined on 
the footing that specific performance and 
possession of the property are both asked 
for. 

Tt is conceded that the plaintiff is entitled 
to pray for possession and that the suit, so 
far as it isa suit for possession, was only 
triable in the Dhulia Court. But it is urged 
that there should have been two suits, one 
against defendant No. 1 in Bombay, where 
the contract was entered into and was to be 


(1)7 Bom. LR 319. 
(2) 52 M 809 118 Ind. Cas. 73; AI R 1929 Mad. 721; 
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performed, and another against defendants. 
Nos. 2to5 in Dhulia where the property is 
situated. Thereis no doubt I think that 
separate suits would have been permissible. 
The learned trial Judge’s view that the 
plaintiff’s cause of action for this suit was 
one and the same and that he could not split 
it up by bringing one suit against defendant 
No. 1 at Bombay and another against the other 
defendants at Dhulia, in view of the prol- 
sions of O. II, r. 2 of the Code, seems to be 
clearly untenable. The cause of action is 
not the same in respect of specific perform- 
ance of the contract and possession of the 
property. The trial Court’s view is clearly 
contrary to Nathu v. Budhu (3), and numer- 
ofis cases in which that decision has been 
followed. The cause of action for specific 
performance is on the contract: the cause of 
action for possession is on the conveyance re- 
sulting from the contract. 

However, it does not follow that the com- 
bination of the two suits in one is repugnant 
toany provision of the law. Order I, r. 3 
as well ass. 27, Specific Relief Act, would 
permit the joinder of all these defendants 
provided that the Court has jurisdiction to 
try the suit as against them all. The Dhulia 
Court and that Court alone, would have 
jurisdiction to try the suit against defen- 
dants Nos. 2 to 5. The only question is whe- 
ther it had jurisdiction ‘against defendant 
No. 1. It has been argued on behalf of the 
plaintiff that the suit against defendant 
No. 1 can be brought under s. 16 (a) 
because, although the company has parted 
With possession, the effect of a decree in 
plaintiff’s favour would be that the convey- 
ance to defendants Nos. 2 to 4 would be an- 
nulled and the company would be in the 
same position as though possession had not 
been parted with. In other words it is 
said a suit to recover possession can be 
brought against defendant No. 1 even 
though possession has been parted with. But 
it must be admitted that this argument is 
not very convincing. On the other hand the 
language of s. 16 (d) seems to be wide 
enough to cover the case. Sir Jamshedji 
Kanga says that this clause means the deter- 
mination of an existing right and nota right 
claimed. But Sttabai v. Laxmibai (4), is an 
authority which I think is inconsistent with 
that view. That was a suit for maintenance 
together with a prayer for a charge on lands 
situated in the Poona District. The defen- 
dants were not resident in Poona. Neverthe- 


(3 18 B 537. 
(4) 40 B 38% 32 Ind. Cas. 985; A I R 1916 Bom. 272: 
18 Bom, L R 67, e 
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less it was held that the Court had jurisdic- 
tion under s. 16 (d). The argument put for- 
ward in that case to show that the Court 
had no jurisdiction was that a claim for 
maintenance is not a charge upon land 
unless expressly madeso by a deed or decree. 
Therefore at the time of the suit there was 
no charge on immovable property, and 
for the purposes of s. 16 it is immaterial if 
the order of the Court would create a 
charge. However, the Court rejected that 
argument. Sir Basil Scott, C. J. said in his 
judgment (p. 340*) : 

“On the plaint as framed, the question which has to 
be decided before the Court will be enabled to pass a 
decree is whether or not the plaintiff is entitled to aright 
to, or interest in immovable property in the Bhimthadi 
Taluka by way of charge as security for the mainten- 
ance which may be decreed. That being the questien 
to be determined, it is a question directly within the 
terms of s. 16 (d), Civil P. C.” 

The learned Counsel for the appellant 
seemed to rely mainly on the alleged mis- 
joinder of causes of action. It is provided in 
O. II, r. 4, that no cause of action shall, un- 
less with the leave of the Court, be joined 
with a suit for the recovery of immovable 
property, except (a) clams for mesne profits 
or arrears of rent in respect of the property 
claimed or any part thereof; (b) claims for 
damages for breach of any contract under 
which the property or any part thereof is 
held ; and (c) claims in which the relief 
sought is based on the same cause of action. 
According to the trial Judge the case comes 
under (c). But this view seems to be clearly 
wrong. Ifthe cause of action for specific 
performance and possession were the same, 
the reliefs could not be split up. Order IJ, 
r. 2 would forbid it. But itis settled law 
that the cause of action for specific perform- 
ance is distinct from that for possession and 
therefore, a subsequent suit for possession is 
not barred by res judicata or O. II, r. 2 
Nathu v. Budhu (8), Krishnaji v. Sangappa 
(5) and Krishnammal v. Soundararaja 
Ayyar (6). The latter case was doubted in 
Sundara Ramanujam v. Sivalingam (7), but 
our own High Court has followed it. 

These same cases, however, show that 
though a separate suit-for possession is not 
barred, the two causes of action may be 
joined in the same suit for the sake of con- 
venience or to avoid multiplicity of suits. 
Learned Counsel for the appellants says that 
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the leave of the Court is necessary under 
O. II, 1. 4. But, in none of the above cases 
was there any reference to this rule and 
there is nothing to show that the option to 
join the prayer for possession was held to 
be dependent on the leave of the Court. In 
that connection we were referred to some 
observations of Barlee, J.,in Bhagwandas v. 
Naran (8). He thought that the joinder of 
the two causes of action was dependent upon 
the leave of the Court under O. II, r. 4, but 
that, as the objection to misjoinder had been 
waived in that case, the point was imma- 
terial. However, Patkar, J., who delivered 
the leading judgment in the case said no- 
thing to suggest that he thought that the 
leave of the Court was required 
As far as defendant No. 1 is concerned the 
suit seems to fall under el. (d) of s. 16, as I 
have said, rather*than cl. (a), and that being 
so, there is no difficulty. The rule in ques- 
tion does not apply to a suit under s. 16 (d) 
But as against the other defendants the suit 
comes under s. 16 (a) and undoubtedly the 
rule does cause a difficulty. The words “for 
the recovery of immovable property’ pre- 
sumably mean the same in both cases. It 
is a possible view perhaps that the rule does 
not apply where the recovery of immovable 
property is sought as a relief consequential 
on the relief of specific performance of a 
contract. Certainly in practice the leave of 
the Court has not been asked for in such 
eases, though it is a little difficult to see on 
what principle one can say it is not required. 
Assuming, however, that the leave of the 
Court was necessary strictly speaking—and 
that seems to be the better view—the case 
is covered by s. 99, of the Code and the 
-absence of leave, which could be granted 
even in appeal, is not a ground on which the 
decree could be reversed or varied. I now 
come to the merits of the case, and for that 
purpose it is necessary to state some further 
facts. Nandurdikar saw Sir Shapurji first 
towards the end of May 1936, and offered 
Rs. 62,000 for the factory, which offer was 
refused. On July 3, the liquidators wrote 
and asked him to come to Bombay to discuss 
the matter and settlethe terms. From letters 
exchanged between Nandurdikar and the 
plaintiff it appears that plaintif was very 
anxious to purchase the factory and that 
Nandurdikar had authority to raise his offer 
to Rs. 65,000 if necessary. ‘There seems, how- 
ever, to have been some doubt as to whether 
the liquidators really meant business. Nan- 
durdikar went to see Sir Shapurji on July 6, 


(8) 34 Bom. L R 1322; 140 Ind. Cas, 730; AIR 1932 
Bom, 595; Ind. Rul. (1933) Bom. 26. 
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and made the same offer as before, 
Rs. 62,000, with the same result, But this 
was.obviously only a try on, as appears from 
a letter which Nandurdikar wrote to the 
plaintiff after the interview. He was hope- 
ful of success but did not think that Sir 
Shapurji would accept less than Rs. 65,000. 

Next day, which is the important day, 
Nandurdikar went to see Sir Shapurji again 
and made an offerof Rs. 63,000 which was 
accepted. The other terms agreed upon were 
that the sale was to be completed within 
one month, that the costs of the conveyance, 
etc., were to be borne half and half and that 
brokerage at two and a half per cent. was 
to be paid to Nandurdikar by both vendor 
and purchaser. The amount of the earnest 
money was also discussed, and this is the 
only point as to which there is any dis- 
agreement between Nandturdikar and Sir 
Shapurji. Tha former says that Rs. 7,000 was 
the amount fixed, the latter Says it was 
Rs. 10,000. Nothing turns on this, however, 
as Rs. 7,000 was the figure ultimately agreed 
on. Nandurdikar went away to fetch ‘the 
earnest money and on his return Sir Shapurji 
sent him with Antia, one of the company’s 
clerks, to the office of Messrs. Wadia, Ghandy 
& Co., the company’s solicitors, to get the 
draft agreement prepared. Manekshaw after 
ascertaining what had been settled between 
Nandurdikar and Sir Shapurji drew up the 
draft agreement and read it over to Nan- 
durdikar. A discussion then took place. 
There is a conflict of testimony as to the 
character of this discussion. Nandurdikar 
says that he queried the clause in the draft 
agreement about apportioning the fire policy 
between the vendor and purchaser and also 
wanted provision made about a watchman- 
on the premises until delivery of possession; 
but as Manekshaw was not agreeable he did 
not press his points and agreed to all the 
terms. According to Manekshaw, Nandurdi- 
kar not only objected to the fire policy 
clause but also argued about the costs and 
wanted the time of completion extended 
from one month to three months. However, 
whatever Nandurdikar may have said, 
Manekshaw cannot have taken his objections 
very seriously, for he gave orders the same 
evening for the draft agreement to be 
engrossed. Moreover, Nandurdikar wrote 
that night to the plaintiff Saying : 

“I saw the liquidator to-day according to my yester- 
day’s letter and the contract is settled to-day. It is 
settled at Rs. 63,000 and a bayana chithi has been 
passed. Rupees 7,000 have been paid as earnest and the 


sale-deed is to be completed within a month. Costs are 
to be paid half and half.” 


It can hardly be doubted that the parties 
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were substantially in agreement on all 
points, or at any rate Nandurdikar was 
prepared to cònclude the bargain on the 
terms of the draft agreement. That this was 
Manekshaw’s own view of Nandurdikaz’s 
attitude on the 7th is clear from his letter 
of July 17, in the correspondence -before 
the suit. Nandurdikar says that the draft 
was initialled by him and Manekshaw. 
Manekshaw denies this. In the correspon- 
dence plaintiffs solicitors repeatedly asked 
for copies of the draft and engrossment and 
defendants’ solicitors refused to furnish 
copies or give inspection. This conduct I 
think was rather pernickety, but it does not 
justify the inference that the document, 
Ex. 149, which was ultimately produced is 
net the original draft. There are no initials 
on it. It is to be noted that nothing was 
said about initials in the correspondence or 
even in the plaint. The trial Judge left the 
point undecided. I do not think it makes 
much difference whether the draft agree- 
ment was initialled or not. But if it had to 
be decided, I should say on the evidence 
that there were no initials. Nandurdikar 
was given a receipt for the earnest money 
in this form : 

“Received from Mr. Shankerlal Naraindas Mundade 
through Mr. Damodar Trimbuck Rs. 7,000 as earnest 
andon account of Rs. 63,000 being the price for the 
sale of the Pressing and Ginning Factory of the New 
Mofussil Co: Ltd, at Dhulia with the land, building, 
machinery and stores in the factory on the terms of the 
draft agreement prepared this day.” 

There is a dispute between Nandurdikar 
and Manekshaw as to which was written 
first, the receipt or the draft agreement. 
Nandurdikar says the receipt was written 
last of all and that seems most probable as 
it refers to the draft agreement. The point 
is not of material importance. The terms of 
the draft agreement which were fair copied 
in the engrossment made on the morning of 
July 8, were as follows: 

“1. That the vendor agrees to sell and the purchaser 
to purchase the land hereditaments and premises situate 
at Dhulia and more particularly described in the schedule 
hereto the Ginning and Pressing Factory thereon with 
their appurtenances free from incumbrances at the price 
of Rs. 63,000 to be paid as follows; that is to say 
Rs. 7,000 as deposit on the signing of this agree- 


ment and Rs. 5,6000 on the completion of the pur- 
chase. 


2. The purchase shall be completed at the office of 
Messrs. Wadia Gandhy & Co., within one month from the 
date hereof. Up to the day of completion the vendor will 
receive therents and profits and pay the outgoings of 
the premises and such rents and profits and outgoings 
and the amount of the premium (if any) on the fire 
policy effected on the said premises will be apportioned 
between the vendor and the purchaser. 

There is a press pool agreement for the Pressing 
Factory which runs from year to year subject to notice 
of termination @S therein provided. There is also a 
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Gin Pool Agreement from” November 16, 1935, to 
August 31, 1936. The purchaser will be bound by 
these agreements. 

_ 3. The vendor shall make out a marketable title to the 
said premises free from all reasonable doubts and clear 
dt its own expense all claims and incumbrances of what- 
ever nature on the said premises. 

4. The vendor shall immediately on the signing of this 
agreement deposit with the purchaser's solicitors all the 
title deeds relating to the said premises. 

5. The purchaser shall furnish to the vendors’ solici- 
tors his requisitions (if any) on the title within 10days 
after receipt of the title deeds or after inspection thereof 
and ifhe does not do so he shall be deemed to have 
accepted the title. 

6. If the purchaser shall make any objection or 
requisition which the vendor shall be unable or unwill- 
ing to remove or comply with, the vendor may notwith- 
standing any intermediate attempt to remove or comply 
with the same rescind this agreement by notice in writing 
to the purchaser unless the purchaser shall within 7 
days after such notice unconditionally withdraw such 
objection or requisition. In case of rescision the vendor 
shall repay the amount of earnest money without costs or 
interest. 

7. Upon payment of.the purchase money at the time 
and in the manner aforesaid the vendor shall make 
and execute to the purchaser or such person Or persons 
at he may nominate a proper assurance of the said 
premises prepared by the purchaser’s solicitors and 
approved by the vendor’s solicitors. 

8,, On the completion of the purchase as ‘aforesaid the 
vendor shall put the purchaser in possession of the said 
‘premises. . 

9. The vendor has not received any notice for the 
acquisition of the property under the Land Acquisition 
Act. Lf, however, pending the completion of the pur- 
chase any such notice. is received it shall be optional to 
the purchaser to put an end to this agreement in which 
case the vendor shall repay to the purchaser the 
amount of the earnest money without interest or 
costs. ~ 

10. Except where otherwise provided allthe costsand 
expenses of the vendor and the purchaser of and in- 
cidental to this agreement and the sale including investi- 
gation of title, searches, advertisements in one English 
and one vernacular paper, battakee survey preparation 
of plans and conveyance including stamp duty and 
registration charges and certified copies (if any) and of 
correspondence (if any) shall be borne by the vendor and 
the purchaser in equal shares. 

11. The broker in this transaction is Mr. Damodar 
Trimbuck Nandurdikar of Jalgaon. If the sale and 
purchase is completed but not otherwise the vendor and 
purchaser respectively shall pay him brokerage at the 
rate of two and a half per cent. on the amount of the 
purchase money.” ; 


It will be seen that there are a number 
of other terms besides those agreed on be- 
tween Nandurdikar ond Sir Shapurji. Some 
of them may be said to be matters of form, 
_that is terms which would have been impli- 
ed anyhow under the T. P. Act. But this 
does not by any means apply to all of them ; 
for instance the provision about the fire 
policy and about the press pool and ginning 
pool agreements in cl. (2). This latter pro- 
vision not being in the standard cyclostyled 
form had to be written in by hand. 
Clauses (6) and (7) and cls. (9) and (11) also 


contain important provisions for the benefit 
e 
e 
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of the vendor and purchaser respectively 
which would not have been implied without 
special agreement. On the afternoon of July 
8, Nandurdikar went’ to the solicitors’ office 
accompanied by plaintiff's brothers Tulshi- 
ram and Bhagirath who happened to have 
come to Bombay. He went again with the 
same two persons on the 3th, again with 
Tulshiram on the 10th and again with one 
Sathe, a partner of Bhagirath, on the 11th. 
According to his story, the only purpose of 
these visits was to arrange about the sign- 
ing of the engrossment. He had at first 
offered to sign himself but was told that 
that would not do as he was mentioned in 
the agreement as the broker. Then he 


‘suggested that Tulshiram should sign and 


Manekshaw said he would consult Sir Sha- 
purji about it. That was on the 8th, on 
which day accogding to Nandurdikar the 
description of the property was not ready. 
On the 9th Nandurdikar says Manekshaw 
merely told him that he had not yet con- 
sulted Sir Shapurji and on the 10th he 
said that plaintiff must sign. Bhagirath 
left Bombay that evening to fetch plaintiff 
and on the llth Nandurdikar looked in to 
tell _Manekshaw that plaintiff would be com- 
ing on the 13th. Manekshaw then told him 
that the negotiations were ab an end, and 
he protested against this. On the 13th he 
took plaintiff along with him to the office 
and asked Manekshaw to take his signature 
on the engrossment but Manekshaw refused 
and said that the agreement was broken and 
the earnest money should be taken back. 
Manekshaw’s story about the events of 
these days is that there was no difficulty 
about the description of the property—lit 
was already sufficiently described in the 
schedule to the engrossment — and there was 
also no difficulty about Tulshiram signing. 
It did not matter to them who signed. But 
Nandurdikar was pressing for changes in 
the terms, in particular he wanted provision 
made for a watchman and he wanted the 
time for completion extended. Sir Sha- 
purji was consulted and said that he was 
not agreeable to any change. He (Manek- 
shaw) told Nandurdikar so on the 9th and 
Nandurdikar asked him to try and persuade 
Sir Shapurji. Next day he informed Nandur- 
dikar that the transaction was ab an end... 
As tothe llth and the 13th, Manekshaw’s ac- 
count does not differ materially from Nadur- 
dikav’s. The learned trial- Judge believed 
Nandurdikar who is supported by plaintiff's - 
brothers. He was favourably impressed 
with Sir Shapurji’s evidence but has criti- 
cised Manekshaw severely and refused to 
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believe him even in matters where he is 
corroborated by Sir Shapurji. The learned 
Judge had of course the advantage of seeing 
the witnesses. I must say that in some res. 
pects Nandurdikar’s story is tomy mind a 
good deal less than completely convincing. 
I cannot help thinking that there must 
have been a certain amount cf haggling on 
his part to account for all these interviews 
from the 8th to the llth. It could not have 
taken long to settle who was to sign, and 
if that was the only pointit is difficult to 
see why Nandurdikar did not wire or write 
to the plaintiff on the 8th or 9th and 
simply tell him to come to Bombay and 
sign. On the other hand, it is scarcely cre- 
dible that he was seriously insisting on any 
variation ofthe terms. Most of the things 
he is said to have argued about were trivial 
matters. He knew his principal was anxious 
to buy the factory. It was to his own interest 
to conclude the transaction. There is no 
reason to suppose that plaintiff was in 
any difficulty about finding the money. 
He had told Nandurdikar to arrange for 
two or three weeks’ time and a month’s 
time had been allowed. It does not stand 
to reason therefore that Nandurdikar would 
have risked a breakdown of the negotiations 
by standing out for a longer period. I think 
the trial Judge was clearly right in reject- 
mg this part of the defendants’ case. It 
was part of the plaintifi’s case, though not 
expressly mentioned in the plaint, that Sir 
Shapurji resiled from the agreement because 
of the more advantageous offer from defen- 
dants Nos. 2 to 5. The evidence on this 
point is as follows: On J uly 12, a Pleader 
from Dhulia acting for defendant No. 4 
had a long talk with Manekshaw about 
purchasing the factory. On the 13th de- 
fendants Nos. 2 to 5 who had travelled from 
Dhulia to Bombay on the 12th (in the same 
train as the plaintiff as it happened) came to 
see Sir Shapurji and settled to purchase 
thisfactory and another one. Sir Shapurji 
says that he knew nothing about the new 
purchasers before the 13th. But on that 
day their broker Birmadutta, who used to 
visit Sir Shapurji’s office from time to 
time on insurance business, wrote a letter 
to Sir Shapurji reporting the completion 
of the transaction and in this letter he 
Said : 

“I shall thank you to reserve for me the agreed com- 


mission of three per cent, on the sale price as intimated 
on the 11th instant.” 


This evidence certainly does not justify 
the trial Judge’s finding that Sir Shapurji 
Was negotiating a sale to defendants Nos. 2 
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to dfrom July 8, It may justify an infer- 
ence that the negotiations began on the 11th, 
which is the date on which Manekshaw told 
Nandurdikar that his business was at an 
end. Butin the view which we take of the 
law Sir Shapurji’s motive for turning down 
the plaintiff’s offer is immaterial. Indeed 
every item in the plaintiff's case might be 
conceded and he would still not be entitled 
to specific performance. On the question 
whether what happened on July 7, amount- 
ed to a binding agreement between the 
parties many authorities were cited, the 
effect of which is summed up in Halsbury, 
Vol. XXIX, p. 237, paras. 321 and 322 : 


“An acceptance must be absolute and unqualified. 
There is no completed contract if the acceptance is 
‘subject to approval of terms of contract; or ‘subject 
toea formal contract being prepared and signed by 
both parties as approved by their solicitors; or simply 
‘subject to contract’; or where it otherwise appears 
that all the terms of the contract are not definitely 
settled or that additional terms are to be agreed to and 
inserted in the formal contract. On the other hand, if 
it appears that the parties have agreed upon the essential 
terms of the sale, a mere intimation of a desire that the 
agreement shall be embodied in another document of 
2 more formal nature, or the expression of what is 
necessarily a condition, not of the acceptance, but of 
the contract itself, does not prevent the agreement being 
enforceable. It isa question of construction whether 
the parties have come to a final agreement, though they 
intend to have a mere formal document.drawn up.” 


1 may also refer to Dart, Vendor and 
Purchaser, 8th Edn., p. 227. Before refer- 
ring to the casesI may -point out that the 
law isthe same in India as in England: 
Harichand Mancharam v. Govind Laxman 
(9) and Currimbhoy & Co. Ltd. v. Creet 
(10). The earliest important case on the 
subject is Winn v. Bull (11). In that 
case there was a lease by written agreement 
of a house for a certain term at a certain: 


rent “subject to the preparation and ‘ap- 


proval of a formal contract.’ No other con- 
tract was in fact entered into by the parties 
and it was held that there was no final 
agreement which could be enforced. Sir 
George Jessel M. R. said (p. 30*) : 


“I am of opinion that there is no contract. I take it 
the principle is clear. If in the case of a proposed 
sale or lease of an estate two persons agree to all the 
terms and say: ‘We will have the terms put into form,’ 
then all the terms being put into writing and agreed 
to, thereis a contract. 

(9) 50 I A 25; 71 Ind. Cas. 763; AIR 1923P G47: 
47 B 335; 17 L W 572; 44 M L J 608; 32 M L 
T 175; 37 C L J 440; 25 Bom. LR 531; 28 CWN 73 
(PO). 

(10) AT R 1933 P C 29; 141 Ind. Cas. 209: 60 I A 
297; 60 C 980; Ind. Rul. (1933) P O 15; (1933) M WN 
10; 64 ML J 103; 37 © W N 265; 37L W 253; 35 
Bom. L R 223; (1933) A L J611;57 C0 L J 264 
(F ©). , 

g9 (1877)7 Ch. D 29; 47L J Ch. 139; 26 W R 
230 ; 





"Page of (1877)7 Oh. D—(Ed.] 
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If two persons agree in writing that upto a certain 
point the terms shall be the terms of the contract, but 
that the minor terms shall be submitted to a solicitor, 
and shall be such as are approved of by him, then 
there is no contract, because all the terms have not 
been settled.” 

Further- on, in his 
(p. 32*): 

“It comes, therefore, to this, that where you have 
a proposal or agreement made in writing expressed to 
be subject to a formal contract being prepared, it 
means what it says; it is subject to and is dependent 
upon a formal contract being prepared. When itis not 
expressly stated to be subject to a formal contract it 
becomes a question of construction, whether the parties 
intended that the terms agreed on should merely be 
put into form, or whether they should be subject to a 
new agreement the terms of which are not expressed 
in detail.” 

These latter observations show that the 

decision did not turn on the fact that the 
stipulation about ə formal contract was ex. 
press. Winn v. Bull (11) was approved by 
Parker, J., afterwards Lord Parker, in Von 
Halzfeldt Wildenburg v. Alexander (12) In 
the course of his judgment his Lordship said 
(p. 2881): . 
__ “It appears to be well settled by the authorities that 
if the documents or letters relied on as constituting a 
contract contemplate the execution of a further contract 
between the parties, it is a question of construction 
whether the execution of the further contract is a con- 
dition orterm of the bargain or whether it is a mere 
expression of the-desire of the parties as to the manner 
in which the transaction already agreed to will in fact 
go through. In the former case there is no enforce- 
able contract either because the condition is unfulfilled 
or because the law does not recognize a contract to 
enter into a contract. In the latter case there is a 
binding contract and the reference tothe more formal 
document may be ignored.” 

These observations have become classic 
and have been cited with approval in 
Rossdale v. Denny (13) andin many other 
cases. Pausing here for a moment I may 
say that although the trial Judge in one 
place in his judgment has expressed -the 
view that there was a concluded contract as 
the result of the conversation between 
Nandurdikar and Sir Shapurji on July 7, 
and that only a formalagreement remained 
to be drawn up, that is not and never has 
been the plaintiff’s case. Neither in the 
plaint nor in Nandurdikar’s evidence has it 
been stated or even suggested that the 
agreement was finally concluded at the in- 
terview between Nandurdikar and Sir Sha- 
purji. Itis not even plaintiff’s case as ap- 
pearing inthe pleadings and the evidence 
that the agreement was finally concluded by 


Ko (1912) 1 Ch. 284; 81 L J Ch. 184; 105 L T 
434 


(13) (1921) 1 Ch. 57; 90 L J Ch. 204; 124 L T 294; 65 
S J59; 87 TLR 45. 
~ ™Page of (1877) 7 Ch .D.—[Ed.] © 
}Page of (1912) 1 Ch.—[{#d.} 
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the oral discussion between Nandurdikar 
and Manekshaw, without reference to the: 
written agreement. Nandurdikar has admit- 
ted that Sir Shapurji sent him to the solici-- 
tors’ office to get the draft agreement pre- 
pared. It was the terms of the draft agree- 
ment which he discussed with Manekshaw 
In the correspondence before the suit 
plaintiff’s solicitors stated that they based 
their case on the draft agreement and the 
engrossment, andin para. 13 of the plaint 
it was quite definitely stated that the agree- 
ment of which specific performance was. 
sought was the one contained in these two 
documents. In sucha case, it is difficult 
tosee how Lord Parker’s rule can assist 
the plaintiff. It is impossible to hold that 
the oral agreement only need be looked at 
and that the documents may be ignored, for, 
it was admittedly® part of the understanding 
between the parties that these documents 
should be prepared and the suit is actually 
founded on them. The question to be decid- 
ed seems to me to be, not whether these: 
documents were necessary or whether the 
agreement was complete without them, but 
whether, a draft agreement and engrossment 
being evidently contemplated by the partics 
the contract can be said to be complete with- 
out the formal agreement being signed and 
executed. In that connection, we have to 
refer to the line of authorities beginning 
with Coope v. Ridout (14). The facts of 
that case are thus stated in the headnote : 


“Purchasers made an offer by letters to a vendor to 
purchase his freehold property at a specified sum ‘sub~ 
ject to title and contract.’ Negotiations followed, and 
the purchasers alleged that all the material terms were 
to between the parties at an 
interview and by letters, and were embodied by the 
purchasers in a draft contract which the vendor’: 
returned unaltered with the words: ‘it seems to be all 
in order.’ The vendor having refused to complete, the 
purchasers brought an action for specific performance 
of the contract contained in the draft.” 

It was held that even assuming that all 
the terms of the agreement had been settled 
one by one and embodied inthe draft, the 
condition contained in the offer required 
that a written agreement made inter partes 
should be formally entered into, and in the 
absence of such a document there was no 
enforceable contract. The case was original- 
ly tried by Eve, J. (1920) 2 C. 411 who said 
in the course of his judgment (p. 419.) : 

“That brings me to the question of what is the true 
meaning of the condition. It is fulfilled as soonas you 
can assert with confidence that the parties are ad idem 
and that aconsensus on all material points has been 
reached? Idonot think so. Ithink the condition con- 


(14) (1921) 1 Ch, 291; 90L J Ch. 61; 124 L T 402; 65 
SJ 114. l 
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‘templates andrequires a written contract inter partes 
-and formally entered into.” 

..’ This. view-was affirmed by the Court of 
Appeal. “A similar decision was given by 
the Court of Appeal in Chillingworth v. 
-Esche (15). In that case there was an agree- 
ment to purchase land “subject to a proper 
contract ‘to be prepared by the vendor's 
‘solicitor’s.” A proper contract was sub- 

: sequently. prepared by the venclor’s solicitors 
approved by the purchasers as well as 
executed by the vendor and tendered to the 
purchasers for execution. The purchasers 
refused to sign. Nevertheless it was held 
not only that there was no contract but 
that the purchasers were entitled to recover 
the deposit. Pollock, M. R. seems to have 
attached some importance to the expression 
“proper contract,” but the decision did not 
„turn upon that. .Coope ve Ridout (14) was 
followed among other cases by all the 
Judges and it was held that in the ab- 
‘sence of an executed agreement either party 
‘wasentitled to break off negotiations ‘for 
reasons good, bad or indifferent,’ on the 
simple ground that there was no contract 
capable of enforcement. 

In Lockett v. Norman Wright (16) 
Tomlin, J., (as he then was) held that an 
agreement “subject to suitable agreements 
being arranged by solicitors’ was in 
the same category as agreements “subject 
to contract’ “subject to formal con- 
tract? and “subject to proper contract” 
and that the principle laid down in 
‘Coope v. Ridout (14) and Chillingworth v. 
Esche (15) applied. It was not sufficient 
‘that the draft agreement should be approved 
by the solicitors. They were not agents to 
‘conclude to bargain for their clints, Execu- 
tion of the agreement was essential. I have 
already mentioned that the English Law 
-applies in this:country. It must be applied 
mutatis mutandis. As we have no Statute 
‘of Frauds, the agreement need not be in 
writing and, therefore, it may be a matter of 
oral agreement or even of inference from the 
‘conduct of the parties that the terms of their 
bargain are to be reduced to a formal con- 
‘tract. But once itis clear that that is the 
understanding the consequence must be the 
same as under the English Law where the 
words “subject to contract” or similar words 
are used. The understanding here was that 
there was to be a draft agreement and an 
-engrossment of that draft. That I think is 
beyond dispute. It has never been suggest - 


(15) (1924) 1 Ch. 97:93 L J Ch. 129; 129 L T 808. 
68S J 80; 40 TL R 23, 
a $18) 61925) 1 Ch. 56; 94 LJ Ch, 123; 132 LT 532; 69 
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ed in the pleadings or the evidence that the 


4 


preparation of these documents was in any. 


way superfluous or contrary to the under- 
standing between Nandurdikar and Sir Sha- 
purji. I may at this point refer to the actual 
evidence. Sir Shapurji says that when Nan- 
durdikar went away to get the earnest money 
he sent for Antia, the company’s clerk, and 
told him the conditions argeed to between 
Nandurdikar and himself. Then I quote his 


own words: 

“I asked him to wait until Nandurdikar came and 
to take him to Mr. Manekshaw to have the usual agres- 
ment drawn up. Hecameat about 5-30 r. mM. and in 
his presence I again gave instructions to Antia to take 
him to Manekshaw to have the agreement drawn up.” 

In cross-examination on this point he said : 

“Mr. Manekshaw had to take instructions fron me 
about the terms. He had to put them into legal form 
and incorporate such other terms as to safe-guard the 


interests of the client. In the present case the E 
he 


solicitors were to insert other terms about fire insur- 
ance and other usual terms.” 


Drawing up a draft agreement and en- 
grossing it would naturally mean that the 
document was not to be a mere memoran- 
dum of terms already agreed on but was to 
be signed and executed. It seems to me that 
the plaintiffs case can only be taken out of 
the ordinary rule if he is able to show that 
execution was not necessary becaue the 
agreement or understanding between Nan- 
durdikar and Sir Shapurji rendered it un- 
necessary. But Nandurdikar has never said 
or suggested that the engrossment was not 
to be signed and his whole conduct even on 
his own showing indicates that he knew it 
had to be signed. He says that he had three 
interviews with Manekshaw to settle who 
was to sign it and even after he had been 
told that the negotiations were at an end he 
produced the plaintiff for the purpose of 
getting it signed. On what principle then 
can it be said that the agreement was com- 
plete without execution of the document? Tt 
seems to me that the case clearly falls within 
the principle in Coope v. Ridout (14) and the 
other authorities cited. It may be mention- 
ed, though learned Counsel for the plaintiff 
cid not make a point of it, that there was no 
written agreement in the case of the subse- 
quent agreement of*sale to defendants Nos. 2 
tod. According to Sir Shapurji, a written 
bargain paper was dispensed with by con- 
sent in that case to save expense. We are 
informed that the receipt for the earnest 
money gave full details. But anyhow the 
absence of a writing in a different transac- 
tion cannot assist the plaintiff. Whether a 
written agreement is necessary and if so 
whether execution of the written agreement 
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is necessary must obviously depend on the 
intention of the parties in the particular case. 
In our case the only possible inference seems 
to me to be that Sir Shapurji accepted Nan- 
durdikar’s offer subject to the execution. of a 
written agreement and ‘that Nandurdikar 
acquiesced, Mr. Amin, J think, conceded 
that if that was our view of the evidence he 
would have no case. | 
cases Bonnewell v. Jenkins (17), Bolton v. 
Lambert (18) and Filby v. Hounsell (19). 
As to these it is only necessary to say, firstly, 
that they were all cases’ where there was 
originally a completed agreement. There 
was no doubt a stipulation for a formal con- 
tract, but the contract was to contain no 
new terms. These cases are, therefore, dis- 
tinguishable from the preseut one on thet 
ground. Secondly, they were all prior to 
Coope v. Ridouwt (14) Halsbury in his note 
to para. 322 already referred to says : 2 

- “In practice the reference to a future contract is now 


treated as making the acceptance conditional on the 
signing of a formal contract.”’ 


We were also referred to Bijoya Kanta v. 
Kailash Chandra (20). The, facts in that 
case were that the defendant entered into an 
oral agreement to grant the plaintiff a lease 
of his specified share in ceftain mouzas at 
a fixed annual rent and a stipulated pre- 
mlum, and a draft lease wasto be prepar- 
ed and approved of by his Pleader. Part 
of the premium was paid at once and ac- 
cepted by the defendant as earnest money. 
Nodraft lease was prepared and approved 
of, but it was held that the agreement was 
complete and enforceable notwithstanding 
the commission of the approved draft The 
view which the Court took of the evidence 
was that the draft was intended by the 
parties to be merely commemorative of the 
terms already agreed uponand nota con- 
dition of the completion of the agreement. 
It is to be noted that this was a second 
appeal and the. High Court was therefore 
bound to accept the findings of fact of the 
Court below. Richardson, J. in his judgment 
sald (p. 777*) : 

“It is said that the mere fact that a formal document 
was contemplated was prima facie an indication that 


the parties did not intend to be bound till it was'exe- 
cuted. That may be so, but there was other evidence 


before the Court.” 
He went on to say that the finding of 


(17) (1878) 8 Ch. D 70;47 LJ Ch. 758; 38 L T 81; 26 
W R 294, l 
(18) (1889) 41 Ch. D 295; 58L J Ch. 425; 60 L T 687; 
T W R 434, : 


3 ; 

(19) (1896) 2 Ch. 737; 65 LJ Ch. 852: 75 L T 270; 
45 W R232, : 

(20) 46 C 771; 52 Ind. Cas. 575; AI R 1919 Cal. 369; 
33 C W N 563. 
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the lower Court must be accepted because 
it could not’ be held that thete Wé Sno evi- 
dence to justify it, Another point to.b¢ noted 
with regard to this case is that ib de of the 
year 1919 and is therefore prior_to Coope v. 
Ridout (14). The strongest case. in féyour 
of the plaintiff is Hemchand ` Marcharam 
v. Govind Laxman (9). That wasa case of 
a suit for specific performance based on two 
writings, practically in identical terms and 
signed respectively by the two parties. The 
conditions of sale were set out in consider- 
able detail, and one of the conditions was 
that the bargain paper in respect of the sale 
was to be made through a Vakil within 
two days. Is seems that formal documents 
were prepared by the defendants’ solicitors 
in which some additional terms were Insert- 
ed, but the parties did not agree as to these 
terms. Their Lotdships of the Privy Coun- 
cil agreeing with the judgment of the ap- 
peal Court held that the plaintiff was entitl- 
ed tospecific performance. The case was 
decided in 1922 and Coope v. Ridout (14), 
was not cited. But apart from that the 
case is clearly distinguishable from the pre- 
sent. Their Lordships said after referring 
to Von Hatzfeldt-Wildenburg v. Alexander 
(12), (p. 31*) : ; 

The facts of that case were only different from the 
present, but the judgment marks the difference be- 
tween a completed and binding agreement and, one 
subject to a condition. Here Exs. A and Al [those 
were the two documents signed by the parties contain- 
ing the terms of the bargain] show clearly that the 
parties had come to a definite and complete agreement 
on the subject of the sale. They embodied in the 
documents that were exchanged the principal terms 
of the bargain on which they were in absolute agree- 
ment, and regarding which they did not contemplate 
any variation or change. The reservation in respect 
of a formal document to be prepared by a Vakil only 
means that it should be put into proper shape and in 


legal phraseology, with any subsidiary terms that the 
Vakil might consider necessary for insértion in a fvr- 


mal document.” 

Kvidently, therefore, their Lordships 
thought that it was a case where according 
to Lord Parker’s dictum the further writing 
could be ignored because it was to be mere- 
ly a record of what was already agreed upon. 
The case would only have been similar to 
the present case if the plaintiff here had 
sued on-the basis of the oral agreement be- 
tween Nandurdikar and .Sir Shapurji and 
not, as infact he has done, on the draft 
agreement and engrossment. I think, there- 
fore, this appeal must succeed on the merits 
and plaintiff is not entitled to specific per- 
formance. The trial Court has awarded 
plaintiff some small amounts by way of 
mesne profits and damages. In the cross- 
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objections a larger amount is claimed. Learn- 
ed Counsel for the appellants argues that 
plaintiff is entitled to nothing under these 
heads. .He is not entitled to mesne profits 
because he has no right to possession until 
the execution of a conveyance and therefore 
defendants’ possession was not wrongful, 
and he 15 not entitled to damages because 
no specific amount was claimed, no court- 
fees were paid for this relief and there is 
no evidence that any loss has been caused 
to him. I think there is a good deal of force 
1n these contentions, but as the suit fails al- 
together in our opinion they need not be fur- 
ther discussed. 

Divatia, J.—I concur. 
arising for decision on the arguments urged 
before us is whether there was a concluded 
contract between the parties. In India an 
oral contract to sell is valid and binding on 
the parties. But where a dispute arises 
after a draft agreement in pursuance of the 
alleged contract is mace, the question would 
be whether it was the intention of the par- 
ties to be bound by the contract as embodied 
in the written document or by the contract 
on the terms agreed upon orally before the 
draft was executed. That intention mey be 
inferred in the absence of definite evidence 
by comparing the terms alleged to have been 
agreed before the draft with the further 
terms discussed or agreed as appearing in 
the draft. In the present case the evidence 
shows to my mind that the contract by 
which the parties were to be bound was to 
be embodied in a formal document prepared 
by the solicitor of defendant No. 1 and signed 
by or on behalf of both the parties. The 
evidence of the plaintiff’s broker is sufficient 
to show that although the main terms of 
the contract had been agreed to between 
him and Sir Shapurji on the 7th, there was 
a further discussion after he went to the 
office of the defendants’ solicitors at least 
with regard to one topic which according 
to the plaintiff's broker did not form part 
of the terms discussed between him and 
Sir Shapurji. That term was about fire 
insurance. He says that he told Manekshaw 
that fire insurance was not agreed to but 
the latter told him that it was the usual 
form, that the sum was trifling and hence 
he did not ask Manekshaw to delete the 
clause. He further says that he told the 
solicitors to allow the plaintiff to put a 
watchman until the sale-deed was made, 
although according to him the keeping of 
the watchman was not going to be a term 
of the contract itself. In the dratt agreement 
aS wellas the unsigned engrossment there 


The main point 
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are certain terms which were admittedly 
not agreed to between the plaintiff's broker 
and Sir Shapurji and which must be regarded 
as new and additional terms between the 
parties. Some of those terms were not merely 
formal provisions to be put by the lawyer 
in the document. The principal out of these 
terms are those relating to the pool agree- 
ment between the parties and the terms under 
cl. (6), (9) and (11) of the draft. Sir Shapurji 
says in his evidence that his solicitors had 
to put the main terms agreed upon in the 
legal form and incorporate such other terms 
as to safeguard the interest of his client. 
According to the evidence of the plaintiff’s 
broker he sent the receipt to the plaintiff at 
Dhulia and when he was told that the plain- 
tiffs presénce was necessary for his signa- 
ture on the engrossment, he sent word to 
him tocome to Bombay for that purpose. 
That was so because it was the written con- 
tract containing all the terms agreed upon 
that was to govern the legal relation between 
the parties. Besides, it must be noted that 
what the plaintiff seeks to enforce in the 
present suit is specific performance of the 
contract as embodied in the draft agreement 
and the unsigned engrossment and not of 
the terms agreed upon between the plain- 
tiffs broker and Sir Shapurji. That is a 
material point because it shows that the 
intention of the parties was to be bound 
by the terms as embodied in the written 
agreement. 

If, therefore, the plaintiff seeks to enforce 
specific performance of the contract embodied 
in the draft agreement, it must be shown 
that that particular contract was concluded. 
It is, however, urged by learned Counsel 
for the plaintiff that there were two con- 
tracts, one between Sir Shapurji and the 
plaintiff's broker and the other containing 
the additional terms in the draft agreement 
which were agreed to between the broker 
and the defendants’ solicitors. As has been 
observed by Parker, J., in the leading case 
on the subject in Von Hatzfeldt-Wildenburg 
v. Alexander (12), the criterion in such 
cases is whether the execution of a further 
contract was a condition or term of the 
bargain or whether it was a mere expres- 
sion ofthe desire of the parties as to the 
manner in which the transaction already 
agreed to will in fact go through. Now here 
ifall the terms which were embodied in 
the draft agreement had been agreed to by 
the parties and what remained was for the 
lawyer of the party or parties to embody 
them into legal forms, the result might 
have been | different. But admittedly there 
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were several terms which were discussed 
after the main terms were fixed and the 
plaintiff's broker was seni to the solicitors 
for the purpose of preparing a written agree- 
ment after discussion of those other terms. 
The further contract was, therefore, a term 
of the bargain and not merely an expression 
of desire. Thé question, therefore, is not 
whether there was another contract after 
the first contract was completed, but whe- 
ther the intention of the parties was to 
make a proper contract by the execution of 
a written document, and on that point. I 
think the evidence points to the conclusion 
that it was the written contract between 
the parties that was to govern the relations 
between them. That being so, the author, 
ties relied upon by the learned Counsel for 
the appellants would apply to the present 
case. Out of a number of authorities which 
have been cited before us I think the 
material authorities are the decisions in 
Coope v. Ridout (14), Chillingworth v. 
Esche (15) and Lockett v. Norman-Wright 
(16). All of them proceed on the basis that 
where the agreement was to be subject toa 
contract or subject to a proper contract or 
subject toa suitable arrangement being made 
between the solicitors of the parties, it 1s the 
finally executed contract that governs the 
legal relation between the parties. In India, 
as I said before, there can be an oral 
agreement to sell. But there also the prin- 
ciple applicable would be the same if from 
the oral agreement between the parties 
it can be concluded that the parties were 
to execute a written document containing 
the terms of the agreement as a condition of 
the contract 

On this view of the law it is not neces- 
sary to dwell upona good deal of the evi- 
dence which has been discussed by the learn- 
ed Judge. But J may say briefly that in my 
opinion the defendants have not proved 
that the plaintiffs broker objected in the 
two conditionsabout the period of comple- 
tion and the cost of execution. On the other 
hand it appears from the letters, Exs. 147, 148 
and 150 that the plaintiff was very eager to 
conclude the bargain and that the broker had 
informed plaintiff on the evening of the 7th 
as to what had happened between bim and the 
defendants’ solicitors. But the question is not 
what the plaintiff thought about the result of 
the arrangement but what would in law he 
the result if the intention of the parties was 
to be governed by the terms of the written 
agreement. Plaintiff says that the defendants 
backed out because they had a better offer. 
The evidence shows that on the llth when 
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the defendants’ solicitors told the plaintiff’s 
broker that the negotiations were at an 
and the defendants had some talk with the 
agents of the subsequent purchasers, The 
question, however, is not whether the conduct 
of the subsequent purchasers is, as has been 
put in one case, good, bad or indifferent, but 
whether there had been a concluded contract 
between the parties. The learned Judge 
below has based his decision on the defen- 
dants failure to prove that the plaintiff’s 
broker backed out after the terms were 
settled, but the legal relations between the 
parties as urged before us on hehalf of 
the defendants had not been put or at 
any rate stressed before the learned Judge. 
The decisions in Hurichand Manchuram v. 
Govind Laxman (9) and Currimbhoy & Co. 
Ltd. v. Creet (10) make it clear that on this 
point the English Law applies to contracts for 
sale in India and that being so, the law as 
laid down in the latest rulings under the 
English Law must apply to the facts of the 
present case. It has been conceded by the 
learned Counsel on behalf of the respondent 
that if the agreement between the parties is to 
be read subject to a contract or subject to the 
terms being embodied ina written document 
then the authorities relied upon on behalf 
of the appellants would apply to the pre- 
sent case, and, as on the evidence it appears 
to me that the parties were to be bound 
by the written agreement, those autho- 
rities would apply with the result that till 
defendant No. l’s solicitor told the plaintiffs 
brokers that the matter was off it was 
only in the stage of negotiations between the 
parties and had not reached the stage of a 
concluded contract. I therefore agree that 
the contract having not been concluded it 
was open to defendant No. 1 to break off 
the negotiations before the engrossment was 
executed by both the parties. 

On behalf of the respondent reliance 
has been placed upon the decision of their 
Lordships of the Privy Councilin Harichand 
Mancharam v. Govind Laxman (9). That 
case bears some resemblance to the facts 
of the present case. But I do not think 
it is on all fours with our case. There was 
two writings there passed by the parties 
to each other ia which all the material terais 
of the contract were embodied and a lawyer 
was to put those terms into legal shape. 
Subsequently certain subsidiary terms were 
introduced in the document and it was 
put into proper legal form. Here, how- 
ever, the terms alleged to have been agreed 
toin the first instance were not all the 
terms embodied in the document but only 
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the main terms and the other terms embodied 
in the draft agreement cannct in my 
opinion be regarded as merely subsidiary. 
Besides, in that: case the action was 
brought not on, the terms as appearing in 
the written. document prepared by the 
lawyer but on the terms agreed to by the 
parties in the two written documents. Here, 
as I said before, the plaintiff seeks specific 
performance not of the terms agreed to 
‘between the plaintiff's broker and Sir 
Shapurji but of the terms in the draft agree- 
ment about which there was no discussion 
in the alleged first contract. The decision 
in Harichand Mancharam v. Govind 
Laxman (9) therefore would not apply to 
the facts of the case before us. With regard 
to the points of jurisdiction and leave requir- 
ed under O. II, r. 4, I thipk the lower Court 
had the jurisdiction to entertain the present 
suit as it falls in any case under s. 16 (d), 
Civil P. C. and under the combined operation 
of O.I, r. 3as well as O. II, r. 3, it would 
be open to the plaintiff to seek specific per- 
formance of the contract as well as possession 
of the property. It is true that it has been 
laid down in several cases that specific per- 
formance of a contract and possession of 
the property agreed to be sold are two 
different causes of action and therefore they 
cannot be combined in one suit except with 
the leave of the Court, and indeed there are 
observations in one decision of this Court, 
viz., Bhagwandas v. Naran (8), that leave 
should be obtained under O. JI, r. 4. It may 
be more proper to ask for such leave on the 
“ground that the causes of action are distinct, 
although they could be combined in one suit. 
Here, however, the point is academical be- 
cause I do uot think that even if leave was 
necessary it would affect the merits of the 
case under s. 99, Civil P. ©. The suit there- 
fore was properly. brought in the Dhulia 
Court and the want of leave under O. II, 
1. 4, would not necessarily result at the 
present stage in the dismissal of the suit. 
- But, as the plaintiff. fails on the merits in 
proving that there was a concluded contract 
between the parties, I am ofthe opinion that 
the suit must be dismissed on that ground. . 

Per Curiam.—Appeal allowed, the decree 
of the lower Court is sei aside and the 


suit dismissed with costs throughout. Cross- 
objections dismissed with costs. 


D. Appeal allowed. | 
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Usurious Loans Act (X of 1918, as amended by 
U.P. Act XXII of 1934), ss. 2 (3) iD), 3—Applicadility 
of Actio all ` proceedings under U. P. Encumbered 
Estates Act irrespective of date on which loan was 
incurred—Held on facts that Court was justified in 
reducing rate of interest to 7 per cent. per annum 
—U. P. Encumbered Estates Act (KKV of 1934), 
ss. 14,15, 9—Claim by decree-holder under s. 9— 
Decree ceases to exist as such—Adjudication of claim 
Basis of—Reduction of interest —Certain amount 
found to be due to claimant on. account of principal 
and interest on date of application under s. 4— 
S. 4 fa), if applies. ' 

By s. 2 (3) (ii) of the Usurious Loans Act, the Act: 
has been made applicable to “any prceeedings for the 
determination of a claim under the Encum. 
Estates Act, 1934. It follows thatthe provisions of 
the Act as regards the re-opening of transactions 
between the parties thereto and as regards the reduction 
of interest have been made applicable to all proceedings 
under the Encum. Estates Act, irrespective of the 
dateon which the loanthat forms the subject of those 
proceedings was incurred. In other words, in procee- 
dings under the Encum. Estates Act, it is compe- 
tent to a Court to reduce the rate of interest even though. 
the loan was incurred prior to the passing of the 
Usurious Loans Act. 

The security for the mortgage debt was more than 
sufficient and the creditor therefore ran no risk in: 
advancing the loan. Thesuit on the mortgage resulted 
in a compromise decree which directed the payment 
of the decreta! amount by instalments and awarded 
interest at the rate of 84 per cen. per annum. The mort- 
gagor abided by the terms of the compromise decree 
and punctually paid the instalments provided for by 
that decree. She had on the date of the application 
unders. 4, Encum Estates Act paid to the decree- 
holder a sum of Rs. 18,000 which was far in excess of 
double the amount originally advanced by him: 

Held, that the Court was justified, in the circum- 
stances of the case, in concluding that the rate of 
interest was excessive and in reducing that rate to 
7 per cent. per annum. 

Sections 14 and 54, U. P. Encum. Estates Act make 
it plain that a decree obtained by a creditor prior to the 
initiation of proceedings under the Act ceases to be 
operative as a decree when the debt which merged in 
the decree becomes the subject of adjudication by the 
Special Judge. The decree obtained by a creditor 
ceases toexist as such when he prefers a claim under 
s. 9 of the Act. The claim has to be adjudicated upon 
not on the basis of the decree held by a claimant but 
onthe basis of the loan that he originally advanced. 
Hence the Court has power to reduce the rate of 
interest under s. 3, Usurious Loans Act. 


Sub-cl. (a) of sub-s. (4) of s. 14, U. P. Encum. 
states Act can apply only to those cases in which as 
a result of his firding, the Special Judge comes to the 
conclusion that a certain amount is due to a claimant on 
account of principal and inerest onthe date of the - 
application under s. 4. It can obviously have n 
application to a case in which the finding of the Specia 
Judge is tha,no amount was due tothe claimant on 
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the date of the application. In such a case therefore 
< there is no room for an application under s. 14 (9). 
EA. from the decision of the Special 

Judge, First Grade, Shahjahanpur, dated 
November 9, 1937. 


Messrs. P. L. Banerji and N. Upadhiya, 
for the Appellant. 


Mr. L. N. Gupta, for the Respondent. 


Iqbal Ahmad, Ag., C. J.—This is an 
appeal by a creditor arising out of proceedings 
under the U. P. Encum. Estates . Act 
(XXV of 1934). Iltifatunnisa Begam, who is 
the respondent in the present appeal, applied 
under s. 4, Encum. Estates Act, and 
the case was, in due course, forwarded by 
the Collector to the Civil Court under 
s. 6 of the Act. One of the creditors men- 
tioned in the application was firm Sahi Mal 
Manohar Das which is represented by the 
appellants in the present appeal. Iltifatun- 


nisa, the applicant, had borrowed a sum of 


Rs. 7,500 from the said firm on the basis of 
a mortgage-ceed dated May 21, 1913. The 
interest stipulated in the deed was at the 
rate of 11 annas per cent. per mensem com- 
poundable with yearly rests. The property 
mortgaged was zamindari property, the 
Govt. Revenue of which was Rs. 1,516 and 
it is admitted on all hands that the security 
was more than sufficient for the debt 
advanced. 

The creditor put his mortgage into suit 
and the suit was decided on the basis of a 
compromise. 
on the basis of the compromise is dated 
December 2, 1919. The decree was, in all for 
a sum of Rs. 13,372-12-0 and by virtue of the 
compromise that was embodied in the decree, 
the decretal amount was payable by yearly 
instalments of Rs. 1,200. The decretal 
amount was to carry interest at the rate of 
Rs. 8-4-0 per annum with yearly rests. Ilti- 
fatunnisa was always punctual in the pay- 
ment of the instalments provided for by the 
decree, and itisa matter of admission that 
by the year 1935 she had paid to the decree- 
holder a sum of Rs. 18,000. The decree- 
holder-appellant filed a claim before the 
Special Judge under s. 9, Encum. 
Estates Act, and claimed a sum of 
Rs. 17,467-4-0 as still due to him. The case 
put forward by him was that in the calcula- 
tion of the amount due to him the interest 
should de calculated on the decretal amount 
at the rate of 84 per cent. with yearly rests, 
This position was controverted by Iltifatun- 
nisa, the applicant, and she claimed the 
benefit of the provisions of the Usurious 
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Loans Act (X of 1918) as amended by the: 
Usurious Loans (U. P. Amendment) Act. 
XXII of 1934. 

The learned Special Judge held that the 
interest provided for by the compromise 
decree was excessive and accordingly reduc- 
ed the interest from 8+ per cent. com 
poundable with yearly rests to 7 per cent. 
simple interest. The decretal amount with 
interest at the rate of 7 per cent. per annum 
came to Rs. .16,38490 on the date of the 
application filed by Iltifatunnisa under s. 4, 
Encunr. Estates Act. As she had already 
paid a sum of Rs. 18,000 the learned Judge 
held that the appellants had received a. 
surplus amount of Rs. 1,615-7-0 and as such, 
were not entitled to a decree with respect 
to any amount. In view of these conclusions 
the learned Judge rejected the claim of the 
appellants. The reasons assigned by the 
learned Judge for granting relief to Iltifat- 
unnisa in the matter of interest commend 
themselves to us. ‘The security for the mort- 
gage debt was, as already stated, more than 
sufficient and the appellants, therefore, ran. 
no risk in advancing the loan. Iltifatunnisa 
abided by the terms of the compromise 
decree and punctually paid the instalments 
provided for by that decree. She had on the 
date of the application under s. 4 paid to the 
appellants a sum of Rs. 18,000 that was far 
in excess of double the amount originally 
advanced by the appellants. In this state of 
the facts it is impossible to hold that the 
learned Judge was not justified in extending. 
to Iltifatunnisa the benefits of the provisions 
of the Usurious Loans Act as regards reduc- 
tion in the rate of interest. ; 

It is, however, contended by Mr. Peare 
Lal Bannerji that the provisions of the. 
Usurious Loans Act were not applicable to 
the claim of the appeliants and he accord- 
ingly urges that the learned Judge of the 
Court below was wrong in interfering with 
the rate of interest provided for by the 
compromise decree. In support of this con- 
tention he has invited our attention to two 
provisions of the Usurious Loans Act. He 
has firstly relied on s. 2 (3) (4) (a) which pro- 
vides that suits to which the Act applies. 
are suits “for the recovery of loan made 
after the commencement of this. Act.. He 
has further placed reliance on proviso 2 to 
sub-s. (1) of s. 3 of the Act which lays down 
that, in the exercise of the power given to. 
the Court to re-open the transaction between. 
the parties, the Court is not competent to 
“do anything which affects any decree of a 
Court.” He argues that as the loan which 
was the. basis of the cumpromise decree 
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‘was incurred by Iltifatunnisaa prior to the 
‘passing of the Usurious Loans Act and as 
that loan had merged into a decree the 
learned Judge of the Court below was not 
justified in applying the provisions of the 
-Act to the loan or the decree in quession. 

In our judgment there is no force in- the 
argument of the learned Counsel. By s. 2 (3) 
(14) the Act has been made applicable to 
“any proceedings for the determination of a 
‘claim .under the Encum. Estates Act, 
1934.” It follows that the provisions of the 
Act as regards the re-opening of transactions 
between the parties thereto and as regards 
the reduction of interest have been made. 
applicable to all proceedings under the 
Encum. Estates Act irrespective of the 
‘date on which the loan that forms the sub- 
ject of those proceedings was incurred. In 
other words, in proceedings under the 
Encum. Estates Act, it is competent to 
a Court to reduce the rate of interest even 
‘though the loan was incurred prior to the 
passing of the Usurious Loans Act. 
‘view of the matter, the learned Judge of the 
‘Court below was right in applying the provi- 
‘sions of the Usurious Loans Act to the 
claim preferred by the appellants. “There 
was no doubt a compromise decree obtained 
by the appellants but the moment Iltifat- 
‘unnissa’S application under the Encum. 
-Estates Act was forwarded by the Collector 
‘to the Special Judge and the decree-holder 
put forward the claim under s. 9 of the Act, 
the decree ceased to exist. Itis clear from 
‘the scheme’ of the Encum. Estates Act 
that a decree obtained by a creditor ceases 
to exist as such when he prefers a claim 
under s. 9 of the Act. The claim has to be 
adjudicated upon not on the basis of the 
decree held by a claimant but on the basis of 
tthe loan that he originally advanced to the 
landlord applicant. That this isso is clear 
from the provisions.of ss. 14 and 15 of the 
Act. It is to be noted in this connection that 
-every claim preferred by a creditor ulti- 
mately becomes the subject of a decree 
passed by the Special Judge. This shows 
that a decree obtained. by a creditor prior to 
“the -initiation of proceedings under the 
Encum. Estates Act ceases to be opera- 
‘tive asa decree when the debt which merged 
in that decree becomes the subject of adjudi- 
-cation by the Special Judge. A claim by a 
creditor based on a decree stands on the 
same footing as a claim by a creditor on the 
basis of the. loan advanced by him. It is, 


‘therefore, manifest that. when the appellants 
preferred their claim under’ the Act before 


“the Special Judge the decree in their favour 
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ceased to exist and as such, there could be 


no question of the Court not having the 
power to reduce the rate of interest uhder 
s. 3 of the Act. 


Mr. Peare Lal Banerjee also contended 
that the rate of interest stipulated in the 
mortgage deed and provided for by the com: 
promise decree was not excessive and as 
such the learned Special Judge was wrong 
in interfering with that rate. We are not 
impressed with this argument:. The circum- 
stances pointed out by the Court below 
fully justified that Court in concluding that 
the rate of interest was excessive and in 
reducing that rate to 7.per cent. per annum. 
Lastly it was argued by Mr. Banerji” that.in 
view of the provisions of s. 14- (4) (a) read 
with sub-s. (5) of s. l4, Encum. Estates 
Act, it was incumbent on the Special Judge 
to calculate the amount that was due to the 
appellants on December 31, 1916 on account 
of principal and interest and to treat that 
amount as principal. and then to allow 
interest on that amountat such rate as the 
Court deemed reasonable. ‘In our judgment 
this argument is untenable . Sub-cl, (a) 


of sub-s. (4) of s. 14 can apply only to those. 


cases in which as’a result of his finding, the _ 


Special Judge comes to the conclusion that 
a certain amount is due to a claimant on 
account of principal and interest on the date 
of the application under s. 4. It can obvious- 
ly have no application to a case like the 
present in which the finding of the Special 
Judge was- that no amount was due to the 
claimant on the date of the application. The 
Special Judge was not, therefore, called upon 
to apply the provisions of sub-s. (5) of s. 14, 
Encum. Estates Act. For the reasons 
given above, we hold that the decision 
appealed against. is perfectly correct and 
accordingly we dismiss this appeal with 
costs. There is a cross-objection filed by 
Htifatunnisa. There is no force in that 
objection. Itis accordingly dismissed with 
costs. ; 


D. l Appeal dismissed. 
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-CALCUTTA HIGH COURT 
sè o> PU Bench: 
Application in Suit No. 1895 of 1936 
©, March 11, 1941 
_. DERBYSHIRE, ©. J., PANCKRIDGE-AND 
i . NASM ALI, JJ. 
HARSUKDAS BALIKISSENDAS— 
a PLAINTIFE 


="A ge 
Lee versus 
“DHIRENDRA NATH ROY AND OTHRRS 

| / — DEFENDANTS 

Negofiable Instruments Act (XXVI of 1881), ss. 4, 
‘ 5, 7—-Character of document, determination 0f— 
Stamp of document bearing word “ hundi ’’—Docu- 
ment held promissory note and not hundi—Word ‘‘ac- 
cepted’ written across docum:nt held merely repeat- 
ed promise- Bengal Money-lenders Act (X of 1940), 
. s. 34 (1),(b) GD—Pro note merging in decree before 
passing -of Act—Court, if- can deal with such decreg 
under s. 34.(b) (bd) Ud). 

The document which was executed on a paper on 
which was engraved the form of a stamp for Rs. 2-4-0 
and the upper part of which bore the word‘ hundi” 
wag as- follows; ‘‘ sixty days after date without grace 
wp promiseto pay to Messrs. Hursookhdas Balkishen- 
dass or order at Calcutta the sum -of rupees two 
thousand five hundred only for value received.” -Across 
that document was written ‘‘ accepted. Dhirendra- 
nath Roy, Girindranath Roy, Birendranath Roy”: : 

Held, that the .word ‘‘hundi’’on the stamp did 
not determine the.character of the document. To de- 
termine the character of tle document the Court must 
look tothe provisions cf the document itself. ‘The 
document, contained a promise and not an orderand was, 
“thérefore, a promissory note and not a kundi or bill 
ofexchange. The word ‘acceptance’ meant assent on the 
part-of tiie drawes butas there was no drawee because 


there was no order the effect of the “word ““ accept- . 


‘ance,’”’. if: it had any effect at all, was Simply to add 
the assent of the maker of the note to the promise he 
had already given. In other words, it repeated the pro- 
mise the promisor had already made. .Davis-v. Clarke 

(1) and Peto v, Reynoids (2), relied on. [p. 163, cols, 
- 1&2.) 


Where a promissory note has merged in a dacree before 
the passing of the Ben. Money-lenders Act the Court is 
competent to deal with the decree under s. 34 (1) (b) 
(ti) and as the powers conferred on the Court by s. 34 
(1) (b) (ii) are within the competence of the Bengal 
Legislature by reason of items Nos.4 and 15 of the 
concurrent list of the Govt. of India Act, the question 
of the validity of the Act with regard to promissory 
notes cannct arise in such a case. 192 Ind. Cas. 225 
(4), relied on. [p. 164, col. 2.) 


Meista, Š. M: Bose, D. N. Sen and Niren 
“De, for the Applicants (Defendants). 

Messrs. $. C. Bose and S. P. Chaudhury, 
for the Respondent (Plaintiff). 


Derbyshire, C. J.—This is a matter re- 
ferred to this Bench under Chap. V, r. 3 of 
“the Original Side Rules. It is an application 
by the defendants in Suit No. 1895 of 1936 of 
the original civil jurisdiction of this Court 
for relief under the Ben. Money-lenders 
Act, 1940. On June 1, 1936, the applicants 
executed certain documents in the follow- 
ing form. I will take the first document ; 


196—23 & 22 
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they are all alike in form and date. 


“Rs. 2,503. 83 Cossipore Road, Calcutta, 


June 1, 1936, 

Sixty days after date withoub grace we promise 
to pay to Messrs. Hurssokhdas Baikissendass or order 
at Calcutta the sum of rupees two thousand five 
hundred only for value received. 

Sd. Dhirendranath Roy. 
Sd. Girindranath Roy. 
Sd. Birendranath Roy.” 

Across that document was written “Ac- 
cepted. Dhirendranath Roy, Girindranath 
Roy, Birendranath Roy”. The document 
was execuled on a paper on which is en- 
graved the form of a stamp for Rs. 2-4-0. 
‘The upper part of the stamp bears the word 
“hundi”. In all seven documents, similar 
to the one mentioned, bearing different 
amounts were executed on June 1, 1936. The 
total amount spegified in the seven docu- 
‘ments is Rs. 20,000. Apparently, those docu- 
ments were not met at maturity although 
they were presented to the makers, with the 
result thata suit was brought on the original 
side of this Court by the plaintiffs against 
the defendants. The suit was brought under 
the provisions of O. XXXVII, Civil P. C. 
which provide for a summary method of 
obtaining judgment. In the plaint the in- 
struments just mentioned were set out and 
it was stated that the plaintiff-firm’s claim 
was against. the defendants as drawers of 
the seven hundis drawn upon and accept- 
ed by the defendant themselves, payable 
to the plaintiff-firm or order at Calcutta. 
Paragraph 2 of the plaint alleges that the 
defendants verbally agreed to pay interest 
after the due dates at the rate of 12 per 
cent. per annum. Paragraph 3 alleges that 
the said hundis were duly presented for 
payment on the due dates, but were dis- 
honoured. Paragraph 4 sets out the claim 
by “the plaintiffs, the principal, namely, 
Rs. 20,000 and the interest from the respec- 
tive due dates up to November 30, 1936, 
at 12 per cent. per annum, such interest 
amounting to Rs. 933-10-8. The claim was 
for a decree for Rs 20,933-10-1 interim in- 
terest, and interest on judgment. Though it 
does not appear that the claim for interest 
under the verbal agreement alleged was 
strictly within the provisions O. XXXVII, r. 2 
yet a decree was passed by the Court against 
the defendants on March 5, 1937 for the 
sum of Rs. 21,261-9-10 with interest thereon 
ab the rate of six per cent. per annum from 
the date thereof until realization. We are 
informed that asum of about Rs. 5,000 has 
been paid by the defendants, the applicants, 
to the plaintiffs under that decree. 

On. September 1, 1940, the -Ben. Money 
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lenders Act, which had previously received 
the assent of the Governor General, came 
Into force. Under that Acta loan which is 
not secured by way of mortgage may not 
bear interest exceeding a rate of ten per 
cent. per annum, ard further provisions are 
made enabling Courts to re-open unsatisfied 
- decrees where the interest has exceeded the 
prescribed amount. If interest on the loan 
‘had been reckoned at ten per cent. only, 
it would have been less than the sum of 
Rs. 1,261-9-10 which is included-in the decree 
in respect of interest. Consequently, the 
defendants—the present applicants—made 
an application to this Court to have the 
decree. re-opened and to be given such relief 
as they were entitled to under the Ben. 
Money-lenders Act. That reliefas claimed 
would include a reduction in the decretal 
amount in respect of the fnterest accrued up 
to the time of the decree; it would also in- 
clude the culting out of the interest award- 
ed from the time of the decree until realisa- 
tion, and it would further include the al- 


terations of the decree so as to make the, 


decretal amount payable by instalments and 
not in one sum. Such relief was originally 
claimed. When the matter came before 
this Court the defence was raised that. the 
Ben. Money-lenders Act, in particular, s. 34 
(2), under which the relief was asked, was 
outside and beyond the law.making powers 
of the Ben. Legislature in that it purported 
to deal with loans’ evidenced by promissory 
notes. Promissory notes are mentioned in 
Item No. 28 of List I of Sch. VII, Govt. of 
India Act, 1935, and consequently it was 
contended that legislation with respect to 
promissory notes can only be undertaken by 
the Federal or Central Govt. and not by the 
Govt. of Bengal. We asked Counsel for the 
applicants to satisfy us that the interest in- 
cluded in the decretal amount exceeded ten 
per cent. He did so, but he stated af the same 
time that it exceeded ten per cent. by such 
a small sum that it was not worth his while to 
ask for relief from the excessive interest which 
was contained in the decretal amount. He 
abandoned that part of his claim for relief 
and simply asked for the abrogation of the 
interest from decree to realization, and an 
order for payment of the decretal amount 
without interest by instalments. The Ben. 
Money-lenders Act in s. 2 (12), defines “loan” 
to -be an advance, whether of money or in 
kind, made, on condition of re-payment with 
interest and includes any transaction which 
is, in substance, a loan but does not include 
amongst other things, a 

(e) an advance made on the basis of a negotiahle 
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instrument as defined in the Negotiable Instruments 
Act, 1881, other than a promissory note.” 


The first question, therefore, is whether 
the instruments upon which the plaintiffs 
sued and obtained the decree at any rate in‘ 
part were promissory notes or whether they 
were other negotiable instruments as defined 
in the Negotiable Instruments Act of. 1881. 


Section 4, Negotiable Instruments Act; de- | 


fines a promissory note as follows : 


“A “promissory note” is an instrument in writing 
(not being a-bank‘note or a currercy-rote) containing 
an unconditional undertaking signed by the maker, 
tô pay'a certain sum of money only to, or to the order 


of, a certain person, or to the bearer of the instrument.” 


Section 5 enacts : 

“A ‘bill of exchange’’ is an instrument in writ- 
ing containing en-unconditional order, signed by the 
aker, directing a cértain person to pay a certain sum 
of money only to, or tothe order of, a certain person 
or to the bearer of the instrument.” 


There is no definition in the Negotiable 
Instruments Act of the instrument called 
a “hundi.” Apparently, there is no legal 
definition either statutory or otherwise of 
a hundi, though such dccuments are in 
common use, „There is, however, a defini- 
tion or desctiption of a hundi in Wilson’s 
Glossary published in 1940 and edited by 
Mr. Ganguly and Mr. Basu, both Advocates 
of this Court, and that description on defini- 
tion is “hundi—a bill of exchange.” The ap- 


plicants in'ottier to bring themselves within . 
the Act say.that although these instruments . 


bear the word “hundi” cn the face of them, 
they are promissory notes simply. The 
plaintifs on the other hand contend that 
these instruments are on the face of them 
labelled “hundis”’ and so bills of exchange, 
that further they have been accepted by the 
applicants, so that both in their nature and 
by their description they are bills of ex- 
change other than promissory notes. The 
documents themselves, as I have said, were 
executed on engraved paper as described. It 
must be remembered, however, that under 
the Stamp Rules of 1925 made under the 
Stamp Act of 1899 it is provided in r. 5 that: 


"A promissory note or bill of exchange shall except 
as provided by s. 11 or rr. 13 and 17, be written on 
paper onwhich a stamp of the proper value, with or 
without the word “kundi” has been engraved or oim- 
bossed.’ 

Section 11, Stamp Act,so far as it is ma- 
terial provides : 

“The following instruments may be stamped ‘with 
adhesive stairs, namely ; , 

(a) Jnsirurxents chargeable with the duty: of one 
anna (or half an anna), except parts of bills of ex- 
change payable ctherwise than on demand and drawn 
in sets; Sig ote t - 

(b) bills of exchange and promisgory notes drawn or 
made out of British India.’’ 

5 ; 
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Rule 15 of the Stamp Act Rules, as far as 
is material, provides : 

“The following instruments may be stamped with 
. adhesive stamps, namely ; 

(a) Bills of exchange payable otherwise than on 
demand and drawn in sets, when the amount of duty 
does not exceed one anna for each part of the set.” 

Rule 17 provides : 

“The following instruments when 
adhesive stamp shall be stamped with the following 
descriptions of such stamps, namely : ane 

(a) Bills of exchange, cheques and promissory notes 
drawn or made out of British India and chargeable 
with a duty of more than one anna; with stamps bear- 
ing the words ‘‘foreign bill.” l 


“It will be seen, therefore, that s. 11, Stamp 
Act, rr. 13 and 17, of the Stamp Act Rules, 
have no application whatever to documents 
of the kind now under consideration and 
‘that r. 5, simply provides that a promissory 
note or a bill of exchange shall be written 
on' paperon which a stamp ofthe proper 
value with or without the word “hundi” is 
engraved or embossed ‘Therefore, an ins- 
trument on which the word “kundi” is en- 
graved may be either a promissory note or a 
bill of exchange. The word “hundi” on the 
stamp does not determine «the character 
of the documént. To determine.the character 
of the document we must look tothe provi- 
sions of the document itself. From the de- 
finitions of “promissory notes” and bills of 
exchange,’ 16 will be seen that the essential 
character of a promissory note is that it shall 
contain a promise and the essential character 
of a bill or exchange is that it shall contain 
an order. In this particular case each one 
of these instruments contains a promise. 
None of them contains an order. They, 
therefore, satisfy the definition of a promis- 
sory note, but do notsatisfy the definition of 
a-bill.of exchange. It is contended, however, 
that the word “accepted” over the signatures 
of the makers changed the character of the 
document from a promissory note to a bill of 
exchange. Certainly it is not usual for the 
maker of a promissory note to write ‘‘accept- 
ed” across it, but it is sometimes the case 
that the maker of a bill of exchange writes 
“accepted”? across it. But that in my view 
isnotconclusive. The word “accept” simply 
means with regard to bills of exchange, to 
take responsibility for or to agree to meet. 
That is according to common language. In 
s. 7, Negotiable Instruments Act, where re- 
ference is made to the acceptor of a bill of 
exchange, it is provided : 

.“‘After the drawee of a bill has signed his assent 
upon the bill......... and delivered the same or given 
notice of such signing to the holder or to some person 
on his behalf he is called the ‘‘acceptor’’.”’ 

That indicates what acceptance means 
according to the Negotiable Ipstruments 
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Act. It means assent, but it means assent 
on the part of the drawee. Here there is no 
drawee because there is no order. The effect 
of the word ‘‘acceptance,” if it, has any effect 
at all, which I very much doubt is simply to 
add the assent of the maker of the note to 
the promise he hasalready given. In other 
words, it repeats the promise the promisor 
has already made. That can have no further 
legal effect. In my view it is clear from the 
definitions of “promissory note” and bill of 
exchange” that these particular documents 
are nothing but promissory notes, Those 
conclusions follow from a c‘nsideration of 
the Negotiable Instruments Act. However, 
they appear to be in keeping with the deci- 
sions which were given upon promissory 
notes and bills of exchange before the law 


“was codified eithes here or in England. In 


Davis v. Clarke (1),in discussing the ques- 
tion as to whether a particular document was 
a promissory note or a bill of exchange 
Coleridge, J. said : 

“The safe course is to adhere to the mercantile 
rule that an acceptance can be made only by the 
party addressed, or for his honour. Here the last is 
not pretended: and the first cannot be presumed. If 
the John Hart addressed is different froin the John 


Hart who draws, there is still no acceptance ; if the 


same, then the instrument is a promissory ncte and not 
a bill of exchange.” 


There is also the dictum of a very great 
lawyer, Parke B., in Peto v Reynolds (2). At 
p. 415, Parke B. said : ; 


_ “With the exception of Regina v. Hawkes (3), there 
is no case in which it has ever been decided that 
an instrument could bea bill of exchange where there 
was not a drawer and a drawee.”’ 

A little later : 

“I do not see why the instrument may not be treated 
asa promissory note, because, upon the face of it, there 
isa promise to pay the amount written in the name of 
Samuel Reynolds.” 


In coming to the conclusion based on a 
consideration of the Negotiable Instruments 
Act that these instruments are promissory 
notes and not bills of exchange, therefore, 
there is the support of the law previous to 
its codification. The position then being that 
these documents are promissory notes, . the 
question is whether, the decrees being based 
on them, the Bengal Provincial Legislature 
directing the Court to'alter them was acting 
outside its legislative powers. As I said 
earlier it was contended that only the 
Federal Legislature can legislate with re- 
gard to promissory notes and not the Provin- 
cial Legislature. The powers that we are 
asked to exercise were given by s. 34 (1) 

(1) (1844) 6 Q B 16; 1 Car.& K177;13 LI O B 205: 
8 Jur. 688; 66 R R 255. 

(2) (1854) 9 Ex. 410 (415);2 CLR 491; 23 L J Fx. 
98; 18 Jur. 472; 2 W R 196. ed 

(3) (1838) 2 Mood 0 C 60. 
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(b), Ben. Money-lenders Act : 


“In respect of loans advanced before the commence- 
ment of this Act other than those referred to in cl. ta) 
(which are leans secured by mortgage). ... 

(22) On the application of a judginent-dobtcr against 
whcm a decree in such suit has been passed whether 
before or aftcr the commencement cfthis Act and after 
notice to the decree-holder, the Court may order at 
any time after the decree has been jassed that the 
amount of the decree shall, subject to such conditions 
as the Court may impcse, be payable without interest 
in such number of annual instalments, on such dates and 
within such period not exceeding twenty years as the 
Court thinks fit having regard to the circumstances of 

_ the plaintiff and the defendant or the decree-holder and 
the judgment-debtor and the amount of the decree, 
and that, if default is n ade in making payn ent of any 
instalment that instalment and not the whole of the 
decretal amount shall be recoverable.” 


This was a loan based on a promissory 
note. It was a loan to which prima facie 
the provisions of the Act apply. The plaintiffs 
said that the Act is ulira vires because it 
deals with promissory notes whichis a 
federal matter. Now, the Act certainly 
deals with loans based on promissory notes. 
But the main and obvious purpose of the 
Ben. Money-lenders Act is to give relief to 
horrowers of money. The Local Legislature 
has powers to do that under item No. 27 of 
List II. But borrowers of money very fre- 
quently give promissory notes and it would 
be impossible to give relief to borrowers of 
money ina great many cases if promissory 
notes and decrees under them were untouch- 
ed. The Act appears to deal with promissory 
notes only so far as is necessary to give 
relief to borrowers. If it were necessary to 
decide whether the Ben. Money-lenders Act 
1940, in this respect, were encroaching upon 
the powers of the Central Legislature under 
List I, Item No. 28 to legislate with respect 
of promissory notes, or dealing incidentally 
with rights of holders of promissory 
notes in the carrying out of its pur- 
pose of dealing with money-lendeis and 
money-lending under List I], item No. 27, 
1 should be prepared to decide that matter. 
But whatever the legel position as regards 
the Act and promissory notes may be, this 
case Las to be decided upon its own facts. 

Whenthe Ben. Money-lenders Act came 
into force on September 1, 1940, after the 
Governor-General had given his assent, the 
rights and obligations of the promisees and 
the prcmisors under these notes had become 
merged in the rights of the decree-holders 
and the judgment-debicrs respectively. The 
decree-holders obtained their decrees for 
the principal and interest up to the date 
of the decree under O. XXXVII, r. 2, Civil 
P.C. From the date of the decree the decree- 
holders got their subsequent interest under 
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s. s. 34, Civil P. C. Under whatever pro- 
visions of the law the decree was given, we 
have to deal with the decree as it stood at 
the time this application was made, because 
that decree embodies the rights of the decree- 
holders and the judgment-debtors. We are 
asked to alter not the rights of anyone under 
a promissory note but to alter the rights 
of someone under the decree by striking 
out the order for the payment of interest 
from the date of the decree to realization and 
by making the decretal amount payable by 
instalments instead of in one sum. This 
is to be done by the exercise of the powers 
given to the Court by the Ben. Money- 
Lenders Act after that Act had received 
éhe assent of the Governor-General. The 
Bengal Legislature with the assent of the 
Governor-General was competent to give 
the Court those powers under Items Nos. 4 
and 15 of the Concurrent List, List IIT. 
(See s. 107 (2}, Govt. of India Act). That 
being so, the question of the validity of the 
provisions of the Ber. Money-lenders Act 
with regard to promissory notes does not 
arise in this case. This view isin accordance 
with the decision of the majority of .the 
Federal Court in the recent case in Subrah- 
manyan Chettiar v. Muthuswami Goundan 
(4). For these reasons Lam of the opinion 
that this Court has power to give the- relief 
now asked.for, namely to alter- the decree so 
that it no longer carries interest as from the 
date it was passed and to make it payable, 
instead of in one sum, by instalments. The 
balance of the decretal amount will be pay- 
able in four annual instalments, the first in- 
stalment of Rs. 4,011 begining on May 1, 1941: 
the other three instalments of Rs. 4,000 each 
will be payable on May 1 of each year. 
There will be no order as to costs in this 
matter. Certificate under s. 205, Govt. of 
India Act of 1935, is granted. 


Panckridge, J.—I agree and I have noth- 
ing to add. 


Nasim Ali, J.—I agree. In the hundis in 
question drawers and the drawees are the 
same persons. They contain two promises by 
the same persons to pay the amount to the 
payee. Further, the hundis in question do 
not contain anything in the writting of the 
makers from which the drawees can be ascer- 
tained with reasonable certainty, The words 
“accepted” and the signatures under that 


word may imply scme sort of arrangement 

(4) (1940) 3 F L J 157; 192 Ind. Cas, 225; A I R 1941 
F O 47,1941 O W N 425;73C LJ1; 1941 RD 205; 
53 L W109; 13R F C47; 1941 OL R187; 7 B R523; 
22 P LT 155; (1941) MW N 100;45 O.W NEO]; 
(1941) 1 MLeJ 1 Sup. (Œ ©. 
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that the drawers themselves would be the 
drawees. But such arrangement is not an 
arrangement evidenced by anything in the 
writing of the maker. The instruments in 
question contain promises to pay. In view of 
the contents of the instruments in question it 
is verv difficult to read these promises as 
orders. 

The contention of the decree-holder firm is 
that the decision of the majority of the Judges 
of the Federal Court (Gwyer, CO. J., and 
Varadachariar, J.)in Subrahmanyan Chettiar 
v. Muthuswami Goundan (4), does not con- 
clude the dispute relating to the question 
whether s. 34 (1) (b) (ii), Ben. Money-lenders 
Act, 1940, is ulira vires of the Bengal Legis- 
lature. The arguments in support of this 
contention are these (1) The definition of 
‘debt’ in the Mad. Act does not expressly in- 
clude a debt on a promissary note. Sec- 
tions 7,8 and 19, Mad. Act, do not expressly 
refer to decrees on promissory notes, passed 
before the commencement of the said Act. In 
view of the special provisions of the Mad. Act 
the pith and substance of the said Act was 
held by the majority of the Judges as legisla- 
tion not with respect to promissory notes. 
The definition of‘loan’ in the Ben. Money- 
lenders Act expressly includes promissory 
notes. Sections 30, 3land 34 (1) (b), Ben. 
Act, operate on decrees passed before the 
commencement of the Actin suits on loans 
which expressly include loans on promis- 
sory notes. The pith and substance of the 
Ben. Act cannot, therefore, be said to be 
legislation not with respect to promissory 
notes. (2) The majority of the Judges did 
not decide whether decrees in suits on 
promissory notes come under Item No. 53 
of List I or not. 

The decision of the majority of the 
Judges in Subrahmanyan Chhettiar v. 
Muthuswami Goundan (4), is that legislation 
with respect to decrees on promissory notes 
before the commencement of the Mad. Act 
is not legislation “with respect to promissory 
notes“ (Item No. 28 of List. I). It is 
true that there are some observations in the 
judgment of the Chief Justice of India to 
the effect that the Mad. Act contains no 
express reference to promissory notes 
and that the pith and substance of the Mad. 
Act cannot be said to be legislation with 
respect to promissory notes but the decision 
of the learned Chief Justice was based on 
tha broad ground that a decree on a 
promissory note passed before the com- 
mencement of the Mad. Act was not a 
debt on the promissory note, the debt hav- 
ing merged in the decree beforeethe com- 
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mencement of the Act. Varadachariar, J. 
made a distinction between decrees passed 
before the date of the Mad. Act and decrees 
passed subsequent to the Act and repalled the 
contention that where the decree on pro- 
missory note was passed before the Mad. 
Act the matter must be regarded as falling 
under Item No. 28 of List I. In view of the 
interpretation put by the majority of the 
Judges upon the words “promissory note” 
in Item No. 28 of List I, the Ben. Act so 
far aS it opperates on decrees in suit on 
loans evidenced by promissory notes passed 
before the commencement of the Act would 
not come under the said item. Itis true that 
the majority of the Judgesin Subrahmanyan 
Chettiar v. Muthuswami Goundan (4), do 
not expressly refer to Item No. 53 of List I 
in their judgmerts. Sulaiman, J., in his 
judgment refers to this item. This item 
refers to jurisdiction and powers of all 
Courts with respect to any of the matters in 
List I. The only item in this list dealing 
with promissory notes is Item No. 28. This 
item having been interpreted by the majority 
of the Judges to exclude decrees in suits on 
promissory notes before the commencement 
of the Act it was not necessary for the learn- 
ed Judges to refer to Item No. 53. If decrees 
on promissory notes before the commence- 
ment of the Act are outside Item No. 28, they 
are necessarily outside Item No. 53. The 
provisions of s. 34 (1) (b) (ii) are not in con- 
flict with the Negotiable Instruments Act (an 
existing Indian law on a subject in List I 
within the meaning of s. 107 of the Constitu- 
tion Act). These provisions are in conflict 
with rr. 3 and 11, O. XXI, r. 2 (2-b), (3), 
O. XXXVII, Civil P. C. (an existing Indian 
law). In view of the decision of the majority 
of the Judges in Subarahmanya Chetttar 
Muthuswami Gundan (4), that decrees on 
promissory notes passed before the com- 
mencement of the Act do not come under 
ltem No. 53 read with Item No. 28 of List I, 
the impungned provisions must be held to 
be with respect to the Civil P. C. and 
jurisdiction and powers of Courts with 
respect to matters outside the Federal List. 
They, therefore, come under Items Nos. 4 
and 15 in List III.. The repugnancy of. 
the impugned provisions to the Civil P. C. 
(an existing Indian law) has, therefore, been 
cured by the assent of the Governor-General, 


g, Order accordingly. 
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OUDH CHIEF COURT 
Criminal Appeal No. 269 of 1941 
August 25, 1941 
GHULAM Hasan, J. 
NAND LAL— APPELLANT 
VETSUS 
KING- EMPEROR— COMPLAINANT 
— RESPONDENT 
Evidence Act (I of 1872, s. 114 (a)—Ineriminating 
articles found with accus: d— Accused contending these 
` to be his own—Court disbelieving - Prisumption 
under s. 114 ʻa), if can be drawn. 

Where the accused stated in defence thatthe in- 
criminating articles recovered from him were his own 
property, which was disbelieved by the Courts, it must 
be held that the accused had failed to satisfactorily 
acccunt for the possession of the articles in question 
and the prosecution is entitled to rely on the pre- 
sumption under s. 114 (a) of the Ivi. Act thatthe ac- 
cused was eithera thief cr a receiver of the stolen 
goods. Cr. Rev. No. 73 of 1941, relied on. [p 168, col. ?.] 


Cr. A. against the order of the Sessions 
Judge of Rae Bareli, dated May 23, 1941. 

Messrs. R. F. Bahaduryi and J. P. 
Asthana, for the Appellant. 

The Assistant Govt. Advocate, for 
Crown, 


Judgment.—Nandlal Ahir, resident of 
Bhupkhera, District Unao, appeals against 
his conviction and sentence under s. 395 
of the I. P.C., to five years’ rigorous im- 
prisonment by the learned Sessions Judge of 
Rae Bareli. 

The appellant was committed for trial for 
having committed a dacoity along with eight 
other persons on the night of November 7/8, 
1940, in- the hamlet of Ranikhera village 
Rajamau, -at the house of one Raghu- 
nandan Prasad. The inmates of the house 
at tbe time of the commission of the 
dacoity were the complainant Raghunandan 
Prasad (P. W No. 1), who was sleeping in- 
side his courtyard on the night in ques- 
tion along with his wife, Mst. Jagdei (P. 
W. Nc. 2), and his brother Babu Lal (P. 
W. No. 3), who was sleeping outside his 
‘door. The learned Sessicns Judge of Rae 
Bareli acquitted seven persons including two 
brothers of Nandlal appellant and convict- 
ed the appellant and’ another man Pancham 
of an offence under s 395 ofthe J. P.C., 
and sentenced them to five years’ r:gorous 
imprisonment. Pancham has not filed any 
appeal. The only eye-witnesses of the oc- 
currence were the three inmates of the house; 
namely Raghunandan Prasad, Jagdel and 
Babu Lal. “The learned Judge held that the 
identification of the. accused was not con- 
vincing. He was, however, convicted upon 
the recovery of three articles from his 
house, namely Ex. X,. a piece of yellow 


the 
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and Ex. XII 


Nandlal pleaded not guilty and his de- 
fence was that the evidence of search wit- 
nesses was tainted owing to enmity and that 
the articles recovered belonged to him. He 
also put forward the defence. that he had’ 
been falsely implicated by the investigating 
officer who had demanded from him a bribe 
which he had refused to pay. 

The accused along with others was arrest- 
ed on December 1, 1940, when the Poliee 
carried out a raid in village Bhupkhera. 
The identification was held on Decem- 
ber 11, 1940, and the ideniification chart 
(Ex. 10) shows that all the three inmates 
ef the house identified the appellant cor- 
rectly. The identification chart also shows 
that Raghunandan Prasad identified six 
persons correctly and made three mistakes. 
His wiie Jagdei identified seven persons 
correctly and made two mistakes. Babu 
Lal identified five persons :correctly and 
made four mistakes. ‘The nine accused 
were mixed up with 40 under-trials. It is 
noted in the identification chart that the 
appellant had stated that Raghunandan 
knew him previously. There is no sug- 
gestion whatever that any of the other eight 
accused were known to the identifying wit- 
nesses or were shown to them before. The 
learned Judge observes that all the identify- 
ing witnesses took care to identify exactly 
nine persons. This fact in his opinion 
threw into suspicion the bona fide nature 
of the effort of the identifying witnesses. 
He observes that “this along with the 
number of mistakes committed suggests 
that the identification becomes a complete 
hit and miss affair” and in. this connection 
he goes on to observe that “once the bona 
fide nature of an identifying witness’ evi- 
dence is suspected as it must be suspected.in 
this case the value of such identifying 
evidence may have some corroborative worth 
but cannot by itself form the basis of a 
conviction”. In this connection the learned 
Sessions J udge criticises the Police for the 
great delay that took place in the carrying 
out of a raid upon the residents of Bhup- 
khera and concludes therefrom that the 
Police did not think much of the clue 
leading in the direction of Bhupkhera 
and consequently did not conduct this 
raid before. In his opinion the delay was 
inexplicable and this led him to fall back 
upon the only other evidence left in the 
case, namely the identification of the pro- 
perty. The learned Judge, however, does 
not ignore the fact that the identification 


cloth, Ex. XI gold earring 


silver bangle. 
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by the three inmates of the accused’ can 
be.used as corroborative evidence in respeci 
of such persons from whom property 
alleged to be stolen was actually reco- 
vered. : 8 

As regards the recovery of the incri- 
minating articles, it appears that they were 
recovered in the presence of witnesses, 
Durga Din and Ram Baran (P. Ws. Nos. 16 
and 17). The articles were correctly identi- 
fied by Raghunandan Mst Jagdei and Babu 
Lal in the presence of the Magistrate. 
Exhibit X isa piece of yellow coloured cloth, 
which bears stains of water. The cloth is 
of the same length as other pieces of cloth 
(Exs. II and VIII), which are of white 
colour. 
that the cloth may have been dyed after 
it was stolen as it bears the same stains 
of rain water as the other pieces of cloth 
(Exs. II and VIII). I am not prepared to 
endorse this conclusion. In my opinion it 
is not satisfactorily proved that Ex. X is 
part of the same length of which Exs. II 
and VIII are parts. The learned Assist- 
ant Govt. Advocate also conceded that 
he did not rely upon this piece of evi- 
dence, 

Exhibit XI is a gold earring It cor- 
responds to No. 6 in the list of stolen 
property (Ex. 1). In the aforesaid list 
four gold earrings are mentioned and their 
approximate weight is mentioned as eight 
mashas. Exhibit XI was found to weigh 
three mashas, It is argued therefore on 
behalf of the appellant that Ex. Al is not 
one of the four earrings mentioned in 
Ex. 1. The learned Judge observes that 
the weight given in the list was approximate 
and the difference ofa masha was negli- 
gible. a 

Exhibit XII is a silver bangle. It cor- 
responds to No. 14 of the list, where 
28 amirtidar silver bangles weighing Rs. 70 
approximately are mentioned and it is put 
down that they were purchased from Kundan 
Lal Sarraf of Aminabad, Lucknow. The 
only. criticism against this article was that 
this was fairly common. The learned Judge, 
however, rightly remarked that Ex. XII cor- 
responds exactly with the silver bangles 
mentioned in the list. It also appears that 
at the time of the search 14 articles of jewel- 
lery were recovered from the house of 
Nandlal. A reference to this list will show 
that except one. silver hamel, one hansult, 
one pongi gold, one gold earring and one 
silver lachcha, all the other articles which 
were recovered were found in pairs. Out 
of ‘the five single articles silver hamel, 
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singles. As regards the other two articles, 
namely the earring and the silver lachcha, 
although they are always worn in pairs, 
these are the only two articles which were 
found insingles The fact that the two in- 
criminating articles were found in singles, 
and not in pairs, is a circumstance not with- 
out weight. I am satisfied, therefore, in 
agreement with the view taken by the learn- 
ed Sessions Judge, that at any rate the two 
articles (Exs. XI and XII) were recovered 
from the house of the appellant in a search 
which was perfectly above reproach and that 
these articles were the articles which had 
been stolen at the time of the dacoity. The 
recovery of these incriminating articles, 
along with the identification of the appellant 
by the inmates of the house, leaves no room 
for doubt in my mind that the accused is 
guilty of the offence with which he has been 
charged. The learned Sessions Judge at one 
place appears to throw some doubt upon the 
question of sealing of the incriminating 
articles and refers to the evidence of 
two search witnesses on this point. Durga 
Din’s evidence shows that Exs. X, XI 
and XII were definitely sealed. To the same 
effect is the statement of Ram Baran (P. W. 
No, 17), though the latter is unable to say 
whether the other articles in addition to 
these were also sealed or not. Nandlal stated 
before the Committing Magistrate that the 
property recovered from his house belonged 
to him. He gave no further explanation as 
to how he came to possess them, whether by 
gift, purchase or pawn or in any other man- 
ner. The learned Sessions Judge observed 
in the course of his judgment that Nandlal 
made no attempt to prove how he came by 
the incriminating articles or to prove by the 
evidence of the household inmates and 
neighbours that these articles were honestly 
acquired. The learned Judge proceeded to 


say 
“Once therefore we can presume that they fall 
within the description of stolen property so as to leave 
no doubt that they are stolen property this presump- 
tion will hold good until satisfactorily explained by the 


accused.’ 
. At another place he observed that the onus 


shifted to the accused and if he could establish 
without doubt that he had acquired these 
articles honestly, he would have destroyed 
the presumption of the prosecution. Learn- 
ed Counsel for the appellant has challenged 
this statement of the law and hasstrenuously 
argued that the onus in a criminal case 
always rests on the prosecution and never 
shifts to the accused. He has referred in 
this connection to Emperor v, Hori Lal (L. 
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L. R. 56 All., 250) (1) and Bhutnath Mondal 
v. Emperor (A. Í. R. 1931 Cal. 617) (2). As 
a matter of fact this question is purely 
academical for the purposes of the present 
case inasmuch as I hold the evidence of the 
recovery of the incriminating articles and the 
identification of the appellant by the three 
Identifying witnesses as true and reliable to 
prove the participation of the appellant in the 
offence of dacoity, and there is no room for 
any presumption under s. 114 (a) of the 
Indian Evi. Act. As the point has been raised 
it is as well to dispose of it in a few words. 

The case in Emperor v. Hori Lal (1. 
L. R. 56 All. 250) (1) is inapplicable as there 
the accused actually made the statement that 
he had bonght the goods from one Gajodhar 
and produced evidence in support of his de- 
fence. The leained Sessiops Judge held that 
the evidence produced by the accused was 
not very reliable. The learned Judge (Mr. 
Justice Bajpai), who heard the matter in 
revision, expressed the opinion that the evi- 
dence produced by the accused was fairly 
satisfactory. In so far as the proposition of 
law is concerned, it is perfectly true to Say 
that the onus in a criminal case always rests 
on the prosecution and never shifts on to the 
accused. It is also true to say that before 
raising a presumption of guilt under s. 114 
(a) of the Indian Evi. Act the jury or the 
Court, as the case may be, will be entitled to 
take into consideration the explanation of the 
accused in defence, whether supported by 
evidence or not, and to find out for itself 
whether the explanation given by the accus- 
ed, even though not believed in its entirety, 
is such as to raise a reasonable doubt in the 
mind of the jury or Court as to the guilt of 

:the accused. 

In Bhutnath Mondal v. Emperor (A. 1. 
R. 1931 Cal. 617) (2), it was held that the 
accused is nct hound to prove affirmatively 
that he came by the incriminating goods in- 
nocently. It is sufficient for him to give an 
explanation which may raise doubt in the 
mind of the Court as to his guilt. That was 
a jury case in which the Sessions Judge told 
the jury that since the-stolen goods had been 


found in the possession ofthe accused the . 


onus of proof shifted on to him under s. 114 
of the Indian Evi. Act and that unless the 
accused proved affirmatively that he acquir- 
ed the property lawfully the jury must con- 
vict him. The learned Judges held that this 

(1) 56 A 250; 148 Ind. Cas, 141: (1933) A L J 1531; 


A I R 1933 All. 893; (1933) Cr. Cas. 1523; 6 R A 649; 35 
Cr. L J 621. 


(2) A Ik 1971 Cal. 617; 134 Ind. Cas. 1071: 850 W 


N 291; (1931) Cr. Cas. 801; 33 Cr. LI 40; Ind. Rul, 
(1932) Cal. 31 2). 
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explanation of s. 114 of the Indian Evi Act 
was wrong and the charge amounted to mis- 
direction v¥itiating the trial. 

On the other band it has been held by a 
Bench of this Court in Hazari v. King Em. 
peror (7 O. W. N. 527) (3) that where the 
identity of the stolen articles is established, 
the identity of the thief or the receiver of 
the stolen goods is presumed ro he establish- 
ed. In this case the accused hed attempted 
to prove that ihe articles in question belonged 
to his family hut this evidence was rejected 
by the learned Sessions J udge as manu- 
factured. It was thereupon hell that the 
accused had failed to account for his posses- 
sion of the articles in question. l 
.» In Criminal Revision No. 78 of 1941 (Gur 

rasad v. King-Emperor), which is not yet 
reported, it was held by the Hon'ble the 
Chief Judge that where the accused stated in. 
defence that he had purchased the incrimi- 
nating articles from a man whom he did not 
know and produced evidence which was dis- 
believed by both the Courts below, it must be 
held that the accused had failed to satisfactori- 
ly account for the possession of the articles in 
question-and the prosecution was entitled to 
rely on the presumption under s. 114 (a) of 
the Indian Evi. Act that the accused was 
either a theif or a receiver of the stolen 
goods 

I hold, therefore, that the appellant has 
been rightly convicted by the learned Ses- 
sions Judge. I maintain the conviction and 
sentence and dismiss the appeal. 


D. Appeal dismissed. 


(3) 70 W N 527; 127 Ind. Cas. 247: A I R 1930 Oudh 


353; 31 Or. L J 1240; Ind. Rul. (1930) Oudh 471; (1930. 
Or. Cas, 841, 
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MADRAS HIGH COURT 
Criminal Revision Case No. 635 of 1940 
Criminal Revision Petition No. 596 
of 1940 
November 29, 1940 
LAKSHMANA Rao, J. 

THe PRESIDENT PAKKAM 
PANCHAYAT BOARD—PETITIONER 
VETSUS 
MUNISWAMI REDDY—RESPONDENT 
Madras Lccal Boards Act (XIV of 1920), s. 207— 
Accused found guilty under s. 207—Whether can he 


acquitted on ground that result of his objections was 
not communicated to him, 

Where the accused is in-effect found guilty of the 
offence under s. 207 of the Mad. Local Boards Act his 
acquittal on the ground that the result of his objection 
petition was not communicated tohim is unsustainable, 


Or, R..Case and Cr, R. P. under ss, 435 and 
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439 of the Criminal P. C. 1898, praying the 
High Court to revise the judgment of the 

Court of the Stationary Second Class Magis- 
trate of Tiruvellore dated June 27, 1940 and 
passed in ©. C. No. 422 of 1940. 


Mr. V. Ramaswami Iyer, 
tioner. 

The Public Prosecutor, on behalf of the 
Crown. 


Order.—The Sub-Magistrate has in effect 
found the accused guilty of the offence 
under s. 207 of the Mad. Local Boards Act 
and the acquittal of the accused on the 
ground that the result of his objection peti- 
tlon was not communicated to him is ùn- 
‘sustainable The acquittal is therefore, set 
aside and there will be a retrial of the ac- 
cused in accordance with law. 


for the Peti- 


N.-D. Acquittal set aside. 
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OUDH CHIEF COURT 
Application No. 1 of 1941 
` August 5, 1941 
: AGARWAL, J. 
BHATRONDIN SINGH—Dsrenpant— 
APPLICANT 
versus 
Raja Syed MOHAMMAD MEHDI 


—PLAINTIFF— OPPOSITE PARTY 
U. P. Tenancy Act (XVII of 1939), s. 239 (2)— 
“Rejected”, if includes return of memorandum of ap- 
‘peal for presentation to proper Court. 
The word ‘‘rejected’’ in s 298 (2), U. P. Ten. Act, in- 
‘cludes return of a memorandum of appeal for presenta- 
sion to the proper Court. 


App. under s. 276, U. P. Tenancy Act for 
revision of the order of the District Judge, 
Fyzabad, dated October 22, 1940. 


Mr. Mahabir Prasad Srivastava, for the 
Applicant. 


Mr. M. H. Kidwai, for the Opposite Party. 

Judgment.—This is an application under 
s. 276 of the U. P. Ten. Act against an order 
dated October 22, 1940, passed by the Dis- 
trict Judge of Fyzabad rejecting an appeal 
filed by the applicant. 

An ex parte decree was passed against 
the applicant in favour of the opposite 
party on June 27. 1939. The present appli- 
cant applied for setting aside that ex parte 
decree but his application was dismissed on 
August 14, 1939. He then filed an appeal 
before the District Judge of Fyzabad against 
. the order refusing to set aside the ex parte 
_ decree,. That appeal came on fox hearing on 
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April 6, 1940 and the District Judge was 
of opinion that the appeal lay to the Com- 
missioner and not to him. He therefore 
ordered the memorandum of appeal to be 
returned for presentation to the proper 
Court. The appeal was filed before the 
Commissioner on April19, 1940. He, hew- 
ever, ordered the memorandum of appeal to 
be returned for presentation to the District 
Judge as in his view based on a decision of 
this Court reported in Bhagwati Prasad v. 
Ram Lautan, (1940 O. W. N. 621) (1), the ap- 


“ peal lay to the District Judge and not to him. 


This complication and difference of views 
arose on account of the new Ten. Act which 
came into force on January 1, 1940. The 
District Judge was of opinion that the appeal 
was governed by the new Act under which 
an appeal lies te the Commissioner but a 
different view was taken by this Court in the 
case above quoted. The applicant again. 
filed the memorandum of appeal before the 
District Judge on September 4, 1940. He 
held that the previous order returning the 
memorandum of appeal for presentation to 
the Commissioner had not been set aside and 
he therefore rejected the appeal. He has re- 
lied on a case of the Patna High Court 
Moulvi Syed Razaur Rahmanv. Athar Hus. 
sain, (A. I. R. 1922 Patna, 368) (2). I think 
the view taken by the learned District Judge 
is correct. The order passed by him on 
April 6, 1940, is binding on the parties un- 
less it isset aside by a superior Court. The 
Commissioner ought not to kave returned 
the memorandum of appeal for presenta- 
tion to the District Judge ; he shoul! have 
taken action under s. 289, cl. (2) ofthe U. 
P. Ten. Act which runs as follows :— 
“Where any suit, application or appeal, having been 
rejected either by a Civil Courtor by a Revenue Court 
on the ground of want of jurisdiction, is subsequently 
filed in a Court of the other description, the latter 
Court, if it disagrees with the finding of the former, 
shall submit the record, with a statement of the rea- 


sons for its disagreement to the High Court or the 
Chief Court as the case may bs.” 

Sub-section (4) of s. 289, provides :— 

“On any such reference being made, the High Cours, 
or. the Chief Court, as the cass may be, may order the 
Court either to proceed with the case, orto retura the 
plaint, application or appeal for presentation to such 
other Court as itmay declare to bs competent to try 
the same.” 

Sub-section 5 of the same section pro- 
vides— 

“The order of the High Court or the Chief Court 
as the case may be shall be final and binding on all 
Courts subordinate to it or to the Board.” 


(1) 1940 O W N 621; 189 Ind. Cas. 248; 19400 L R 
418; 13 R O 45; 1940 R D 309; AI R 1940 Oudh 364; 
16 Luck 42.. 

a AI R 1922 Pat. 368; 64 Ind. Cas. 496; 2PL T 
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Had action been taken under sub-s. 2 of 
s. 289, the order of the Chief Court would have 
been binding on the District Judge as well as 
on the Commissioner. The applicant acqutesc- 
ed in that wrong order of the Commissioner, 
His remedy was to apply in revision to the 
Board of Revenue and the Board could 
entertain the application for revision be- 
cause the order of the Commissioner was 
such that he, could not legally make. As 
the applicant did not take proper steps to 
have the order of the Commissioner set asile 
he has himself to blame if he finds himself 
without any remedy. 

It is argued that the words in sub-s. (2) 
of s. 289 are “Where any suit, application 
or appeal having been rejected” and as the 
memorandum of appeal was not rejected by 
the District Judge on April 6, 1940, but was 
returned for presentation to the proper 
Court, this sub-section is not applicable. I 
agree with the learned District Judge that 
the word “rejected” includes return of a 
memorandum of appeal for presentation to 
the proper Court. A memorandum of ap- 
pealis not rejected on the ground of want 
of jurisdiction but is onlv returned for pre- 
sentation to the proper Court. As the ap- 
plicant filed the appeal before the District 
Judge after his previous order that no ap- 
peal lay to him, the District Judge was jus- 
tified in rejecting the appeal. I think the 
order of tbe District Judge is correct. 

Itis argued that I may revise the pre- 
vious order of the District Judge dated 
April 6,1940. Ido not think it proper to 
do so in this case as the applicant has ap- 
plied only for the revision of the last order 
of the District Judge. 

This application fails and is dismissed 
with costs. 


D. Application dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 28 of 1940 
Noveinber 27, 1940 
DERBYSHIRE, © J AND PANCKRIDGB, J. 
AMULYA MOHAN BYSACK—- APPELLANT 
Versus 
K. MOINUDDIN AND ANOTHER— 
RESPONDENTS 
Bengal Court of Wards Act (IX of 1879), ss. 5, T— 
Court of Wards defined — Purpose of proceedings in 
Court of Warde, stated—Presidency Towns Insolvency 
Act (JIT of 1909), ss. 17, 14 — Purpose of Act stated 
—Debtor satisfying conditions laid down by Act—He 
must be adjudged insolvent although his estate may be 
already in hands of Court of Wards. i 


AMULYA MOHAN BYSAOK V. K. MOINUDDIN (CAL.) 


Presidency 
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The Court of Wards isa statutory body set up by the 
Act of 1879 t> deal with landed estates which are in or 
are likely to get into, financial difficulties s? as to 
endanger their payment of Govt. revenue. The pur- 
ps2 of the prozesdings in the Court of Wards is in the 
main to protect the Govt. revenue paying immovable 
estatcof the debtor by taking over its administration 
and adjusting the debtor's liabilities with a view to the 
revenue b3ing safeguarded. 

The purpose of the Insolvency Acts is to ascertain the 
debts owing by the debtor, taks possession of all his 
assets and distribute them amongst all his creditors 
accor ling to law with a view to satisfying as equitably 
as possible under the circumstances, the claims of all the 
creditors, and so free the insolvent from his burden of 
indebtedness. 

The purposes of the Insolvency Act are wider than 
those of the Court of Wards Act. The debtor having 
applied to be adjudged insolvent and having satisfied 
the condition laid down by the Act, is entitled to be 
adgudged insolvent notwithstanding that his estate or, 
at any rate, part of it is already in the hands of the 
Court of Wards. 94 Ind. Cas. 793(1), relied on. 


Messrs. F. Akbar and B. Das, for the 
Appellant. 


Mr. J. N. Majumdar, for the Respon- 
dents. 


Derbyshire, C. J.—The learned Judge 
refused to make an order annulling the 
adjudication of the insolvent. From that 
decision an appeal is brought to this Court. 
The applicant-appellant is a creditor. The 
insolvent supports the order of adjudication 
made against him. The learned Judge could 
annul the insolvency where in his opinion 
the debtor ought not to have been adjudged 
an insolvent or where it was proved to his 
satisfaction that the debts of the insolvent 
had been paid in full. There is no conten- 
tion that the debts of the insolvent in this 
instance have been paid in full. The only 
question is, therefore, whether the debtor 
ought to have been adjudged insolvent or 
not. It is contended that the debtor did 
not come within the provisions of s. 11, 
Towns Insol Act, as he had 
not ordinarily resided within. the jurisdic- 
tion of the Court within a year previous 
to the date of the presentation of the insol- 
vency petition: As regards that, the learned 
Judge had before him the affidavits of both 
parties aud he came to the conclusign and 
was of opinion on those affidavits that that 
condition was satisfied and that the debtor 
had ordinarily resided within the jurisdic- 
tion of the Court within a year of the pre- 
sentation of the petition. We see no reason 
to interfere with him on that conclusion. 
It is further contended that as the insol- 
vent who has a share ina landed estate at 
Dacca had been made a ward of the Court 
of Wards, and that Court had taken posses- 
sion of the property of the insolvent with a, 
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view to carrying out the duties conferred 
upon it by the Bengal Court of Wards Act, 
1879, the debtor, although he applied to the 
High Court in insolvency, ought not to 
have been adjudged an insolvent. Itis said 
that the Court of Wards had jurisdiction to 
adjust his debts. The Court of Wards is a 
statutory body set up by the Act of 1879 to 
deal with landed estates which are in, or 
are likely to get into, financial difficulties 
so as to: endanger their payment of Govt. 
revenue. The purpose of the proceed- 
ings in the Court of Wards isin the main 
to protect the Govt. revenue paying immov- 
able estate of the debtor by taking over its 
administration and adjusting the debtor's 
liabilities with a view to the revenue beling 
safeguarded. 

The Insolvency Courts are open to all 
His Majesty’s subjects who fulfil the prescrib- 
ed conditions. Where a debtor who has 
not been imprisoned or who has not an 
attachment subsisting upon his property by 
reason of a money decree made against him 
—and such is not the case: here—applies to 
be adjudged insolvent the condition is that he 
should owe a debt amounting to at least five 
hundered rupee. There is a decision of this 
Court that where he does satisfy that condi- 
tion and applies to be adjudged insolvent 
then an order is:made as a matter of course. 
Thatis the case in In re Gopaldas Aurora 
(1). The purpose of the Insol. Acts is to 
ascertain the debts owing by the debtor, 
take possession of all his assets and distribute 
them amongst all his creditors according to 
law with a view to satisfying as equitably 
as possible under the circumstances, the 
claims of all the creditors, and so free the 
insolvent from his burden of indebtedness. 

The purposes of the Insol. Act are wider 
than those ofthe Court of Wards Act. It 
seems to me, therefore, that the debtor 


- having applied to be adjudged insolvent and 


his having satisfied the condition laid down 
by the Act, he was entitled to be adjudged 
insolvent notwithstanding that his estate or, 
at any rate, part of it, was already in the 
hands of the Court of Wards. Enquiries 
were made by the learned Judge from the 
Official Assignee as to whether such orders 
as these Lad been made previously where the 
debtor applying to be adjudged insolvent had 
already become a ward of the Court of Wards, 
and he wasinformed by the Official Assignes 
that such orders had previously been made. 
We see no reason to depart from the estab- 
lished practice. For these reasons I am of 


(1) 30 C W N 178; 94 Ind. Cas. 793; AI R 1926 Cal. 
640. è 
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the opinion that this appeal must be dis- 
missed with costs. 


Panckridge, J.—I agree. In my opinion 
had it been the intention of the Central 
Legislature when the Presidency Towns 
Insolvency Act was passed that its provi- 
sions should not apply to persons declared 
to be disqualified proprietors under Bengal 
Act IK of 1879, unambiguous language would 
have been employed to exclude them. 


Be $ Appeal dismissed. 


— am 


MADRAS HIGH COURT 
Criminal Revision Case No. 24 of 1940 
Criminal Revision Petition No. 21 
~ of 1940 
July 31, 1940 
LAKSHMANA Rao, J 
In re VASIREDDI SIVALINGA PRASAD 
— PETITIONER 
Penal Code (Act XLV of 1860), s. 504— Accused in 
speach abusing zamindarini and her agents while 
addressing on inam legislation —N either zamindarini 
nor hər agents present—Conviction under s. 504 can- 
not be sustained. : 
Where the accused abuses the zamindarinz and her 
agents in the course of his speech on a certain inam 
legislation but neither the zamindartni nor her agents 
are present at the mesting the conviction of the accused 
under s. 504 I. P. C., is unsustainable. 


Cr. R. Case and Cr. R. P. nader ss. 435 and 
439 of the Criminal P. C., 1898, praying the 
High Court to revise the order of the Court 
of the Joint Magistrate of Bezwada in C., O. 
No. 19 of 1939. 

Mr. A. Lakshmayya, for the Petitioner. 

The Public Prosecutor, on behalf of the 
Crown. 

Order.—The petitioner was a organising 
Secretary of the Andhra Provincial, Ryots 
Association and he addressed a meeting of 
the Ryots of Peddavaram in the open space 
in front of the house of P. W. No. 1 Kama- 
tam agent of the Zamindarini of Muktyala 
on the night of January 1, last. He abused 
the zamindarini and her agents in the course 
or his speech on the inam legislation but 
neither the zaąamindarini nor her agents 
were present at the meeting and as right- 
ly conceded the conviction of the petitioner 
under s. 504, I. P. C. is unsustainable, It is 
therefore set aside and the fine if levied will 
be refunded. 


N.-D. Conviction set aside. 
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OUDH CHIEF COURT 
‘Civil Revision Application No. 3 of 1941 

August 6, 1941 

AGARWAL, J. 
LAKSHMI NATH SETH— 
APPLICANT 
VErsus 
Pt. KANAHTYA LAL— Oppositrr 


PARTY 

U. P. Tenancy Act (XVII of 1939), ss. 276, 271— 
Suit instituted before Act when Oudh Rent Act 
CXXII of 1886), was in force—Order in execution pro- 
ceeding—Appeal or revision—Law governing — Deci- 
sion of Subordinate Revenue Court--District J udge not 
exercising jurisdiction—Interference by Chief Court 
in revision— Order staying execution, if one under 
s. 47, Civil Procedure Code (Act V of 1908), and if 
apnealable under s. 271, though not under Civil Pro- 
cedure Code (Act V of 1908). 

No doubt the right of appeal in a suit will be gov- 
erned by the law prevailing at the date of the institu- 
tion ofthe suit, butan applicat®n for execution will 
be governed as regards appeal and revision by the law 
prevailing atthe date itis presented. An application 
of execution is a fresh proceeding and not always a con- 
tinuation of the suit. Therefore, an application for 
execution made after the new Tenancy Act came into 
force is governed by the new Ten. Act even though 
the suit which resulted in the decree in question, was 
instituted, when the Oudh Rent Act wasin force. 
Consequently to such an application s. 276, U. P. Ten. 

Act is applicable. High Court will have jurisdiction to 
interfere, ifthe Distritt Judge has failed to exercise 
the jurisdiction vested in him. Under this section the 
High Ccurt or the Chief Court can interfere with a de- 
cision of Subordinate Revenue Court in which an ap- 
peal lies to the District Judge, if the District Judge or 


such Subordinate Court has exercised a jurisdiction not ` 


vested in him or it by law orhas failed to exercise a 
jurisdiction so vested or has acted in the exercise of 
his or its jurisdiction illegally or with material irregu- 
larity. 111 Ind. Cas. 6 (4), explained. 

The order that the execution proceedings be stayed 
till the decision of the case nnder the Encum. Estates 
Act is an order under s. 47, Civil P. ©. There can 
be an order under s. 47, Civil P. C., which may not 
amount to a decree, and, therefore, not appealable under 
the Civil P. © , but an order under s. 47, Civil P. C., 
will be appealable under s. 271 cf the U. P. Ten. Act 
whether it amounts toa decree or not. 164 Ind. Cas. 
424 (2). and 83 Ind. Cas. 1035 (5), referred to. 


C. R. App. of the order of the Civil Judge 
of Unao dated November 28, 1940 


Mr. N. Banerji, for the Applicant 
Mr. B. K. Dhaon, for the Opposite Party. 


Order.—This is an application for 
-revision under s. 276 of the U. P. Ten. 
Act. ' 


It has arisen out of the following cir- 
cumstances. The present applicant Lala 
Lakshmi Nath Seth obtained a decree for 
arrears of rent against Pandit Kanhaiya Lal 
opposite-party and others. The decree-holder 
applied for the execution of his decree on 
* February* 26, ‘1940, Kanhaiya Lal preferred 
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an objection that one other judgment-debtor 
Sultan Singh had applied under s. 4 of the 
Encum. Estates Act, and so the execution 
proceeding should be stayed under s. 7 
of that Act. That application was allowed 
by the Assistant Collector who was execut- 
Ing the decree. The decree-holder pre- 
ferred an appeal to the District Judge who 
tranierred it to the Civil Judge for dis- 
posal. The Civil Judge was of opinion that 
no appeal lay to the District Judge and 
returned the plaint for presentation to the 
proper Court. The decree-holder has come 
up in revision to this Court. 

The learned Civil Judge relied on 1937 


Revenue Decisions, page 300, (Hiba Ahmad . 


Ve Mst. Ram Ptari) (1), for the view that an 
appeal from the order of the Assistant 
Collector lay to the Board of Revenue. 
This point was not decided in that case. He 
also held that the order was not a final 
one, and so no appeal lay. He relied for this 
proposition on A. I. R. 1936 Oudh, page 369, 
(Suraj Mohan Dayal v. Sarup Narain 


It is argued before me that no revision 
lies because there was no revision in this 
case under the Oudh Rent Act which was 
in force up to the end of 1939, and as the 
suit which resulted in the decree which 
was sought to be executed was instituted 
before the present Ten. Act came into 
force, this application is governed as regards 
appeal and revision by the provisions in 
force when the suit was instituted. I think 
that an application for execution is a fresh 
proceeding and not alwaysa continuation 
of the suit. Under the Oudh Rent Act 
appeal was allowed in certain cases from 
some orders passed in some suits under 
s. 119, but it was held by this Court in 
1940 O. W. N. page 561, (Mulla alias Mul- 
chand v. Mst. Ram Dulari) (3), that no 
appeal lay under s. 119 from an order 
passed in executicn proceedings. No doubt 
it was held by the Full Bench of the 
Allahabad High Court in Ram Singha v. 
Shankar Dayal (I. L R. 50 All. page 965) 
(4), that the right of appealin a suit will 
be governed by the law prevailing at the 
date of the institution of the suit, but 
that will be no authority for the proposi- 


(1) 1937 R D 300; 170 Ind. Cas. 30; (1937) AL J 567; 
A IR 1937 All. 533; 10 R A 105: 1937 A L R 645. 

(2) AT R 1936 Oudh 369: 164 Ind. Cas. 424: 1936 O 
W N 664; 1936 O L R 450; 9R O 67. 

(3) 1919 O W XN 561; 189 Ind. Cas. 297; 19400 L R 
435; 13R O 52; 1940 R D 297; A I R 1940 Oudh 357: 16 
Luck. 27. 

(4) 50 A 965: 111 Ind. Cas.6; AT R1928 All, 437: 26 
A L J 998; 12R D549 (F B) : 
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tion whether an application for execution 
will be governed as regards right of appeal 
according to law prevailing at the date of 
the application or according to the law 
prevailing at the date of the institution 
of the suit which resulted in the decree 
sought to be executed. I think an applica- 
tion for execution will be governed as re- 
gards appeal and: revision by the law 
prevailing at the date it is presented and 
therefore as the application for execution 
in this case was made after the new 
Ten. Acb! came into force, its provisions 
are applicable. Section 276 therefore is also 
applicable. This Court will have jurisdic- 
tion to interfere, if the learned District 
Judge has failed to execise the jurisdictian 
vested in him. Before the enactment of this 
section it was held that the High Court 
could not interfere in revision under s. 115 
Civil P. C., with an order passed by a Dis- 


trict Judge on appeal in a revenue case,. 


and because the District Judge was not 
subordinate to the High Court in revenue 
matters. Under this section the High Court 
or the Chief Court can interfere with a 
decision of Subordinate Revenue Court in 
which an appeal lies to the District Judge 
if the District Judge or such Subordinate 
Court has exercised a jurisdiction not 
vested im lim or it, by law, or has failed 
to exercise a jurisdiction so vested or has 
acted in the exercise of his or its juris- 
diction illegally or with material irregula- 
rity. I think I can interfere if the Dis- 
trict Judge has failed to exercise his juris- 
diction. Ünder s. 271 of the U. P. Ten. 
Act an appeal lies to the District Judge 
from orders mentioned in s. 47 Civil P. Ĝ., 
and made by an Assistant Collector of the 
First Class. This section was applicable 
in my opinion to orders passed on appli- 
cations made after the new Ten. Act 
came into force. If the orderin question 


passed by the Assistant Collector was 
one under s. 47, Civi P. C, the 
appeal lay to the "District Judge. The 


learned Civil Judge thought that it was 
not a final order and so it was not ap- 
pealable. The order in question is that 
the execution proceedings be stayed till the 
decision of the case under the Encum. 
Estates Act. Thisis an order under s. 47. 
All questions arising between the parties 
to the suit in which the decree was passed, 
or their representatives, and relating to the 
execution, discharge or satisfaction of the 
decree are orders under s. 47 Civil P. C. 
In the ruling of the A I R 1936 Oudh, 
page 369, (2), the High Court ha@ passed an 


LAKSHMI NATH SETH v. KANAHIYA LAL (OUDH) 


173 


order that prcceedings in execution be stayed 
in the Court of the Subordinate Judge of 
Sitapur on the judgment-debtors furnish- 
ing a security of Rs. 15,000 to the satisfac- 
tion of the executing Court. The judg- 
ment-debtors accordingly furnished a hypo- 
thecation bond on Julv 11, 1965. The 
Court accepted the security bond and the 
appeal was from that order but it was held 
that no such appeal lay. 

The question before me is not whether 
an appeal les under the Civil P. C., 
from an order of stay. Under the Civil 
P. C. an appeal lies from a decree, and 
the definition of decree includes the de- 
termination of any question within s. 47 
Civil P.C. There can be an order under 
s. 47, Civil P. C., which may not amount to 
a decree, and therefore not appealable 
under the Civil P. C., but an order under 
s. 47, Civil P. C., will be appealable under 
s. 271 of the U. P. Ten. Act whether it 
amounts to a decree or not. It was held 
by Justice Boys in A. I. R. 1924 All, 
page 808, (Husain Bhai v. Y. Beltu Shah 
Gilam) (5), that the phrase “determination” 
in s. 2 (definition of decree) does not 
make every decision of any question within 
s. 47 into a decree any more than every 
decision in a suit is a decree, but only those 
determinations are decrees which are for- 
mally expressed as adjudications and which 
are conclusive so far as regards the Court 
expressing them. Here I have not to find 
out whether the order is a decree or not 
but whether it is an order under s. 47, Civil 
P.C. The consensus of opinion appears to 
be that a question relating to the stay of 
execution is one relating to execution but 
that the decisions thereon cannot be said 
to be one “on the rights of the parties’ 
and consequently cannot amount to a decree 
and are therefore not appealable. These 
cases are mentioned in Chitaley’s Civil 
P. ©.. Vol. I, Second Edition, p. 422 in foot 
note No. ð. IJthink the order staying exe- 
cution is an order relating to the execu- 
tion of the decree and as such under 
s. 47, Civil P. C., and therefore appealable 
under s. 271 of the U. P. Ten, Act. 
The rulings under the Civil P. C., that 
such an order is not appealable do not 
apply. I am of opinion that the order of 
the Assistant Collector was appealable to 
the District Judge under s. 271 of the 
U. P. Ten. Act and he has failed to exer- 
cise the jurisdiction vested in him, I 
have jurisdiction to interfere in revision. 


(5) A I-R 1924 All. 808; 83 Ind. Cas. 1035.22 AL J` 
706; 46 A 733; L R 5 A 482 Civ. 
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I, therefore, accept this revision and order 
the lower Court to hear the appeal on the 
merits. Costs to abide the result. 


D. Revision accepted. 


ne e 


PATNA HIGH COURT 
Civil Revision Application No, 40 of 1941 
o August 1, 1941 | 
VARMA AND ROWLAND, Jd. 
SAJIWAN PRASAD SINGH AND OTHERS— 
PETITIONERS 
| versus - 

KARAMDHARI SINGH—Opposire PARTY 

Bihar Tenancy Act (VIII of 1885), s. 121—Dis- 
traint of crops for realization of arrears of rent 
payable by division of produce.e 

The words of s. 121, Bibar Ten. Act, are very 
broad. There is nothing in them fo restrict the operation 
of the section to arrears of rent payable in cash or to 
make an exception in favour of arrears of rent payable 
by division of the produce; and when no such exception 
is to be found in the language of the statute, on 
general principles of construction the Courts ought not 
to introduce such an exception. In the case of bhaoli 
rent the amount of the arrear is not of the nature of 
an unascertained sum. It is open to the landlord to state 
the amount of the arrear which he claims, and that 
will be the amount for which distraint is taken out. 
The statute permits distraint of crops for the realisa- 
tion of produce rents in the same manner as for the 
realization of cash rents. Skeobarat Singh v. Nawrang- 
deo Narain Singh (1), relied on. 


C. R. App. against-an order of the Munsif, 
Second Court, Gaya, dated December 21, 
1940. | 


Mr. Lal Narain Sinha, for the Petitioners. 
Mr. Rajkishore Prasad, for the Opposite 
Party. 


Rowland, J.—The applicant in the civil 
revision is the landlord of the holding, the 
rent of which is payable by division of the 
produce. He applied to the Second Court 
of the Munsif, Gaya, under s. 121 of the 
Bihar Ten. Act to distrain the crops of the 
holding of the opposite party, Karamdhari 
Singh, for realisation of the arrears of rent 
of 1347 F. S. .The Munsif, apparently, is- 
sued distraint in this and in some analo- 
gous cases but later entertained an objec- 
tion on the part of the tenant that as the 
rent was payable in kind, it could not be re- 
covered by distraint. Accordingly, he re- 
called the order for the issue of distraint. 

In this civil revision it is contended that 
the provisions of s. 121, apply equally to 
rent payable in kind and rent payable in 
cash. The words of the section are very 
broad. “Where an arrear of rent is due 
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to the landlord of a rawat.” There is no- 


thing here to restrict the operation of the sec- ' 


tion to arrears of rent payable in cash or to 


make an exception in favour of arrears of 


rent payable by division of the produce ; 
and when no such exception is to be found 
in the language of the statute, on general 
principles of construction we ought not to 
introduce such an exception. Elsewhere in 
the same statute, namely, in s, 69 (3) there 
isa reference tothe execution of an order 
passed by the Court for the distraint of the 
tenant's crops, which order is saved from 
being affected bythe operation of an order 
of the Collector prohibiting the removal of 
the produce of a bhaoli holding. The words 
of this sub-section would be, apparently 
meaningless unless the produce of a bhaoli 
holding was capable of being distrained. It is 
impossible that the Court may have felt some 
difficulty in view of s. 122 (1) (d) of the 
Bihar Ten. Act, which requires the publica- 
tion for distraint to specify the. amount of 
the arrear. The Munsif may have been 
under the impression that in the case of 
bhaoli rent the amount of the arrear is of 
the nature ofan unascertained sum. Butit 
is open to the landlord to state .the amount 
of the arrear which he claims, and that will 
be the amount for which distraint is taken 
out. The contention that for produce rent 
there can be no distraint appears to be a 


novel one ; and we have not been shown any . 


case in which it was directly raised and 
negatived. But Sheobarat Singh v. Nawarng- 
deo Narain Singh (1), was a case in which 
distraint had been effected for the rent of 
lands held on the bhaoli system; and it was 


‘not doubted at all by the Judges who de- 


cided that case that such a distraint was 
maintainable. From a reading of the statute 
itself we are satisfied that it permits dis- 
traint of crops for the realisation of produce 
rents inthe same manneras for the reali- 
zation of cash rents. 

In the result the application will be al- 
lowed with costs, the order of the Munsitf 
re-calling the issue of distraint is set aside 
and he is directed to continue the distraint 
proceedings in accordance with law. Hear 
ing fee in this Court, two gold mohurs. . 


Varma, J.—I agree. 


D. ; Application allowed. 
(i) 28 O 361. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 390 of 1937 
August 11, 1941 
BENNETT AND MADELEY, JJ. 
KESHRI KUMAR SINGH—PLAINTIFF 
— APPELLANT 
' versus : 
RAM SWAROOP SINGH AND oTHERS— 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 100— Ques- 
tion of law—Legal effect of proved fact and infer- 
ence from proved fact—Distinction—Pre-emption— 
Suit for, object of— Exclusion of stranger—Sutt not 
bona fide—Effect. 

The proper legal effect of a proved fact is essentially 
a guestion of law. But this does not mean that it is a 
question of law whether a certain inference should: be 
drewn from proved facts. It only means that the legal 
effect of a finding of fact is a question of law. 122 Ind. 
Cas. 316 (1), explained. l 5 

The object of the law of pre-emption is to make it 
possible to exclude strangers and to keep the propelty 
in the family or community, and suits which are not 
brought with this object and which will not have this 
effect should clearly be discouraged. A suit not in- 
stituted with this bona fide object, is not maintain- 
able. 

[Case-law referred to.] 


S. C. A. against the order of the Civil 
Judge of Sultanpur, dated September 29, 
1937. 

Messrs. M. Wasim and Mahabir Prasad, 
for the Appellant. 


Messrs. R. B Laland M. D. Telhari, for 
Respondént No. 3, 


Judgment.—This appeal was referred to 
a Bench under s. 14 (2) of the Oudh Courts 
Act as it involves.an important question of 
law which has nót yet been considered by 
this Court. ° 

The appeal is a second civil appeal against 
the judgment and decree dated September 
29, 1939, passed by the learned Civil Judge 
of Sultanpur reversing the decision of the 
learned Munsif, South Sultanpur. 

The suit was brought by the appellant 
Keshri Kumar Singh to pre-empt certain 
under-proprietary property shown in Khata 
No. 1/5 in village Katrahiand it was brought 
in the following circumstances : 


On June 9, 1934, the appellant Keshri - 


Kumar Singh sold the ‘property to one 
Madho Singh for Rs. 3,400. A pre-emption 
suit in respect of this sale was brought first 
of all by Ram Sarup Singh, who is respon- 
dent No. lin this appeal and suhsequently 
by Acchaibar Singh whois respondent No. 6. 
The former suit failed while Achhaibar 
Singh’s suit succeeded. He obtained a dec- 
ree against Madho Singh in August 1935, 
and two months later, namely, on October 
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22, 1935, he moitgaged the same property 
to Mangal Singh, son of Madho Singh for 
Rs: 3,400, that is for the-exact sum for which 
it had been sold to Madho Singh by Keshri 
Kumar Singh. i 

In the following year, namely, on Sep- 
tember 23, 1936, Achhaibar Singh sold the 
equity of redemption to respondents Nos. 1 
tod. The suit out of which this appeal 
arises was then brought by Keshri Kumar 
Singh against these respondents and Achhai- 
bar Singh. 

There were various defences, but that 
with which we are concerned in this appeal 
is contained in para. 13 of the written state- 
ment filed by defendant No. 2. Thisis to 
the effect that as the mortgage deed execut- 
ed by Achhaibar Singh in favour of Mangal 
Singh bore interest which might embarrass 
Achhaibar Singh, he had executed a sale 
deed in favour of defendants Nos. 1 to 5. 
This was disliked by Madho Singh who 
accordingly induced the plaintiff Keshri 
Kumar Singh to file a pre-emption suit. 
Keshri Kumar Singh was unable to finance 
it himself and Madho Singh was bearing 
the costs. Keshri Kumar Singh had sold 
his own property and wasin debt. One of 
the objects of Madho Singh in inducing 
the plaintiff to file the suit was that the 
mottgage deedin favour of Mangal Singh 


might not be redeemed at an early date 


and therefore the interest would mount up. 
In conclusion it was said that for these rea- 
sons the suit had not been filed in good 
faith and was not fit to be entertained. There 
was an issue whether the suit was not 
maintainable for the reasons given in this 
paragraph, and the Munsif decided it in the 
plaintiffs favour holding that no mala fides 
on the part of the plaintiff had been proved. 

In first appeal the Civil Judge took a 
different view and held that the plaintiff 
was not interested in pre-empting the pro- 
perty and thatthe suit had been brought 
for the benefit of Madho Singh. Conse- 
quently it must fail. Certain rulings of the 
Oudh Judicial Commissioner’s Court and of 
the Allahabad High Court were cited in sup- 


A. . . 
“port of this view. 


Two questions arise for consideration in 


the present appeal, the first being prima 


facie a question of fact, whether the suit 
was brought for the benefit of Madho Singh, 
and the second a question of law, whether, 
if so, it is liable to dismissal on that account, 

Although the first question would appear 
to be a question of fact the finding on which 
cannot be assailed in second appeal, learn- 
ed Counsel for the appellants has argued 
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that there was no good ` reason to hold that 
Keshri Kumar Singh was not personally 
interested in pre- empting the equity of re- 
_demption. He referred to the Privy Coun- 
. Gil case, of Walt Mohammad v. Mohammad 
‘Bakhsh, (57 I. A., 86) (1), in support of his 
contention that the question of the adequacy 
ofthe evidence to-support a finding of fact 
can be considered in‘second appeal. There 
“was no direct evidence to prove that Keshri 
Kumar Singh had brought the suit for the 
benefit of Madho Sin gh, and the lower 
Appellate Court- ‘came to the finding that he 
had done so on a review of the” previous - 
history of the property from 1934 and the 
financial circumstances of Keshri Kumar 
Singh. The particular dictum. of their 
Lore dships of the Privy Council in Wali 
Mohammad v. Mohammad Bakhsh (1), relied 
upon by the learned Couñsel for the appel- 
lant is that— 
“The proper legel effect of a proved fact 
is essentially a question of law.” 

We are of opinion:that this does not mean 
that it isa question of law whether a cer- 
taiu inference should be drawn from proved 
facts. It. only means that the legal effect of 
- a finding of fact is a question of law. Indeed 
this is shown by a perusal of the pronounce- 
ment of their Lordships as a whole. It is 
as follows : 

“The proper legal effect of a proved fact is es- 
sentially a'question of law, but the question whether 
a fact has been proved when evidence for and against 
has been properly admitted is necessarily a pure ques- 
tion of fact.” 

The principle that the proper legal effect 
of a proved fact is essentially a question of 
law. is applicable in the present case to the” 
second question under consideration, that 
is, to the. question whether on the finding of 
fact by the lower Appellate Court that “the 
suit was brought for the benefit of Madho 
Singh the lower Court was justified in law i in 
dismissing it. 

On thiś legal question it is conceded that 
the case- law is ver y scanty.. In this province 
the view taken by the Court of the Judicial 
Commissioner in 1912 in the case of Maha- 
rani v. Ram Adhar (13 Ind. Cas. 508) (2), 
one ofthe two cases relied upon by the lower 
Appellate Court, has never been dissented 
from, though it has never been expressly 
affirmed. Tt was held in that case that a 
pre-emption suit, not instituted bona fide 
with the object of excluding a stranger from 


(1) 57 I A 8G; 122 Ind. Cas. 316; AIR 1930 P O 91; 
(1930) A L J 293; Ind. Rul. (1930) P C 121; 31 PL R 
145; 31 L W 321; 32 Bom. LR 380; 51 © L J 518; 11 L 
199: 59 ML J 54 (P O). | 

(2) 13 Ind- Cas, 508: 
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the village, is not maintainable. The pre- 
emptor was found, to have parted with her 
own interest and to have had no possible 
personal object in pre-empting. the share 
which was sold by her husband s nephew. 

The‘other case relied upon-by ‘the lower 
Appellate Court, Anchal Singh v` Dalip 
Singh, (47 Ind. Cas. 400) (3), is not, we think 
applicable to the circumstances. of- the pre- 
sent case. There the plaintiff’s.suit was dis- 
missed on the ground that his previous con- 
duct amounted to an acquiescence., in the 
sale. The suit was not apparently brought 
by him on behalf of another person. 


The learned Counsel. for the appellant. 
referred to a number of Punjab cases in | 


which it was held that the motive which 
ifspires the plaintiff ina pre-emption suit 
is immaterial. 

In Mahmud Bakhsh v. Hassan: Bakhsh, 


(1912 Punjab Record, 28) (4), it was held inter ; 
‘alia that the Courts are not concerned, with $ 
the questions where the pre-emptor is rais- - 


ing the money and what he is going to do 
with the land. 
In Sherw v. Tea Singh, (1912 Punjab 
Record, 219) (5), it was held that the fact 
that the pre-emptor was instigated to prefer 


his claim: by the vendee, who “supplied him — 


with the necessary funds apparently with 
the object of defeating another suit by a 
rival pre-emptor, does not prove that he is 
acting benami for the vendees and does not 
debar him. from suing. 


In a much earlier’ ĉase, Aegean v. 
Jowahir Lal, (1896, Punjab Record, 276) (6), 
it was also held that the Court:has no con- 
cern with the motives which may induce a 
plaintiff to claim pre-emption or :with the 
source from which funds necessary to en- 
force the claim may be drawn. 

There can beno doubt, therefore, that 
the view taken by the “Punjab Chief Court 
is not in accord with that taken. by the 
Court of the Judicial Commissioner of Oudh, 
and the’ question for 
whether there is a sufficient reason to dis- 


sent from the view which has previously 


been held in this province. 


Although the precise question has “not 
come up again for decision in this’ province, 
and there is no later ruling either concur- 
ring with or dissenting from | the view taken 
in Maharani’s case (2), it appears to be 


> 


A 47 Ind. Cas. 400/16 AL J779; A IR 1918 All, 


TA 28 P R1912; 14 Ind. Cas. 782; 866 P W R 1912. 
(5) 38 P R 1919: 13 Ind. Cas. 662; 240 P W R 1912, 
(6) 276 P R 1896, 
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true that this decision was understood to 
represent the law in Oudh. 

In Ram Sahay v. Jagdamba Singh, (19 
O. C. 153) (7), the previous case of 1912 was 
referred to by the Judicial Commissioner’s 
Court as not applicable to the circumstances 
under consideration in the later case, but 
the propriety of view taken in Maharani’s 
case (2) was not questioned. 

In the case. of Athar Husain v. Idu Shah, 
(23 O.C. 85) (8), which was also a case of 
the late Judicial Commissioner’s Court, the 
decision in Maharani’s case (2), was 
referred to. Again it was held that the 
circumstances were entirely different, but 
nothing was said which would throw an 
doubt on the soundness of the decision in 
Maharani’s case (2). | 

In Bindeshurt Singh v. Pandit Balraj 
Sahai, (10 O. C.49) (9), the learned Addi- 
tional Judicial Commissioner in a first ap- 
peal no doubt held that a suit was not 
liable to dismissal simply because it was 
carried on with money supplied by a third 
person and the plaintiff was merely a nomi- 
nal plaintiff, but his finding was that this 
had not been proved and consequently the 
observation was obiter. Moreover he said 
that he had not been referred to any ruling 
on this point. This appeal was barred in 


1910, two years before the decision in Maha- 


rants case (2). 

A case of this Court, Sumer Singh v. Amar 
Singh, (3 O. W. N., 494) (10), to which we 
were referred, is not relevant, for it was 
only held in this case that where a pre- 
emption suit is not instituted for the bene- 
fit of a minor plaintiff and the object of the 
suit is to enable the next friend and his 
father to acquire the property in suit for 
themselves, the suitis not maintainable. 

The object of the law of pre-emption is to 
make it possible to exclude strangers and 
to keep the property in the family or com- 
munity, and suits which are not brought 
with this object and which will not have 
this effect should clearly be discouraged. We 
think, therefore, that there is no good reason 
for dissenting from the view which has since 
1912 obtained in this province. We accord- 
ingly dismiss this appeal with costs. 


D. Appeal dismissed. 


(7) 19 O © 153; 37 Ind. Cas. 163; 3 OL J683; AIR 


1917 Oudh 383. 
69 230 C 85; 56 Ind. Cas. 691; AIR 1920 Oudh 
1 


(9) 100 C49. 
(10) 3 O W N 494; 95 Ind. Cas. 254; A IR 1926 Ordh 
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TEK CHAND AND Beckett, JJ. 
Pandit GAURI PRASHAD 
SHARMA AND aNoTHER—DEFENDANTS— 
APPELLANTS 


versus 
Mst. RAJ RANI—PLAINTIFR— 


RESPONDENT 

Hindu Law—Joint family — Family property— 
Nucleus small and insignificant—Subsequent acquisi- 
tions —Presumption — Will — Construction — Clause 
making absolute gift—Subsequent clause cutting down 
such gift, is void — Revocation by codictl—Duty of 
Court—Intention to revoke must be clear—Practice— 
Appeal—New plea — Collusion, plea as to, cannot be 
taken for first time in appeal. 

The mere existence of a nucleus of ancestral property, 
howsoever small and insignificant, will not raise a pre- 
sumption that all subsequently acquired properties of 
a member are joint family properties ; it must be proved. 
or admitted that the nucleus was of such a character as, 
taking into consideration the surrounding circumstances, 
could lead to the acquisitions in question. 152 Ind. Cas. 
541 (1), 126 Ind. Cas. 609 (2), 169 Ind. Cas. 325 (3) and 
179 Ind. Cas. 344 (4), followed. (p. 180, col. 1] 

A Court, befọre holding that a codicil has, by neces- 
sary implication, revoked a clear devise in the will, 
must find definitely that the intention to revoke is 
clear. Doe v. Hicks (5, relied on. [p. 161, col. 1.] 

The subsequent clause cutting down the absolute gift 
madein the earlier part of the will, is void and of no. 
effect whatever. [ibid.] 

The plaintiff made no mentionin the plaint of the 
previous litigation and a compromise decree passed in it. 
Even after the defendant, in her jawab-i-dawa had 
specifically pleaded the compromise and given full 
details of the litigation, the plaintiff in her replication 
did not allege that the compromise decree was collusive 
or not binding on her: 

Held, that in these circumstances, the plaintiff could 
not in appeal be allowed to contend, that the litigation 
and the compromise decree which followed, were col- 
lusive. [p. 181, col. 2.] 

F. A. from the decree of the Commercial 
Judge, First Class, Delhi, dated June 9, 1939, 

Messrs. M. C. Mahajan and Shamsher 
Bahadur, for the Appellants, 


Messrs. Bishen Narain and Mukand Lal 
Puri, for the Respondent. 

Tek Chand, J.—The following pedigree 
table will be helpful in understanding the 
facts of this case : 

BULAQIDAS 
(d. 1881) 


Sheo Parshad 


| 
Jaggu Mal ali 
(d. 1926) an A 


Jagan Nath 
(d. 1886) 





Hari Ram=—(widow Mst. 
Chambeli) 
| 


Raj Narain=(widow Mst, 
Vidaya Wati) (d, 5-8-1933) 


Siri Ram 
Gmbecile d. 1:28) 








— 


Mst. Raj Rani 
(Plaintiff) 
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- Bulaqi Das,a Vaish Aggarwal of Delhi 
died in 1881, leaving him surviving two 
sons Sheo Parshad and Jagan Nath. He 
was a small scale dealer in gota, and the 
only immovable property which he owned 
was a house in Kucha Alam Chand, where 
the family lived. Jagan Nath died childless 
in 1886. After Jagan Nath’s death, Sheo 
Parshad prospered in business and acquired 
considerable immovable property. Sheo 
Parshad had two sons, Hari Ram and Siri 
Ram. Of these, Siri Ram was a congenital 
idiot. Hari Ram died in 1919 in the lifetime 
of his father. He left a widow, Mst. Cham- 
beli, a daughter Mst. Raj Rani (plaintiff), 
and an infant son Raj Narain. On July 16, 
1922 Sheo Parshad executed a will (Ex. D-4) 
in which after stating that four houses 
(described therein) the gota business (called 
the “shop”) and other movables were his 
self-acquired properties; he devised the 
business in equal shares to his grandson 
Raj Narain and to one Sham Lal. He also 
gave one Mst Bhagwan Devi the right of 
residence in one of the houses which, on her 
death, was to goto Raj Narain absolutely. 
The rest of his property was bequeathed 
to Raj Narain and his daughter-in-law Mst. 
Chambeli in equal shares, making them 
liable to pay Rs. 30 per mensem to Siri Ram 
as maintenance during hislife. In para. 4 of 
the will, it was declared that the two 
legatees would be ‘‘owners” of his property 
in equal half shares. In para. 6, however, 
it was stated that “in case they lived on 
amicable terms, they shall enjoy all pro- 
prietary rights to alienate the property, re- 
cover money and spend the same,” etc., but 
“in case of a quarrel between them Mst. 
Chambeli shall have merely rights of main- 
tenance and residence,’ and Raj Narain 
shall be the absolute owner ofthe remain- 
ing property. On December 13, 1924, Sheo 
Parshad executed a codicil (Ex. D-6) by 
which he made changes in the original 
will in several important particulars. It 
is the interpretation of this codicil which 1s 
one of the main points of dispute in the case. 
Sheo Parshad died in 1926. At that time, 
the sole surviving male member of the 
family was his grandson Raj Narain, who 
was 14 years ofage. He too died in August 
1933, leaving a widow, Mst. Vidya Wati, 
but no issue. On December 1, 1934, Mst. 
Chambeli, describing herself as exclusive 
owner under the will of Sheo Parshad 
(Ex. DA), mortgaged by a registered-deed 
(Ex. D-1) the house in dispute to one Incha 
Ram. On March 30, 1936 she created an 
additional charge on this house for Rs. 700 
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(Ex. D-2). Finally, on “July 2, 1936 
Mst. Chambeli mortgaged the same họuse 
to Mst. Munni, defendant-appallant, for 
Rs. 4,500. The consideration as recited in 
the deed was as follows: Rs. 2,900 left in’ 
deposit with the mortgagee for payment to 
the prior mortgagee Incha Ram. Rupees 
99 received for stamp and registration. 
Rupees 1,501 paid in cash before the Sub- 
Registrar. Soon after these mortgages 
Mst. Vidya Wati, widow of Raj Narain, 
brought a suit against Mst. Chambeli for a 
declaration that she was the sole owner of 
the property left by Sheo Parshad and Raj 
Narain, including the mortgaged house, 
and that Mst. Chambeli had no right what- 
ever in it. To this suit Mst. Chambeli, Incha 
Ram and Mst. Munni were made parties, 
The suit was eventually settled by a com- 
promise on June 22, 1938 by which Mst. 
Vidya Wati and Mst. Chambeli were ad- 
mitted to be owners of the property in equal 
shares. By consent, this suit was converted 
into one for partition and certain properties, 
including the house in dispute, were 
allotted to Mst. Chambeli and certain 
other properties were given to Mst. Vidya 
Wati. E 

On July 23, 1938, Mst. Raj Rani, daugh- 
ter of Mst. Uhambeli, instituted the present 
suit against Mst. Munni, for a declaration 
that the mortgage by Mst. Chambeli in 
favour of Mst. Munni, effected on July 2, 
1936, was null and void and ineffectual as 
against her rights. She based her claim 
on the allegation that Mst. Chambeli never 
became owner of the house and had no 
authority to alienate it. It was averred 
that on Sheo Parshad’s death, Raj Narain 
became the sole owner and on his death 
the property devolved on his widow, Mst. 
Vidya Wati for her life, and that the 
plaintiff as the next heir was entitled to 
protect her reversionary rights. It was 
statedin the plaint that the plaintiff did 
not admit the factum and validity of the 
will of Sheo Parshad under which Mst. 
Chambeli purported to be the absolute 
owner. It was also alleged that, in any case, 
the will had been revoked by the codicil 
(Ex. D.6). In the alternative, it was plead- 
ed that even if Mst. Chambeli had acquired 
any right in the house it was only a life- 
interest and in that case also the mortgage 
was invalid and ineffectual against the 
plaintiff’s rights, having been effected with- 
out consideration and necessity. In this 
suit, the only defendant impleaded was 
Mst. Munni. Neither Mst. Chambeli nor 
Mst, Vidya? Wati was made a party. It is 
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also noteworty that no mention was made 
in the plaint of the suit by Mst. Vidya Wati 
against Msi. Chambeli which had resulted in 
the compromise above referred to. 

The suit was resisted by the mortgagee, 
Wst. Munni, on various grounds. She alleg- 
ed that Sheo Parshad was the exclusive 
owner of all his property and had validly 
bequeathed one-half of it to Mst. Chambeli 
and that the bequest to her had not been 
revoked by - the codicil. The defendant 
further claimed that under the compromise- 
decree Mst. Chambeli had become the ex- 
clusive owner of the house and that she 
had validly mortgaged itto the defendant. 
It was also pleaded that Mst. Chambeli, 
Mst. Vidya Wati and Incha Ram were ne- 
cessary parties and that the suit was bad for 
their non-joinder. Lastly, it was pleaded 
that the plaintiff had no locus standi to 
bring this suit. On these pleadings, various 
issues were framed, of which those material 

for the purposes of this appeal are: | 
-© “2. Whether the family of Bulaqi Das, 
aS shown in para. 1l of the plaint, was not a 
joint Hindu family ? 

do. Whether the property, mentioned in 
para. 3 of the plaint, is the joint Hindu 
family property of the said joint Hindu 
family ? 

4, Whether Mst. Chambeli became the 
absolute owner of the property by Sheo 


Parshad’s will as alleged in para. 2 of the | 


defendant’s written statement and what is 
the effect of this will ? 

d. If the will dated July 16, 1922 is 
proved, how is that will affected by -the 
subsequent will by Sheo Parshad, dated 
December 13, 1924 ? l 

6. If plaintiff is proved to be the daugh- 
ter of Hari Ram, whether she has no right 
to sue as next reversioner ? 

7. Whether the mortgage in suit was 
effected for consideration and legal neces- 
sity, and what is the effect of this finding 
on the mortgage ? 

8. Whether Mst. Ohambeli, Mst. Vidya 
Wati and Incha Ram mentioned in para. 12 
of the written statement are necessary par- 
ties to this suit and the suit is bad on ac- 
count of non-joinder of parties ?” 

The learned Subordinate Judge found 
that Bulaqi. Das -was not a member of à 
joint Hindu family with his son, that the 


house in dispute was his exclusive property ` 


and he had full power to bequeath it, that 
the will (Ex. D-4) executed by him on July 
16, 1922 conferred an absolute estate on 
Mst. Chambeli in one-half of his pro- 

perty but that the legacy to her was revoked 
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by the codicil (Hx. D-6) and, therefore, Raj 
Narain became the exclusive owner. He 
further held that Mst. Raj Rani was the 
reversioner of Mst. Vidya Wati, widow of 
Raj Narain, and had a right to maintain 
the present suit. On these findings he held 
that Mst. Chambeh had no right, vested or 
contingent, in the house and the mortgage 
by her was without authority. In this 
view of the case the question of considera- 
tion and necessity did not arise. The learn- 
ed Judge, however, recorded his findings to 
the effect that consideration had been paid 
in full but that necessity for the mortgage 
had not been established. He further came 
to the conclusion that Mst. Vidya Wati, 
Mst. Chambeli and Incha Ram were not 
necessary parties. as the plaintiff did not 
claim any relief against them. On these 
findings the plaintiff has been granted a 
decree for a declaration to the effect that 
Mst. Chambeli had no right of ownership 
or interest in the propsrty in dispute and 
that the mortgage in favour of the defen- 
dant was invalid and of no effect whatever 
against the plaintiff's interests. Ii was 
also declared that if the defendant (sie. 
Mst. Chambelt) was held to have a life 
interest in the house in dispute, the mort- 
gage was not for legal necessity and was 
therefore, not binding on the plaintiff. From 
this decree the defendant Mst. Munni has 
appealed. 

Before dealing with the points raised in 
the appeal, if is necessary to notice the con- 
tention of Mr. Mukand Lal Puri for the 
plaintiff-respondent attacking the finding of 
the Court below that Sheo Parshad was the 
absolute owner of the properties in his 
possession including the house in dispute 
and that he could validly devise them by 
will. The learned Counsel pointed out that 
Sheo Parshad had inherited a house and the 
gota business from his father Bulaqi Das, 
that- there thus being a nucleus all subse. 
quent acquisitions by him must be presumed 
to have been made for the joint family con- 
sisting of himself, his sons and grandsons 
and this being so, he had under Hindu Law 
no power to deflect the course of succession 
and make a valid will of the properties 
owned by the joint family. After examining 
the evidence and giving due weight to the 
arguments of the learned Counsel, I have nb 
doubt that the decision of the lower Court 
on this point is correct. It is true, that 
Bulaqi Das owned a house and also had a 
gota business, but it is established that the 
house was not productive of any income at 
that time. It was an old structure which 
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was occupied by the members of the family 
and brought no income which could form the 
nucleus of subsequent acquisitions, 

It was many years after the death of 
Bulagi Das and of his second son Jagan 
Nath, that Sheo Parshad rebuilt the house 
at considerable expense from his self-acqui- 
sitions and it was after its reconstruction 
that a portion was let to tenants on rent. 
As regards the gota business, thé evidence 
is to the effect that Bulaqi Das’s dealings 
were on a very small scale; it has not been 
Shown that there was any substantial capi- 
tal which had been invested by him in it 
or that its income was appreciable. On the 
other hand, there is evidence that it was 
six or Seven years after Bulagi Das’s death 
that Sheo Parshad re-started the business, 
and it was with the inéome of the new 
business that the properties in dispute were 
acquired. It is hardly necessary to point 
out that the mere existence of a nucleus of 
ancestral property, howsoever small and 
insignificant, will not raise a presumption 
that all subsequently acquired properties of 
a member are joint family properties: it 
must be proved or admitted that the nucleus 
was of such a character as, taking into con- 
sideration the surrounding circumstances, 
could lead to the acquisitions in question : 
Suraj Kumar v. Jagannath (1), Sankara- 
narayana Mudaaliar v. Tangaratna Muda- 
liar (2), Sandanam Pillai v. Somasundaram 
Chettiar (3) and Vythianatha Iyer y. Vara- 
daraja Ayer (4). I therefore agree with the 
learned Subordinate Judge in holding that 
the properties owned by Sheo Parshad at the 
time of his death, including the house in 
dispute, were his separate properties, over 
which he had full power of disposition. 

Coming to the appeal of the defendant, 
the first question to be decided is whether 
the legacy in favour of Mst. Chambeli in the 
original wiil (Ex. D-4) was revoked Ly the 
codicil (Ex. D-6), which Sheo Parshad exe- 
cuted two years later. As has been stated 
above, it was in paras. 4 and 6 of the will 
(Ex. D-4) that the bequests to Mst. Chambeli 
were made. It is significant that in the codi- 
cil no reference is made to these paragraphs 
nor is there anything else in other parts of 
the codicil! which expressly revokes the 

(1)AIR1935 All. 67; 152 Ind. Cas. 541: 7R A 


HESE 
%2) A IR 1930 Mad. 662; 126 Ind. Cas. 609:Ind. Rul. 
(1930) Mad. 881. 
(3)A I R 1937 Mad. 436: 169 Ind. Cas 325; (1937) 
IML J 364; (19387) M W N 57; 45 LW 246: 10 BR 
-M3 ' i 


(4) AI R1938 Mad. 841; 179 Ind. Cas. 344; (1938) 1 
M L J 218; I L R (1938) Mad. 696; (1938) M W N 138: 
48 L W 62è; 11 R M 575. 
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bequest to her. On the other hand, in para. 2 
of the codicil the testator, while reducing 
the allowance to Siri Ram from Rs. 30 (as 
fixed in the original will) to Rs. 15, enjoined 
that in addition to this allowance 

“Mst. Chambeli and Raj Narain shall be in duty 
bound to arrange for his food and clothing out of 
the income of my remaining property, keep him 
comfortably in the residential house in Kucha Alam 
Chand and allow him to live there. If both the 
aforesaid legatees fail to do so, the managers ap- 
pointed under the will should arrange for his food, 
and clothing out of the sum of Rs. 20 (rupees thirty) per 
mensem fixed for him in the said will.” 

If, as contended by the plaintiff-respon- 
dent, the testator by the codicil had revoked 
the legacy to Mst. Chambeli it is difficult to 
see how he could describe her as a ‘legatee.’ 
Nor would he have made her liable to 
arrange for Siri Ram’s focd and clothing 
aud directed her to “allow him to live in 
the house” and keep bim in comfort there, 
if she had no interest whatever, in, or con- 
trol over the house. The lower Court has 
relied largely on paras. 3 and 4 of the codi- 
cil, by which the testator had modified 
para. 7 of the will relating to the bequest 
of his house in Kucha Bulaqi Begum. - As 
already stated, by the will Mst. Bhagwan 
Devi had been given the right of residence 
in this house and it was provided that after - 
her death, legatee No. 1 (Raj Narain) would 
become its absolute owner. In para. 3 of the 
codicil this house was given to Mst. Bhagwan 
Devi absolutely, and it was further provided 
that out of the income of the house near 
Delhi gate she would be paid Rs. 7 per men- 
sem aS maintenance and Rs. 40 per mensem 
would be spent on charitable purposes 
through the Arya Samaj. Then follows the 
sentence : 

“Raj Narain, my grandson, shall be the owner of the 
entire remaining estate, 4. e., movable and immovable 
property, shop ate. ’ 

The learned Subordinate Judge has taken 
the words “entire remaining estate” as 
meaning all movable and immovable pro- 
perties other than the house in Kucha 
Bulaqi Begum, and has held that this sen- 
tence, by necessary implication, wiped out- 
the legacy in favour of Mst. Chambeli in its 
entirety. In my opinion, thisis not a cor- 
rect interpretation of the codicil. In the 
first place, this would he inconsistent with 
para. 2 of the codicil to which reference has 
been made above. Secondly, taken in the 
context, the words “entire remaining estate” 
could only refer to the residue of the estate 
lett after making provision for all the legacies 
mentioned in the will, including those left 
to Mst. Chambeli. It is important to note 
that in the®codicil the testator had expressly 
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revoked the legacy of one-half of the busi- 
ness (‘shop’) to Sham Lal and had given the 
whole of the ‘shop’ to Raj Narain. If he 
really intended to likewise revoke the be- 
quest to Mst. Chambeli, it may reasonably 
be expected that he would have said so. _ In 
this connection, it is to be bornein mind 
that a Court, before holding that a codicil 
has, by necessary implication, revoked a 
clear devise in the will, must find definitely 
that the intention to revoke is clear. As 
a by Tindal, CO. J.,in Doe v. Hiëks 
D); | 

“if a devise in the will is clear, it is Incumbent on 
those who contend it is not to take effect by reason 
of a revocation in the codicil tə show that the 
intention to revoke is equally clear and free from 
doubt as the original intention to devise. For if 
there is only a reasonable doubt whether the cléuse 
of revocation was iutended to include the particu- 
‘lar devise, then such devise ought undoubtedly to 
stand.” 


In the codicil (Ex. D-6) such intention is 
by no meansclear. On the other hand, the 
indications are that the testator intended to 
keep the legacy intact. Iam therefore un- 
able to agree with the lower Court on this 
point and its finding to the contrary must 
be set aside. As regards the nature of the 
estate taken by Mst. Chambel, ‘there is an 
inconsistency in the willin so faras in the 
first part she was madean absolute owner 
of the properties given to her and subse- 
quently it was provided that- in the event 
of her quarrelling with Raj Narain she 
would have only a right to maintenance. 
But, as rightly pointed out by the lower 
Court, the subsequent clause cutting down 
the absolute gift made in the earlier part 
of the will, is void and of no effect, whatever. 
The learned Counsel for the respondent did 
not contest this finding of the lower Court. 
Indeed, he frankly stated that ifthe codicil 
were held not to revoke the legacy in favour 
of Mst. Chambeli, then on the true construc- 
tion of the will she must be taken to have 
acquired an absolute estate in one-half of 
the property left to her by Sheo Parshad. 
After Raj Narain’s death the devised pro- 
perties were, by the compromise decree, 
divided between Mst. Vidya Wati and Mst. 
Chambeli, and the house in dispute was 
allotted to Mst. Chambeli. She thus became 
absolute owner of the whole house and had 
full power to alienate it. It follows there- 
fore that the plaintiff has no locus standi to 
contest her alienation. ; 

It is significant that at the trial the - plain- 
tiff did not challenge the validity of the 
compromise decree. Indeed,.in the plain; 

(5) (1932) 8 Bing. 475; 1 Moore & Scott 759; 1 Y & J 
470; 366 RRI. 
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no mention was made of the litigation be- 
tween Mst. Chambeli and Mst. Vidya Wati. 
Even after the defendant, in the jawab-t- 


‘dawa had specifically pleaded the compro- 


mise and given full details of the litigation, 
and urged that Mst. Vidya Wati and Mst. 
Chambeli were necessary parties to the suit, 
the plaintiff in her replication did not allege 
that the compromise decree was collusive 
or not binding on her. She merely contented 
herself with saying that Mst. Vidya Wati 
and Mst. Chambeli need not be impleaded. 
In these circumstances, the plaintiff cannot 
be allowed now to contend, as has been done 
by her learned Counsel before us, that the 
litigation between Mst. Chambeli and Mst. 
Vidya Wati, and the compromise decree 
which followed, were collusive. Further 
there is not a fitle of evidence on the re- 
cord to support this contention. On the 
other hand, it ‘seems clear that the plaintiff 
has been put forward by Mst. Chambeli to 
undo her own act in mortgaging the house 
to Mst. Munni. For the foregoing reasons, it 
must be held that the plaintiff has failed to 
establish her claim and her suit has been 
wrongly decreed. I would, accordingly, 
accept the appeal, set aside the judgment 
and decree of the learned Subordinate Judge 
and dismiss the plaintiff’s suit with costs 
throughout. 


Beckett, J.—I agree. 
S. Appeal allowed. 
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BOMBAY HIGH COURT 
Letters Patent Appeals Nos. 20 and 21 
of 1939 
August 19, 1940 
BROOMFIELD AND DIVATIA, JJ. 
ABDUL AZIZ—APPELLANT 
VETEUS 
MAHOMED IBRAHIM GHATKARI 
— RESPONDENT 

Muhammadan Law -Mujawar — Whether can spend 
income of property of shrine for private purposes— 
Question of adverse possession in such cases — Succes- 
sion to mujawarship — Females, when can succeed — 
Duties of mujawar., 

Mujawars are entitled to spend the income of the 
property of the shrine for the purposes of the in- 
stitution but the income cannot be appropriated by the 
mujawars as their private property. Hence in such a 
case no question of adverse possession arises. [p. 182, 
col. 1.) 

The usage excluding females from succession to a 
religious office depends on the particular kind of duties 
and not on any abstract notion of a religious duty. 
Whether a female is oris not competent to hold the 
office must depend on the nature of the religious or quasi 
religious duties ; that is to say must depend on the evi- 
dence in each particuiar case. [p. 183, col. 1.] 
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The duties which a mujawar had to perform in a 
particular shrine were at one time performed by a 
female. Theseconsisted of sweeping and cleaning the 
place, reading the fatiha, offering prayers and incense, 


and looking after the general management of the- 


shrine : 

Held, that the female was entitled to succeed to the 
mujawarship. 185 Ind. Cas. 675, affirmed. 

[Case-law relied on.] 

Held, also that the males claiming from propositus 
through females could succeed to the office of majawar- 
ship. Sheikh Karimodin v. Nawab Mir Sayad Alam- 
khan (6), relied on. 


L. P. As. from the decision of Mr. Justice 
Lokur, Reported in 185 Ind. Cas. 675. 


Messrs. A. G. Desai Gn Nos. 20 and 21) 
and A. S. Navalkar (in No. 21). for the 
Appellants, and Appellant No. 8, respec- 
tively. 

Messrs. W. B. Pradhan and M. W. Pradhan 
Gin No. 20), M. G. Chitale e(in No. 21), and 
K. B. Sukhtankar for Mr. P. B. Gajendra- 
gadkar (in No. 21), for Respondents Nos. 1 
and: 2; 1, and 2, respectively. 

Letters Patent Appeal No. 20 of 1939. 


Divatia, J.—This appeal has been prefer- 
red against the judgment of Lokur, J., con- 
firming the decree of the lower Court. The 
appellants are some of the original defendants 
in a suit by the plaintiffs for partition of 
certain lands and for a declaration that they 
were entitled to the management of the 
devasthan called Peer Mahi Taj and its pro- 
perty as mujawars thereof. The property 
consists of two fields, survey Nos. 773 and 590. 
With regard to the first field the question 


was whether it was the private property of 


‘the mujawars or it belonged to the Peer. 
Both the lower Courts came to the conclu- 
sion on evidence that it belonged to the 
Peer and was not private property of the 
mujawars. Lokur, J. agreed with that 
finding. There is no question of law involv- 
ed in that finding. 

With regard to survey No. 590, it is 
contended on behalf of the appellants that 
the plaintiffs were not receiving the income 
thereof for a very long time, and the 
defendants therefore who performed the 
Service as mujawars, and who, it 1s admitted, 
devoted the income of that field for the 
shrine, were entitled.to hold it to the exclu- 
sion of the plaintiffs. There was no plea 
of adverse possession in the lower Courts, 
and therefore there was no issue upon It. 
The only issue framed was whether the 
plaintiffs were entitled to the injunction in 
respect of this survey number. The finding 
of the lower Court was that the plaintiffs 
were entitled in their turn to perform the 
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duties aS mujawars and as such they were 
entitled to spend the income of this field 
for the purposes of the institution. The 
defendants admit that the income could 
not be appropriated by the muwjawaras as 
their private property. That being so, no 
question of adverse possession arises. The 
plaintiffs are held entitled to do service as 
mujawars by rotation, and they are entitled 
to realize the income and spend it for the 
purposes of the institution. It is clear 
therefore that Lokur, J. was right in holding 
that the plaintiffs are entitled to the relief 
sought by them. The appeal is therefore 
dismissed with costs. 


Letters Patent Appeal No. 21 of 1939. 

The suit from which this appeal arises 
was instituted by the plaintiffs-respondents 
for a declaration that as heirs of one 
Dada Saheb Shaikh Mire they were entitled 
to the property in dispute which was 
assigned for service as mujawars of the 
shrine Peer Mahi Taj at Walin the Satara 
District. Dada Saheb had adaughter named 
Bedar Begum who was married to one 
Kazi Kutub-ud-din. After Dada Saheb’s 
death, his widow gifted the suit field to 
her son-in-law Kazi Kutub-ud-din. Later on, 
Bedar Begum as well as Kutub-ud-din died. 
Plaintiff No. 1 was the son of Kutub-ud-din 
by his first wife, plaintiff No. 2 is his 
daughter by Bedar Begum, and plaintiff 
No. 3 is the husband of plaintiff No. 2. Their 
claim was resisted by the defendants mainly 
on the ground that the plaintiffs, who claim 
through females, were not entitled to muja- 
warki rights as no female could officiate as 
a majuwar. The matetialissue was whether 
the defendants proved the alleged custom of 
exclusion of females. 

The trial Court as well as the Appellate 
Court found that Dada Saheb was entitled to 
one-third share in the field and that the 
alleged custom had not been proved. They, 
therefore, gave a decree in favour of 
plaintiffs Nos. 1 and 2, and plaintiff No. 3 
was not held to beanheir. Insecond appeal, 
this decision was confirmed by Lokur, J., 
who held, following the decisions in Shahar 
Banoo v. Aga Mahomed Jaffer Bindaneem: 
(1), Munnavaru Begam v. Mir Mahapalli 
Sahib (2), that the duties which a mujawar 
had to perform in this particluar shrine 
could be and were at one time performed 
by afemale. He, therefore, dismissed the 
appeal. The defendants have now preferred 


(1) 34 TA 46; 840118;5C0L J 134;11 C W N 297- 
4LBRG6PC 


(PO). 
a 41 M 1033; 51 Ind. Cas. 489; A IR 1919 Mad. 
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this further appeal under the Letters 
Patent. It has been found on evidence that 
the duties of a mujawar in this case con- 
sist of sweeping and cleaning the place, 
reading the fatiha, offering prayers and 
incense, and looking after the general 
management of the shrine. The appellants 
contend that reading the fatiha and offering 
prayers and incense are duties of a religious 
nature which, under the Muhammadan Law 
could not be performed by females. Mr. 
Desai, who appears for the appellants, has 
not been able to cite any provision of 
the Muhammadan Law that-a female has 
no legal right to perform any duty what- 
ever of a religious kind. On the other hand, 
Ameer Ali in his Muhammadan Law bases 
the incapacity of females to perform certain 
religious duties attached to an institution 
on the ground of custom and not any 
rule of Muhammadan theology or canonical 
law. Macnaghten in his work on Muham- 
madan Law also bases it on the usage of 
the country. He considers the case of 
sajjadanashin who is in charge of the 
spiritual affairs of an endowment. In his 
opinion, although the office of a trustee 
could be held by a woman and its duty be 
discharged by proxy, the office of a superior 
such as that of sajjadanashin required 
peculiar personal qualifications. He says 


further on: 

‘Females are not competent to assume the office of 
superior of an endowment; and such an act is at vari- 
ance with the usages of the country, because it is the 
duty of the superior to instruct and guide his dis- 
ciples, to teach his scholars, and to keep their com- 
pany continually, in private and in public, and this 
cannot be done with propriety by a woman, whose 
duty it is to live retired and secluded.” 


These remarks are made not in refer- 
ence to the position of a mujawar but 
to those religious or priestly offices which 
require certain special qualifications. The 
usage would, therefore, depend on the 
particutar kind of duties and not on any 
abstract notion of a religious duty. A 
mujawar is described in Wilsons Glossary 
as “a servant or sweeper of a Muhammadan 
temple or shrine.” His position is differ- 
ent from that of a mutwalli or a sajjada- 
nashin. The former is manager, or a 
trustee of a wagf and the latter holds the 
position of a spiritual preceptor. So also 
an imam who holds the prayers at a con- 
gregation, and a mulla who officiates at reli- 
gious services, like marriages, funerals, etc., 
are religious officials unlike a mujawar whose 
main duty is to take care of a shrine. 

Mr. Desai relies upon two decisions in 
support of his case that a female cannot 
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act as a mujawar. The first decision is 
in Mirazamalli v. Hidayatbi (3), in which 
the plaintiffs claimed the right to perform 
certain services in a mosque to the exclusion 
of females and deputies of females by virtue 
of a sanad granted to their ancestors. The 
plaintiffs there were not mujawars, but were 
grantees of land for the purpose of specified 
ceremonies, viz., imamat (preaching by being 
a priest), moujani (calling to prayer), and 
khitabat reading the Koran at the mosque). 
The sanad expressly stated that they were 
to perform those duties from generation to 
generation in the male line and according 
to custom. It was held that females were 
excluded under the terms of the sanad as 
well as the usage of the country from 
performing duties of a purely spiritual 
nature. Moreover, the duties of preaching 
and calling to prafer as well as reading the 
Koran are distinguishable from merely read- 
ing fatihas, t.e.,certain suras from the Koran, 
and offering prayers and incense. The 
former kind of duties require special personal 
qualifications which are not necessary for 
the latter type. That decision, therefore, 
does not support the appellants’ case. 

The next case relied on is Mujavar 
Ibrambibi v. Mujavar Hussain Sheriff (4). 
It was held there that the plaintiff, who 
wasa woman, was not entitled to perform 
the duties of a mujawar of a durga which 
were not ofa secular nature. The duties 
in that case were reading the fatiha, offer- 
ing prayers and incense, etc. It is urged 
that those are the duties in the present case 
also and that that decision is, therefore, 
a direct authority in favour of the appel- 
lants. But this is not correct. The deci- 
sion was also based on the evidence 
that the office was never held by a female 
in that durga, and that there was a previous 
decision in respect of the same endowment 
in Hussain Beebee v. Husain Sherif (5), 
where a claim advanced by the widow of a 
deceased mujawar was negatived. In the 
present caae, however, it has been found on 
evidence that cefendant No. 1, who is 
herself a female, used to manage the shrine 
and defendant No. 5 has admitted that if 
any of them died without a male issue, 
his widow, daughter and sisters were entitled 
fo get a share in the land of the Peer. 
It is also found that the mujawars of the 
Peer in the present case are not required 
to teach any cloctrine or to come in contract 
with strangers whom women may not 

(3) 3 Bom. L R 772, 

(4) 3 M 95. 

(5) MHC R23, 
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approach having regard to custom or usage. 
The Madras High Court itself has, in a 
later decision in Munnavaru Begam v. Mir 
Mahapalli Sahib (2), discussed this case 
and held that it was a decision on its own 
facts and that the learned Judges did not 
intend to lay down any general proposition 
of Muhammadan Law that the fatiha could 
not be said or that prayers and incense 
could not be offered by a woman. 

The case in Munnavaru Begam v. Mir 
Mahapallt Sahib (2), was that of a mujawar 
and Abdur Rahim, J.,a distinguished Muham- 
madan Judge, was of the opinion that a 
religious office can be held by a woman under 
the Muhammadan Law unless the duties were 
of such a religious nature which she cannot 
perform in person or by a deputy, that the 
burden of establishing that a woman was 
precluded from holding æ particular office 
was on those who pleaded the exclusion and 
that in the absence of anything in the rules 
by the founder, the usages of the institution 
were to govern the case. He followed the 
decision in Shahar Banoo v. Aga Mahomed 
Jajfer Bindaneem (1), where it was held 
that under the Muhammadan Law there 
was no legal prohibition against a woman 
holding a mutwalliship when the trust by 
its nature involved no spiritual duties which 
a woman could not properly discharge in 
person or by a deputy. There is a clear 
distinction between merely reading the 
fatiha, i. e. certain suras in the Koran or 
offering prayers and incense on the ene hand 
and preaching before a congregation or 
officiating at religious services on the other. 
The decisions in Sheikh Karimodin v. Nawab 
Mir Sayid Alamkhan (6) and Kaniz Zohra 
v. Saiyid Muztaba Husain (7), on the posi- 
tion ofa sajjadanashin and Biyamma v. 
Ahmadsaheb (8), relating to mullagiri rights 
do not apply to the case of a mujawar whose 
case is governed by the observations of 
Abdul Rahim, J., in Munnavaru Begam v. 
Mir Mahapalli Sahib (2). 

It must be stated, moreover, that it has 
been held in Sheikh Karimodin v. Nawab 
Mir Sayad Alamkhan (6), that even in the 
case of a sajjadanashin although females may 
be excluded, it would not follow that males 
who establish their descent from the pro- 
positus through females should also be exclud- 
ed. Even assuming therefore that females 
would be excluded from mujawarship, the 


Same remarks would apply to the position of 
(6) 10 B 119. 

(7) 2 Pat. 819; 77 Ind. Cas. 209; A I R1923 Pat. 576; 

PL T 6i3 


4 ; 
(8) 37 Bom. L R 257; 156 Ind. Cas. 656; A I R 193 
Bom. 245; 8 R B 22, 
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a male person who claims descent from a 
female. In any case therefore plaintiff No. 1 
would come under this class. But, as I have 
observed above, the exclusion of females is 
not proved in the case of mujawarship. In 
the present case, therefore, plaintiffs Nos. 1 
and 2 are entitled to the reliefs granted to 
them on the ground that the Muhammadan 
Law is not against the plaintiffs and the 
usage is admittedly in their favour. The 
decision of Lokur, J.is therefore correct and 
the appeal is dismissed with costs. 

Broomfield, J—IJ have nothing to add to 
what my learned brother has said with regard 
to Letters Patent Appeal No. 20 of 1939. 

In the other appeal, the first question is 
whether females are competent to perform 
the duties of a majawar which consist 
according to the finding of the Assistant 
Judge in reading the fatiha, offering prayers 
and incense and looking after the general 
management of the shrine. Lokur, J. has 
held that they are competent to perform 
these duties and to succeed to the office in 
due course of inheritance. Several cases 
have been cited in the argument. In some 
of these references have been made to Mac- 
naghten’s Precedents and Baillie’s Digest of 
Muhammadan Law. We have examined 
these passages and we find that wherever 
it is stated in thése authorities that females 
aré incompetent to perform the duties of a 
religious office, that is said in connection 
with the office of a sajjadanashin, i. e., the 
spiritual head of an institution. It seems 
that there may be a considerable variety in 
the functions which maybe performed by 
mujawars. Having regard to the literal 
meaning of the word, these functions may 
be purely ministerial or menial. But some 
religious or quasi-religious functions may 
be combined with the ministerial duties. 
Whether a female is or is not competent ,to 
hold the office must depend on the 
nature of these religious or -quasi-religious 
duties, that is to say, must depend on the 
evidence in each particular case. 

There is no Bombay authority which 
is inconsistent with the view taken by 
Lokur, J. Mirazamalli v. Hidayatbi (3), 
was not, a case of mujawars. Some of the 
duties which had to be performed in accord- 
ance with the terms of the sanad were quite 
obviously religious duties of a kind which 
custom would not allow to be performed by 
females, for instance, imamat, which was 
translated in the report of that case as 
“preaching by being a priest,” and kitabai, 
2. e, Yeading the Koran at the mosque.” 
Moreover, the Court in that case took the 
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View that the terms of the sanad itself exclud- 
ed females from inheritance quite apart from 
the nature ofthe duties to be performed. 
In Biyamma v. Ahmadsaheb (8), I held that 
lands assigned for the remuneration of a 
village mulla cannot be inherited by a female 
heir, because the duties of a mulla, which are 
of a religious nature, cannot according to 
Muhammadan Law, be performed by a 
female. As appears from my judgment, it 
was admitted there that the female plaintiff 
was not capable of performing the duties. 
The only question for decision was whether 
those duties could be performed by proxy. 
Lokur, J. has relied to some extent, on the 
decision of the Privy Council in Shahar 
Banoo, v. Aga Mahomed Jaffar Bindaneem 
(1), I am not sure that that case helps 
very much because there their Lordships 
were dealing with the office of mutwalli, 
whichis essentially a secular office, and 


mutwallis and mujawars would not neces- 


sarily be on the same footing. At the same 
time, there is certainly nothing in the Privy 
Council case which lends any support to 
the appellants’ argument. Mr. Desai has 
relied on two Madras cases, Hussain Beebee 
v. Husain Sherif (5) and Mujavar Ibrambibt 
v. Mujavar Husain Sheriff (4). The former 
case dealt with mujawars, but the mujawars 
there were priests, and different therefore 
from those with whom we are concerned. 
Mujavar Ibrambibi v Mujavar Hussain 
Sheriff (4), followed that case. There the 
facts were no doubt similar to those of the 
present case in respect of the duties to be per- 
formed by the mujawar, but the Court partly 
relied on evidence as to usage, and the deci- 
sion might not have been the same if the 
evidence as to usage had been the same as 
in our case. Moreover, this case is dissented 
from, or at any rate explained away, in 
Munnavaru Begam v. Mir Mahapalli Sahib 
(2). There we have the opinion of an emin- 
ent Muhammadan Judge which, I think, 
Lokur, J. was fully entitled to follow. As 
my learned brother has pointed out, what- 
ever the decision had been as to plaintiff 
No. 2, plaintiff No. 1, at any rate, would not 
be disqualified, as it was held in Sheikh 
Karimodin v. Nawab Mir Sayad Alamkhan 
(6), that males claiming through females 
may succeed even to the office of sajjada- 
nashin. I agree that the appeal should be 
dismissed with costs. 


D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 1646 of 1989 
July 16, 1940 
KHUNDKAR AND LODGE, JJ. 
UDAY CHANDRA PAUL AND OTHERS— 
PLAINTIFFS—A PPELLANTS 


Versus 
B. H. PARMAR AND oTHERS—DEFENDANTS— 
RESPONDENTS 


Specific Relief Act (I of 1877). s. 42—Declaratory 
relief granted — Discretion under s.42 exercised in 
manner grossly inconsistent with judicial principles— 
Interference by Appellate Court—Compromise decree 
based onsolenama embodying term of lease—Suit for 
declaration that decree was void on ground of fraud — 
Fraud not established—But declaration that solenama 
not being registered was not binding on plaintiff 
granted — Declaration held did not declare decree to 
be void—Nature of declaration — Whether one con- 
templated by s. 42. 

In cases where the discretionary power to award 
declaratory relief under s. 42, Specific Relief Act has 
been exercised wholly arbitrarily, and in a manner 
grossly inconsistent with judicial principles the Court of 
appeal has power to interfere. [p. 187, col. 2.] : 

The plaintiffs prayed in the first instance for a declara- 
tion that the compromise decree based upon a solenama 
embodying the terms of a lease was void on the ground 
of fraud. Fraud had been negatived by both the Courts 
below, but the trial Court granted the plaintifis a 
declaration that the solenama not being registered under 
the law was not binding upon the plaintiffs under s. 49, 
Regis. Act : 

Held, that the solenama embodied the termsof the 
lease, and the solenama itself was merged in the decree. 
The effect of the trial Court’s decision therefore was 
that the lease embodied in the decree not having heen 
registered was not binding upon the plaintiffs under 
s.49, Regis. Act. Thedeclaration granted was virtually 
a statement of the legal consequences of non-registra- 
tion under s. 49, Regis. Act, of the lease embodied in 
the compromise decree and such a declaration was not 
contemplated by s. 42, Specific Relief Act. Sreenarain 
Mitter v. Kishan Soondery Dassee (+) and Lankapara 
Tea Co., Lid. v. Gopalpur Tea Co., Ltd. (5), relied 
on. Isra Dut Koer v. Hansbuttt Koerain (1) and 21 
Ind. Cas. 288 (2), distinguished. [p. 187, col. 2; p. 188, 
col, 2.] 


A. from the appellate 
District Judge, Burdwan, 
1, 1939. 

Messrs. Bankim Chandra Mukherji and 
Purusottam Chatterji, for the Appellants. 


Dr. Radhabenode Pal and Pankaj Kumar 
Mukherji, for the Respondents. 


Khundkar, J.—This appeal arises out of 


decree of the 
dated August 


“a suit in which the plaintiffs who are the 


appellants here prayed for a declaration 
that a decree based upon a solenama was 
illegal, fraudulent, inoperative and void, 
and for an order that the said decree be set 
aside. The material facts are as follows: 
The plaintiffs-appellants who are four in 
number are the darputnidars of a mouza 
known as Mouza Bendi. In 1894 their 
predecessors granted a mining lease of this 
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mouza to one Mr. White who subsequently 
transferred his rights to defendant No 2. 
On August 2, 1935 the plaintiffs by a 
registered deed of conveyance transferred 
to defendant No. 1 their right to receive 
royalty for the years 1930 to 1946. Later, 
defendant No.1 executed a deed of agree- 
ment by which she undertook to pay to the 
plaintiffs a certain proportion of the royalty 
for the years 1930 to 1946. In 1937 , & sult 
for the recovery of royalty was instituted 
against defendants Nos. 2 and 3. The plain- 
tiffs in that suit were the four plaintiffs- 
appellants and defendant No. 1 in the suit 
out of which this appeal arises. The suit was 
compromised and a decree was passed em- 
bodying the solenama. The minimum royal- 
ty payable under the original lease was Rs. 80 
per annum, but, under the terms of the 
solenama, the -defendants agreed to pay 
Rs. 500 per annum as royalty which would 
be a first charge upon the colliery. 


In the present suit the plaintiffs-appellants 
alleged that fraud had been practised upon 
them by the defendant, that the former 
suit had been instituted without their know- 
ledge, that the husband of defendant No. 1 
in the present suit had contrived to get the 
former suit instituted with the assistance of 
papers which had been used as vakalat- 
namas, but upon which he had obtained 
the signatures of the appellants ata time 
when those papers were blank. The learned 
Subordinate Judge found that there had 
been no fraud, but held that the plaintiffs 
were entitled to a declaration that the sole- 
nama embodied in the decree in the earlier 
suit was inoperative and not binding upon 
the parties for want of registration under 
s. 49, Regis. Act. The defendants appealed 
and the plaintiffs filed a cross-objection in 
which they prayed for a declaration that 
the decree was void on the ground of fraud. 
The learned District Judge who heard the 
appeal upheld the finding of the learned 
Subordinate Judge that there had been no 
fraud, but he also held that the learned 
Subordinate Judge had not acted in the 
proper exercise of his discretion under s. 42, 
Specific Relief Act, in granting the declara- 
tion just referred to. He accordingly revers- 
ed the order of the learned Subordinate 
Judge and dismissed the suit. The only 
point urged in the present appeal on behalf 
of the appellants is that they are entitled 
to the declaration which was granted by 
the learned Subordinate Judge. Mr, 
Mukherji has, in support of this contention, 
invited our ‘attention to para. 10 of the plaint 
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which is in these terms : 

“The plaintiffs further state that the aforesaid sole- 
nama not being signed, executed and registered 
according to law is for all reasons void and inoperative 
and no decree can be passed on its basis.” 

Mr. Mukherjj has contended that the 
declaration granted by the learned Subordi- 
nate Judge was within his discretion, and 
that in any event the exercise of that dis- 
cretion was not a matter with which the 
lower Appellate Court should interfere. In 
support of this contention, Mr. Mukherji 
has cited the following cases: Isri Koer v. 
Hansbutti Koerain (1) was a decision of the 
Privy Council in an appeal which arose out 
of a suit brought during the life of a Hindu 
widow by the presumptive heir, entitled on 
her death to the possession of the property 
1m which she held her limited estate, to have 
an alienation by her declared to operate only 
for her life. The High Court on appeal 
held that the plaintiff was not entitled to 
the declaration prayed for, for reasons which 
Ainslie, J. stated as follows : 

“It seems to me that we ought not to allow this suit 
to be protracted and great additional expense to be 
incurred, when it is quite possible that the widows 
or one of them may survive the plaintiffs, so that the 
estate may never vest in them and the decision arrived 
at may prove no bar to further litigation. 

For the purposes of this appeal it is sufficient to 
say that the Court will not, ina eclaratory suit, decide 
intricate questions of law, when no immediate effect . 
and possibly no future effect can be given to its 
decision, and when the postponement of the decision 
tothe time when there may be before the Court some 
person entitled to immediate relief (if the decision is 
in favour of the plaintif) will not prejudice his rights 
in any way.” | : 

Mr. Mukherji has relied upon a passage 
in the decision of their Lordships of the 
Privy Council which appears at p. 335* of 
the report : 

“But their Lordships think that a strong case of 
inexpediency should be shown for refusing declaratory 
relief to classes of persons expressly recognised by the 
law as suitors for such relief.” 

That however is not a complete statement 
of the principle of their Lordships’ decision 
which goes on to state: 

“They do not say that there may not be such a case, 
but they cannot find it here. The only reason assign- 
ed for refusing relief on the ground of discretion is 
that part of the case raises a difficult point of law, the 
decision of which, though involving expense and delay, 
may after all not be binding upon the actual reversioners, 
That may be a reason more or less weighty according 
to circumstances...... If the defendants had in the 
first instanca objected to declaratory relief and had 
taken the opinion of the Subordinate Judge on that 
point, there would then have been more ground for 
refusing relief in order to save expense and litigation. 
But they did not do that. They disputed the whole 
case of the plaintiff. An important issue of fact, and 


(1) 1004 324; 10 I A 150; + Sar. 459; 13 C LR 418 
(PO). 
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two important issues of law, were decided by the first 
Court in the plaintiff’s favour. After all this it comes 
very latefor the Court above to reverse the action of 
the Court below on the ground of discretion and in 
order to save further litigation and expense.”’ 

. In our judgment, the decision just referred 
tois no authority for the contention raised 
in the appeal before us. In the case relied 


on, the defendants had not objected to the: 


declaratory relief in the trial Court, and the 
question was raised for the first time in 
appeal in the High Court which refused the 
relief in order to prevent protraction of the 
litigation and further expense. Mr. Mukherji 
next relied onthe language of a portion 
of.the headnote in Partab Singh v. Bhabuti 
Singh (2) which reads as follows: 

“Held that s. 42, Specific Relief Act, did not apply 
toasuit by P and A for a declaration that the decreq 
in B’s suit was not binding on them and to have the 
decree in their own suit set aside.” 

The only justification for this wording is 
a passage in the decision of their Lordships 
of the Privy Council at p. 1172* of the report 
which is in the following terms: 

“The Judicial Commissioner and the First Addi- 
tional Judicial Commissioner having differed in 
opinion on the point of law as to whether s. 42, 
Specific Relief Act, 1877, applied to the case, directed 
that the appeal should be laid before the Second 
Additional Judicial Commissioner under s. 98, Civil P. 
C., 1908. The Second Additional Commissioner did not 
apparently confine himself to a consideration of the 
point of law with which alone he had under s. 98, 
Civil P. C., 1908, jurisdiction to deal, he apparently 
agreed with the opinion of the First Additional Judi- 
cial Commissioner that s. 42, Specific Relief Act, 1877, 
applied, and held that the appeal should be allowed 
and the suit should be dismissed with costs in both 
Courts.” Mi : 

The decision of their Lordships was that 
the appellants P and A should have a decree 
setting aside the decree in their suit and 
declaring that the agreement of compromise 
and the decree in the suit of B were not 
binding upon them. Even though the decla- 
ration prayed for was granted we do not 
find it possible to read into this decision the 
implication of the headnote that the Privy 
Council held that s. 42, Specific Relief Act, 
did not apply. Mr. Mukherji then drew our 
attention to a passage in the judgment in 
Sant Kumar v. Deo Saran (8), at p. 374 in 
which Mahmood, J. stated : 

“I hold that, as long asa Court of first instance 
possesses jurisdiction to entertain a declaratory suit, 
so long as that Court entering into the merits of the 
plaintiff's case arrives at right conclusions, and awards 
a declaratory decree, sucha decree cannot be revers- 
ed in appeal simply because the discretion has been 

(2)17 C W N 1165; 21 Ind. Cas. 288; 35 A 437: 16 O 
C247; 40 I A 182; (1913) M W N 785;14 ML T 299; 
25 ML J492;11 AL J901;18CL J384; 15 Bom. L 
R 1001 (P O). 

(3) 8 A 365 (374); A W N 1886, 129. 
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improperly exercised, I know that in saying this I 
am laying down a strong proposition of law....”’ l 

The principle of that decision so far as it 
related to s. 42, Specific Relief Act, is accur- 
ately summarized in the concluding portion 
of the headnote at p. 366% : 


“The awarding of declaratory relief, as regulated 
by s. 42, Specific Relief Act, is a discretionary power 
which Courts of equity are empowered to exercise 
with reference to the circumstances of each case and 
the nature of tne facts stated in the plaint, and the 
prayer of the plaintiff ; that so long as a Court of first 
instance possesses jurisdiction to entertain a declara- 
tory suit, and entering into the merits of the case 
arrives at right conclusions and awards a declaratory 
decree, such a decree cannot be reversed in appeal 
simply because the discretion has been improperly 
exercised : and that such improper exercise of discre- 
tion under s. 42, Specific Relief Act, has no higher 
footing than that ofan error, defect or irregularity, not 
affecting the merits of the case or the jurisdiction of 
the Court, within the meaning of s. 578, Civil P. C. 

This does not imply that even in cases where the- 
discretionary power to ‘award declaratory relief has 
been exercised wholly arbitrarily, and in @ manner 
grossly inconsistent with judicial principles the Court 
of Appeal would have no power to interfere.” 

In our judgment, itis the last sentence 
that is of importance for the purpose of the 
appeal before us. Can it be said that the 
discretion to award declaratory relief was 
exercised by the trial Court in a manner not 
grossly inconsistent with judicial principles? 
The plaintiffs prayed in the first instance 
for a declaration that the compromise decree 
was void on the ground of fraud. Fraud has 
been negatived by both the Courts below,, 


but the trial Court granted the plaintiffs a 


` declaration that the solenama not being re- 


gistered under the law is not hinding upon 
the plaintiffs under s. 49, Regis. Act. It 
should be noted that the solenama embodied 
the terms of the lease, and the solenama it- 
self was merged in the decree. The effect 
of the trial Court’s decision therefore is that 
the lease embodied in the clecree not having 
been registered is not binding upon the 
plaintiffs under s. 49, Regis. Act. Now that 
section is in the following terms : | 

“No document required by s. 17 or by any provi- 
sion of the T. P. Act, 1882 to be registered shall (a) 
affect any immovable property comprised therein or 
(b) confer any power to adopt, or (c) be received as 
evidence of any traNsaction affecting such property or- 
conferring such power, unless it has been registered : 

Provided that an unregistered document affecting 
immovable property and required by this Act or the 
T. P. Act, 1882, to be registered may be received as 
evidence of a contract in a suit for specific perform- 
ance under Chap. IT, Specific Relief Act, 1877, or as 
evidence of part performance of a contract for the pur- 
poses of s. 53-4, T. P. Act, 1882, or as evidence of 
any collateral transaction not required to bs effected by 
registered instrument.’’ 

The declaration granted by the trial Court 
that the solenama is not binding upon the- 
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Plaintiffs under s. 49 of the Regis. Act, 
amounts to no more than saying that the 
legal consequences of non-registration enu- 
merated in s. 49, attach to the decree in 
which the solenama is embodied. It is not 
a declaration that the decree is void, because, 
1t may still be received as evidence of a con- 
‘tract in a suit for specific performance, or 
‘aS evidence of part-performance of a con- 
tract for purposes of s 53-A, T. P. Act, or 
as evidence of any collateral transaction not 
required to be effected by a registered in- 
strument. In Sreenarain Mitter v. Kishan 
Soondery Dassee (4), it was held that 
1t is not a matter of absolute right to obtain 
a declaratory decree, It is discretionary with 
‘the Court to. grantit or not, and in every 
case the Court must exercise a sound judg- 
ment as to whether it is reasonable or not 
under all the circumstantes of the case to 
grant the relief prayed for. This case was 
cited with approval in Lankapara Tea Co., 
Lid. v. Gopalpur Tea Co., Ltd. (5). In the 
latter case, the reliefs which the plaintiff 
had prayed for included certain declara- 
tlons based on the rights of the plaintiff 
aS the lower riparian owner, and the dis- 
abilities of the defendant as the upper ripa- 
rlan owner in respect of a river. With res- 
pect to these reliefs the trial Court’s direc- 
tion was as follows : 

“The plaintiff’s right to have the free and natural 


flow of the Pugli river through its original and natural 
-course be declared, and it be declared that defendants 


Nos. 1 and 2 have no right to interfere with the right ° 


subjectto the terms of the compromise with defend- 
ant No. 1; and subject to the compromise between the 
plaintiff and defendant No 1 it be declared that defend- 
ants Nos. 1 and 2have no right to erect bunds ete., 
in the bed of the Pugli, to narrow down the bed or 
divert the waters of the Pugli from its original and 
-natural course, or to obstruct the free and natural 
flow of the Pugli through its original and natural 
course,’ 


On appeal this Court held that it was not 
prepared to support the bare declaration for 
more reasons than one. One of the reasons 
was that the declaration was unnecessary 
because it purported merely to recite the 
law such as the learned Judge understood it 
to be, and was not likely to be of any real 
utility to the plaintiff; for in a future suit 
which he might have to institute, should 
any fresh obstruction be caused, this dezla. 
ration he would have without any difficulty, 
‘the moment he showed that he wasa lower 
riparian owner and that there had been no 
contract which precluded him from his 
rights as such. Now, it seems to us that the 
declaration granted by the learned Subordi- 


(4) I A Sup. Vol. 149; 11 Beng. L R171;19 W R 133; 
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nate Judge in the present case was virtually 
a Statement of the legal consequences of 
non-registration under s. 49, Regis. Act, of 
the lease embodied in the:compromise decree 
and we are of the opinion that such a decla- 
ration is not contemplated by s. 42, Specific 
Relief Act, and that the lower Appellate 
Court acted rightly in reversing the decree 
of the learned trial Court. This appeal -ac- 
cordingly fails and is dismissed with costs, 
The hearing fee is assessed at two gold 


-mohurs. 


Lodge, J.—I agree. 
D. Appeal dismissed. 


SIND CHIEF COURT 
Suit No. 23 of 1940 
November 12, 1940 
Logo, J. 
M.SUKHDEV & Co.—PLAINTIFFS 
VETSUS 
Firm or AYARAM ATAMPRAKASH 


— DEFENDANTS 

Arbitration Act (IX of 1899), s. 19—Contract to 
supply certain goods — Arbitration clause— Suit by 
plaintiff for damages for non-delivery of goods — 
Points tn dispute whether plaintiff agreed specifically 
for goods of particular manufacturé and whether con- 
tract became impossible due to outbreak of war— 
Dispute held fell under arbitration clause —Questions 
involved held intricate questions of law and discretion 
tn refusing stay of suit justified. 

The plaintiff sued the defendant for the recovery of 
certain amount as damages for failure to deliver certain 
goods agreed to be supplied by the defendant under a 
contract between the parties. The arbitration clause of 
the contract provided that any dispute including short 
and-or non-payment by the purchaser,. or any dispute 
arising out of the contract was to be referred to arbitra- 
tion. The main disputes in the case between the parties 
were whether the plaintiff agreed specifically for goods 
of the manufacture of Dobbertin & Co., of Hamburg, 
and whether by reason of the war which broke out in 
September 1939, the'contract became impossible of per- 
formance : 

Held, that both the points in dispute were covered by 
the arbitration clause of the contract. 

Held, further that in this case the Court was entitled 
to exercise its discretion conferred by s. 19 and was 
justified in refusing stay of the suit as the main dis- 
pute between the parties which fell to be decided by the 
arbitrators was the important and intricate question of 
law whetherin the circumstances of the case the con- 
tract became impossible of performance so as to excuse 
performance on the part of the defendant. 98 Ind. Cas. 
191 (1) and 193 Ind. Cas. 126 (2)and Grey ¢ Co. v. 
Tolme (No. 1)(8), relied on. 


Mr. Srikishindas H. Lulla, for the Plain- 
tiffs. 

Mr. Fatehchand Assudomal, for the De- 
fendants. 


Order.—The plaintiffs have filed this suit 
for recovery of a sum of Rs. 18,798-15-0 from 
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the defendants as damages for failure on 
the part of the defendants to give delivery 
to the plaintiffs of 50,000 feet galvanized 
gas tubes in respect of which the parties 
had entered into a contract on June 9, 1939. 
The main defence of. the defendants is 
that the contract though in general terms 
for continental galvanised gas tubes, in- 
volved an implied term which had been 
agreed upon between the parties, that the 
goods should be of the manufacture of Dob- 
bertin & Co., of Hamburg; that owing to the 
outbreak of war between England and Ger- 
many in September 1939 the contract became 
impossible of performance and the plaintiffs 
are not entitled to claim damages for breach 
of the contract from the defendants. Fe 

, What I have before me to-day for disposal 
is an application under s. 19, Arbitration Act, 
filed by the defendants for stay of the suit 
so as toenable the parties to go to arbitra- 


tion as provided for in the contract between . 


them. The application unders 16, Arbitra- 
tion Act, is opposed by the learned Advocate 
for the plaintiffs on two grounds, (1) that 
the dispute between the parties is really 
one outside the arbitration clause, which is 
el, 24 of the contract, and (2) that in any 
event the Court has a discretion in such 
matters, and in the present case where the 
disputes between the parties involve ques- 
tions of law which a Court of Justice should 
decide rather then arbitrators, the Court 
should exercise its discretion and refuse a 
stay. I do not think there is any substance 
in the first of the points urged by the learn- 
edAcdvocate for the plaintiffs. Clause 24 of 
the contract provides that any dispute in- 
cluding short and/or non-payment by the 
purchaser, or any dispute arising out of this 
contract is to be referred to arbitration. 


The main disputes in the case between the. 


plaintiffs and the defendants are whether 
the plaintiffs agreed specifically for goods 
of the manufacture of Dobbertin & Co., of 
Hamburg, and whether by reason of the war 
which broke out in September 1939 in the 
contract became impossible of performance. 
It appears to me both these points are 
covered by cl. 24 of the contract between 
the parties. 

But I do think that the second conten- 
tion raised by the learned Advocate for the 
plaintiffs is of substance and must prevail. 
No doubt there are innumerable cases in 
which it has been held that where parties 
deliberately have chosen arbitration as their 
forum they should be kept to their contract, 
but if that were an absolute rule there 
would be no discretion left to a Judge under 
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s. 19, Arbitration Act. But there is sucha 
discretion involved in the wording of the 
section and the only inference possible is 
that there are cases in which the Court is 
entitled to exercise a discretion and not hold 
parties literally to their contracts. One of 
these cases is where the point involved for 
decision is an important and intricate ques- 
tion of law which a Court of Law isina 
better position to decide than laymen; and 
it appears to me.that in such a case the 
Court is entitled to exercise its discretion 
and refuse stay for more reasons than one. 
On the decision on an intricate point of law 
a large sum of money may become payable 
by one party to another. Against the decis- 
sion of an arbitrator or arbitrators under 
the Arbitration Act there is ordinarily no 
appeal or in any case a very restricted right 
of appeal, and if therefore the arbitrator or 
arbitrators in all good faith decide an intri- 
cate point of law wrongly irreparable injury 
may be caused to one party or the other. 
On the other hand, a Court of Justice may 
equally well decide in good faith a point of 
law wrongly, but the party prejudiced by 
the decision has ordinarily a right of ap- 
peal, and in such a case as this for instance’ 
would have even from the decision of the 
Appellate Court a right of appeal to the 
Privy Council. 

It appears to me that in the present case’ 
I should exercise my discretion and refuse 
Stay because the main dispute between the 
parties which will fall to be decided by the. 
arbitrators is the important and intricate 
question of law whether in the circum- 
stances of this case the contract became im- 
possible of performance so as to excuse 
performance on the part of the defendants. 
In more cases than one it has been held 
that where such an intricate question of 
law is involved a Court would rightly exer- 
case its discretion in refusing stay. In Hol- 
land Bombay Trading Co v. Essardas 
Dharamchand (|), an eminant Judge of the 
Judicial Commissioner’s Court held that the 
question whether an original contract existed 
or had been altered by subsequent acts of 
the parties was not a simple question but an 
intricate question of law which a Court 
should decide rather than arbitrators. The 
learned Judge in that case refused an appli- 
cation for stay under s. 19, Arbitration Act. 
In Tolaram Champalal v. Jewanraum 
Gangaram (2), Panckridge, J., following the 


sen 19S LR168;98 Ind. Cas. 151; AIR 1996 Sind 


(2)I L R (1940) 2 Cal. 26; 193 Ind. Cas. 126: A I R 
1941 Cal. 39; 13:R C 370. 
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decision in Grey & Co. v. Tolme (No. 1) (3), 
held that the question whether China and 
Japan were ‘in a state of war’ within the 
meaning of that expression in the contract 
between the parties was an intricate ques- 
tion of law to be decided rather by a Court 
of Justice than by arbitrators. The learned 
Judge in that case similarly rejected an ap- 
plication for stay under s. 19, Arbitration 
Act. The case relied upon by Panckridge, J. 
and reported in Grey & Co. v. Tolme (No. 1) 
(3) is closely analogous to the case before me. 
I, therefore, reject the application for stay but 
make no order as to costs. 


S. Application rejected. 
_ (83) 914) 31 T L R 137; 598S J 218. 





NAGPUR HIGH COURT 
Civil Revision Application No. 151 of 1940 
January 16, 1941 

i . CLARKE, J. 
Seth MANGILAL—APPLICANT— PLAINTIFF 
VETSUS 


ZAMSINGH—DEFENDANT—NON-APPLICANT 
Civil Procedure Code (Act V of 1908), s. 115— 
Amendment refused— Effect of order to shut out 
part of plaintijf’s claim — There is ‘case decided’ 
within meaning of s. 115— Plaintiff having right of 
appeal on this question if case allowed to proceed to 
judgment— Revision still lies—Amendment—Plaint 
— Amendment, when allowed, stated—Suit on basis 
of acknowledgment cxecuted by defendant in plaint- 
aff’s account-book — Defendant denying cash con- 
sideration and contending that-- suit could not be 
based on acknowledgment relied on by plaintiff--In 
alternative demand by defendant to re-open previous 
transactions between parties under C. P. Debt Legis- 
lation —Plaintiff applying for amendment setting out 
previous transactions and seeking to base his suit 
on original transaction — Amendment held must be 
allowed. ; 

Where the effect of allowing a revision in a matter in 
which an appeal might also lie, will be a convenience to 
the parties and will save expense, the Court should in- 
terpret s. 115, Civil P. C, liberally. {p. 191, col. 
2. 
Tn a case where the effect of the order of the trial 
‘Court rejecting an application for amendment is to 
shut outa part of the plaintiffs’ claim, there is a case 
decided within the meaning of s. 115, Civil P. C., and 
revision lies from such anorder even though the plain- 
tiff would have a right of appeal, on this question if 
fhe case is allowed to proceed to judgment. 145 Ind. 
Cas. 859 (2), relied on. [2bid.] 

Amendinents should be allowed with great readiness 
but ifallthe following circumstance exist, z. e., if the 
application is made at a late stage, and especially if at 
the time of the application for amendment a suit on the 
amended plaint would be barred by limitation, and if 
the amendment seeks to introduce a new and _inconsis- 
tent case, then special circumstances must exist before 
amendment should be allowed. [p. 192, col. 1.] 

The plaintiff brought a suit-on the last day of limita- 
tion to recover certain amount on the basis of a stamped 
acknowledgment executed by the defendants in the 
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plaintiff’s account, book on February 9, 1936. The defen- 
dants admitted executing the acknowledgment but 
denied that cash consideration was received from the 
plaintiff on February 9, 1936. According to them the 
acknowledgment was executed on. the taking of an 
account of the previous transactions between the parties. 
They contended, that the document on which the plain- 
tiff sued wasa bare acknowledgment which could not 
form the basis ofa suit. In the alternative, if it should 
be held that the plaintiff could sue on this document, 
they demanded that the previous transactions should be 
re-opened under the C. P. Debt Legislation and that 
they should be given relief under those Acts. As soon 
as the defendants submitted their written statements 
the plaintiff applied for amendment of the plaint that 
inasmuch as the defendant was denying that it was a 
cash transaction it would be necessary to go into the 
previousaccounts. He therefore set out the transactions 
which commenced on May 19, 1930 with a loan, to the 
defendants. By his application the plaintiff sought to base 
his suit on the original transaction of May 19, 1930, the 


limitation being saved by the acknowledgments of 


1235 and 1936. The Court rejected the application 
for amendment, holding that by the amendment the 
plaintiff was seeking to make out a new and inconsis- 
tent case which would be barred by linitation at the 
date of the application for amendment. : 

Held, that the amendment must be allowed although 
a fresh suit on the amended plaint would be time-barred. 
The real subject-matter of the suit was the indebted- 
ness of the defendants. The amendment, although it 
might seek to introduce a new case, did not seek to 
introduce an inconsistent case. Furthermore, even if it 
could be said that the amendment was sought at alate 
stage and that it sought tointroduce a new and incon- 
sistent cause of action, the special circumstances of 
this case justified an amendment of the plaint. These 
special circumstances were that the defendants them- 
selves had in their written statement asked for the 
previous transactions to be re-opened. The plaintiff had 
only acceded to their wish by agreeing to the re-opening 
of the transactions. [p. 192, col. 2.] l 

[Case-law referred to.] . 


O. R. App. of the order of the Court of the 
Second Subordinate, Judge, First Class, 
Khandwa, dated January 17, 1940. 


Mr. R. S. Dabir, for the Applicant. 
Mr. K. B. Tare, for Non-Applicant No. 1. 


Order—The applicant-plaintiff brought 
this action to recover Rs. 4,000 on the basis 
of astamped acknowledgment executed by 
the first defendant, inthe plaintiff’s account 
book on February 9, 1936. This acknowlede- 
ment is Ex. P. 1 and testifies to the fact 
of asum of Rs. 4,000 cash in Govt. cur- 
rency as payable by the first defendant and 
his son Beosingh. The action was brought 
on the last clay of limitation for such a suit, 
namely on February 9, 1939. 

The defendants admitted executing the 
acknowledgment but denied that cash consi- 
deration was received from the plaintiff on 
February 9, 1936. ` According to them the 
acknowledgment was executed on the taking 
of an account of the previous transactions 
between the parties. They contended, in the 
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first place, that the document on which the 
plaintiff sued was a bare acknowledgment 
which could not form the basis of a suit, In 
the alternative, if it should be held that the 
plaintiff could sue on this document, they de- 
manded that the previous transactions 
should be re-opened under the Central Pro- 
vinces Debt Legislation and that they should 
be given relief in respect of the rate, of 
interest chargedon the debt as well as an 
instalment decree. The last of the written 
statements of the several defendants was 
filed on October 6, 1939. There is no 
material difference between the written 
statements of any of the defendants. On 
the same date the plaintiff in reply asked 
for time to apply for amendment of hs 
plaint which was aliowed and at the next 
hearing, November 16, 1939, the plaintiff 
submitted his application for amending the 
plaint and the defendants took another aa- 
journment until January 16, 1940 in order 
to reply thereto. They duly replied and the 
case was argued. The plaintiff in his amend- 
ment application stated that the amendment 
was necessary by reason ofthe defendants 
denying that the transaction of February 
9, 1936 was a cash transaction in spite of an 
agreement between them thatit should be 
treated as though it has been cash advance 
of that date. The plaintiff explained that 
he had accepted this agreement as a novation 
of the original contract but that inasmuch 
as the: defendant was now denying that it 
was a cash transaction it would be necessary 
to go into the previous accounts. He there- 
fore set out the transactions which com- 
menced on May 19, 1930 with a loan of 
Rs. 2,000 to the first defendant -acknowledg- 
ed. in the plaintiff’s account book in the 
same way as the acknowledgment of Febru- 
ary 1936. This acknowledgment of May 19, 
1930 was acknowledged afresh on February 
23, 1933 when the admitted liability was 
Rs 2,822-8 and again on February 9, 
1936 by the acknowledgment on which the 
suit was brought. By his application the 
plaintiff sought to. base his suit on the 
original transaction of May 19, 1930, the 
limitation being saved by the acknowledg- 
ments of 1933 and 1936. The lower Court 
has ‘rejected the application for amendment, 
relying on Lachhamansingh v. Mahendra- 
lal Choudhari (1) and holding that by the 
amendment’ the plaintiff is seeking to make 
out a new and inconsistent case which would 
have been barred by limitation at the date 
of the application for amendment. 
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The first point which I have to consider 
is whether in view of the fact that the 
plaintiff would have a right of appeal on 
this question if the case were allowed to 
proceed to judgment. Ishould interfere in 
revision at this stage. The answer to this 
Is given in Kishan Lal Babu Lal v. Ram 
Chandra (2), where it was held that in a 
case like this a revision lies because the 
effect of the lower Court’s order is to shut 
outa part of the plaintiff’s claim and is 
therefore a “case decided” within the mean- 
ing of s. 115 of the Civil P. C. It was also 
there held that where the effect of allowing 
a revision n a matter in which an appeal 
might also lie, will be a convenience to the 
parties and will save expense, the Court 
will interpret s. 115 liberally. With these 
observations I respectfully concur. 

Although Mr. Dabir on behalf of the ap- 
plicant has spent some time arguing whether 
Ex. P 1l is a bare acknowledgment or not, it 
is not for me to decide this question at this 
stage as that isa question which the lower 
Court will have to decide in the suit. The 
only question which I have to decide is 
whether the lower Court acted with material 
irregularity in the exercise of its jurisdiction 
in disallowing the plaintiff’s application for 
amendment. In Mohammad Zahur Ali 
Khan v. Thakooranes Rutta Koer (3), the 
Privy Council allowed an amendment of the 
pleadings long after the suit would have 
been barred by limitation if it had been 
freshly instituted on that date. Their Lord- 
ships observed that in the circumstances of 
the case before them the clefence of limita- 
tion would be inequitable and as the casé had 
been heard ex parte and the respondent was 
not before their Lordships they could not 
put her on terms as to her defence to a 
fresh suit. They therefore allowed the 
plaintiff to amend his plaint. Charan Das 
v Amir Khan (4), is another case in which 
their Lordships considered that the special 
circumstances of the case warranted an 
amendment of the plaint after the expiry of 
the period of limitation. They observed at 

sa TAB 
p ‘Phat there was full power to make the amendment 


cannot be disputed, and though such a power should 
not as a rule be exercised where its effect is to take 


(2) 55 A 256; 145 Ind. Cas. 859; (1933) AL J 268; A 
I R 1933 All. 374:6 RA 177. 
(3) 11 MI A 468; 9 W R 9; 2Đuth 107; 2 war, 320 


Ó). 
(4) 48 C 110; 57 Ind. Cas. 606; 39 ML J 195; 28 M 
LT149;2U P L R (P C) 124; 18 A L J 1095; 22 
Bom. L R1370;471 A 255; 13 L W 49; BCW N 
289; 3 P W R1921; A IR 1921 P C 50 @ 0). 
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away from a defendant a legal right which has ace 
crued tohim by lapse of time, yet there are cases (see 
for example Mohammad Zahur Ali Khan v. Thakoo- 
ranee Rutta Koer (3), where such considerations are 
outweighed by the special circumstances of the case, 
and their Lordships are not prepared to differ from 
the Judicial Commissioner in thinking that the present 
case isone.” 


As has been pointed out in Lachhman- 
singh v. Mahendra Lal Chaudhuri (1), 
unless there are special circumstances such 
as existed in Mohammad Zahur Ali Khan 
Thakooranee Rutta Kocer (3) and Charan 
Das v. Amir Khan (4), the effect should 
be given to the rule laid down by their 
Lordships in Lala Rup Narain v. Gopal 
Devi (5), to the effect that the Court should 
refuse to entertain at a late stage of the 
case a new question the solution of which 
must depend on evidence. In both Lala 
Rup Narain v. Gopal Dedi (5) and Lachh- 
man Singh v, Mahendra Lal Chaudhuri (1), 
the amendment was sought at a very late 
stage after the evidence was closed and the 
cases were fixed for arguments. The 
Division Bench has however been careful to 
observe that 

‘amendments should always be made with great 
readiness - ...but where one sees an amendment asked 
for at solate a stage which introduces a new rause of 
action after the period of limitation for a fresh suit 
has expired then exceptional circumstances must be 


present to justify a Court letting the plaintiff do in 
one litigation what he cannot do in another.” 


Lachhmansingh v. Mahendralal Chau- 
dhurt (1), therefore amounts to this: 
Amendments should be allowed with great 
readiness but if all the following circum- 
stances exist, 2. e. if the application is made 
at a late stage, and especially if at the time 
ofthe application for amendment a suit on 
the amended plaint would be barred by 
limitation, and if the amendment seeks to 
introduce a new and inconsistent case, then 
special circumstances must exist before 
amendment should be allowed. In the pre- 
sent case the only feature present of those 
set out above is that a fresh suit on the 
amended plaint would be barred by limita- 
tion. The application was not made at a 
late stage and it does not to my mind seek 
to introduce a new and inconsistent case. 
The application was. made as soon as the 
defendants had submitted their written 
statements. Moreover in Lachhmansingh v. 
Mahendralal Chaudhuri (1), the plaintiffs 
stated in their plaint, after reciting the docu- 
ments which they filed with the plaint, 
“there 1isno other paper either in the posses- 


sion of the plaintiffs or other persons to be 

(5) 36 C 780; 3 Ind. Cas. 382;6 A L J 567;10CLJI 
28; 13 C WN $20; 5M LT 423; 11 Bom. LR 833; 19 
M LJ 518;93 P R 1909; 146 P W R 1909; 68 PLR 
1910; 361A 103 (P ©). 
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produced in evidence of the claim”, which 
was interpreted as meaning that the docu- 
menton which they wished to rely by way 
of amendment was irrelevant to the claim 
which they originally pleaded. In the case 
before me the plaintiff says in para. 6 of 
the plaint : “The plaintiff... . will produce 
other papers that will be found necessary 
after statements of the defendant”. 

I would draw attention to certain other 
observations of their Lordships in Charan 
Das v. Amir Khan (4), where they say : 

“But their Lordships are in full agreement with the 
statement made by the Judicial Commissioner that, 
‘however defective the frame of the suit may be, the 
plaintiffs’ object was to pre-empt the land; their cause 
of action wasoneand thesame whether they sued for 
possession or not.’ If this be so, all that happened was, 
that the plaintiffs, through some clumsy blundering 
attempted to assert rights that they undoubtedly pos- 
sessed under the statute ina form which the statute 
didnot permit. But if once it be accepted that they 
were attempting to establish those rights there is no 
sufficient reason shown for disturbing fhe judgment of 
the Judiclal Commissioner, who thinks they should be 
at liberty to express their intention in a plainer and 
less ambiguous manner.” 


The Division Bench in Lachhmansingh 
v. Mahendralal Chaudhuri (1), considered 
that the case before them was similar to 
Ma Shwe Mya v. Maung Mo Hnaung (6), 
another Privy Council case in which leave 
to amend was refused. Ma Shwe Mya v. 
Maung Mo Hnaung (6), has been explained 
and distinguished in Sarafalli Mahommad- 
alt v. Mahasukhbhai Jechandbhai (T), in 
which there was a suit on a promissory-note 
executed by one of the defendants and the 
plaintiff having sued that defendant and 
another defendant he was allowed to amend 
his plaint so as to base his claim against the 
other defendant on the transactions which 
gave rise to the promissory note. There, as 
here, the real subject-matter of the suit 
was the indebtedness of the defendants. The 
amendment, although it may seek to intro- 
duce a new case, does not seek to introduce 
an inconsistent case. Furthermore, even if 
ib could be said that the amendment here 
was sought at a late stage and that it sought 
to introduce anew and inconsistent cause 
of action, the special circumstances of this 
case would appear to justify an amendment 
of the plaint. These special circumstances 
are that the defendants themselves have in 
their written statement asked for the pre- 
vious transactions to be re-opened. The 
plaintiff has only acceded to their wish by 

(6) 48 C 832; 63 Ind. Cas. £914; (1921) M W N 396-4 
U BR 1921; 30 M L T 28; 24 Bom. L R 682; AIR 
1922 P C 249; 48 I A 214 (P ©). 


(7) 97 B 802; 147 Ind. Cas, 426; 35 Bom, L R965; A 
I R 1933 Bont. 476; 6 R B 205, d 5 
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agreeing to the re-opening of the transac- 
tions. 

I hold therefore that the amendment 
should have been allowed. I see no reason 
for putting the plaintiff on terms as to 
costs. The application is allowed and the 
finding on the preliminary issue will be 
“yes” instead of ‘no’, Costs of the application 
on the non-applicants. I allow Rs. 20 as 
Counsel's fee. 


S, Application allowed. 
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Limitation Act (IX of 1908), s. 12(2)-Time re- 
quisite for taking out copies—Meaning explained— 
—Civil Procedure Code (Act V of 1908), O. XLT, r. 
27 (1) (b)—Scope— Requirement for fresh evidence 
must be of Court and not of party—Transfer of Pro- 
perty Act (IV of 1882), s. 53—Intention to defraud 
—Preference of one creditor, if constitutes intention 
to defraud —Hzxistence of specific fraudulent inten- 
tron—Transfer is voidable—Creditor defeated or de- 
layed can avoid transfer in toto even tf part of 

consideration or part of motive is good. 


The decree was signed on March 13, 1937 and 
the appeal was filed on April 26, 1937. A plication 
was made for copies of the judgment and decree on 


March 18, 1937, and the plaintiff was notified about 
the requisite number of folios and stamps on the same 
date. Stamps and folios as required were supplied 
on March 19, 1937, and March 25, 1937, was the date 
fixed for delivery of the copies. On March 20, 1937, 
the copying department notified that further folios and 
stamps would be required. This fact was not notified 


directly tothe plaintiff or his lawyer but it was noti- 


‘ied in the manner provided by r. 626 and r.636 of the 


High Court Rules and Circular Orders by making an 
entry in the prescribed register which was kept in the 
Court offices at a place convenient for public inspec- 
tion. On March 25, 1937, the plaintiff came to know 
that further stamps and folios would be required, 
March 26 to March 29 were holidays. On March 30, 
the plaintiff supplied the additional stamps and folios and 
on March 31 the copies were delivered : 

Held, that as the plaintiff was expressly told that 
the copies would be ready on March 25, 1937, there 
was no further duty on him or his lawyer to go to 
the Court on intervening days to ascertain from the 


register whether further stamps or folios were neces-- 


sary. In circumstances like these an entry ia the 
register on an intervening date to the effect that more 
folios and stamps were required would not amount to 
a notice to the plaintiff. The Court by its previous 
intimation to the plaintiff that the copies would be 
ready for delivery on March 25, 1937, relieved the 
plaintiff of the duty of making any further inquiry 
before March 25. Hence, the whole period from March 
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18, 1937, to March 31, 1937, was requisite for obtain- 
ng copies. 109 Ind. Cas. 1 (1), referred to. [p. 194, eol 


Rule 27 (1) (b) of O. XLI, Civil P. C., comes into 
operation only when the Court requires fresh evidence, 
The requirement must be of the Court and not of the 
party to the litigation. When the Court is of opinion that 
without fresh evidence it cannot pronounce judgment 
or that without fresh evidence it finds it difficult to 
perform | its functions then and then only will the Court 
admit ffesh evidence under O. XLI, r. 27 (1) (b), 
The rule isnot intended to assist a party who through 
negligence or over confidence fails to produée sufficient 
evidence to prove his case in the Court below. Ifthe 
Court upon the evidence on the record is able to pro- 
nounce judgment or perform its functions it has no 
Jurisdiction to admit furthe: evidence, [p. 195, cols. 1 & 


In a mortgage suit the defendant at the very outset 
challenged the validity of the mortgage, stating that 
no consideration had been paid. The parties went to 
trial on the issue regarding consideration. The plaintiff 
did not produce any bond to prove that there wasa 
valid consideration. He contented himself with pro- 
ducing other evidence which the lower Court disbeliev- 

In the Appellate Court the plaintiff produced the 
bond to prove consideration which was admitted by the 
Court. Defendant filed second appeal: | 

Held, that in these circumstances it could not be 
said that the Appellate Court ‘required’ this additional 
evidence for the proper disposal of the appeal, The 
lower Appellate Court was Wrong in admitting the 
bond, 132 Ind. Cas. 721 (2), Kessowji v. G. I. P. Ry. Co. 
(3) snd 74 Ind. Cas. 747 (4), relied on. {p. 195, col. 2.1 

A preference of one creditor would not constitute 
an intention to defeat and delay creditors. But a 
mortgage where part of the consideration stated, 
by such ereditor is proved to be fictitious and where 
this fictitious part of the consideration is put in the 
bond in order to protect the Inorfgagor’s property 
from his other creditors is not a mere preforence of 
one creditor over another. It is a transfer inade to 
defeat and delay creditors and by virtue of the provi 
sions of s.53, T. P. Act, it becomes voidable unless 
the mortgagee can prove consideration and good faith. 
Mere proof of consideration is not enough. Section 53, 
postulates two things consideration and good faith, and 
there cannot beany good faith when the mortgagee knows 
that part of the consideration is fictitious and when he 
assists the mortgagor in his device to defeat and delay 
his creditors. The existance of specific fraudulent in- 
tention taints the transfer with the voice of voidability 
by the creditors sa defeated or delayed. It doas not 
matter whether part of the consideration is good, nor 
does it matter whether part of the motive is good 
[p. 197, col. 2.] 

[Case-law referred to J 


A. from the appellate decree of the Sub- 
Judge, First Court, Dacca, dated March 23, 
1938 


Mr. Phunibhusan 
Appellant. 

Mr. Hemendra Kumar Das, for the Res- 
pondents. 

Judgment.—tThe plaintiff instituted this 
suit against defendant No. on a mort- 
gage. Defendants Nos. 2 and 3 had prior 
to the institution of the suit obtained a 
decree against defendant No. 1 and in exe- 
cution thereof had put the mortgaged 
property to sale. Defendant No.3 purchased 


Chakravarti, for the 
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the property at the sale. He resists the 
plaintiff’s suit on the ground that the mort- 
gage is invalid as it was effected without con- 
sideration and forthe purpose of defeating 
and delaying creditors. The learned Munsit 
held that the plaintiff had not paid considera- 
tion for the mortgage and that the transac- 
tion was a fraudulent one entered into by 
defendant No. 1 and the plaintiff with the 
object of defeating and delaying the creditors 
of the former. On these grounds he dis. 
missed the suit. On appeal the learned 
Subordinate Judge held that part of the 
consideration for the mortgage was real 
and gave the plaintiff a mortgage-decree 
with respect to that part. Defendant No. 3 
appeals and raises the following points: 

First, he says that the appeal to the lower 
Appellate Court was barred by limitation. 
The decree wassigned on March 13, 1937 and 
the appeal was filed on April 26, 1927. 
Application was made for copies of the judg- 
ment and decree on March 18, 1937 and the 
plaintiff was notified about the requisite num- 
ber of folios and stamps on the same date. 
Stamps and folios as required were supplied 
on March 19, 1937 and March 25, 1937 was 
the date fixed for delivery of the copies. On 
that date the plaintiff came to know that 
further stamps and folios would be required. 
March 26 to March 29, were holidays. On 
March 30,the plaintiff supplied the addi- 
tional stamps and folios and on March 31, 
the copies were delivered. If this period 
between March 18 to March 31, be one 
which can be described as being a period 
requisite for taking out copies then admitted- 
ly the appealis within time. It is pointed 
out on behalf of the appellant that on March 
20, 1937 the copying department notified that 
further stamps and folios would be required 
and that the plaintiff should have supplied 
the requisites on March 22, which was the 
next day on which the Courts were open, 
March 21, being a holiday. The requisites 
were not filed as has already been stated till 
March 30. It is contended on behalf of 
the appellant that the period between 
March 22 and March 30, should not be con- 
sidered as time “requisite for obtaining 
copies” within the meaning of s. 12, sub- 
s. (2), Lim. Act, and that if this period 1s 
excluded the appeal will be out of time. 
The point for decision therefore is whether 
the plaintiff can be given the benefit of this 
period, | 

The word “requisite” has been interpreted 
by the Privy Council. It has a meaning 
which is stronger than the word “required.” 
Tt means properly required and it throws upon 
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the lawyer for the plaintiff the necessity of 
showing that no part of the delay beyond the 
prescribed period is due to his default: 
Jijibhoy N. Surty v. T. S. Chettyar Firm 
(1). Can it be said that the delay between 
March 22, 1937, when it is contended the re- 
quisites should have been filed and March 30 
1937 when the requisites were actually 
filed was due to the default of the plaintif ? 
I think it cannot. Itis true that on March 20, 
1937 the copying department notified that 
further folios and stamp would be required. 
This fact was not notified directly to the plain- 
tiff or his lawyer but it was notified in the 
manner provided by r. 626 and r. 636 of 
the High Court Rules and Circular Orders, 
that is to say, an entry was madein the pres- 
egibed register which was kept in the Court 
offices ata place convenient for public in- 
spection. Itis true that this is the only mode 
of publication prescribed by the rules of this 
Court. But there is a peculiar circum- 
stance in this case which cannot be ignored. 
When the plaintiff was told on March 168, 
1937 what stamps and folios were required 
he was also told that the copies would be 
ready on March 25, 19387. As he was 
expressly told that the copies would be 
ready on March 25, 1937 there was no 
further duty on him or his lawyer to go to the 
Court on intervening days to ascertain from 
the register whether further stamps or folios 
were necessary. In circumstances like these 
an entry in the register on an intervening 
date to the effect that more folios and stamps 
were required would not amount to a notice 
to the plaintiff. The Court by its previous in- 
timation to the plaintiff that the copies would 
be ready for delivery on March 25, 1937 re- 
lieved the plaintiff of the duty of making 
anv further inquiry before March 25. I hold 
therefore that the whoie period from 
March 18, 1937 to March 31, 1937 was re- 
quisite for obtaining copies and that the ap- 
peal before the learned Judge was not 
barred by limitation. 

The next point aryued was that the learn- 
ed Judge inthe Court of appeal below was 
wrong in admitting evidence at the appellate 
stage and that if this evidence be: excluded 
there was nothing before the Judge which 
would justify him in reversing the findings 
of the learned Munsif that there was no 
consideration for the mortgage and that 
that transaction was gone through for the 
purpose of defeating creditors. ‘There is 


(1) 52 I A 163;109 Ind. Cas, 1; AI R1928 P C 103. 
6 R302; 5OWN479:;470L J 510; 2G AL J 657: 
39 C WN 845; 30 Bom. L R 812; 54 M L J 696; 28 L W 
207 (P C) 
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- Substance in this agreement. The considera- 
tion for the mortgage according to the plain- 
tiff is Rs. 400. This sum is made up of 
two sums. Rs. 200 was advanced in cash 
on the date of the mortgage. The balance 
consisted of antecedent debts. Rs. 60 had 
been advanced to defendant No. 1 about 10 
years prior to the mortgage; this sum to- 
gether with interest due thereon and a 
iurther loan of Rs. 12 amounted to Rs. 200. 
The learned Munsif disbelieved the plain- 
tiff’s case both as regards the advance on 
the date of the mortgage and also as regards 
the antecedent 
Court, the plaintiff's Pleader produced a 
‘bond to prove the advance of Rs. 60 and 
prayed that it should be admitted in evi- 
dence. The Court allowed the prayer and 
the bond was proved by two witnes- 
ses who- also proved endorsement of 
payments of interest thereon. The learned 
Judge accepting this evidence has held that 
the plaintiff has been able to prove that on 
the date of the mortgage the defendant 
owed the plaintiff Rs. 200 on the antecedent 
transactions. 

He gave the plaintiff a mortgage decree 
for thesum of Rs. 200 only upholding in 
effect, though not in so many words, the 
Munsif’s finding that the plaintiff had not 
been able to prove the advance of Rs, 200 
on the date of the mortgage. The contention 
of the appellant is that this additional 
evidence should not have been admitted. I 
agree with this view. The Appellate Court 
has the power to take additional evidence 
under O. XLI, r. 27 (1) (a) and (b), Civil 
P. ©. Rule 27 (1) (a) refers toa case where 
the Court from whose decree the appeal is 
preferred has refused to admit evidence 
which it ought to have admitted. This portion 
of r. 27 has no application to the present 
case. There remains r. 27 (1) (b). This rule 
says that the Appellate Court may allow 
evidence to be given if it requires such 
evidence to enable it to pronounce judgment 
or for any other substantial cause. From 
the wording of the rule, it is quite clear 
that it comes into operation only when the 
Court requires fresh evidence. The require- 
ment must be of the Court and not of the 
party to the litigation. When the Court is 
of opinion that without fresh evidence it 
cannot pronounce judgment or that with- 
out fresh evidence it finds it difficult to 
perform its functions then and then only 
will the Court admit fresh evidence under 
O. XLI, r. 27 (1) (b). The rule is not in- 
tended to assist a party who through negli- 
gence or over confidence fails to produce 
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sufficient evidence to prove his case in the 
Court below. If the Court upon the evidence 
on the record is able to pronounce judgment 
or perform its functions it has no jurisdic- 
tion to admit further evinence. This rule 
has been the subject of interpretation 
In several decisions of the Privy Council 
the latest of which is Parsotim v. Lal 
Mohar (2). The earlier decisions in K esowji 
v. G.I. P. Ry. Co. (3) and Inderjit Partab 
Bahadur v Amar Singh (4), were dis- 
cussed and explained in this judgment. This 
is what their Lordships say: 

“The provisions of s. 107, sub-s. (1) (d), Civil P. ‘oon 
as elucidated by O. XLI, r. 27 are Clearly not intended 
to allow a litigant who has been unsuccessful in the 
lower Court to patch up the weak parts of his case 
and fillup omission in the Appellate Court......under 
r. 27 (1) (b) it is only when the Appellate Court 
‘requires’ it (i. e., finds it needful) that additional evi- 
dence can be admitted’ It may be required to enable 
the Court to pronounce judgment or for any other 
substantial cause; but in either case it must be thio 
Court that requires it...... The legitimate occasion for 
the exercise of this discretion is not whenever before 
the appeal is heard a party applies to adduce fresh 
evidence, but when on examining the evidence as it 
stands, some inherent lacuna or defect becomes ap- 
parent.” 

Now, in the present case, defendant No. 3- 
at the very outset challenged the validity 
of the mortgage, stating that no considera- 
tion had been paid. The parties went to 
trial on the issue regarding consideration. 
Ib was the plaintiff's duty to place all the 
available evidence he had before the Court 
to prove consideration. The plaintiff did not 
produce any bond to prove that there was 
a valid and existing antecedent debt. He 
contented himself with producing other 
evidence which the Crurt below has dis- 
believed. In these circumstances it cannot 
be said that the Appellate Court ‘required’ 
this additional evidence for the proper dis- 
posal of the appeal. The evidence as it 
stood was quite sufficient to enable the Court 
to come to a decision ón the question regardine 
consideration. I hold, therefore, that the 
lower Appellate Court erred in law in ad- 
mitting the bond in evidence. The bond 
must be excluded. The question then arises 
whether upon the evidence adduced in the 


(2) 58 I A 254; 132 Ind. Cas. 721; AIR 1931 PG 
143: 10 Pat. 654; 33 Bom. L R 1015; (1931) AL J 513 
35 CW N 786; Ind. Rul. (1931) PO 209; 34 LW 7G: 
540 LJ 1; 12 P L T 683; (1931) M W N’999- 6) ar T 
J 489 (P C.) 

(3) 34 I A 115; 31 B 381; 9 Bom. L R671; 2 MLT 
435; 11 © W N 721; 11 M LJ 347; 6C LIAN, 
J 461(P C.) 

(4) 501A 183; 74 Ind. Cas 747; AL R 1993 pe 
128; 2 Pat. 676; 21 A LJ 554;4 PLT 447; 1 Pat, 
L R 345; 33 M L T 233: 45MLJ 578; 18 L W 728. 
25 Bom. L R 1259; 28 C W N 277; 89 O L J 318 
(PO) 
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trial Court it can be said that the plaintiff 
has succeeded in proving that there was an 
antecedent debt. The learned Munsif after 
reviewing the evidence has come to the 
conclusion that the story of an antecedent 
debt is false. At the time of the alleged 
antecedent advance, the plaintiff himself 
was heavily indebted; a few months before 
the alleged advance he borrowed Ks. 500 
on a usufructuary mortgage of his lands 
and before that he had borrowed another 
Rs. 100. The loan of Rs. 500 has not yet 
been repaid. The plaintiff is not a money- 
lender and he says that apart from the loans 
in respect of the mortgage in suit he has 
not lent money. Upon this evidence | con- 
sider that the learned Munsif was right 
in his view that the plaintiff had failed to 
prove the alleged antecedent advance made 
by him and that the learned Subordinate 
Judge was wrong in reversing this finding. 
As regards the alleged advance at the time 
of the mortgage, the learned Subordinate 
Judge has accepted the finding of the trial 
Court that no such advance was made and 
I have no hesitation in concurring in this 
view. In the result I must hold that no 
consideration was paid for the mortgage by 
defendant No.1. It has been established 
beyond challenge that defendant No. 1 was 
heavily in debt at the time of the mortgage. 
The inference is therefore irresistible that 
the mortgage was effected to defeat and 
delay creditors. It falls within the mischief 
ofs. 53, T. P. Act, and must be held to be 
voidable at the instance of defendant No, 3 
who is a creditor and who was so at the 
time of the mortgage. 

On behalf of the appellant it was further 
argued that even if one accepted all the 
findings of the Court of Appeal below the 
suit should be dismissed. It was pointed out 
that the lerned Subordinate Judge accepted 
the position that part of the alleged considera- 
tion was fictitious and that the mortgagor 
and mortgagee entered the fictitious con- 
sideration in the mortgage bond in order to 
shield the mortgagor's property from his 
creditors. Itis argued that in these circum- 
stances the Court should have held that the 
entire transaction was voidable and that it 
erred in law in giving the plaintiff a decree 
to the extent of the consideration proved 
to have been paid. There is a certain 
amount of conflict of judicial decision on this 
point in the different High Courts. In the 
case in Chidambaram Chettiar v. Sami 
Aiyar (5) the view was expressed that when 
a transaction is entered into to defeat and 

(5) 30 M 9; 16 M L J 427; L ML T 35l. 
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delay creditors the whole transaction be- 
comes voidable even though part of the 
consideration was actually paid. This case 
related to an assignment of movable pro- 
perty and as such it did not fall directly 
within the purview of s. 53, T. P. Act, but 
the general principle was laid down that 
when a transaction was entered into to defeat 
and delay creditors the entire transaction 
would be voidable even though part of the 
alleged consideration was paid. In the case 
in China Pitchiah v. Pedakotiah (6) a 
contrary view was taken it being held 

“that the fact that the mortgage was for an amount 
larger than was really paid was no reason for not 
upholding it to the extent that it was supported by a 
debt existing at the date of the mortgage and that the 
mertgagee was entitled to a decree for the amount 
actually paid by him.” 

This view was dissented from by the same 
High Court in the case in Visvanada Reddi 
v. Venkata Reddi (7) where it was held that 
when atransfer by way of mortgage was in 
fraud of creditors the transferee cannot as 
of right demand a mortgage decree for the 
amount actually paid by him. Im the case 
in Bhikabhai Muljibhai v. Panachand 
Odhavji (8) it was held by the Bombay High 
Court that when the mortgagor and mort- 
gagee had the intention of defeating and 
delaying creditors and part of the considera- 
tion was fictitious the entire mortgage was 
voidable and it could not be enforced partial- 
ly in respect of the consideration which was 
actually paid. The same view was taken 
by the Lahore High Court in the case in 
Waryam Singh v. Fim Thakur Das Dhamali 
Ram 9). So far as this Court is concerned, 
in the case in Rajani Kumar Das v. Gour 
Kishore Shaha (10) a mortgagee was given 
a decree to the extent of the consideration 
which was actually paid although part cf 
the consideration mentioned in the mortgage 
deed was fictitious. it was pointed out in 
that case that the two portions of the alleged 
consideraiton were distinct and separate and 
that the mortgage was not fraudulent in so 
far as it related to the consideration which 
was actually paid. Their Lordships held that 

“sg far as the debts were real the mortgage may be 
regarded as a good transaction; so far as they were 
fictitious, that is so far as valuable consideration 
failed to pass, the mortgage must be heid to be in- 
operative.” 


(6)36 M 29;11 Ind. Cas. 868; 10 M LT 183; (1911) 
2 M W N 152. 

(7) A IR 1927 Mad. 278; 99 Ind. Cas. 709; (1927) M 
WN 1; 25 L W 223. 

(8) 43 B707; 52 Ind. Cas. 632; AIR 1919 Bom. 99; 
21 Bom. L R 770. 

(9) 16 L 680; 158 Ind. Cas. 254; A I R 1935 Lah. 404; 
37 P L R 813: 8 R L 212, 

(10) 35 © W51; 7 CL J 586; 120 W N 761, 
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If nothing more had been said then I 
would be bound to uphold the view taken by 
the learned Subordinate Judge that the 
plaintiff could be given a partial decree; but 
before coming to their conclusion their Lord- 
ships stated this: ` 

“It might also be that the plaintiffs had a bona fide 
intention of advancing the additional sum for enabl- 
ing the mortgagors to carry on their business, that 
they put off payment until the money was needed or 
until registration of the deed, but that as the Dass 
defendants either commenced their suit or were about 
to do so for a larger sum than Rs. 3,647, the plaintiff 
withheld payment of the additional sum. They might 
not have had any such intention as would invalidate 
the instrument under s. 53, T. P. Act. Their moral 
turpitude in making a false case afterwards in the 
present proceedings would not be sufficient to deprive 
them of their legal rights, though a false case might 
reflect discredit on the original transaction.” e 

From these observations it seems that the 
learned Judges were not satisfied that the 
mortgage was for the purpose of defeating 
or delaying creditors. It cannot, therefore, 
be said that it was laid down definitely in 
this case that where there was such an inten- 
tion shared by both the mortgagor and 
mortgagee and where part of the considera- 
tion was fictitious and part real, the mortgage 
could be enforced partially to realize that 
portion of the consideration which was real. 
{n this connexion I would also refer to the 
case in Krishna Kumar v Joy Krishna (11) 
where after referring to the cases in Rajani 
Kumar Das v. Gour Kishore Shaha (10) and 
China Pitchiah v. Pedakotiah (6) it was ob- 
served that a mortgage can be enforced for 
so much of the consideration as is proved to 
have been paid by the mortgagee to the 
mortgagor. The facts of that case were, 
however, quite different and the present 
question did not at all arise there for deter- 
mination. 

This being the state of the authorities 
even if it had been established that there 
was an antecedent debt and that it formed 
part of the consideration of the mortgage I 
would still hold that defendant No. 3 could 
avoid the mortgage ‘in toto’ inasmuch as the 
transation was one which was entered into 
to defeat the creditors of the mortgagor of 
whom defendant No. 3 was one and inas- 
much as a portion of the consideration was 
fictitious. It would be best to turn to the 
words of the statute, s. 53, T. P. Act, says 
that every transfer of immovable property 
made with intent to defeat or delay creditors 
of the transferor shall be voidable at the 
option of any creditor so defeated and dė- 
layed. It adds that nothing in the section 


(11) 21 CW WN 401; 29 Ind. Cas. 690; A I R 1916 Cal. 
349; 23 O L J 570. “ 
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shall impair the rights of a transferee in 
good faith and for consideration. 

Now what is the transfer in this case ? 
There was only one transfer and it was the 
mortgage in favour of defendant No.1. The 
consideration for the transfer may be split 
up into parts but the transfer remains one 
and indivisible. It cannot be said that any 
particular portion of the property mortgag- 
ed was mortgaged for any particular part of 
the consideration. The entire property was 
mortgaged in one lot. What has, therefore, 
to be seen is whether this transfer was made 
with intent to defeat or delay creditors. It 
has been found that this was the intention of 
the mortgagor when he mortgaged the pro- 
perty. It may be that the mortgagor also 
wanted to borrow money but this motive for 
the transfer woyld not take it out of the 
mischief of the section. The section says 
that if the transfer is made with intent to 
defeat and delay creditors the transfer is 
voidable. The existence of this specific 
fraudulent intention taints the transfer with 
the vice of voidability by the creditors so de- 
feated or delayed. It does not, in my opi- 
nion, matter whether part of the consideration 
is good, nor does it matter whether part of 
the motive is good. If it can be said that 
the transfer was made with the intention of 
defeating and delaying creditors then the 
conditions of the first part of s. 53 are estab- 
lished and the transfer becomes voidable by 
any of the creditors so defeated or delayed. 
I realise that a preference of one creditor 
would not constitute an intention to clefeat 
and delay creditors. That is now well estah- 
lished—see the case in Musahar Sahu v. 
Hakim Lal (12)—but a mortgage where 
part of the consideration stated, is proved to 
be fictitious and where this fictitious part of 
the consideration is put in the bond in order 
to protect the mortgagor's property from his 
other creditors is not a mere preference of 
one creditor over another. It is a transfer 
made to defeat and delay creditors and by 
virtue of the provisions of s. 53, T. P. Act, it 
becomes voidable unless the mortgagee can 
prove consideration and good faith. Mere 
proof of consideration is not enough. The 
section postulates two things: consideration 
and good faith, and there cannot be any 
good faith when the mortgagee knows that 
part of the consideration is fictitious and 
when he assists the mortgagor in lis device 
to defeat and delay his creditors. In these 


(12) 431A 104; 32 Ind. Cas. 343; A IR 1915 PO 
115: 43 C 521;30 ML J 116; 20C WN 393;14 A LL 
J 198; (1916)1M W N 198; 19M L T 208; 23 CLJ 
406; 18 Bom. L R 378 (P C.) < 
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circumstances even if the plaintiff had suc- 
ceeded in establishing the antecedent debts I 
would still have held that the entire mort- 
gage. was vitiated by reason of-the intention 
of defeating and delaying the creditors of the 
mortgagor-and thatit was voidable in toto. 
In the circumstances the decision of the 
learned Subordinate Judge must be set aside 
and the decision of the learned Munsif must 
be restored. The appeal is allowed.: The 
appellant will get his costs throughout. 


S. Appeal allowed. 
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First Appeal No. 129 of 1939 
March 27, 1940 
DALIP SINGH AND SALE, JJ. 
TROPICAL INSURANCE Co. Lrp.— 
PLAINTIFF—APPELLANT 
VErSUS 


ZENITH LIFE ASSURANCE Co. Lrp.— 


- DEFENDANT--RESPONDENT 

Insurance — Contract of re-insurance of fire or 
marine insurance, whether contract of indennity— 
Life assurance contract originally not of endemnity— 
Whether re-insurance contract is of idemnity of 
original insurer’s risk or independent contract 
depends on terms of re-insurance policy—Re-insurance 
of life assurance contract held indemnity contract and 
did not fall under s. 124 ors. 125, Contract Act (TX of 
1872)—Indemnified, if can compromise against orders 
of indemnifier—Liability of indemnifer. 

The word ‘contract of indemnity’ in s. 124, Contract 
Act has been used in a narrow sense and the general law 
about contracts of indemnity is much wider than the 
contract of indemnity as defined inthe Contract Act, A 
contract of fireinsurance or marine insurance is always 
a contract of indemnity though under the Contract Act 
if would more properly come under s. 31 defining con- 
tingent contracts. A contract of reinsurance of a fire 
or a marine insurance is therefore always a contract of 
indemnity whether the re-insurance isan insurance of 
the liability incurred by the original insurer or whe- 
ther it is an independent insurance of the thing 
originally insured. In the case of life assurance, the 
contract originally is not one of indemnity. Therefore, 
it depends on the terms of the re-insurance policy as 
to whether the contract of re-insurance is a contract of 
indemnity of the risk incurred by the original insurer 
or whether it is an independent contract insuring the 
same life for the same sum or some portion of that sum 
for which it was originally insured. Australian Widows? 
Fund Life Assurance Society v. National Mutual Life 
Association of Australasia (1), explained. [p. 199, 
cols. 1 & 2.] 

The body of the document embodying the terms of a 
re-Insurance guarantee stated “the Zenith Company re- 
insures the Tropical Company to the extent of Rs. 10,000 
in part of its risk upon the life insured under its policy, 
No. 3573 for Rs. 50,000. It is subject to all the terms 
and conditions including that of settlement of claim con- 
tained in the original policy.” 

Held, that this contract clearly insured not the 
original life or lives insured by the original policy but 
only the liability arising out of that insurance and fell 
upon the Tropical Insurance Company. In this view 
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of the matter, therefore, the cause of action did not 
accrue to the original company until they actually paid 
the policy-holder and the limitation was governed by 
Arts. 65, 83, or s. 115, Lim, Act. ([p. 199, col. 2.) 

Held, further that the contract of re-insurance did not 
fall within the terms of s. 124, Contract Act and hence 
s. 125 (3) did not apply or govern it. 

In a contract of indemnity the indemnified can com- 
promise @ case against the orders of the indemnifier and 
provided the compromise is made bona fide, the indemni- 
fier would be liable to re-imburse the indemnified pro- 
portionately for the loss incurred. The indemnified how- 
ever, is not entitled to any interest in sucha case. 
British Dominions General Insurance Co. v. Duder 
(2), explained. [p. 200, col. 1.] 


F. A. from a decree of the Commercial 
Sub-Judge, First Class, Delhi, dated Janu- 
ary 4, 1939. ; 

Messrs. J. N. Aggarwal and Bhagwat 
Payal, for the Appellant. l 

Messrs. Shiv Narain (Sr.) and Shamsher 
Bahadur, for the Respondent. 


Dalip Singh, J.—The facts of this case 
are as follows: The Tropical Insurance 
Company, the plaintiff-appellant, issued a 
joint life policy in favour of Mrs. and Mr. 
Patel (Vol. II, p. 18) on December 20, 1922, 
that is, the policy itself is dated February 17, 
1933, but the risk ran from December 20, 
1932, for Rs. 50,000 and there is a special 
provision at p. 23 reducing the liability to 
Rs. 25,000 in case of death occurring during 
the first year of its insurance. The Tropical 
Insurance Company re-insured this risk with 
various other companies including the Zenith 
Insurance Company for Rs 10,000 each. The 
re-insurance policy in the case of the Zenith 
is printed at p. 25. Other companies were 
the Industrial and Prudential Insurance 
Company, the Great India Company and the 
Hindustan Co-operative Company. A special 
provision according to a lien clause reduced 
the amount of Rs. 10,000 to Rs. 5,000. Mrs. 
Patel died on May 14, 1933. In Vol, II, p. 68, 
there is a letter showing that the cause. of 
death roused suspicions but nothing appears 
to have resulted as a result of the enquiries. 
In Vol. III, pp. 59 to 70 onwards, there are 
various letters between the Thopical and the 
Zenith in which the Zenith insisted on an 
enquiry being made and when the assured 
Mr. Patel actually lodged a suit on the 
subject, the Zenith suggested fighting the 
case with pro rata costs. The Industrial 
agreed with the Zenith originally. The suit 
was brough on September 26, 1934, in the 
Bombay High Court (Vol. II, p. 51), and the 
date of hearing was fixed at November 14, 
1934. The Tropical Insurance Company, forti- 
fied by the opinion of their Solicitors, Little 
andCo., decided to compromise the case and 
a paymenteof a somewhat smaller sum than 
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the insured sum, namely Rs. 22,002, was 
made on November 13, 1934, and a receipt 
cbtained from Mr. Patel : see Vol. II, pp. 52 
and- 53. The Tropical Insurance then de- 
manded the proportionate amount of the 
re-insurance from the companies concerned. 
We are told that the other companies have 
all paid, but the Zenith resisted payment, 
and the present suit was brought on 
November 13, 1937. 

Various issues were framed by the trial 
Court on the pleadings of the parties. The 
trial Court held that the contract of re- 
insurance was an independent contract of 
assurance and therefore the cause of action 
arose from the date when the Tropical in- 
formed the Zenith of the death of Mra. 
Patel with proof of the said fact and the 
suit wag therefore barred by limitation. On 
the question of misrepresentation by the 
plaintiff company, the Tropical Insurance 
Company, that the Bombay Life Assur- 
ance Company was one of the re-insurers, 
the Court held that there was no misrepre- 
sentation in the case and the plaintiffs were 
not therefore estopped from bringing the 
suit. On the third point, namely, that the 
Zenith had not agreed to the compromise 
and therefore the plaintifis were not in law 
entitled to compromise the suit with Mr. 
Patel, the Court held that the plaintiffs 
were not in law entitled to compromise 
against the orders of the re-insurer, the 
Zenith Company, and therefore the plain- 
tiff’s suit failed on this ground also. He 
therefore dismissed the plaintiff’s suit, leav- 
ing the parties to bear their own costs. The 
Court also refused the plaintiff's claim to 
interest upon the sum due. ; 

The plaintiff has come in appeal and three 
questions arise for decision iri this case. The 
first and the most important question is 
whether the re-insurance should be consi- 
dered an independent contract of assurance, 
or whether it should be considered as a con- 
tract of indemnity which only gave rise to 
a cause of action when loss was actually 
ineurred by the plaintiff company. On this 
point, the trial Court appears to have been 
confused by the definition of “contract of 
indemnity’ in s. 124, Contract Act. As 
pointed out in the commentary to that 
section, the word ‘contract of indemnity’ 
in‘the Contract Act has been used in a nar- 
row sense and the general law- about con- 
tracts of indemnity is much wider than the 
contracts of indemnity as defined in the 
Contract Act. A contract of fire insurance 
or marine insurance js always a contract of 
indemnity though under the Centract Act 
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it would more properly come under s. 3l 
defining contingent contracts. A contract of 
re-insurance of a fire or a marine insurance 
is, therefore, always a contract of indemnity 
whether the re-insurance is an insurance of 
the liability incurred by the original insurer 
or whether itis an independent insurance 
of the thing originally insurred. In the case 
of life assurance, the contract originally is 
not one of indemnity. Therefore, it depends 
on the terms of the re-insurance policy as 
to whether the contract of re-insurance is 
a contract of indemity of the risk incurred 
by the original insurer or whether it is an in- 
dependent contract insuring the same life 
for the same sum or some portion of that sum 
for which it was originally insured. 

I donot think that Australian Widows’ 
Fund Life Assurance Society v. National 
Mutual Life Association of Australasia (1), 
at p. 222 which is equal to (1914) App. Cas. 
634, lays down the general principle that the 
re-insurance of a life assurance is a contract 
of assurance itself. The Privy Council case 
was determined on its own special facts and 
with reference to the terms of the policy 
there taken out. In the present case, I have 
to interpret the words of the present re- 
insurance policy and it seems to me that 
these words do not amount to an insurance 
of the original life insured but are an insur- 
ance of the risk incurred by the original 
insurer, that is, the Tropical Insurance 
Cormpany and therefore the re-insurance is 
a contract of indemnity. The policy is 
printed at Vol. II, p. 25. The heading is 
“Re-insurance guarantee policy.” The body 
of the document states that the Zenith 
Company re-insures the Tropical Company 
to the extent of Rs. 10,000 in part of its risk 
upon the life insured under its policy 
No. 3573 for Rs. 50,000 issued to Mr. an 
Mrs. Patel. It is subject to all the terms 
and conditions including that of settlement 
of claim contained in the original policy. 
This contract appears to me clearly to insure 
not the original life or lives insured by the 
original policy but only the liability arising 
out of that insurance and falling upon the 
Tropical Insurance Company. In this view 
of the matter, therefore, the cause of action 
did not accrue to the plaintiff company 
until they actually paid Mr. Patel which 
was on November 13, 1934, as already 
stated. The suit was brought on Novem- 
ber 13, 1937, and was, therefore, within three 
years of this date. Therefore, whether Art. 65, 
Lim. Act, applies or Art. 83 or Art. 115 the 


(D AIR 1914 P C 220 (222); (1914) A C 634; 83 Lt 
P C 289; 111 LT 353 (P 0). 
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sult was within time from whatever point 
of view it is looked at. J, therefore, do not 
agree with the decision of the trial Court that 
the suit was barred by limitation. 

The second point on which the trial Court 
held against the plaintiff was that the plain- 
tiff had no right in law to compromise the 
case against the orders of the Zenith Insur- 
ance Company. The trial Court relied on 
s. 125, cl. (3). It has already been pointed 
out that the Contract Act has limited con- 
tracts of indemnity to special contracts and 
the present contract of re-insurance does 
not fall within the terms of s. 124, Contract 
Act. Therefore, s. 125, cl. (3) does not apply 
or govern this contract. I have not been 
able to find any general law laying down 
that in a contract of indemnity the indemni- 
fied cannot compromise a case against the 
orders of the indemnifier and the ordinary 
principle of law to my mind would be that 
provided the compromise is made bona 
fide the indemnifier would be liable to be 
indemnified. In British Dominions General 
Insurance Co. v. Duder (2), the point arose 
but appears to have been conceded by the 
defendant. If there had been any force 
in the point, it is hardly likely that the 
defendant would have conceded the point 
when the case was fought to the Appellate 
Court. I am, therefore, of opinion that as 
there is nothing to show that the plaintiff 
did not bona fide compromise the case with 
Mr. Patel, the Zenith Insurance Company 
are bound to reimburse the Tropical Insur- 
ance Company proportionateky for the loss 
incurred. This would amount to Rs. 4,400. I 
do not think that this is a case for allowing 
any interest to the plaintiff, nor do I con- 
sider that the plaintiff is entitled to any 
proportionate share of the legal expenses 
incurred provious to the compromise. There 
is nothing to prove that any legal expenses 
were incurred in bringing about the com- 
promise. 

The last point arises from the question 
of misrepresentation by the plaintiff which 
was held in favour of the plaintiff by the 
trial Court. The learned Counsel for the 
respondent company, the Zenith Company, 
sought to rely on this misrepresentation as 
avoiding the contract. The misrepresenta- 
in the plaintiff company 
having told the Zenith Company that the 
Bombay Life and Asian Life Insurance 
Companies were the re-insurers of this policy, 
whereas, as a matter of fact, both the Bom- 


(2) (1915) 2 K B 394; 84 LJK B1401; 113 LT 
rn 20 Com. Cas. 270; 12 Asp. M 0575; 31 TL RB 
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bay Life Insurance and the Asian Life Insur- 
ance Companies had refused to re-insure 
the policy. Now, it is no doubt correct 
that the plaintiff wrote a letter, appearing 
in Vol. II, p. 13, dated December 3, 1932, 
in which they stated that the Bombay 
Life was one of the re-insuring companies. 
They were informed on December 13, 1932, 
Vol. IIT, p. 52, that the Bombay Life Insur- 
ance were refusing the insurance, This 
letter, however, refers to a different contract 
originally suggested for Rs. 1,25,000. It sub- 
sequently appears that Mr. Aiyer, the assis- 
tant manager of the plaintiff company, went 
down to Bombay and is alleged to have 
repeated to the defendant company the fact 
that the Bombay Life and the Asian Life 
Insurance Companies were re-insurers. Mr. 
Aiyer’s case is that on his oral representa- 
tions the managers of the companies had 
agreed to re-insure but that subsequently the 
Bombay Life and the Asian Life Insurance 
Companies refused to insure. However, the 
main point is not whether the Bombay Life 
Insurance and Asian Life Insurance Com- 
panies did or did not refuse the plaintifi’s 
offer to re-insure but whether this was a 
material fact which if known to the defen: 
dant company would have affected its deci- 
sion to re-insure. On this point, there is 
only the statement of Myr. Byramy, the 
manager of the Zenith Company, and as he 
isan interested party his statement must 
be taken with a certain amount of caution. 
It appears to me that this fact did not 
materially affect the decision of the Zenith 
Insurancy Company. 

Indeed the case for the Zenith Insurance 
Company, is not that the mere refusal would 
have affected their decision, but that if they 
had known of the refusal they would have 
enquired from the Bombay Life Insurance 
Company and if the Bombay Life Insurance 
Company had given the reasons for their 
decision, then they too would not have rex 
insured the policy. But this is far too dis- 
tant a contingency and depends upon other 
contingencies which may or may not have 
occurred. There is nothing to show that 
the Bombay Life Insurance Company for 
instance weuld have given their reasons in 
full to the Zenith Company. They did, not 
doso to the Tropical Insurance Company 
who asked for their reasons. It is true that 
the manager now says that they would have 
told the Zenith Insurance Company, but 
this again is not a statement which can be 
accepted without caution since the decision 
would have depended not on the manager 
but on thee Board of Directors. Moreover, 
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it is clear that while this 
claim of Mr. Patel was being discussed dur- 
ing the interval between the death of Mrs. 
Patel on May 14, 1933, and the payment 
made on November 13, 1934, no objection 
was ever taken by the Zenith Insurance 
Company that the Tropical Insurance Com- 
pany had made this misrepresentation to 
them and therefore they repudiated the 
policy. Itseemsto me that this fact out- 
weighs any oral evidence on the subject. It 
is only when a suit was threatened and the 
Tropical Insurance Company claimed the 
money that the Zenith Insurance Company 
after taking legal advice raised this objection 
avoiding the policy. Iam, therefore, on the 
whole of opinion that this misrepresentation, 
if it occurred, did not materially affect the 
decision of the Zenith Insurance Company 
and in agreement with the trial Court would 
hold that the plaintiff is not estopped from 
bringing this suit nor the contract avoided by 
reason of this misrepresentation. I would, 
therefore, accept this appeal and give the 
plaintiff company a decree for Rs. 4,400. In 
the circumstances, J would leave the parties 
to bear their own costs of this appeal. 


matter of the 


Sale, J.—I agree. 
D. Appeal accepted. 
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NAGPUR HIGH COURT 
Civil Revision No. 62 of 1940 
November.21, 1940 
Boss, J. 
MOHAMMAD HUSSAIN KHAN— 
DEFENDANT No. 1—APPLICANT 
versus 
BALA—PLAINTIFF AND ANOTHER— 


DEFENDANT No, 2— Non-APPLICANT 

Contract—Contract or trust—Agreement between 
parties, held, created contract and not trust and suit 
held time barred—Trust—Trust and contract—-Dis- 
tinction between—Tests stated—Hquity—Obligation 
enforceable contractually or as debt under common 
law—Equity will not intervene — Civil Procedure 
Code (Act V of 1908), s. 115—Defence technical, raised 
to defeat just clatm—Lower Court wrong in its law 
but substantial justice donemRule that High Court 
should not exercise discretion in favour of applicant 
in such cases, applicability of—Substantial justice, 
meaning of —Suit time-barred when instituted—Rule 
does not apply. 

The plaintiff had a money decreefor Rs. 201 out- 
standing against the second defendant. The first defen- 
dant also had a claim for Rs. 1,000 against the second 
defendant. The second defendant went to the Debt 
Conciliation Board and an agreement was reached 
whereby the plaintiff agreed to scale duwn his demands 
to Rs. 175 and agreed to recover this sum in two instal- 
ments. The first defendant for his part agreed to 
reduce his claim to Rs. 600. It was also agreed that 
the second defendant should transfer to the first a part 
of her immovable property in full satisfaction of this 
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Rs. 600. Under the third term in this tripartite agree- 
ment. The first defendant undertook to pay the instal- 
ments for the debtor to the plaintiff and to execute an 
agreement to that effect in her favour. On defanlt being 
made in paying the second instalment the plaintiff 
brought a suit to recover that instalment against the 
first and the second defendants but asked for a decree 
against the first defendant in the first instance because 
under the agreement the first defendant had agreed to 
pay the debt of the second defendant and the plaintiff 
had agreed to look tohim. The suit was brought 
beyond three years fromthe date of the defaulted 
instalment. The plaintiff urged that the suit was not 
founded in contract but in trust. He argued that he 
was a stranger to the consideration and so there culd 
be no contract between him and the first defendant. 
Under the transaction before the Board the first defen- 
dant received property from the secondon the under- 
standing that he would do something for the benefit of 
the plaintiff, namely pay him the money which the 
second defendant owed him and this constituted a 
trust which the plaintiff who wasthe beneficiary could 
enforce so long as the first defendant retained possession 
of the property: 

Held, that the plaintiff was not a stranger to the 
contract nor was he a stranger tothe consideration. 
He was a party to the contract and, as was the case In 
every other composition which creditors make with 
their debtors received consideration under it. The con- 
sideration which the plaintiff received for his promise 
to abandon part of his claim and to release the second 
defendant provided the first paid, was the promise of 
the first defendant likewise to abandon a part of his 
claim snd to pay the plaintiff in place of the second 
defendant. The whole constituted a valid and hinding 
contract between the plaintiff and the first defendant 
and can be enforced by the former. The tripartite agree- 
ment gave the plaintiff no interest in the property trans- 
ferred and still less it gave him aright to compel the 
first defendant to transfer the property to him. There 
was therefore no trust. The suit was therefore time 
barred as against the first defendant: [p. 202. col. 2; 
p. 203, cols, 1 & 2.1] 

Held, further, dismissing the suit against the second 
defendant also, for theclaim against whom the plaintiff 
relied on a registered agreement to which the first 
defendant was not a party, that the reason for dis- 
missing the claim against the second defendant as well 
was that under the agreement on which the suit was 
founded the second defendant’s debt was completely 
extinguished. The plaintiff for good considera‘ion 
undertook to release the second defendant from her 
obligation and agreed to look wholly tothe first defen- 
dant. This operated as a comp'ete extinguishment of 
the second defendant’s liability. The first defendant 
was not herea mere surety who guaranteed performance 
by the second defendant. He took upon himself the 
complete burden of the debt. Consequently there was 
nothing left over on which the plaintiff could proceed 
against the second defendant. [p. 204. col. 1.] 

It is sometimes difficult to distinguish a trust from a 
contract because the law of trusts and the law of 
contracts overlap in places and because, it is impossible 
s> to define a contract that the definition shall not cover 
at least three quarters ofall the trusts that are created. 
But various tests servo to separate the two. [The tests 
stated.} [p. 203, col. 1.] 

Equity merely supplements the law and will not 
intervene where a remedy lies at law. Therefore, if 
an obligation can be effectively enforced contractually 
orasa debt by the common law Courts equity will 
not intervene. [p. 203, col. 2.] 

Therule that even if the lower Court is wrong ln 
its law, where the defence is a technical one raised to 
defeat a just claim, the High Court ought not to exercise 
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its. discretionary powers in revision in the applicant’s 
favour when-the lower Court has done substantial 
Justice. and so its decision should stand, has to be 
applied with care. The substantial justice referred to 
there, relates to rights to which a party has a legal as 
‘Opposed to a purely moral claim. The rule applies 
when owing to some technical rule of procedure or to 
Some.stupid blundering the claim is likely. to fail where 
as had the proper rule or remedy been applied it would 
have succeeded. It does not refer to cases where what- 
ever the plaintiff had done his claim could notin any 
event have succeeded. Ifa plaintiff's suit is barred by 
time on the.date on which: it is instituted there is 
nothing that he.can do to remedy the defect and conse- 
avently the rule referred to is not attracted. fp. 204, 
col. TJ. . Ee 4 

C: R. App. by defendant No. l- for 
revision of the decree of the Court of the 
up Judge, Second Class, Kelapur,. dated 
November 22,1989. . a 3 4 


Mr. R. R. Dandige, for the Applicant. 

Mr. R 8S. Dabir, for Non- Applicant 
No: J l 

Order.—The plaintiff had a money 
decree for Rs. 201-8-6 outstanding -against 
the second defendant. The first defendant 
also hada claim for Rs. 1,000 against the 
-Second defendant. The second defendant 
went to the Debt Conciliation Board and the 
following agreement was reached. 

In the first place the plaintiff agreed to 
‘Scale down his demands to Rs, 175 and 
agreed torecover this sum in two instal- 
ments, The first defendant for his part 
agreed to reduce his claim to Rs. 600. It 
was alsoagreed that the second defendant 
‘should transfer to the first a part of her 
immovable property in full satisfaction of 
this Rs. 600. The third term in this tri- 
partite agreement is the one which concerns 
us here. It is recorded by the Debt Con- 
ciliation Board in the following terms and 
is to be found in Ex. P-2. 


“Mohammad Husain” (the first defendant) ‘‘under- 
‘takes to pay these instalments for the debtor and 
to execute an agreement to that effect in her 
favour.” 


The instalments were. fixed at Rs. 75 
payable on March 15, 1935, and Rs. 100 
payable on March 15, 1936. The first insal- 
ment appears to have been paid and ap- 
parently Rs. 25 was paid on the second. 
At any rate, the plaintiff admits that he 
has received Rs. 100 and confines his suit 
to the balance, Rs. 75. He has joined both 
the first and the second defendants to the 
action but has only asked for a decree 
against the first defendant in the first in- 
Stance because under the agreement refer- 
red to above the first defendant had agreed 
‘to pay the debt of the second defendant 
-and the plaintiff had-agreed to look to him. 
A. - decree has been passed accordingly 
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and the first defendant applies in revision. 
The defence to the action is limitation. 
The agreement referred to above was 
reached on January 3, 1935, that being the 
date of the order sheet, Ex. P-2, in which 
it was recorded. Under it the second kist 
for which the suit is brought was payable 
on March 15, 1936. The suit was not filed 
till March 20, 1939 and consequently the 
first defendant urges that the claim is be- 
yond time. 

In the plaint the cause of action has been 
given as March 15, 1936 and no explanation 
has been offered to show. bow the claim is 
within time. The defence of limitation was 
taken and no attempt was made to amend 
the plaint. In argument before me the 
plaintiff relies on the registered agreement, 
Ex. P-l. But the first defendant was not a 
party to this. The document is between 
the plaintiff and the second defendant. 
Consequently in so far as the suit is ground- 
ed cn contract, Ex. P-1 isof no use whatever 
against the first defendant. The contract 
with him is not in this document but is the 
oral agreement entered into before the 
Board the terms of which the Chairman has 
recorded in the order sheet Ex. P-2. 

But the learned Counsel for the plaintiff 
urges that his suit is not founded in con- 
tract but in trust. He argues that the 
plaintiff isa stranger to the consideration 
and so there can be ‘no contract between 
the plaintiff and the first defendant. Under 
the transaction before the Board the first 
defendant received property from the second 
on the understanding that he would do 
something for the benefit of the plaintif, 
namely pay him the money which the second 
defendant owed him. This the learned 
Counsel states constitutes a trust which the 
plaintiff who is the beneficiary can enforce 
so Jeng as the first defendant retains . pos- 
session of the property, and he refers me 
to lyer’s Law of Contracts, 3rd edition, 
p. 618. 

I am clear that the rule to which Iyer 
refers has no application here. The plaintiff 
was not a stranger to the contract nor was 
he a stranger to the consideration. He was 
a party to the contract and, as is the case 
in every other composition which creditors 
make with their debtors received considera- 
tion under it. When the transaction is 
carefully analysed it will be found that 
the consideration which the plaintiff re- 
celved for his promise to abandon part 
of his claim and to release the second de- 
fendant provided the first paid, was the pro- 
mise of tke first defendant likewise to 
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abandon a part-of his claim and to pay the 
plaintiff in place of the second defendant. 
The whole constituted a valid and binding 
contract between the plaintiff and the first 
defendant and can be enforced by the for- 
mer. The @ases referred to by:lyer are cases 
in which ihe person suing is not a party 
to the contract at all dnd in which no con- 
sideration movesfrom him. In such cases 
he can only sue if there is a trust under 
which he is the beneficiary. 

Ib is sometimes difficult to distiriguish a 
trust from a contract because the law of 
trusts and the law of contracts overlap In 
places and because,as Maitland points out 
at p. 54 of his book on Equity, it is “im- 
possible so to definé a contract that the 
definition shall. not cover at least three 
quarters of all‘the trusts that are created.” 
But various tests serve to separate the 
two. m ah 

In the -first place-it is essential in every 
trust which is not wholly unilateral that 
there should be a confidence reposed. In 
‘a hard business deal though each party 
may trust the other to carry out his part of 
the bargain neither reposes confidence in 
the other in the sense in which the term 
is used in the law of trusts. To put it 
another way there is always a fiduciary 
relationship between trustee and beneficiary, 
but none between creditor and debtor as 
such. 

The following examples culled from the 
American Law Institutes volume on Trusts, 
„p. 41 s. 12 under the heading “A debt is 
not a trust” will illustrate the difference. 

(1) A transfers to B a bond to hold in 
trust for C. 

That creates a trust which gives C an 
interest in the bond and entitles him to 
sue should B Act to his (C’s) determent. 

(2) A transfers to Ba bond, and in con- 
sideration of the transfer B agrees to pay 

$1,000 to C. l 

There is no trust. C obtains no. interest 
in the bond and has no right of action in 
respect of it. 

_. This latter illustration is almost exactly 
the case here with the exception that in 
place of the bond immovable property was 
transferred and instead of C being outside 
this transaction he was a party to the con- 
sideration. And that brings me to a second 
test: in every trust the beneficiary is clothed 
with title to the property—not indeed a 
legal title because that resides in the trustee, 
‘but an equitable one. He’is possessed of 
what in England is called the equitable 
estate. This is to be gathered from 
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Salmond’s Jurisprudence, 7th edition, p. 286, 
from which the following passage 1s quoted 
by Aiyarin his Commentaries on the Indian 
Trusts Act at p. 16: 

‘A trust is more than obligation to use one’s pro- 
perty for the benefit of another; it is an obligation 
to use it for the benefit of another in whom it 1s 
concurrently vested. The beneficiary has more than 
a mere personal right against his trustee to the 
performance of the obligations of- the trust. He is 
himself an owner of the trust property.” 


Following this up we find from s. 56 of 
the Indian Trusts Act that : 

“Where there is only one beneficiary and he is 
competent to contract, or where there are several benefi- 
ciaries and they arecompetent to contract and all of 
one mind, he or they may require the trustes to 
transfer the trust property to him or them, or to such 
person ‘as he or they may direct.” 

It would be idle to contend in the pre- 
sent case that the tripartite agreement 
which we are considering gave the plaintiff- 
applicant any interest in the property 
transferred and still less that it gave him 
a right to compel the first defendant to 
transfer the property to him. That brings 
me to a third test. 

No trustee can use trust property for 
his own benefit. Heis bound to hold for 
the benefit of the beneficiary and is liable 
to account to him for it. It can hardly be 
contended here that, so far as the property 
is concerned, there was not a sale out and 
out tothe first defendant. It can scarcely 
be pretended that he was not the sole owner 
of it and that he could not for example 
sellor mortgage it for his own benefit. 

Still another test is this. Lewin in his 
Law of Trusts and Maitland in his Equity 
both quote a definition of trust which is 
to be. found in Coke on Littleton. It is as 


follows : 

“A confidence reposed in some.other, not issuing out 
of land, butas a thing collateral, annexed in privity 
to the estate of the land, and to the person touching the 
land, for which cestui que trust has no remedy but by 
subpoena in Chancery’’. 


This definition is not wholly accurate as 
Maitland points out and as is also shown 
by the American Law Institute butit serves 
to bring out a general broad distinction. 
In the ordinary way equity merely sup- 
plemented the law and would not intervene 
where a remedy lay at law. Therefore, if 
an obligation could be effectively enforced 
contractually or as a debt by the common 
law Courts equity would not intervene. 
There can be no doubt here that whatever 
else this agreement constituted, it brought 
into existence a valid and binding contract 
enforceable assuch. That being so there is 
no trust. 

It was then argued that evenif the lower 
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Court is wrong in its law, as the defence 
1s a technical one raised to defeat a just claim 
this Court ought not to exercise. its discre- 
tlonary powersin revision in the applicant’s 
favour. The lower Court has done sub- 
stantial justice and so its decision should 
Stand. I was referred to a decision of 
Clarke, J., in Civil Revision No. 862 of 1939 
where he applied this rule following certain 
Allahabad and Lucknow decisions 

I donot doubt the soundness of the rule 
but it has to be applied with care. The 
substantial justice referred to there relates 
to rights to which a party has a legal as 
opposed toa purely moral claim. The rule 
applies when owing to some technical rule 
of procedure or to some stupid blundering 
the claim is likely to fail where as had the 
proper rule or remedy been applied it would 
have succeeded. It does not refer to cases 
where whatever the plaintiff had done his 
claim could not in any event have succeeded. 
Ifa plaintiff's suit is barred by time on 
the date on which itis instituted there is 
“ nothing that he can do to remedy the defect 
and consequently the rules referred to is 
not attracted. l 

The application is allowed. The decree 
of the lower Court is set aside and the 
plaintiff’s claim is dismissed against both 
defendants with costs here and in the lower 
Court. Counsel’s fee Rs. 10 

The reason for dismissing the claim 
against the second defendant as well is that 
under the agreement on which the suit is 
founded the second defendant’s debt was 
completely extinguished. The plaintiff for 
good consideration undertook to release the 
second defendant from her obligation and 
agreed tolook wholly to the first defendant. 
This operated as a complete extinguishment 
of the second defendant's liability. The first 
defendant was not here a mere surety who 
guaranteed performance by the second de- 
fendant. He took upon himself the com- 
plete burden of the debt. Consequently there 
was nothing left over on which the plaintiff 
could proceed against the second defen- 
dant. 
S. Application allowed. 
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MADRAS HIGH COURT 
Full Bench 
Second Appeal No. 86 of 1935 
October 25, 1940 
Leaca, C. J., PANDRANG Row, ABDUR 
RAHMAN, KRISHNASWAMI AYYANGAR 
AND PATANJALI SASTRI, JJ. 
THONDAM ANNAMALAI MUDALI 
—PLAINTIFF—APPELLANT 


: Versus . 
TIRUTTANI RAMASAMI MUDALI 


AND OTHERS— DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 19084, s. 47—Ap- 
plication by stranger auction-purchaser at sale in exe- 
cutton of money decree, for possession as against 
judyment-debtor or his legal representative, if covered 
by s.47_S. 47, if applies to dispute between party 

nd his own representative or person representing 
same party—Scope and object of s. 64 ~‘Representa- 
tive, in s. 47, meaning of — Practice — Precedents— 
Question merely of procedure — Long course of deci- 
stons should not be departed from. 

Per Full Bench.— A stranger auction-purchaser at a 
sale held in execution of a ‘money decree applying 
for possession against a purchaser at a private sale is 
the representative of the judgment-debtor. The contest 
not being a contest between the parties to the suit or 
their representatives, but a contest between persons 
claiming under one of the parties, the dispute cannot be 
settled in an application under s.47, Oivil P. O. A 
stranger who purchases property at a Court auction 
held in execution of a money decree is not entitled to 
apply for possession as against the judgment-debtor or 
his representative-in-interest under s. 47. When the 
judgment-debtor or any one at his instigation resists 
or obstructs the auction-purchaser the latter must pro- 
ceed in accordance with the provisions of O. XXI, r. 97. 
Subbu Thayammal v. Chidambaram Asari (7), 148 
Ind. Cas. 55 (11) and 143 Ind. Cas. 854 (25), Over- 
ruled. [p. 214, cols. 1 £ 2.) 

[Case-law discussed.] 


Per Patanjali Sastri, J., concurring but on different 
ground—In such a case a stranger auction-purchaser 
is to be regarded as the representative of the decree: 
holder. However, the question of delivery of posses- 
sion to a stranger .auction-purchaser does not relate to 
“the execution, discharge or satisfaction of the decree” 
within the meaning of s. 47, Civil P. CO. (p. 217, col. 1.) 

Section 47, Civil P. C., does not apply to a case where 
the dispute arises between a party and his own repre- 
ssntative or between the two persons who both repre- 
sent the same party. The remedy of the aggrieved 
party in such a case is by way of a suit. [p. 213, col. 1; 
p. 214, col. 2.) 

Obiter per Patanjali Sastri, J.—Section 64, Civil 
P. C., does not render an alienation pending attachment 
void against all persons and for all purposes, but only 
against a ‘‘claim enforceable under the attachment’ 7. e., 
against the decree-holder’s right to bring the property 
to sale under his attachment unaffected by any aliena- 
tion by the judgment-debtor subsequent to such attach- 
ment. Dinendronath Sanial v. Ramcoomar Ghosh (35), 
referred to. [p. 217, col. 2.) 

The term ‘representative’ in 8.47, Civil P. C., should 
be understood as merely referring to one whostands in 
the shoes of another to use an expression familiar in 
legal parlance and as meaning more or Jess the same 
thing as the expression ‘claiming under’ used in other 
a of the Code, e. g., ss. 11 and 146. [p. 218, 
col, 1.] 


Where the question is merely one of- procedure, it 
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will not be desirahle, to depart from the long course of 
decisions and ‘upset what has been regarded in the 


Presidency as a settled -cursus curia for over 50 
years. [p. 215, col. 2.) 


S.A. against the decree of the District 
Court, Chittoor, in A. S. No. 55 of 1934. 


Order of Reference 

Krishnaswami Ayyangar and 
Somayya, JJ.—The plaintiff appeals against 
the decrees of the lower Courts dismissing 
the suit for possession on the ground that 
s. 47, Civil P. C., bars the suit. This ques- 
tion was tried asa preliminary issue and 
both the Courts held that the suit is barred 
by s. 47, Civil P. C. In execution of a money 
decree obtained by one Kalathi, the suit 
house was attached on September 18, 1921. 
On September 26, 1921 the judgment-debtor's 
widow sold the property to defendant No. 1. 
Defendant No. 2 is the tenant of the first, 
In pursuance of the attachment made on 
September 18, 1921 the auction sale was held 
on January 7, 1922 and the plaintiff, a 
stranger, purchased it in Court auction. For 
some reasons which it is not necessary to go 

into at present, the sale certificate, was not 
obtained till November 30, 1931. On 
March 1, 1932, the suit out of which the pre- 
sent appeal arises was filed by the plaintif 
for recovery of the suit property from defen- 
dants Nos. 1 and 2. Defendants raised 
various pleas with one of which alone we are 
concerned in this appeal and that is whether 
the suit is barred by s. 47, Civil P.O. Plain- 
tiff as stated above is a stranger auction- 
purchaser. Under s. 47, Civil P. C., two 
conditions have to be satisfied, (1) the ques- 
tion must arise’ between the parties to the 
suit or their representatives-in-interest; (2) 
the question must relate to the execution, 
discharge or satisfaction of the decree. 

So far as the second question is con- 
cerned, the application for delivery of pro- 
perty purchased in execution of a decree is 
a matter relating to execution, satisfaction 
or discharge of the decree. This question 
has been considered in several cases which 
arose between the decree-holder auction- 
purchaser on the one side and the judg- 
ment-debtor on the other. The view of the 
Madras High Court has throughout been 
that such a question relates te execution, 
satisfaction or discharge of the decree. It is 
unnecessary to do more than refer to the 
recent decision of the Full Bench of this Court 
reported in Krishna Iyer v. Subramania 
Iyer (1). There is a conflict of opinion 

(1) (1939) 1 M LJ 468; 180 Ind. Cas. 855; A I R 1939 


Mad. 369: IL R (1939) Mad. 456; 491 W 243; 11 RM 
759; (1939) M W N 427 (E B). 
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among “the various High Courts and we are 
bound by the decisions of our Court and 
these decisions lay*down that such a question 
arising between the decree-holder purchaser 
(or a subsequent vendee from him) on the one 
side and the judgment-debtor (or a later 
purchaser from him) on the other side falls 
within s. 47. On principle, once the attached 
properties are sold, the sale confirmed, and 
the sale proceeds paid over to the decree- 
holder, the decree-holder drops out and is 
not interested in the question whether the 
auction-purchaser gets possession or nob. 
This question is not one which relates to 
execution, discharge or satisfaction of the 
decree and hence s.47 would not apply to 
proceedings taken by the auction-purchasers 
for possession of the properties. So prima 
facie even between a decree-holder auction- 
purchaser and the judgment-debtor this 
question of delivery of possession appears 
to be outsides. 47, Civil P.C. This is the 
view held by several High Courts. 

In Madras for a long time this question 
has been held to come under s. 47, Civil 
P.C. But, even in this Court, the position 
has not been accepted without demur. From 
time to time this Court has expressed the 
view that but for a series of decisions hold- 
ing one way, they would be prepared to hold 
that the question did not fall under s. 47, 
Civil P. C.: Kattayat Pathumay v. Raman 
Menon (2) at p. 741 and Sandhu Taraganar 
v. Hussain Sahib (3) at p. 88. The ques- 
tion, we are told, is under appeal to the 
Judicial Committee. In Venkatakrishna Iyya 
v. Venkatanarayana Rao (4) Ramesam and 
Cornish, JJ. had toconsider this question and 
that case is, we understand, under appeal to 
the Judicial Committee and we hope that 
this conflict would be set at rest by a pro- 
nouncement of the Judicial Committee. 
Every one of the decisions, however, have 
(with a very few exceptions) dealt with a 
case of decree-holder aution-purchaser seek- 
ing to recover possession. It does seem to be 
an extraordinary contention to urge that 
even a Stranger auction-purchaser is bound 
to proceed in the execution department and 
that a separate suit is barred. The first 
question raises the point whether when a 
stranger auction-purchaser files an applica- 
tion for delivery against the judgment-deb- 
tor or a purchaser from him the question is 
one between the parties to the suit or their 
representatives-in-interest. In the case of a 


(2) 26 M 740 (741); 13 ML J 237. 

(3) 28 M 87 (88): 14 M LJ 474. 

A IR 1936 Mad. 733; 169 Ind. Cas. 456; 10 k 
M 48. 
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money decree a stranger auction-purchaser 
18 not a representative of the decree-holder. 
As: pointed out by Oldfield and Seshagiri 
Iyer, JJ., in Veyindramuthu Pillai v. Maya 
Nadan (5): 

“The weight of authority in this Court is that a 
stranger auction-purchaser in execution of a money 
decree is only a representative of the judgment-debtor.”” 


According to Abdur Rahim, Offg. ©. J., 
the question whether the auction-purchaser 
is a representative of the judgment-debtor 
or of the decree-holder depends upon the 
nature of the question raised and who the 
contesting party is. The other two Judges 
distinctly held that a stranger auction-pur- 
chaser in execution of a money decree is not 
a representative of the decree-holder but a 
representative of the judgment-debtor: vide 
p. 128* Oldfield, J., and pp. 129 and 130*, 
‘Seshagiri Iyer, J. As pointed out by Sesha- 
giri Iyer, J., the decree-hdider beyond being 
the instrument for bringing the property to 
sale does not, ordinarily speaking, transmit 


any of his rights to the auction-purchaser. 

“It is on the motion of the decree-holder that the 
Court proceeds to sell the property of the judgment- 
debtor and the principle of caveat emptor has been 
applied to purchases so made.” 


Abdur Rahim, J., himself held in a later 
ruling in Yegnaswami Iyer v. Chindam- 
baranatha Mudaltar (6), that in such cases, 
the auction-purchaser is_the representative 
of the judgment-debtor. This being so, it is 
clear that the question that arises in this 
case is between judgment-debtor’s private 
vendee on the one side and the auction- 
purchaser in execution of the money decree 
on the other side who is also a representa- 
tive of the judgment-debtor. The question 
does not arise between the parties in the 
suit if by that expression it is understcod 
parties who were arrayed on opposite sides 
in the suit. ‘This takes us to the next ques- 
tion whether s. 47 applies to a case where 
the dispute is between two persons both of 
whom claim under the judgment debtor, 
that is under the same party. It is argued 
that s.47 applies even to cases - where the 
question arises between a party to a suit and 
his own representatives or between two 
persons who hoth represent the same party. 
Relience is ‘placed by the respondents on the 
decisions in Subbu Thayammal: v. Chidam- 


(5) 43 M 107; 54 Ind.-Cas. 209; AJ R 1920 Mad. 
324: 38 M L J 32; (1919) M W N 881; 2MLT 391 


(F B). 
(6)13L W 15;61 Ind. Cas. 961: A I R 1921 Mad. 
81. R 


ee, ——M 


=Pages of 43 M;—[Ed.] 
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baram Asari. (T), Mangayya v. Sriramulu 
(8), Vedavias Iyer v. Madura Hindu Labha 
Nidhi, Ltd. (9), Vankata Sastri v. Venkata- 
gopaladu (10) and Narasimha Iyer v. 
Venkatachalapati Iyer (1). ; 
In Subbu Thayammal v..Chidambaram 
Asari (7) it was held that she question bet- 
ween the decree-holder and his assignee whe- 
ther the assignee is entitled to execute the. 
decree came under s. 244 of the old Civil P. 
C. now s. 47, and reliance was placed upon 
a decision reported in the footnote on p. 384. 
There is no discussion in Subbu Thayammal 
v. Chidambaram Asari (7) or in the case 
reported in the footnote as to how the ques- 
tion between the decree-holder and an as- 
signee from him came within s. 244, now 
S 47. In Mangayya v. Sriramulu (8) the 
question arose as to whose property (2. 2., of 
which defendant’s) should be sold first. It 
was held that where two persons who were 
both parties to the suit had conflicting in- 
terests in the suit and their conflicting claims ` 
were decided, then the requirements of s. 47 
are satisfied. In Vedavias Iyer v. Madura 
Hindu Labha Nidhi, Ltd. (9), the question 
arose between two defendants in a mortgage 
suit as to whose property should be sold 
first. There wasa conflict between the two 
defendants inter se in the suit itself and this 


was held to raise a question under s. 47,. 


Civil P. ©. On p. 479 it is pointed out 
referring to the decision in Yegnaswami 
Iyer v. Chindambaranatha Mudaliar (6) 
and other cases that in each of those cases 
the matter under consideration referred to a 
dispute between the judgment-debtor and his 
own representative. The Judges held that 
where the question arose between two per- 
sons who were both parties to the suit and 
had conflicting interests in the suit itself 
s. 47 would apply on the ground that the 
wording of it is general. | 

In Venkata Sastri v. Venkatagopaladu 
(10), the question arose between a person 
who sold some immovable property to oné 
person after executing a contract of sale in 
favour of another person. The person in 
whose favour the contract of sale was execut- 

(7) 25 M 383 ; 

(8) 24 ML J 477; 19 Ind. Cas. 448; (1913) M WN 
382; 13 ML T 347. ; 

(9) 49 M LJ 478; 77 Ind. Cas. 148; AIR 1994 Mad. 
365; 18 L W 311; (1923) M W N 662. 
ae 20 L W 742; 85 Ind. Cas. 209: AIR 1925 Mad, 


(11) 57 M457; 148 Ind. Cas. 55; A IR 1934 Mad. 
181; 67 M L J 207; 39 LW 188;6 RM 432; (1934) M 
W N 634. 

"Page of 25 M.—[Ed.] à 

|Page of 45 M. L. J,—[Fd.] 
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ed filed a suit impleading the owner as de- 
fendant No. 1 and the subsequekt purchaser 


as defendant No. 2. A decree *was passed. 


and some amount was deposited by the 
plaintiff. In execution of that decree, the 
question arose whether the subsequent pur- 
chaser was the person who was to execute 
the sale deed and receive the amount depo- 
sited in Court. The original owner opposed 
the application by the subsequent purchaser 
for the withdrawal of the amount and it 
was held that the subsequent purchaser 
was entitled to draw the amount. The suit 
which ultimately came up for decision before 
Madhavan Nair, J. was filed by the original 
owner of the property against the subsequent 
purchaser for recovery of the amount. It 
was urged by the plaintiff that the question 
as to who was entitled tothe amount deposited 
in pursuance of the previous decree was one 
which fell under s. 47, Civil P C. Madhavan 
Nair, J. held following the decision’ in 
Mangayya v. Sriramulu (8) and Vedavias 
Iyer v. Madura Hindu Labha Nidhi, Ltd. 
(9), the latter case being the one reported 
in Vedavius Iyer v. Madura Hindu Labha 
Nidhi, Ltd. (9), that the plaintiff and defen- 
dant in the latter suit occupied conflicting 
positions in the previous suit. He, therefore, 
held that the question which arose between 
these two parties fell within the purview of 
s. £7. It will be noticed that the question was 
raised in the previous suit in execution and 
was decided against the plaintiff in the latter 
sult. 


In Narasimha Iyer v. Venkatuchalapati 
Iyer (11) the question related to an assign- 
ment of the decree; the assignee applied to 
have the assignment recognized and it was 
opposed by the decree-holder on the ground 
that the assignment was not supported by 
consideration. The application was dismissed 
and the assignee appealed and it was held 
that such a question fell within s. 47, Civil 
P.C. Reliance was placed upon the clause 
in s. 47 requiring the Court to determine 
whether a person is a representative ofa 
party to a suit or not in the execution itself 
for the purpose of that section. This clause 
only means that where a person claiming to 
be the representative of the decree-holder 
filed an application against the judgment- 
debtor and the judgment-debtor denied that 
the applicant is a representative of the 
dlecree-holder that question should be deter- 
mined by the executing Court for the purpose 
of s. 47 and similary where a person is alleg- 
ed to bea representative ®f the judgment- 
debtor. There is no reference in the decision 
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az 
in Narasi 
(11), to any o 
Court which took 
Yegnaswami Iyer v. on. 

Mudaliar (6), Abdul Rahim ana. 20> 
held that a question between one pak... 


his own representative does not come under _ 
sS. 47. ; 


In Hanumanthu Rao v. Krishnammue, 
70 Ind. Cas. 329 (12), a decision of the 
Madras High Court, one of two joint decree- 
holders transferred his interest to a third 
party and the transferee applied for recogni- 
tion of the transfer and for further execution, 
The application was opposed by the other 
joint decree-holder and it was held that 
the question between them was not one 
falling unders.47 and reference was made 
to a number of earlier decisions which laid 
down the rule inethe same way. None of 
these decisions was referred to in the decision 
in Narasimha Iyer v. Venkatachalupati 
Iyer (11). In Ramaswami Sastrulu v. 
Kameswaramma (13), Alangayya v. Srira- 
mulu (8), Anavarda Khan v. Misiri Khan 
(14), Yegnuswami Iyer v. Chidumbaranatha 
Mudaliar (15) and Raman Chettiar v. 
Chockalinga Chettiar (16), the rule is laid 
down in the same way. In Raman Chettiar v. 
Chockalinga Chettiar (16), the case was 
between two persons one claiming to he an 
assignee from the clecree-holder and the other 
claiming to have acharge over the decree- 
holder's interest. Waller and Madhavan 
Nair, JJ. held that this question was one 
between persons who occupied substantially 
the position of decree-holder, that judgment- 
debtors in the suit had nothing to do with 
this dispute and that therefore no appeal lay 
under s, 47. 
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It will be noticed that in Narasimha Iyer 
v. Venkatachulapaty Iyer (11), the decision 
confirmed on letters patent appeal was one 
passed by Waller, J. In this decision 
Waller, J. does not refer to his earlier deci- 
sion in Raman Chettiar v. Chochalinga 
Chettiar (16). It was not apparently refer- 
red to before him. The dec.sionin Raman 
Chettiar v. Chockalinga Chettiar (16) and 
the one in Narasimha Iyer v. Venkatachala- 
nati Iyer (11), are directly contrary to each 
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„zad after satisfac- 
_ayaant the question arose 
 And’-various defendants the 
. >S ar be handed back. Such a 
JOR BE held by the learned Judges 
l ai under s. 47 as the decree-holder 
-MO interest in the question between two 
„adgment-debtors each of whom claimed 
possession. The Judges (Sadasiva Iyer and 
Moore, JJ.) referred to an earlier decision 
of theirs in Lingam Krishna Bhupathi 
v. Venkataswami (17), where the law was 
laid down similarly. We think therefore 
that the decision in Narasimha Iyer v. 
Venkatachalapati Iyer (11) and the cases 
laying down the rulein similar terms require 
reconsideration and that the conflict between 
‘the various decisions of this Court requires 
to be set at rest. On principle the decisions 
in Yegnaswami Iyer v. Chidambaranatha 
Mudaliar (6), and the other. cases falling 
within that group appear to take the correct 
view. 

The respondent urges an independent 
ground that the Privy Council decided in 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (18), that irrespective of the question 
whether the dispute arises between two per- 
sons who were arrayed against each other in 
the previous suit the question as to delivery 
of possession must be decided in the previous 
‘suit itself. He urges that the decision of the 
Full Bench in Veyindramuthu Pillar v. 
Maya Nadan (5), also decides this point in 
his favour. The case that went up tothe 
Judicial Committee in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (18), was a suit 
filed to set aside an auction sale which had 
been held in execution ofa money decree. 
The suit was filed by the judgment-debtors 
onthe ground that the sale was brought 
about fraudulently. They were defendants 
in the previous suit and had applied in the 
execution department in the previous suit 
for setting aside the sale. Their application 
was cusmissed and the order was confirmed 
on appeal. Then a suit was filed by them 
for setting aside that very sale on the 
ground’ of fraud namely that the decree- 
holder had agreed after receiving their 
quota of the decree debt not to proceed 
against their shares of the property but had 
brought their shares to sale in execution of 
that very decree in breach of his agreement 
and that therefore fraud was practised by 


(17)3L W 105; 33 Ind. Cas. 225; AI R 1917 Mad. 
217: - 
(18) 19 C 683; 19 I A 166; 6 Sar. 209(P O). 
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the decree-holder on them. In a short judg- 
ment, Lord Macnaughten upheld the decisions 
of the Indian Courts that the question which 
the plaint sought to raise could only he 
determined by the Court which executed the 
decree and thatin such a case a separate suit 
for the purpose of setting aside the sale was 
barred by s. 244, Civil P. C. Dealing with 
the argument of Mr. Doyne who appeared for 
the appellants that the auction-purchaser was 
also interested in the question of setting 
aside the sale and that therefore the question 
did not arise between the parties to the suit 
in which the decree was passed, it was laid 
down, 

“that when a question has arisen asto execution, dis- 
charge or satisfaction of a decree between the parties 
to the suit in which the decree was passed, the fact that 
the purchaser who is not a pay to the suit is interested 
in the result has never been held to bea har to the 
application of the section.” 

It will be observed that according to this 
decision the question must have arisen be- 
tween the parties to the suit in which the 
decree was passed. It must relate to the 
execution, discharge or satisfaction. If both 
these tests are satisfied, then the mere fact 
that a purchaser who is not a party to the 
sult is interested in the result of the deci- 
sion does not prevent the applicability of 
s. 47. It will be noticed that in this case 
it never occurred toany one to suggest that 
the stranger auction-purchaser could be 
regarded as arepresentative of the decree- 
holder for the purpose of delivery of pos- 
session. This would support the decision of 
Oldfield and Seshagiri Iyer, JJ., on this 
question in Veyindramuthu Pillai v. Maya 
Nadan (5), andof Abdur Rahim, J., in 
Yegnaswami Iyyer v. Chidambaranatha 
Mudaliar (6). How the learned Advocate 
for the respondent before us wants to read 
this decision is that if the question related to 
the discharge, execution or satisfaction of 
the decree, s. 47 always applied even though 
it did not arise between the parties to the 
suit, 2. e., even though in the decision of the 
question one of the parties to the suit was 
not at all interested. This view practically 
abrogates one requirement of s. 47 that the 
question should arise between the parties 
to the suit. The decision was expressly 
based upon the ground that in that case 
the question whether a sale should be set 
aside or not.was one between the judgment- 
debtor and the decree-holder. The judgment- 
debtor alleged that the decree-holder in 
fraud of his express agreement with him 
had brought th@property to sale and that 
therefore the sale was vitiated by frauc 
practised by the decree-holder. This ques 
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tion was one in which the decree-holder 
and the judgment-debtor were interested 
and it was a straight fight between them. 
All that the Judicial Committee held was 
that in such a case the judgment-debtor 
cannot filea separate suit for setting aside 
the sale and cannot escape the applica- 
bility of s. 244 merely by reason of the 
fact that the auction-purchaser was also in- 
terested in the decision of this dispute. 

It was pointed out in Maganlal Mulji v. 
Doshi Mulji (19), by Sir Lawrence Jenkins, 
C. J., that this is the correct view to be 
taken of the decision of the Judicial Com- 
mitte in Prosunna Kumar Sanyal v. Kali 


Das Sanyal (18). In that case a stranger auc- ` 


tion-purchaser purchased some property in 
execution of a money decree. The judgment- 
debtor paid the money under s. 310-A, now 
O. XXI, r. 89, and the decree-holder was 
paid in full. Then judgment-debtor applied 
to have the sale set aside and the auction- 
purchaser resisted. Sir Lawrence Jenkins, 
C. J. pointed out that at best the auction- 
purchaser was a representative of the judg- 
ment-debtor and that in the question that 
arose for decision the decree-holder was.not 
ab all interested. It was therefore held that 
to a case where the dispute was between a 
party to a suit and his own representative, 
s. 244 (now s. 47) would not apply. He 
dealt with the argument based upon the 
decision in Prosunna Kumar Sanyal v. 
Kali Das Sanyal (18), and pointed out the 
correct view tobe taken of the decision of 
the Judicial Committee. The same view is 
expressed of that decision by Ramesam, J., 
in Periyaya Ambalam v. Arulappan (20). 
It is urged by the respondent’s Counsel that 
the Full Bench decision in Veyindramuthu 
Pillai v. Maya Nadan (5), lays down the 
rule ascontended for by him and that the 
question is therefore concluded by the de- 
cision of the Full Bench. Before dealing 
fully with that case we may draw attention 
to the way in which Seshagiri Iyer, J., 
answers that question. On p. 132 Seshagiri 
Iyer, J., laid down : 

“I would therefore answer all the questions referred 
tous by saying thatif the points for decision in an ap- 
plication before the executing Court relate to rival 
rights of the decree-holder and of the judgment-debtor 
and also relate to execution, discharge or satisfaction 


of the decreeit should be dealt with in execution and 
not by separate suit.’’ 


(The italics are ours.) Put in such a way, 
the decision does not lay down the proposi- 
tion contended for by the learned Advocate 


(19) 25 B 631; 3 Bom. L R 255. 
(20) A I R1928Mad. 806; 111 Ind. Cas. 551. o 
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forthe respondent. There must be a ques- 
tion in which the rival rights of the decree- 
holder and the judgment-debtor arise for 
decision. In the case before vs the execution 
sale was confirmed, the decree-holder was 
paid and in the question whether the auction- 
purchaser is to get possession or not the de- 
cree-holder is in no way interested in either 
contingency. In the case in Veyindramuthu 
Pillai v. Maya Nadan (5), the question arose 
in execution of a mortgage decree. In exe- 
cution of that decree some properties were 
purchased by the decree-holder himself and 
some bya stranger. Sometimes before that 
a third party filed a suit against the same 
defendant, obtained a money decree and 
attached the property which had been mort- 
gaged already. The statement of facts on 
p. l08reads as thđugh the mortgage which 
gave rise to the suit was itself executed after 
the attachment in execution of the money 
decree but we have verified from the re- 
cords and found that the mortgage was long 
anterior to the money suit. The attachment 
in execution of the money decree was on 
June 21, 1916, the suit on the mortgage was 
filed on July 14, 1916, the auction sale in 
execution of the money decree was held on 
October 25, 1916, the sale was confirmed on 
November 25, 1916 and the properties were 
delivered on February 12, 1917. At that 
sale the decree-holder himself became the 
purchaser and he later on sold it to the ap- 
pellant in the High Court. i 
The two purchasers in execution of the 
mortgage decree was obstructed by the ap- 
pellant and the obstruction was removed 
on an application to the executing Court in 
the mortgage decree and the appellant was 
directed to hand over possession to the 
purchasers under the mortgage decree. Ap- 
peals were preferred against those orders, 
there being three appeals before the High 
Court. The parties to the proceedings in the 
Court below were the purchasers in execution 
of the mortgage decree on the one side and 
the purchaser in execution of the money 
decree on the other side. Objection was taken 
that no appeal lay at the instance of the appel- 
lant who was the purchaser from the decree- 
holder auction-purchaser in execution of the 
money decree. It was contended that the 
appellant was a representative of the judg- 
ment-debtor in the money suit and therefore 
of the defendant in the mortgage suit. It 
was also contended that the stranger auction- 
purchaser in execution of the mortgage 
decree wasa representative of the decree- 
holder in that suit. If that were so the 
question would be between a representative 
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of the: defendant mortgagor on the one side 
and the decree-holder auction-purchaser or 
his representative, the stranger auction- 
purchaser in the mortgage suit, on the other. 
Jf the appellant in the High Court was 
the representative of the mortgagor but the 
stranger auction-purchaser in execution of 
the mortgage decree was not a representative 
of the mortgage decree-holder but only 
of the mortgagor defendant, then the 
question so far as this item was concerned 
would be one between two representatives 
of the same party. Oldfield and Seshagiri 
Iyer, JJ. referred three questions for de- 


cision by the Full Bench. They are all set 


out on p. 113” : 


“(1). Whether a purchaser at a sale held in execution 
of a money decree is a representative of a party and, 
if so, of which party for the purpose of inquiry into a 
question relating to the execution of (a) that money 
decree, (b) any other decree affecting the purchased pro- 
perty and against the same judgment debtor., 

(2). Whether a purchaser from a decree-holder- 
purchaser under a money decree is a representative 
ofa party for either of these purposes and, if so, of 
which. 

(3). Whether a stranger purchaser at a sale in execu- 
tion of a mortgage decree is the representativé ofa 
party and, if so, of which.” 


Abdur Rahim, Offg.C. J. considered the 
question whether an auction-purchaser in 
execution of money decree is to be deemed 
a representative of the decree-holder or the 
judgment-debtorin that suit. If he is con- 
sidered to be arepresentative of the judg- 
ment-debtor in that suit, then he would be 
a person claiming under the defendant in 
the mortgage suit as the auction sale in 
execution of the money decree was subse- 
quent to the institution of the mortgage 
suit. This answer would no doubt lead to 
the conclusion that in those applications in 
which the question arose between the mort- 
gagee decree-holder auction-purchaser and 
the appellant before the High Court the 
question of delivery would be directly be- 
tween the decree-holder on the one side 
and the judgment-debtor’s representative on 
the other. But, this by itself, would not 
solve the question in the case between the 
stranger purchaser in execution of the mort- 
gage decree (as I already observed, some 
lots were purchased by stranger auction- 
purchaser) and the appellant who was the 
representative of the mortgagor. The ques- 
tion would still remain whether the stranger 
auction-purchaser in the mortgage decree 
was a representative of either party to the 
mortgage suit and if soof which party? 
That is one of the questions formulated for 
decision at p. 113. But this question is not 
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answered in any of the judgments. Apply- 
ing the-tests laid down by Seshagiri Iyer, J~, 
on pp. 131 and 132* the question of delivery 
of possession of that particular item was 
not one in which the decree-holder in the 
mortgage suit was interested. So, point B as 
formulated on p. 131* would not be satisfied. 
Whether a stranger auction-purchaser suc- 
ceeds in obtaining the possession of the 
property which he purchased or not, the 
decree-holder was absolutely unaffected. 
Therefore, if we adopt the proposition of 
Seshagiri Iyer, J., the answer should be that 
it is not a case falling under s. 47. 

In the judgments of the other two learned 
Judges there are some observations which 
eshow that they considered that the decision 
in Prosunno Kumar Sanyal v. Kali 
Das Sanyal (18), held that: all ques- 
tions relating to execution must be decided, 
in the execution department and not by a 
Separate sult. When the matter came up 
before the Division Bench, Oldfield and 
Seshagiri Jyer, JJ. seem to have thought 
that the opinion of the Full Bench would 
govern all the cases. Then they decided 
the question on the merits. This decision 
is reported in Veyindramuthu Pillai v. 
Maya Nadan (21). It willbe observed that 
there is no discussion as to how the Full 
Bench decision applied to the case in which 
the stranger auction-purchaser in execution 
of the mortgage decree was interested, It is 
therefore really, the assumption on which the 
decision in Veyindramuthu Pillai v. Maya 
Nadan (21), is based that can be said to be 
the authority for the proposition that as be- 
tween the stranger auction-purchaser and 
the mortgagor or his representative the 
question of delivery of possession of the 
property purchased in execution is also a 
matter falling under s. 47. It will be ob- 
served that Oldfield, J. refers on p. 127 to 
a decision in Krishna Satapasti v. Saras- 
watula Sambasiva Rao (22), and does not 
express any disapproval of it. 

Now the decision in Krishna Satapasti v. 
Saraswatula Sambasiva Rao (22), is upon 
the very question, namely, whether as 
between a stranger auction-purchaser and 
the judgment-debtor the question of delivery 
of possession of the property purchased in 
Court auction would come under s. 244 and 
the decision was that it did not. If the 
decree-holder himself was the purchaser and 
he sought possession from the judgment- 


(21) 43 M 696: 58 Ind, Cas. £01; AIR 1920 Mad. 
126: 39 M L J 456; (1920) M W N 299. 
(22) 31 M177; 3 ML T 306. 
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debtor or from’ a purchaser from the judg- 
ment-debtor the case would fall under s. 47. 
Similarly, “where a person who purchases 
from the’ decree-holder Court auction pur- 
chaser seeks possession from the judgment- 
debtor or a purchaser from him, the question 
is still under s. 47, but where the Court 
auction-purchase itself was by a stranger 
auction-purchaser, Krishna Satapasti v. 
Saraswatula Sambasiva Rao (22), decides 
that that is not a case whichwould fall under 
5. 244, now s. 47. This decision is declared to 
be in some respects not the law in the judg- 
ment of Offig. Chief Justice at p. 124* but 
to what extent this decision must be consider- 
ed to have been overruled is not very clear 
from the judgment. So faras we can see, 
there is no decision anywhere in any of the 
High Courts including the Madras High 
Court which holds expressly that a stranger 
auction-purchaser must -apply in execution 
department itself for posséssion of the pro- 
perty purchased by him and that a separate 
sult therefor is barred under s. 47. The 
decision of Sir Lawrence Jenkins, C. J., in 
Maganlal Mulji v. Doshi Mulji (19), is re- 
ferred to with approval by Oldfield, J., in 
Veyindramuthu Pillai v. Maya Nadan (5) 
at p. 123*. 

We may also point out that in the case 
which is reported in Yegnaswami Iyer v. 
Chidambaranatha Mudaliar (6), Abdur 
Rahim, J. laid down that before s. 47 could 
apply, the question must be one between the 
rival parties to the suit or their represen- 
tative and not between a party and his own 
representative. The decision of the Full 
Bench in Veyindramuthu Pillai v. Maya 
Nadan (5), was referred to in the judg- 
ment. Evidently, Abdur Rahim, J., him- 
self did not understand the Full Bench 
decision in Veyindramuthu Pillai v. Maya 
Nadan (5), as dispensing with the require- 
ment that the question must be one bet- 
ween the parties to the suit or their re- 
presentative. Abdur Rahim, J., in Yegna- 
swami Iyer v. Chidambaranatha Mudaliar 
(6), refers to the Full Bench in Veyindra- 
muthu Pillai v. Maya Nadan (5), as deciding 
that the purchaser in execution of a money 
decree is a representative of the judgment- 
debtor. He is there evidently acquiescing 
in the majority view expressed by Oldfield 
and Seshagiri Iyer, JJ. In holding that the 
question must arise between the rival 
parties to the suit Abdur Rahim, J. relied 
upon the decision of the Bombay High 
Court in Maganlal Muljt v. Doshi Mulji 
(19). It is therefore difficult to say that 
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Abdur Rahim; J. laid down ‘the proposition 
in Veyindramuthu Pillai v. Maya Nadan 
(5), that the question need not arise bet- 
ween the parties to the suit and that a 
question between a party and his own repre- 
sentative was also within s. 47, Civil P. C. 
There is however one decision in Jainulab- 
din Sahib v. Krishna Chettiar (23), which 
needs scrutiny. In that case a stranger 
auction-purchaser in obtaining possession 
through the Court Amin took possession of 
much more than what he was entitled to 
under the sale certificate. The judgment- 
debtor filed a suit for recovery of posses- 
sion of what he alleged was wrongfully 
taken by the stranger auction-purchaser in 
the delivery proceedings and objection was 
taken in the High Court that the suit was 
barred by s. 47.” Krishnan, J. held that the 
decision of the Full Benchin Veyindra- 
muthu Pillai v. Maya Nadan (5), was 
that even in the case of a stranger auc- 
tion-purchaser the question of delivery of 
possession must be fought out in that suit 
itself in execution department and that a 
separate suit is barred by s. 47, Civil 
P. C. Ayling, J. observed that the Full Bench 
judgment in Veyindramuthu Pillai v. Maya 
Nadan (5), seemed to extend the applica- 
bility of s. 47 to a degree hardly sug- 
gested by the wording of that section but 
he was not prepared to dissent from the 
view of that judgment taken by his col- 
league Krishnan, J. This matter was con- 
sidered by Ramesam, J., in the decision 
reported in Periyaya Ambalam v. Arulappan 
(20). Ramesam, J. pointed out that the 
decision of the Judicial Committee in 
Prosunno Kumar Sayal v. Kali Das 
Sanyal (18), cannot apply to a case 
where the question did not involve the 
rival claims of the parties to the suit, 
1. e, between the decree-holder on the 
one side and the judgment-debtor on the 
other side. He referred tothe decision in 
Veyindramuthu Pillai v. Maya Nadan (5), 
and of Krishnan, J., in Jainulabdin Sahib 
v. Krishna Chettiar (23), and while dissent- 
ing from the view of Krishnan, J. ex- 
pressed in Jainulabdin Sahib v. Krishna 
Chettiar (23), Ramesam, J. did not think it 
necessary to refer it to a Bench. He takes 
it that the Full Bench in Veyindramuthu 
Pillar v. Maya Nadan (5), did not decide 
that the question between the stranger auc- 
tion-purchaser and the judgment-debtor fell 
within s. 47, Civil P C., and observed that 
it is only Veyindramuthu Pillai v. Maya 


(23) 41M LJ 120; 63 Ind. Cas. 200; AI R 1921 Mad: 
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Nadan (21), decided or assumed it: to be 
50. 
. It is urged that the decree-holder at 
whose instance the property was put up for 
sale in execution is bound to see that the 
sale is completed in all its stages, that deli- 
very of property to the purchaser is one 
such stage that he should see to the last 
stage of the transaction, and that therefore 
he is also interested in the question of deli- 
very of possession. He urged that. in the 
case of a, private sale the vendor is bound to 
put the vendee in possession and asks us to 
apply the same rule by analogy in the case 
of a Court sale. We are unable to’ appre- 
ciate the analogy pressed before us by the 
learned Counsel. Differences between a pri- 
vate sale and Court auction are obvious. If 
it means that the decreefholder is in law 
bound to see that the purchaser is put in 
possession we are not aware of any such 
rule of law. Thisis not the ground which 
was suggested in any of the decisions which 
have been brought to our notice. As pointed 
out in a recent casein L.P. A.No. 70 of 
1937 Ramasumi Chettiar v. Meyappan (24), 
the question as to the applicability of 
s. 47 depends upon the question at issue. In 
that case, a Court sale was held under which 
money was paid by a stranger auction-pur- 
chaser and drawn out by the decree-holder. 
Thereafter the judgment-debtor applied to 
have the sale set aside and the sale was set 
aside. The auction-purchaser filed an ap- 
plication for return of the money from the 
decree-holder under r. 93 of O. XXI. The 
decree-holder objected that the application 
was barred by limitation. The first Court 
held that it was not barred and directed the 
decree-holder to refund the amount. 
The decree-holder filed an appeal. The 
question was whether an appeal lay and 
whether it was a matter coming under 
s. 47. If the law is that the auction-purchaser 
is always a representative of the judgment- 
debtor then the question in that case was 
between the decree-holder who was resist- 
ing the application for refund of money and 
the stranger auction-purchaser who, accord- 
ing to the above rule, would be a repre- 
sentative of the judgment-debtor. The result 
should be that an appeal would lie but it 
was held in that decision that the matter 
did not come under s. 47. As pointed out 
therein, we have tosee what the nature of 
the question involved is. Once the auction 
‘sale was set aside and that decision became 


(24) 188 Ind. Cas. 187; AI R 1939 Mad. 740; (1939) 
oM Lid 353;(1939) M W N 700; 50 L W 159; 12 RM 
810. 
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final, the judgment-debtor was not inter- 
ested at all in the question whether the 
decree-holder was bound to refund the 
amount. The question arose between the 
decree-holder on the one side and the auc- 
tion-purchaser on the other side but in that 
question the judgment-debtor was not inter- 
ested. Therefore, there was no rival claim 
between the decree-holder and the judg- 
ment-debtor so as to bring the case under 
s. 47, Civil P. C. In claiming the money 
back after the sale had been finally set aside, 
the auction-purchaser was representing no 
one but himself. He claimed the money in 
his own right. He had ceased to be the 
representative of the judgment-debtor. In 
such a case s. 47 would not apply. 

In cases where the rights of-third parties 
to the properties purchased in Court auction 
come up for decision the auction-purchaser 
would be a representative of the judgment- 
debtor. There is much to be said for the view: 
that the auction-purchaser represents no 
one but himself in the delivery proceedings. 
He wants possession of the properties which 
he has purchased. He is opposed by the 
judgment-debtor. Itis difficult to postulate 
that in such a case the auction-purchaser 
isa representative of the judgment-debtor 
who is fighting him tooth and nail. Weare 
inclined to say, as was said in L. P. A. No. 70 
of 1937 Ramasami Chettiar v. Meyappan 
(24), that in such a case the auction-pur- 
chaser represents neither the clecree-holder 
nor the judgment debtor but he represents 
himself only. We must see in each case 
how the question arises and whether in the 
determination of this particular question, he 
is a representative of this party or that party. 
In this state of things we cannot but endorse 
the statement of Mr. Mulla, Code of Civil Pro- 
cedure on p. 181 (Edn. 10) that so far as the 
Madras High Court is concerned the question 
whether a stranger auction-purchaser is 
bound to seek delivery in that very suit and 
whether a separate suit is barred is ina hope- 
less state of uncertainty”. As he points out 
the conflict was sought to be set at rest by a 
reference to a Full Bench in Veyindramuthu 
Pillai v. Maya Nadan (5), but it cannot 
be said that the object has been achieved. 
In this state of authorities we would suggest 
that the matter should be referred to a 
Full Bench so constituted as to be in a 
position to deal with the correctness of the 
opinions of the Judges in Veyindramuthu 
Pillai v. Maya Nadan (5). We need hardly 
add that aquestion of this kind should be 
settled authoritatively. We frame the 


following «questions for consideration and 
e 


1941 


decision of the Full Bench: (1) Whether an 
application by astranger auction-purchaser 
for delivery of possession as against the 
judgment-debtor or his representative is 
covered by s. 47 ? (2) Whether s. 47 applies 
to acase where the dispute arises between 
a party and his own representative or between 
the two persons who both represent the same 
party ? 

Mr. K. Rajah Ayyar and V. Ramaswami 
Iyer, for the Appellant. 

Messrs. T. M; Krishnaswami Ayyar and 
T. K. Srinivasathathachariar, for the Res- 
pondents, 


OPINION. 

\ Leach, ©. J.—This Full Bench has been 
constituted to decide two questions referréd 
by Krishnaswami Ayyangar and Somayya, 
JJ., in a second appeal arising out of a suit 
for possession. The two questions are: 

“(1) Whether an application by a stranger auction- 
purchaser for delivery of possession as against the judg- 
ament-debtor or his representative is covered by s. 47, 
Civil P.C.? (2) Whether s. 47 applies to a case where 
the dispute arises between a party and his own repre- 
sentative or between the two persons who both represent 
the same party ?” 

Before proceeding to discuss these questions 
Iwillstate the circumstances under which 
they arise. One Kalathi Mudaliar obtained 
a money decree and on September 18, 1921 in 
execution of that decree attached certain 

-immovable property. On September 26, 1921 
the judgment-debtor’s widow sold the pro- 
perty to defendants Nos.1 and 3. On Janu- 
ary 7, 1922 the property was sold by the 
Court in the execution proceedings and the 
plaintiff, a stranger, became the auction- 
purchaser. On March 1, 1932, the plaintiff 
filed a suit for possession of the property. 
The trial Court (the District Munsit’s Court 
of Tirupathi) dismissed the suit on the 
ground that s. 47, Civil P. C. barred its 
institution. The plaintiff then appealed to 
the Court of the District Judge of Chittoor, 
who concurred in the decision of the trial 
Court and against his decision the second 
appeal out of which this reference arises was 
filed. The learned Judges who have made 
the reference have made an exhaustive 
examination of the authorities, and although 
it will be necessary to refer to some of 
the cases with which they have dealt it will 
not be necessary to travel over all the 
eround. Section 47, Civil P. C. reads as 


follows: 

“(1) All questions arising between the parties to the 
suit in which the decree was passed, or their representa- 
tives, and relating to the execution, discharge or satis- 
faction of the decree, shall be determined by the Court 
executing the decree, and not by a separate suit. (2) 
The Court may, subject to any objection as to limitation, 

e 
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or jurisdiction, treat a proceeding under this section asa 
suit or a suit as a proceeding and may, if necessary, 
order payment of any additional court-fees. (3) 
Where a question arises as to whether any person is 
or is not the representative ofa party, such question 
shall, for the purposes of this section, be determined 
by the Court.” 

Tt will be observed that for a matter 
to come within the purview of the section 
the following conditions must be fulfilled: 
(i) It must relate to a question arising 
between the parties to the suit in which 
the decree was passed or their representa- 
tives; and (ii) it must relate to the execu- 
tion, discharge or satisfaction of the decree. 
If these conditions are fulfilled the question 
must be determined by the Court execut- 
ing the decree anda separate suit will not 
lie. In Prosunno Kumar Sanyal v. Kale 
Das Sanyal (18), the Privy Council, while 
pointing out th&t s. 244, Civil P. C., 1872, 
which corresponds to s. 47 of the present Code 
contemplated a question between the parties 
to the suit with regard to the execution, 
discharge or satisfaction of the decree, 
observed that it did not necessarily follow 
that the question must be raised by a 
party to the suit. An auction-purchaser 
could have a question decided under s. 244 
when the question raised was a question 
which affected the parties. The Board did 
not, however, consider the question whe- 
ther an auction-purchaser was a representa- 
tive of the decree-holder or of the judgment- 
debtor. There has been much controversy 
in this and other High Courts in India with 
regard to the question whether a stranger 
to a suit who purchases property at a Court 
auction in execution of a money decree must 
be regarded as a representative of a party. 
Owing to a conflict of decisions in this 
Court, Oldfield and Seshagiri Iyer, JJ., in 
Veyindramuthu Pillai v. Maya Nadan (Ə), 
referred the following questions to a Full 
Bench: . 


“1. Whether a purchaser at a sale held in execu- 
tion of a money decreeis a representative of a party 
and, ifso, of which party for the purpose of inquiry 
into a question relating to the execution of (a) that 
money decree, (b) any other decree affecting the pur- 
chased property and against the same judgment-debtor. 

2. Whether a purchaser from a decree-holder pur- 
chaser under a money decree is a representative of a 
party for either of these purposes and, if so, of which. 

3. Whether a stranger purchaser at a sale in execu- 
tion of a mortgage decree is the representative of a 
party and, if so, of which.” l 

The Full Bench which was constituted to 
decide these questions was composed of 
Abdur Rahim, Offg. C. J., and the two re- 
ferring Judges. The learned Judges de- 
livered separate judgments, but in no judg- 
ment were precise answers given to the ques- 
tions referred, although the judgments of 
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Oldfield and Seshagiri Iyer, JJ., haves been 
construed as holding that a stranger auction- 
purchaser in execution of a money decree 
must be regarded as a representative of the 
judgment-debtor. Abdur Rahim, Offg. ©. J., 
answered the question in this way.: 

“The law, therefore, in my opinion is that a person 
who has bought the property of the defendant in a 
suit since the institution of that suit, whether at a 
Court auction held in execution of a money decree 
passed in another suit or by private purchase, is entitl- 
ed and bound to have any question relating to the 
execution, discharge or satisfaction of the decree 
decided under s. 47 by the Court executing the decree, 
when his interest is affected either by the decree 
itself or by the sale held in execution of that decree; 
and the same rule applies toa purchaser or the pro- 
perty under such sale, whether he is the decree-holder 
himself or a stranger. Whether the purchaser in the 
one case or the auction-purchaser in the other is to be 
regarded as the representative of the judgment-debtor 
or the decree-holder depends upon the nature of the 
question raised and who the contesting party is.” 

In a later case, Yegnaswami Iyer v. 
Chindambaranatha Mudaliar (6) the learn- 
ed Officiating Chief Justice sitting with 
Odgers, J., expressly stated that the deci- 
sion in Veyindramuthu Pillai v. Maya 
Nadan (5) may be taken as deciding that the 
auction-purchaser is a representative of a 
judgment-debtor. Oldfield, J. held that the 
purchaser in execution of a money decree 
is ordinarily the representative of the judg- 
ment-debtor. Seshagiri Iyer, J., expressly 
held that he was not the representative of 
the decree-holder, and left it to be inferred 
that he was the representative of the judg- 
ment-debtor. His answers to the questions 
referred were in these words: 

“I would, therefore, answer all the questions referred 
to us by saying that if the points for decision in an 
application before the executing Court relate to the 
rival rights of the decree-holder and of the judgment- 
debtor and also relate to execution, discharge or satis- 
faction of the decree, it should be dealt with in execu- 
tion and not by separate suit. The right of appeal 


and second appeal will be governed by the same rules 
as affect applications under s. 47,” 


Notwithstanding the lack of precision in 
language used in the judgments it has been 
accepted by the parties concerned in the 
present reference that Veyindramuthu 
Pillai v. Maya Nadan (5) did put an end 
to the controversy whether a stranger auc- 
tion-purchaser at a sale held in execution of 
a money decree, is the representative of the 
judgment-debtor, and. I see no reason to take 
a different view. All the right, title and 
interest of the judgment-debtor passes to the 
stranger auction-purchaser and, therefore, he 
stands in the shoes of the judgment-debtor. 
Different considerations may arise when a 
. Sale-is held in pursuance of a mortgage 
decree as the mortgagee’s interest has there 
te be considered, but it is not necessary to 
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define the position: of an auction-purchaser 
in such a case, as here the Court is merely 
concerned with the position which arises 
when there has been a sale of the property 
attached under a decree for payment of 
money. ‘The contest in the suit out of whick 
this reference arises is,as has been shown, 
between a stranger auction-purchaser in exe- 
relating to a money 
decree and the purchasers in a private sale 
from the widow of the judgment-debtor. 
The judgment-debtor having died the pro- 
perty devolved on the widow. The conflict 
is merely one between persons claiming 
under the judgment-debtor and the decree- 
holder is in no way concerned with it. He 
has been paid his money and has disappear-/ 
ed from the proceedings. The contest not 
being a contest between the parties to the 
suit or their representatives, but a contest 
between persons claiming under one of the 
parties, the case does not fall within the deci- 
sion of the Judicial Committee in Prosanno 
Kumar Sanyal v. Kali Das Sanyal (18), and 
this being the position the dispute cannot be 
settled in an application under s. 47, Civil P. 
C. With this expression of opinion I will 
now proceed to answer the questions refer- 
red. 

The answer which I give to the first ques- 
tion is that a stranger who purchases proper- 
ty at a Court auction held in execution of a 
money decree is not entitied to apply -for 
possession as against the judgment-debtor or 
his representative-in-interest under s. 47. 
When the judgment-debtor or any one at his 
instigation resists or obstructs the auction- 
purchaser the latter must proceed in ac- 
cordance with the provisions of O. XXI, 
r. 97. The answer to the second question 
is directly in the negative. The aggrieved 
party’s remedy in such a case is by way of 
suit. These answers, in which my learned 
brothers concur, although my learned bro- 
ther Patanjali Sastri basis his answér to the 
first question on different grounds, involve 
the overruling of the decisions in Subbu 
Thayammal v. Chidambaram Asari (7), 
Sarimuthu Pillai v. Muthukrishna Pillai 
(25) and Narasimha Iyer v. Venkatachalaz 
pati Iyer (11). In Subbu Thayammal v. 
Chidambaram Asari (T), Davis and Moore, 
JJ. held that an order refusing to recog- 
nise the transferee of a decree may, contest. 
or no contest, for purposes of appeal, be re- 
garded as an order passed under s. 244 of 
the Code of 1872. This was an application 


(25) 56 M 808; 143 Ind. Cas. 854: A I R 1933 Mad 
598; 65 M L J 253; Ind. Rul. (1933) Mad. 339: 38 L W 
138; (1933) MeW N 1081. 
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for execution by an assignee. It was object- 
ed to by an attaching creditor on the ground 
that the assignment was fraudulent. This 
was Clearly not a contest between the parties 
to the suit or their representatives, but it 
was a contest between a stranger and a per- 
son who claimed to represent the decree- 
holder. 
In Sarimuthu Pillai v Muthukrishna 
Pillai (25), Madhavan Nair, J. held that a 
contest between the auction-purchaser and 
the jadgment-debtor fell within s. 47. The 
learned Judge refused to accept the decision 
of Abdur Rahim and Odgers, JJ. in Yegna- 
swami Iyer v. Chidambaranatha Mudaliar 
(6) and preferred to decide the case on the 
decision of Ayling and Krishnan, JJ., in 
Jainulabdin Sahib v. Krishna Chettiar (237 
in which it was held that aclaim for the 
recovery of properties alleged to have been 
delivered to an auction-purchaser in excess 
of what was actually sold under a mortgage 
decree when the claim was raised by a de- 
fendant in the mortgage suit came within 
s.47. The case before Madhavan Nair, J., 
was one relating to the execution of a money 
decree and Jainulabdin Sahib v. Krishna 
Chettiar (23), wasnot really in point. The 
case which was in point was Yegnaswami 
Tyer v. Chidambaranatha Mudaliar (6), 
which was rightly decided. Narasimha 
Iyer v. Venkatachalapati Iyer (11), is a de- 
cision of Beasley, C, J., and Bardswell, J. 
There the assignee of a decree applied for 
execution. This was opposed by his assig- 
nor. Therefore, the contest was one between 
the decree-holder and his own representa- 
tive. The learned Chief Justice considered 
that the case was governed by sub-s. 3 of 
s. 47. That sub section merely states that 
where a question arises as to whether any 
Person is or is not the representative of a 
party such question shall for the purposes of 
the section be determined by the Court. 
This sub-section cannot be held to affect the 
meaning of the words used in sub-s. (1). 
The contest was not between the parties to 
the suit or their representatives. The con- 
test was between one party and another 
person who claimed tostand in his shoes. 
In Subbu Thayammal v. Chidambaram 
Asari (T), Sarimuthu Pillai v. Muthu- 
krishna Pillai (25) and Narasimha Iyer vy, 
Venkatachalapati Tyer (11), the true effect 
ofs. 47 was not realized and these cases 
having been wrongly -decided they cannot 
be allowed tó stand. The costs of this refer- 
ence will be made the costs in the appeal. 
oe Row, J.—I agree with my 
ord. o 
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Abdur Rahman, J.—I agree. 

Krishnaswami Ayyangar, J.—I also 
agree. I may add that the answers given by 
my Lord the Chief Justice are substantially 


-the same as those which were indicated by 


we referring Bench of which I was a mem- 
er. 

Patanjali Sastri, J—lI ‘agree with my 
Lord the Chief Justice that both the ques- 
tions referred to the Full Bench should be 
answered in the negative, but as my answer 
to the first question rests upon different 
grounds, I am stating them ina judgment 
of my own. . As regards this question, it has 
to be observed that, though there has beer 
considerable divergence of opinion among 
the other High Courts in India [see Katlash 
Chandra v. Gopal Chandra (26), Bhagwati 
v. Banwari Lal (27), Hargovind Fulchand 
y. Bhuder Raoji (28), and Tirbeni Prasad 
v. Ramasray Prasad (29)], this Court 
has consistently adhered to the view, not- 
withstanding doubts expressed in some of. 
the cases, that where a decree-holder him- 
self is the auction-purchaser, questions as to 
delivery of possession to him relate to the 
execution, discharge and satisfaction of the 
decree within the meaning of s. 47, and 
there is a catena of cases to that effect from 
Muttiah vy. Appaswami (30), to the recent 
decision in Krishna Iyer v. Subramania Iyer 
(1). Though none of them can be said to be 
binding on this Bench as it has been consti- 
tuted, still as the question is merely one of 
procedure, it will not be desirable, as ob- 
served by my Lord, the Chief Justice, in 
the latest decision referred to above, to de- 
part from this long course of decisions 
and upset what has been regarded in this 
Presidency as a settled cursus curta for over 
50 years. 

This consideration, however, does not ap- 
ply toa stranger auction-purchaser seeking 
to obtain delivery of possession from a judg- 
ment-debtor or his representative, as there 
has been no such course of decisions ssttling 
the procedure in such a case. Indeed, I have 
not been able to find any decision of this 
Court holding that the question as to delivery 
of possession to a stranger auction-purchaser 
related to execution, discharge or satisfaction 
of the decree within the meaning of s. 47 
except Jainulabdin Sahib v. Krishna 


(26) 53 © 781; 95 Ind. Cas. 494; A IR 1926 Cal. 798; 
43G LJ 345: 30 0 W N 649 (F B). | 

(27) 31 A 82; 1 Ind. Cas, 416; 6 ALJ 71. 

(98) 48 B 550; 83 Ind. Cas. 932; A I R 1924 Bom. 429; 
26 Bom. L R 601 (F B). 

(29010 Pat. 670: 133 Ind. Cas. 337; A 1 R 1931 Pat. 
941. 12P L T 423; Ind. Rul. (1931) Pat. 337 (F B) 

(30) 13 M 504. 
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Chettiar (23), at p. 122*, which relied, for 
this point, on two cases which, however, 
related to decree-holder purchasers. The 
point was raised in Krishna Satapasti v. 
Saraswatula Sambasiva Rao (22), but it 
was left open as unnecessary to decide in 
that case, as the learned Judges based their 
conclusion on other grounds. And, though 
one of the appeals that came up before this 
Court in Veyindramuthu Pillai v. Maya 
Madan (5), related to a Stranger auction- 
purchaser seeking removal of obstruction 
by a person claiming under the judgment- 
debtor, it was there assumed by the refer- 
ring Judges, without any discussion or con- 
sideration of the point, that the question as 
to delivery to such a person related to exe- 
cution, discharge or satisfaction of the 
decree, and it was not among the questions 
referred to the Full Bench (see p. 113+); nor 
does it appear to have been considered by the 
Division Bench in their judgment finally 
disposing of the case after the Full Bench 
answered the reference: see V eyindra- 
muthu Pillai v. Maya Madan (5). 

It seems to me, therefore, necessary to 
examine whether the principle underlying 
the series of decisions applying s.47 to a 
decree-holder purchaser Seeking delivery of 
possession applies equally to a stranger 
auction-purchaser asking for similar relief. 
For, if it does, there will be no reason why 
the latter should also not be held bound to 
follow the same settled procedure by way 
of an application under that section. On a 
careful consideration of these cases, how- 
ever, I am clearly of opinion that the 
grounds on which they are based cannot 
reasonably be held to apply to the case of 
a stranger auction-purchaser whose position 
seems, for this purpose, to be essentially 
different from that of a decree-holder auction- 
purchaser. These decisions proceed on the 
ground that where a decree-holder himself 
purchases the property in Court auction, he 
cannot he regarded as having secured the full 
fruits of his decree until he obtains delivery 
of possession of the property purchased and 
the decree cannot be deemed to be complete- 
ly satisfied until such delivery is obtained, 
Any steps, therefore, that he might take for 
obtaining such delivery must be deemed to 
be steps in furtherance of the execution of 
his decree. In one of the earliest cases of 
this Court, Muttiah v, Appaswami (30) 
Muttuswami Ayyar, J. observes : 


“I am unable to uphold the contention that the 
Court Sale operated to- satisfy the decree in O. S, 

“Page of 41 M. L. J. (Ed) 

TPage of 43 M.—[Ed.] 
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No. 4 of 1882 and that a subsequent agreement regard- 
ing the purchase prior to the delivery of possession 
under s. 318 does not relate to the execution of the 
decree. The purchaser in this case was the decree- 
holder and the party obstructing the delivery of .posses- 
sion was a judgment-debtor, and the oral agreement set 
up in justification of the obstruction prevents in effect 
the completion of the purchase by transfer of posses- 
son.” 


(Italics mine.) At p. 508*, he observes : 

“The application for delivery under s. 318, is sub- 
stantially an applicatien for execution of the decree 
by ordering delivery of possession of the property pur- 
chased.” 


The Calcutta High Court which, after 
some conflict, has settled down to the same 
view on this point by a majority of four to 
one in the Full Bench case in Katlash 
Chandra v. Gopal Chandra (26), is equally 
elear as to the ratio decidendi. Chatterjea, 
A. C. J. observes at p. 794+ : 

“The property purchased represents the money for 
which he obtained his decree. It is to be observed 
that the decree-holder has to purchase with the per- 
mision of the Court, and under O. XXI, r. 72, the pur- 
chase money and the amount due on the decree may 
be set off against one another. But the decree-holder 
does not actually get the benefit of the money due under 
his decree until he gets poessession of the property of 
the judgment-debtor purchased by him.” 


In Bombay and Allahabad also, similar 
reasoning was employed in support of the 
same conclusion: see Sadashiv v. Narayan 
Vithal (81), at p. 459 and the dissenting 
judgment of Stanley, C. J.; in Bhagwati v. 
Banwari Lal (27), though it is no longer the 
prevailing view in those provinces : see Har- 
govind Fulchand v. Bhuder Raoji (28) and 
Bhagwati v. Banwari Lal (27). Such being 
the ratio decidendi of the cases holding that 
questions as to delivery of possession to. a 
decree-holder auction-purchaser relate to 
the execution, discharge or satisfaction of 
his decree, it cannot obviously apply to a 
case where a stranger purchases property in 
an execution sale. For, here, as soonas the 
sale is confirmed and the purchase money 
is paid to the decree-holder, the debt due 
under the decree is satisfied pro tanto or in 
full, as the case may be, and so far as the 
property sold is concerned, the execution is 
at an end. The fruits of his decree have been 
Secured whether or not the auction pur- 
chaser obtains delivery of possession of the 
property brought to sale. On the other hand 
the purchaser, provided he purchases bona 
fide, is not affected by “any. subsequent 
variation or even reversal of the decree: see 
Zainul Abdin Khan v. Mohamad Asghar 
Ali Khan (32). It seems to me, therefore, 


na 35 B 452 (459); 11 Ind. Cas, 987; 13 Bom, L R 


_(82)10 A 166: 15 IA 12; 5 Sar. 129 (P O). 
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to follow that questions as to delivery of 
possession to a stranger purchaser cannot be 
said to relate to execution, discharge or 
satisfaction of the decree. Though, as ob- 
served already, there appears to be no case 
in this Court in which the question can be 
said to have been considered in relation to 
a Stranger auction-purchaser, the Calcutta 
High Court, which takes the same view as 
this Court as regards a decree-holder pur- 
chaser, has recognised this well marked 
distinction. between a decree-holder pur- 
chasing property in execution of his own 
decree and a stranger auction-purchaser, 
and has consistently refused to apply s. 47 
to acase where the latter seeks delivery of 
possession of the property. It is enough jn 
this connection to refer to the observation of 
Chakravarthi, J., in Kailash Chandra v. 
Gopal Chandra (26) : 


“So far as this question is concerned, I think 
thereisalong series of decisions of this Court in 
which the distinction between the decree-holder 
auction-purchaser and a third party auction-purchaser 
has been well maintained.” 


Similarly, in Bombay, when the prevail- 
ing view as regards a decree-holder pur- 
chaser was the same asin Madras, the case 
of a stranger purchaser was held to be 
distinguishable: see Ramchandra Vithal 
y. Gajanan Narayan (33) at p. 364. For 
these reasons I hold that the question of 
delivery of possession to a stranger auction- 
purchaser doesnot relate to “the execution, 
discharge or satisfaction of the decree” 
within the meaning of s. 47, Civil P. C. 
Though this view renders unnecessary the 
consideration of the further point, also in- 
volved in the first question referred, as to 
whether a stranger auction-purchaser is a 
representative of the decree-holder or of the 
judgment-debtor within the meaning of 
s. 47, as I consider that in a case like this 
he istobe regarded as the representative 
of the decree-holder, I shall briefly indi- 
cate the grounds on which I base my opi- 
nion. The question is by no means free 
from difficulty, as can be seen from the 
numerous conflicting decisions “upon it, 
and it is not without regret that I differ 
from my Lord, the Chief Justice and my 
learned brothers whose opinion, I need 
hardly say, I have respectfully considered. 
The answer, which, in my opinion, is the 
right one, cannot be put more tersely than 
_in the words of the learned Judges in 
Krishnabhupathe Devu v. Vikrama Devu 
(34) at p. 18: 

“A purchaser in a Court sále represents the judg- 

(33) 44 B 352 (364); 56 Ind. Cas. 349; A I R 1920 Bom, 
90; 22 Bom. L R 296. 

(34) 18 M 13. ê 
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ment-debtor to the extent of such right, title and 
interest as he had inthe property purchased at the 
date of sale, and represents the execution ereditor, 
in so far ashe hada right to bring such right, title 
and interest to sale in satisfaction of his deeree,” 
whether in a particular case he represents 
the one or the other depending (as ob- 
served by Abdur Rahim, Offg. ©. J., in 
Veyindramuthu Pillai v. Maya Nadan 
(5) at p. 124*) upon the nature of the ques- 
tion raised and who the contesting party 
is. In the presentcase, having regard to 
the nature of the dispute which relates to 
the superior title claimed by the appellant 
under a Court sale as against respondents 
Nos. 1 to 3 who have purchased the property 
under a private sale from the judgment- 
debtor’s widow pending attachment, it seems 
tome that the appellant can and should 
be regarded as he representative of the 
decree-holder. The position is this: The 
judgment-debtor having already sold the 
property to respondents Nos. 1 to 3, the 
appellant who purchased only the right, 
title and interest of the judgment-debtor 
at the Court sale would get nothing under 
the sale but for the protection afforded by 
s. 64, Civil P. C., to adecree-holder exe- 
cuting his decree. That section, it will be 
observed, does not render an alienation 
pending attachment void against all persons 
and for all purposes, but only against a 
“claim enforceable under the attachment,” 
i. e., against the decree-holder’s right to 
bring the property to sale under his attach- 
ment unaffected by any alienation by the 
judgment-debtor subsequent to such attach- 
ment: see the observations of the Privy 
Council in Dinendronath Sanial v. Ram- 
coomer Ghosh (35) at p. 75 on s, 240, Civil 
P.C. of 1859 which was in even wider 
terms than s. 64. The appellant cannot 
therefore claim to treat the purchase of 
respondents Nos. 1 to 3 asa nullity except 
by invoking this rightof the decree-holder 
under s. 64, Civil P. C., and, to this extent 
and for this purpose, the appellant can and 
should, in my opinion, be treated as claim- 
ing under or representing the decree- 
holder. 

Now, the term “representative” is not 
defined in the Code. It has been held that 
itis aterm of wider import than “legal re- 
presentative”’ as defined bys. 2 (11) of the 
Code and means “a representative in inter- 
est” : see Ishan Chander v. Bent Madhub 
(36). Does it, however, necessarily import, 

(35) 8 I A 65 (75); 7 C 107; 10 C L R 281; 4 Sar. 213 


`. 
(36) 24 C 62;1C W N 36(F B). 
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as a condition of its application, a trans- 
mission of interest in property, or does 
it. merely connote standing in the place 
of another for the purpose of deriv- 
Ing some right or advantage from him. 
The latter is undoubtedly the ordinary 
meaning of the term and it is commonly 
used in a variety of contexts which do not 
involve the idea of any interest in property 
passing. In the absence of any indication in 
s. 47 that the term is used in a more res- 
tricted sense, there seems to my mind to be 
no reason why it should not be understood 
in its ordinary meaning referred to above. 
Indeed, there is authority for the view that 
even the expression “legal representative”, 
notwithstanding the terms of its definition 
referring to the devolution of an estate, can 
appropriately ‘be applied, to cases where 
there is and can be no transmission of 
interest in property. Dealing with the claim 
of a remoter reversioner to be substituted 
in the place of the deceased presumptive 
reversioner who had broughta suit for a 
declaration that an adoption made by a 
widow was invalid, their Lordships observed 
in Venkatanarayana Pillai v. Subbammal 
(37), at p. 413 : 

“The phraseology of sub-s. (11) in their Lordships’ 
opinion, is fairly open to the contention that the suit 
was brought by the deceased plaintiff as representing, 
in his reversionary right, the estateof the last male 


owner, and that on his deathsuch right devolved on 
the petitioner.’’ 


(Italics mine). It is, of course, plain that 
the right here referred to is not an interest 
in property as a reversioner, presumptive 
or remote, has only a spes successionis. I 
am therefore of opinion, that the term ‘re- 
presentative’ in s, 47, Civil P. C., should be 
understood as merely referring to one who 
stands in the shoes of another to use an ex- 
pression familiar in legal parlance and as 
meaning more or less the same thing as 
the expreesion ‘claiming under’ used in other 
sections of the Code, e. g., ss. 11 and 146. 
The conclusion that a stranger auction-pur- 
chaser should, in certain circumstances, be 
regarded as representing and claiming under 
the decree-holder who brought the property 
to sale derives support from decisions on 
closely analogous subjects, in the wider 
perspective of which the question now under 
consideration should, as it seems to me, be 
viewed. Inthe well known case in Sarat 
Chunder Dey v. Gopal Chunder (38), the 
question arose whether a purchaser in exe- 


(37) 38 M 406 (413); 29 Ind. Cas. 298; AIR 1915 P C 
124; 42 I A 125; 17 M LT 435; 28 M L J 535; 17 Bom. 
L R 468; 19 CW N 641;2 L W 596; (1915) M WN 
599; 21 C L J 515 (PO). 

(38) 19 I A 203; 20 C 296; 6 Sar. 224 (P ©). 
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cution of a mortgage decree obtained bya 
mortgagee from a person who had no title 
to the property but whose mortgage had to 
be upheld as valid by estoppel against the 
true owner, could avail himself of such es- 
toppel in a question with a private purcha- 
ser from the true owner even though the 
auction-purchaser was fully aware, at the 
time of his purchase, that the mortgagor had 
no title to the property. Their Lordships 
observed atp. 215* : 

“And their Lordships must further observe that, as 
the mortgage was effectual as a valid title to Kalimud- 
din, the lender, under which, in default of payment of 
the money lent, he was entitled to sell the property, 
it follows that any purchaser from him under 2 sale 
regularly carried out would acquire a valid title to 
the property, even though he were fully aware of all 
tlre circumstances which had attended the execution 
of the hiba and that it had been originally invalid.” 


It was, no doubt, a case of an auction- 
purchaser in execution of a mortgage decree 
and it has been suggested in some decisions 
that such a purchaser derives the rights of 
both the mortgagor and the mortgagee and 
can thus be regarded as the representative of 
the decree-holder also. Assuming, that such 
a distinction is valid (as to which, however, 
see the observations in Jainulabdin Sahib 
v. Krishna Chettiar (23), at p. 123+], I am 
unable to read the decision of their Lord- 
ships as proceeding upon any such narrow 
ground. Their reasoning, as is clear from 
the passage quoted above, was that the 
mortgagee decree-holder was entitled, by 
virtue of the estoppel, to sell the property 
validly as against the true owner and that, 
therefore, the purchaser at the sale in en- 
forcement of that right was really purchas- 
ing the property “from him”, and thus ac- 
quired a good title, by the same estoppel, 
against the true owner although he (the 
purchaser) was actually aware of the circum- 
stances, In other words, their Lordships 
regarded the execution purchaser as one 
claiming under or representing the decree- 
holder, in so far as the latter had the right 
to sell the property validly through Court 
against the true owner in satisfaction of 
his decree. That principle is, to my mind, 
equally applicable to an auction-purchaser 
in execution of a money decree who has also 
a right to bring the property tosale, by 
virtue of his attachment and the operation 
of s. 64, unaffected by the title having be- 
come vested in an alienee from the judg- 
ment-debtor before the execution sale. In ` 
this connection I may refer to the distinction 
pointed out by their Lordships of the Privy - 
" *Page of JOT. A. [Hd] o 
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Council between a private sale and an exe- 


cution sale. Their Lordships observed : 

“In the former the price is fixed by the vendor 
and purchaser alone; in the latter the sale must be 
made by public auction conducted by a public 
officer ; of which: notice must be given as directed 
by the Act, and at which the public are entitled to 
bid. Under the former the purchaser derives title 
through the vendor, and cannot acquire a better 
title than that of the vendor. Under the latter, the 
purchaser, notwithstanding he merely acquires the right 
title and interest of the judgment-debtor, acquires that 
title by operation of law adversely to the judgment- 
debtor, andfreed from all alienations cr incumbrances 
effected by him subsequently to the attachment of the 
property soldin execution. See Dinendronathu Sanial 
v. Ramccomar Ghosh (35) (at p. 75*). 

These observations and the remark in Sarat 
Chunder Day v. Gopal Chunder (38), that 


the auction-purchaser was purchasing the 


property from the mortgagee in so far as the? 


latter was seeking to enforce his right to 
sell through Court in the mortgage suit, 
show the existence of what has been called 
the “privity in law” between the decree- 
holder and the auction purchaser. The de- 
cision in Krishnabhupathi Devu v. Vikrama 
Devu (34) furnishes another illustration of 
circumstances where a stranger auction- 
purchaser in execution of a money decree 
can appropriately be held to be the re- 
presentative of the decree-holder. The de- 
fendant in that case had attached certain 
properties of his judgment-debtor in execu- 
tion of a money decree. The plaintiff in- 
tervened with a claim based upon a gift 
deed executed in his favour by the judg- 
ment-debtor but his claim was disallowed. 
He thereupon sued the decree-holder to 
have his title recognised and the property 
released from attachment and the suit was 
dismissed on the ground that the gift was 
inoperative. The property was subsequently 
brought to: sale on account of that decree 
as Well as three other decrees, held by the 
same decree-holder, and it was purchased by 
a third party. The plaintiff then brought 
the suit fout of which the case in Krishna- 
bhupatht Devu v. Vikrama Devu (34), arose] 
against this auction purchaser for a declar- 
ation of the validity ofthe same gift which 
he failed to obtain in this earlier suit against 
the decree-holder, and the question arose 
whether the finding in the previous suit was 
res judicata. The learned Judges, Muttu- 
swami Ayyar and Best, held thatit was and 
observed at p. 181: 

“It isa well-known principle that a purchaser at a 
Court sale represents the judgment-debtor to the extent 
of such right, title and interest as he had in the pro- 


perty purchased at the date of sale, and represents the 
execution creditor, in sofar as he had a right to bring 


“Page of 81. A.— [Ed] 
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such right, titleand interest to sale in satisfaction of 
his decree. Hence, it follows that the purchaser is a 

arty claiming in this case under the execution creditor,. 
Ska within the meaning of s. 13, and the Judge 
has apparently overlooked the privity in law which 
exists between the two. The decision in Sarat Chunder 
Day v. Gopal Chunder (83) is a clear authority for 
the proposition that when the plea of estoppel is avail- 
able te a decree-holder, it is likewise available to the 
purchaser at the execution sale as representative or as. 
one claiming under him.” 


The learned Judges no doubt proceeded 
to distinguish certain cases as decisions re- 
lating tos. 244, Civil P. C., (corresponding to 
s. 47), but, I respectfully share the inabi- 
lity of Abdur Rahim, Offg. C. J., in Veyin- 
dranuthu Pillai v. Maya Nadan (5), at 
p. 122* to see why the principle should not 
be applied to s. 47, of the Code as well. It 
is open to this Bench, of course, tosay that 
the decision in Krishnabhupatht Devu v. 
Vikrama Devu (34), is wrong, but it seems 
to me, if I may say so, to be unquestionably 
good sense and good law ; for, it would be 
an inconvenient state of the law, if it were 
found necessary, after a decree holder estab- 
lishes his right to sell certain properties as 
belonging tohis judgment-debtor and free 
of the claim put forward by a third party, 
in a litigation which may extend over years 
and pass through several Courts, that the 
execution purchaser has to go through the 
Same process all over again against the same 
party in respect of the same claim. 

Onthe other hand, the decision in Srini- 
vasa Iyengar v. Vellayyan Ambalam (39), 
shows that it might not be correct, in certain 
circumstances and for certain purposes, to 
hold that an execution purchaser is a 
representative of the judgment-debtor, 
though he gets the right, title and interest 
of the latter at the execution sale. A cer- 
tain property was purchaséd by the plaintiff 
in that case in execution of a money decree. 
It had been attached before the Court sale, 
and during the pendency of the attachment, 
there was a usufructuary mortgage by the 
judgment-debtor to the defendant. Nearly 
27 years after the purchase, the purchaser 
brought, the suit for redeeming the mort- 
gage onthe ground that the defendant was 
only a mortgagee and that he (the purchaser), 
being the owner of the equity of redemp- 
tion, was entitled to redeem the property. 
The purchaser, it will be noted, did not 
claim to treat the mortgage as void, though 
he was entitled to do so, as it was effected 
pending attachment. He was content, evi- 
dently in order to get over the bar of 


(39) 51 M L J 148; 97 Ind. Cas. 718; A IR 1926 Mad 
066; 24 L W 263. 
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dimitation, to take up the position that it 
was a valid mortgage and that he purchased 
only the equity of redemption. In other 
words, he asked to betreated as one stand- 
ing in the shoes of the judgment-debtor, i. 
€., as his representative, and to be allowed 
to redeem the property on that footing, even 
as the judgment-debtor would be entitled 
to do if he continued to be the owner. 
But the Court rejected his prayer and dis- 
missed the suit, holding, on the strength 
of the observation of the Privy Council in 
Dinendronath Sanial v. Ramcoomar Ghosh 
(35), that there was no privity between 
him as the executjon purchaser and the 
‘defendant as the mortgagee from the judg- 
ment-debtor. For these reasons, I am in- 
‘clined to hold that the appellant in this 
‘case is to be regardedgs the representa- 
itive of the decree-holder within the meaning 
‘of s. 47, Civil P. C. On the second question 
referred, I agree with the judgment of my 
Lord, the Chief Justice, which I have had 
the advantage of reading and have nothing 
material to add. 


Nb Answered in the negative. 


PATNA HIGH COURT 
Appeal No. 78 of 1937 
September 2, 1940 
. MANOHAR LALL AND CHATTERJI, JJ. 
3 AIGOBIND PRASAD SAHU—APPELLANT 
VETSUS 


Mst. HIRIA— RESPONDENT 

Evidence Act (I of 1872), s. 114—Account books— 
Non-production—Adverse inference —Civil Procedure 
‘Code (Act V of 1908), O. XLI,r. 27—Plaintiff’s 
failure to produce account books — Suit dismissed 
Whether can be allowed to produce them after conclu- 
ston of arguments in appeal against dismissal of 
suit—Accounts—Accounts stated— Parties when en- 
titled to have accounts re-opened—Onus to prove fraud 
depends on relationship of parties and circumstances 
of ‘case—Onus to prove consideration held was on 
plaintiff— Minor — Execution of handnote by, on 
attaining majority—Part of consideration consisting 
-of his promise to pay amount spent for him during 
minority—Whether minor is debarred from chal- 
lenging validity of handnote. 

Inasuit on a handnote the plaintiff stated that the 
‘details of the claim willbe apparent from his account 
books but failed to produce the same on the allegation 
‘that they were missing. The trial Court did not accept 
the plea and drew an adverse inference against the 

laintiff from the non-production of the account books. 

nan appeal against the dismissal of the suit the plain- 
tiff did not ask for additional evidence to be taken 
before hearing. When the arguments in appeal were 
-concluded he wanted to produce the account books: 

Held that thetrial Court was justified in drawing 
‘the inference it did against the plaintiff : 

Held, also that the plaintiff could not be allowed to 
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produce the account books after the conclusion of the 
arguments in the appeal. 

In the particular circumstances of each case the 
parties are entitled to show that ths account stated 
should be re-opened on the ground of fraud or mistake— 
the question of onus depending upon the nature of the 
relationship that subsists between the parties and the 
surrounding circumstances which are established in 
case. 150 Ind. Cas. 6 (3), and 82 Ind. Cas. 817 (4), relied 
on. 151 Ind. Cas. 90 (1), explained. 

Held, on facts that in view of the relationship of the 
parties and the circumstances of the case, the onus to 
prove consideration was on the plaintiff. 

Quere—Whether a minor is debarred from chal- 
lenging the validity of a handnote executed by him 
after he comes of age, for a consideration, part of which 
consists of his promise to pay for the amount advanced 
to him or for him during the period of his minority. [p. 
224, col. 2.) 


A. from the original decree of the Sub- 


Judge, Arrah, dated April 28, 1937. 


Messrs. Mahabir Prasad, Tarkeshwar 
Nath, J. N. Sahay and K. N. Lall, for the 
Appellant. 


Messrs. B. P. Sinha, Hartans Kumar and 
Akhaurt Badrinath Sinha, for the Respon- 
dent. - 


Manohar Lall, J—This is an appeal by 
the plaintiff against the decision of the 
learned Subordinate Judge of Shahabad 
dated April 28, 1937, by which his suit has 
been dismissed which was instituted on 
September 29, 1934, to claim the money due 
on ahandnote dated October 2, 1931, now 
found to be executed by one Jagdish Prasad, 
the deceased husband of the respondent Mst. 
Hiria, a minor, who has been sued through 
and under the guardianship of Shyamlal 
Bhagat. The.sole question for determination 
in this appeal is whether this handnote was 
for consideration. The circumstances which 
led -up to the execution of the handnote in 
suit and the institution of the ‘suit giving 
rise to the present appeal have been well 
ascertained and are simple. It appears that 
the plaintiff who is the maternal uncle of 
the deceased Jagdish Prasad used to look 
alter and manage the affairs and properties 
of Jagdish Prasad from the time of his 
minority. Jagdish Prasad died in June 1933, 
at the age of about 21 or 22. The plaintiff’s 
case is that during the minority of Jagdish 
Prasad the plaintiff had to advance large 
sums of money from his own pocket in 
order to meet the litigation expenses and 
other necessary charges of the minor’s estate 
chiefly because the income received from 
the estate of the minor was not sufficient to 
meet the necessary expenses owing to the 
litigation in which the estate was involved 
and for various other causes which it is not 


necessaryeo relate here, It was in this state 
6 
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of affairs that the plaintiff began to advance 
money from his pocket from the year 1924: 
onwards, and his case further is that when 
Jagdish Prasad attained majority on March 
20, 1931, he explained the accounts to his 
ward who after going through all the account 
books with the help of his munibs and 
gomasthas accepted his liability to the extent 
of Rs. 8,216-6-0 together with interest 
amounting to Rs. 921-4-3 which was due for 
and up to 1987 Sambat. 

The plaintiff's case then is that in the 
year 1988 Sambat on October 2, 1931 after 
giving credit to Jagdish Prasad for the 
amounts which were received from his estate 
in that year, and after deducting other items 
which were spent for Jagdish Prasad by the 
plaintiff, the balance of Rs. 8,856-9-0 was 
struck. This balance was the result of the 
adjustment of accounts and was acknow- 
ledged by Jagdish across a one anna stamp 
in these words: “Made adjustment of 
accounts; Rs. 8,856-9-0 was found due by me 
upto October 2, 1931. (Sd.) Jagdish Prasad” 
(Ex. 7 in the case). On the same date Jagdish 
Prasad executed a handnote across four 
one-anna stamps (Ex. 8 in the case) which 
recites that he “took a loan of Rs. 8,856-9-0 
from Jaigobind Prasad Sahu for expenses of 
suit” and promised to pay on demand the 
entire amount together with interest at the 
rate of 10 annas per cent. per mensem. The 
handnote bears the signature of Jagdish 
Prasad as well as his thumb impression. On 
the same date the plaintiff took a receipt 
from Jagdish Prasad (Ex. 9) by which 
Jagdish Prasad acknowledged the receipt of 
Rs. 8,856-9-0 covered by the handnote dated 
October 2, 1931. Although in the Court 
below on behalf of the defendants it was 
asserted that Jagdish Prasad was a minor 
on the date of these transactions of October 
2, 1931, and also that the handnote and 
receipt and acknowledgment were all for- 
geries but in view of the clear finding of the 
learned Subordinate Judge which has not 
been assailed before us on behalf of the 
respondents it must be assumed for the pur- 
pose of this appeal that the hadnote in suit 
was duly executed by Jagdish Prasad who 
also signed the acknowledgment and the 
receipt already referred to, The learned 
Subordinate Judge has come to the conclu- 
sion that the handnote in question as well as 
the acknowledgment and receipt although 
really executed by the deceased Jagdish 
Prasad were executed under undue influence 
which was exercised upon Jagdish who had 
just come of age by his guardian and agent, 
who was ina position of active confidence 
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“I have not the least hesitation in holding that the 
account stated is an unconscionable bargain inasmuch 
as the major part of the account stated on which the 
consideration money of the handnote was founded was 
not recoverable from Jagdish Prasad who had never 
acted asa free agent in the transaction...... It is clear: 
that there was none at the time of the so-called hzsab- 
baki aswell as of the execution of the handnote in 
suit except Jagdish Prasad who just emerged from his 
minority and who thus had no fulland free oppor- 
tunity of judging for himself. Under these circum- 
stances and in view of the. unconscionable nature of 
the transaction I think that the present case is brought 
within the four corners of s. 19 A, Contract Act, and 
asthe burden of proving good faith of the transaction 
which lies on the plaintiff who was in a position of 
active confidence has not been discharged the claim 
on the handnote‘in suit is bound to fail.” 


Although the learned Subordinate Judge 
found that on a calculation of the advances 
made by the plaintiff in 1988 Sambat they 
amounted to about “Rs. 1,140 he refused to: 
pass a decree even for this amount on the 
ground among others that the plaintiff did 
not render any account to Jagdish Prasad 
of the management of the estate during his. 
minority. He observes that 
‘it would be inequitable to give the plaintiff a part 
decree in respect of the advances made to Jagdish 
Prasadin the year 1988 Sambat as disclosed in his 
account book.” 

Finally the learned Subordinate Judge 
did not accede to the prayer made on behalf 
of the plaintiff that the plaintiff was at 
least entitled to the amount which he paid 
in order to meet the necessary debts andi 
other necessities of Jagdish Prasad for which 
his estate was relieved by the payments 
made by the plaintiff. The reason why this 
prayer of the plaintiff was rejected is thus. 
stated by the learned Subordinate Judge: 

“Tt is clear that except a vague evidence that some 
part of the advances must have been employed for 
payment of rents or revenue, there is no satisfactory 
evidence that the advances made by the plaintiff in 
the period of minority of Jagdish Prasad was so 
employed and that there was an imminent danger cf 
minor’s property being sold up.” 

Mr. Mahabir Prasad who presented the- 
case on behalf of the appellant with his 
usual ability and subtlety argued that the 
decision of the learned Subordinate Judge- 
ought not to be upheld because (1) when 
the case set up by the defence, that the 
handnote in suit was forged, has been dis- 
believed the plaintiff; is entitled in law upon 
proof of its execution by Jagdish Prasad to. 
a decree against his estate in the hands of 
his widow and (2) that it was not open to. 
the learned Subordinate Judge to frame an: 
issue as to undue influence at the time of 
the argument when no such issue could pro- 
perly arise upon the pleadings and the issue 
which did arise upon the pleadings was. 
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-whether the handnote in suit was obtained 
‘without consideration while fiduciary rela- 
tionship subsisted between the plaintiff and 
-Jagdish Prasad (see Issue No. 2). 

I propose to consider the former conten- 
‘tion first. ‘The case set out by the plaintiff 
in the plaint is very simple and is contained 
‘In para. 1 tothe effect that Jagdish Prasad, 
‘the husband of the defendant, executed a 
handnote on October 10, 1931 for Rs. 8,856-9-0 
in lieu of debt in favour of the plaintiff and 
having fixed his thumb impression thereon 
made it over to the plaintiff and also exe- 
‘cuted a receipt on the same date for his 
satisfaction. In the deposition,of the plain- 
tiff which is at p. 7 he amplified the case by 
-stating that Jagdish Prasad had transactions 
with the plaintiff on account of books, hisab 
kitab was made, Jagdish Prasad accepted 
his accounts and Rs. 8,856-9-0 was found due 
‘for which the acknowledgment and the 
handnote were written. A little later in the 
-evidence he stated that Jagdish was aged 19 
when he executed the handnote and that 
‘the accounts in the bahi khatas commenced 
from 1924-25 and the money was spent in 
litigation, in the marriage of his sister and 
of his own marriage and his household 
-expenses and added: “These details will be 
-apparent from my account books.” It should 
be stated here that the plaintiff did not pro- 
duce any account books for the period other 
‘than the period beginning from April 3, 
1931 to October 2, 1931, when the adjustment 
was said to have been made and for a few 
months later. At one stage of the argument 
Mr. Mahabir Prasad suggested that as the 
account books for the period other than the 
period for which they were produced were 
not relevant to the case of the plaintiff no 
inference should be drawn against him for the 
non-production of the earlier account books 
-and that it was the duty of the defendant 
‘to have called for those account books. But 
‘this argument is not available to the learned 
` -Counsel for the appellant because I find that 
-at p. 10 the witness stated definitely that 
the previous account books were missing 
-and although he searched for them he could 
not find the same. The learned Subordinate 
-Judge did not believe this statement of the 
plaintiff and in my view was perfectly 
justified in drawing an inference against 
him from the non-production of the account 
books. After the arguments were concluded 


. before us on August 14, 1940, Mr. Mahabir 


Prasad filed an application on August 15, 
1940, asking for permission to produce the 


` “books of account for the period prior to 1988 


“an order to prevent any adverse inference 
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being made against the appellant for their 
non-production.” The petition states in 
para. 3 that the appellant made a diligent 
search and found the missing account books 
after he was directed to look after them by 
Mr. Mahabir Prasad. This -statement is in 
direct contradiction to the statement made 
by the plaintiff at p. 10. Apart from this it 
is not understood why the plaintiff slept 
over the matter from April 28, 1937, when 
the judgment delivered by the learned Sub- 
ordinate Judge had apprised him of the 
view taken by that Court. If the plaintiff 
was diligent he could have easily moved 
this Court before the hearing began asking 
for additiona levidence to be taken; but ‘he 
edid nothing of the kind and the arguments 
were concluded without the account books 
being produced. It is impossible for this 
Court at this stage to entertain this appli- 
cation which in the circumstances must be 
rejected. | 

The onus ordinarily is upon the plaintiff 
to prove his case when the defendant does 
not accept the case sought to be made out 
by the plaintiff. But Mr. Mahabir Prasad 
suggests that in this case the accounts stated 
are of the second type referred to by Lord 
Atkin in Siquiera v. Noronha (1), and as 
the signature on that account has been 
proved to have been made by the deceased 
husband of the defendant, the onus shifts 
upon the respondent to prove that there was 
no consideration valid inlaw for the debts 
for which the acknowledgment was made. He 
also argues that in view of s. 118, Negoti- 
able Instruments Act (XXVI of 1881)—the 
present suit being a suit on a handnote—the 
Court is bound to presume that the handnote 
in suit was drawn for consideration until the 
contrary is proved by the defendant. I do 
not think the case relied upon by the learned 
Counsel for the appellant helps him to the 
extent to which he desired. In Stquiera v, 
Noronha (1), Lord Atkin, who delivered the 
judgment of the Board came to the conclu- 
sion that 
“in this particular case, the account stated is in fact 
an account form which there arises a promise made for 


good consideration to pay the balance shown in the 
account,’’ 


and then proceeded to point out that there 


are two forms of accounts stated, namely : 
“An account stated may only take the form of a 
mere acknowledgment of adebt, and in those cir- 
cumstances, though it is quite true it amountsto a 
promise and the existence of a debt may be inferred, 
that can be rebutted, and it may very well turn ont’ 


(1) 38C W N 813; 151 Ind. Cas. 90; AI R 1934P C 
144;36 PLR 57; 40 LL W12;110 WN 997; 7 R 
PC 30;67 ML J 103; 59 CLJ 494; (1934) MW N 
702 (P O). © 
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that there is noreal debt at all, and in those circum-- 


stances there would be no consideration and no binding 
promise. But, on the other hand, there is another form 
of account stated which is a very usual form as between 
merchants in business in which the account stated is 
an account which contains entries on both sides, and 
in which the parties who have-stated the account 
between them have agreed that the items on one side 
should be set against the items upon the other side and 
the balance only should be paid; the items on the 
smaller side are set off and deemed to be paid by the 
items on the larger side, and‘there is a promise for 
good consideration to pay the balance, arising from the 
fact that the items have been set off and paid inthe 
way described.” 

Lord Atkin then drew attention to the 
definition of accounts stated which was 
indicated by Viscount Cave in Camillo Tank 
Steamship Co. Ltd. v. Alexandria Engi- 
neering Works (2), but in that quotatiqn 
occurs the following important condition : 
“subject to this, that where some of theitems are such 
that, if they had been actually paid, the party paying 
them would have been able to recover them back as on 
a failure of consideration, the account stated would be 
invalidated.” 


That has been explained by Lord Atkin to 
mean : 

“By that must be meant, in view of many subsequent 
authorities, would be invalidated to the extent of those 
items which are objected to on that footing.” 

This-is exactly the case of the defendant 
here. It may be noticed also that the case 
in Siquiera v. Noronha (1), was not a case 
which dealt with a transaction like the pre- 
sent between a guardian and a ward who 
had just emerged out of minority. Their 
Lordships of the Judicial Committee had 
again to consider the question of accounts 
stated ina later case reported in Bishun 
Chand v. Gridhari Lall (8), where Lord 
Wright who delivered the judgment of the 
Board considered this question as a matter 
of principle and made this observation 
regarding the casein Siquiera v. Noronha 
l): 
: A does not appear from Lord Atkin’s opinion that 
the authorities in the Indian Courts were cited in that 
case, and some distinction may be drawn between the 
relatiouship of the parties in that case as contrasted 
with the relationship of the appellants and respondents 
in the present case. Hencetheir Lordships do not feel 
able to treat that decision as conclusive of the present 
appeal.” 

As I have already pointed out, the rela- 
tionship between the parties in the present 
case are entirely different from the relation- 
ship of the parties which were being con- 
sidered in the South African case (1). It is 
important to bear in mind these observations 
of Lord Wright which are found at p. 380% : 
” (2)(1921) 38 TL R 134. 

(3) 56 A 376; 150 Ind. Cas. 6; A IR 19384 P C 147; 
611 A273;6RP C166; 40L W 71; 11 OW N 1003; 
33 Bom L R 723; 67 ML J 110; 388 CW N 961; 59 
CL J 585; (1934) M W N 786, (1934) A L J 623 (P O). 
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“Indeed, the essence of an account stated is not the 
character uf the items on one side or the other, but the 
fact that there are cross items ofaccount and that the 
parties mutually agree the several amounts of each and, 
by treating the items so agreed on the one side as 
discharging the items on the other side pro tanto, go on 
to agree that the balance only is payable. Sucha 
transaction isin truth bilateral, and creates a new debt 
and a new causeof action. There are mutual promises, 
the one side agreeing to accept the amount of the 
balance of the debt as true (because there must in 
such cases be, at least in the end, a creditor to whom 
the balance is due’ and to pay it, the other side 
agreeing the entire debt as at a certain figure and then 
agreeing that it has been discharged to such and such 
an extent, so that there will be complete satisfaction on 
payment of the agreed balance. Hence, there is mutual 
consideration to support the promises on either side and 
to constitute the new cause of action,” 


Then follows this important statement : 

“The account stated isaccordingly binding, save that 
it may be re-opened on any ground—for instance, fraud 
or mistake—which would justify setting aside any other 
agreement.” : 

In my opinion the passage last quoted is 
ample authority for the view that in the 
particular circumstances of each case the 
parties are entitled to show that the account 
stated should be re-opened on the ground 
of fraud or mistake—the question of onus 
depending upon the nature of the relation- 
ship that subsists between the parties and the 
surrounding circumstances which are estab- 
lished in case. Attention may also be drawn 
to the relevant observation of Lord Shaw 
when delivering the judgment of the Board 
in Raghunath Prasad v. Sarju Prasad (4), a 
case from Shahabad. At p. 105*, His Lord- 
ship examined the scheme of s. 16, sub-cl. 3, 


Contract Act, as amended and observed : 

“By that section three matters are dealt with. In 
the first place the relations between the parties to each 
other must be such that one is in a position to dominate 
the will of the other. Once that position is sub- 
stantiated the second stage has been reached, 
namely the issue whether the contract has been 
induced by undue influence Upon the determination 
of this issue a third point emerges, whichis that of the 
onus probandi. If the transaction appears to be un- 
conscionable, then the burden of proving that the 
contract was not induced by undue influenceis to lie 
upon the person who was in a position to dominate the 
will of the other. Error is almost sure to arise if the 
order of these propositions be changed. The unconscion- 
ableness of the bargain is not the first thing to be con- 
sidered. The first thing to be considered is the 
relations of these parties. Were they such as to put 
one in a position to dominate the will of the other ? 
Having this distinction and order in view the authorities 
appear totheir Lordships to be easily properly inter- 
preted.” f 

Keeping in view the above principles of 
law it is now necessary to find the facts 


(+) 51 I A101; 82 Ind. Cas. 817; A I R1924 PO 60; 
3 Pat279;5 P L T 72; 22 AL J 105;2 Pat LR 87; 19 
L W 470;34 M LT 57;46 MLJ 610; 26 Bom L R 
595; 280 W N 834;.110 LJ 122; (1924) MWN 
638; L R 5A (P 0)206; 10O0& AL R1395;10 WN 
210(PO), st 
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which are satisfactorily established in this 
case. [His Lordship then discussed evidence 
and concluded that the sum of Rs. 8,216 plus 
the interest thereon namely Rs. 921-4-3 must 
be deleted from the amount acknowledged.] 
‘The next question which arises is whether 
-the plaintiff is entitled to any decree on the 
other items which have not been challenged 
‘before us. The accounts are printed at pages 
110 to 115. But here again the plaintiff is 
in a difficulty. The credit side of the entry 
shows that the plaintiff received a sum of 
Rs, 2,449-3.3 from the defendant in the year 
1988 Sambat beginning from April 8, 1931. 
The debit side of the entry (after deducting 
Rs. 8,216 and the interest thereon) shows a 
sum of only Rs. 2,168-12-3 due from the de- 
fendant up to October 2, 1931. This leaves 
a credit in favour of the defendant. But Mr. 
Mahabir Prasad argued fhat the sum re- 
ceived, namely Rs. 2,449-3-3, should be cere- 
dited either towards the sum of Rs. 8,216 or 
to a portion thereof, because, he argued, 
the circumstances are that some money was 
due to the plaintiff for the advances which 
he had made. 

But after I have found that the plaintiff has 
been unableto establish that Rs. 8,216 was 
- due from the-defendant’s husband it is im- 
possible to assume that the amount due was 
Rs. 2,449-3-3. It was then argued, as it was 
argued before the learned Subordinate 
Judge, that as the plaintiff has admittedly 
spent some money for the marriage expen- 
ses of Jagdish and his sister and also for 
other necessities of the estate he should be 
reimbursed to that extent. But here again 
the diffictlty is, as has been referred to 
already when dealing with the evidence of 
the plaintiff, that he has no material from 
which a satisfactory conclusion can be 
drawn. All that he saysis that by mere 
guess he can say that Rs. 2,500 or Rs. 3,000 
Was spent in the marriage of his sister 
and a similar amount was spent on the 
marriage of Jagdish himself. The state- 
ments may be referred toat p. 17 of the 
paper book and it may be noticed that to- 
wards the end of the first paragraph he says 
that the income which he subsequently re- 
ceived fromthe property of Jagdish was 
credited in the account books of the plain- 
tiff but still the witness could not say if the 
amount which he alleged to have spent’ out 
of his own pocket was deducted from the 
payments received or not. The other oral 
evidence consists of the staterhent of the 
same witnesses whom I have disbelieved 
above. For instance, Ram Kailash Rai, P. 
W. No. 4, although he came to prove about 
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the marriage expenses of Jagdish and his 
sister but in the last line of his examination- 
in-chief he was unable tosay who met the 
expenses of these marriages. All that 
Dhanpat Rai, P. W. No. 7, says is that the 
marriage expenses used to be given 
by Joy Gobind Sahu. This does not help 
the plaintiff but it isan admitted case that. 
the money received from the estate of the 
defendant passed through the hands of the 
plaintiff. Theonly witness on the point is 
P. W. No. 8 Kanhaiya Rai, who stated that 
Jagdish himself used to tell the witness that 
in the marriage of his sister Rs. 2,500 or 
3,000 was spent and “he said that his mamais 
money was being spent.” The witness 
makes a similar statement about the mar- 
rfage expenses of Jagdish himself. Having 
reviewed the evidence as a whole I am not 
surprised that the learned - Subordinate 
Judge came to the conclusion in these words: 

‘Tt is clear that except a vague evidence that some 
part of the advances must have been employed for 
payment of rents or revenue, there is no satisfactory 
evidence that the advances made by the plaintiff in the 
period of minority of Jagdish Prasad was so employed 
and that there wasan imminent danger of minor’s pro- 
perty being sold up.” 

I, therefore, -reach the same conclusion as 
that arrived at by the learned Subordinate 
Judge whose appreciation of evidence in this 
simple case cannot and ought not to be 
lightly interfered with by the Appellate 
Court. The circumstances under which the 
acknowledgment was said to have been 
made are so suspicious that it must be held 
that the plaintiff has been unable to prove 
the correctness of the amount said to have 
been acknowledged by Jagdish Prasad. In 
this view it is unnecessary to consider’ the 
question whether Jagdish Prasad was un- 


duly influenced by the plaintiff to execute. 


the handnote, the acknowledgment and ‘the 
receipt referred to so many times above. 

Mr. Mahabir Prasad referred to a number 
of authorities which deal with the question 
aS to whether a minor is debarred from 


challenging the validity of a handnote exe- +- 


cuted by him after he comes of age for a 
consideration, part of which consists of his 
promise to pay for the amount advanéed to 
him or for him during the period of his 
minority. Owing tosome apparent contra- 
diction between the decisions of the Allah- 
abad High Court in Narain Singh v. Chiran- 
jv Lal. (9) and Bindeshri Bakhsh Singh v. 
Chandrika Prasad (6), the matter was re. 


(9) 46 A 568; 79 Ind. Cas. 945; AI R 1924 All 730; 
22 A L J 461, 

(6) 49 A 137; 100 Ind. Cas. 748; A I R 1927 All 
242; 25 AL J 132, 
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ferred to a Full Bench which was decided 
by a-majority judgment reported in Suraj 
Narain v. Sukhu Ahir (7). Attention was 
also drawn to the Calcutta case of a Single 
Judge reported in Kundan Bibi v. Sree 
Narayun (8), and some assistance ° was 
sought to be drawn from the case reported 
in Gregson v. Aditya Deb (9), while atten- 
tion was drawn by the respondent to the 


case in Gobind Ram v Pirandttta (10). But 


if is unnecessary to consider this aspect of 
‘the question because I have arrived at the 
‘conclusion that there was no consideration 


-in fact for the advance said to have been 


made during the minority of Jagdish and 
the advances admittedly made after 
Jagdish become major have been held by, 


“me to beavipedoff by the payments made 


e 


by him to the plaintiff as evidenced by his 
own account books. For these reasons the 
appeal fails and must. be dismissed with 
costs. 


Chatterji, J—I agree. 
D. Appeal dismissed. 


(7) 51 A 164; 112 Ind. Cas. 159; A I R 1928 All 440; 
26 A LJ 1024 (F B). 

(8)11 0.W N 135, Ta 

(9) 16 LA 221;°17 C 223; 5 Sar 416 (PO), 

(10) 16 L 546; 158 Ind. Cas. 243; AI R 1935 Lah 
961; 37 P L R 690; 8 R L 207 (P O). 
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LAHORE HIGH COURT 
Criminal Revision Case No. 34 of 1941 
` March 10, 1941 
SALE, J. 
RAM LAL AND ANOTHER—CONVICTS 
— PETITIONERS 


a. VETSUS 
a EMPEROR—Opposire PARTY 
Criminal Procedure Code (Act V of 1898), s. 439— 

Furst revisional Court holding alleged nuisance proved 

—Case held could not be re-opened on merits in second 

reviston—Punjab Municipal Act (III of 1911), ss. 121, 

188—S. 121, whether per se contemplates bye-laws— 

Municipality, whether under obligation to frame bye- 

lawsunder s. 121 — No requisition by Local Govern- 

ment under s. 188 to frame bye-laws under s. 121— 

Failure to frame bye-laws, if debars Municipality 


| from imposing penalty provided by s. 121 (5). 


In its order on revision the first revisional Court 
stated that the finding of the lower Court that the 
alleged nuisance was proved was correct. In the 
second revision the party attempted to re-open the case 
on merits: 

Held, that in the circumstances it was too late to re- 
open the case on the merits. 

Section 121 of the Punjab Municipal Act does not per 
se contemplate any bye-laws. Section 121 is a self-con- 
tained section, workable so far as the grant or with- 
holding of a license is concerned without bye-laws. The 
Municipal Committee are not under statutory obligation 
to frame bye-laws under s. 121. They have a discre- 
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tion in the matter. Hence in the absence of requisition 
by the Local Govt. under s, 188 to frame bye-laws 
under s. 121, the failure of the Municipality ta frame 


` bye-laws under that section cannot bebar the Munici- 


pality from imposing the penalty provided for by s. 121 
152 Ind. Cas. 850 (1), distinguished. 


Cr. R. Case for revision of the order of the 
Sessions Judge, Hoshiarpur, dated Novem- 
ber 30, 1940. 

Mr. Amolak Ram Kapur, for the Peti- 
tioners. 

Mr. Shambu Lal Puri, for the Respondent, 
(Municipal Committee). 


Order. — Two brothers. Ram Lal and 
Bhagat Ram, were, on a complaint filed by 
the Municipal Committee, Hoshiarpur, con- 
victed by the Second Class Magistrate at 
Hoshiarpur, under sub-s. (5) of s. 121, Muni- 
cipal Act, and sentenced each to pay a fine 
of Re. 1 together wfth a further fineof Re. | 
for every day during which the offence is 
continued. On appeal the learned District 
Magistrate of Hoshiarpur held that there 
had been a technical breach of sub-s. (5) of 
s. 12l and after criticising the Municipal 
Committee for acting “very unfairly” for 
failing to frame any bye-laws to control 
the trade in question, maintained the con- 
viction, but reduced the fine to one of annas 
4 and set aside the order of the Magistrate 
as regards the continuing fine. The accused 
preferred a revision petition to the learned 
Sessions Judge of Hoshiarpur which was 
dismissed. A second petition for revision of 
the learned District Magistrate’s order has 
now been preferred to this Court. In argu- 
ing this petition, Mr. Amolak Ram Kapur 
attempted to re-open the whole case so far 
as the finding of fact are concerned. Had 
there been any doubt as to the facts, I would 
have heard Mr. Kapur on this point. But 
the learned District Magistrate in his appel- 
late order states that it is admitted that 
the petitioners have a factory “containing 
furnaces and a rolling machine for flattening 
metal balls and for melting metal” and it is 
further admitted that ‘‘unwholesome noises 
and offensive gases result from this busi- 
ness.” In his order on revision the learn- 
ed Sessions Judge has stated : 

“The order sought to be revised shows that the 


alleged nuisance is proved, and I see no reason to 
differ from this finding of the District Magistrate,” 


In these circumstances it is too late now 
to re-open the case on the merits. Mr. Kapur 
has not before me formally denied that the 
admissions alleged to have been made to the 
District Magistrate werein fact made; nor 
has any affidavit been filed to show that the 
learned District Magistrate misapprehended 
the nature of the admissions so made. Under 
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these circumstances, I takeit as a fact that 
the petitioners have been working within 
the municipal area of Hoshiarpur, a factory 
from which offensive or unwholesome smells, 
gases or noises arise. l 
The sole question therefore for considera- 
tion is whether in the admitted absence of 
any bye-laws for regulating the such 
“dangerous or offensive trades” as are refer- 
red to in s. 121, Municipal Act, a conviction 
for using without a license a factory in 
which such a trade is carried on is maintain- 
able under sub-s. (5) of that section. It is 
admitted that the petitioners had never prior 
to this prosecution applied to the Munici- 
pality for a license for this factory. The 
contention, however, is that in the absence 
of any bye-laws, the Committee are, power- 
less to grant a license and that, therefore, the 
petitioners are absolved from applying for a 
license, unless and until suitable bye-laws 
have been framed. The material portions of 


s. 121, Municipal Act, read as follows : 
“121 (1). No place within a municipality shall be 


used for any of the following purposes : i 


as any other manufactory, engine-house, store house or 
place of business from which offensive or unwholesome 
smells, gases, noises, or smoke arise ; ...... except under 
a license from the Committee which shail þe renew- 


* * * 


(5) Whoever...without a license, uses any place for 
any such purpose...... shall be punishable with fine...... = 


It will be observed that the section says 
nothing about “any nuisance” public or 
otherwise, nor does it require the Committee 
to pass any bye-laws for the purpose of 
regulating the trades in question. All that it 
says is that no place shall be used for such 
a trade, except under a license, and thai any 
person who uses the place for sucha pur- 
pose without a license is guilty of the 
offence. Mr. Kapur, however, reiies ons. 188, 
Municipal Act, with special reference to 
cl. (e, (4) and cl. (1). He argues that be- 
cause the Committee “may” by  bye-laws 
provide for the inspection and proper regu- 
lation of “places licensed under s. 121,” and 
“may by bye-laws generally provide for 
carrying out the purposes of the Act,” it is 
the duty of the Committee to frame bve- 
laws regulating theconditions under which 
a license may be granted under s. 121 and 
that because the Committee have framed no 
such bye-laws, they are not entitled to 
maintain a prosecution of any person under 
sub-s. (5) of s. 121 for using a factory with- 
outa license. The learned District Magis- 
trate in his order has expressed the view 
that’ the Committee have defaulted in fail- 
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ing to frame suitable bye-laws. I am not, 
however, concerned with this aspect of the 


statutory obligation on the Municipal Com- 
mittee to frame bye-laws for the purposes 
of regulating such trades, since, if it were 


-case except to consider whether there is-a * 


so, the argument that no conviction would> 


be sustainable under sub-s. (5) of s. 121 in 
the absence of such a bye-law, might have- 
considerable force. It seems to me clear 
that whatever the moral obligation of the 
Municipal Committee may be, there is no 
statutory obligation upon them to frame any 
bye-laws for the regulation of dangerous. 
or offensive trades such as are referred toin 
s. 121, Municipal Act. Section 188, Municipal 
Act, provides that : - 
“A committee may, and shall if so required by the 
local Govt. by bye-law provide, under cl. (e) (2), for 


the inspection and proper regulation of places licensed 
under s. 121.” 


Mr. Kapur has not attempted to argue 
that the expression “may” as used in s. 188 
is to be read as “must” and so imports a 
statutory duty on the Committee. That it 
is not so is clear from the fact that ins. 188, 
the obligation to frame a bye-law only arises 
‘if required by the Local Govt.” The word? 
ing of this section is strikingly diferent 
from that employed in s. 169 where there 
is a clearly expressed statutory duty to 
frame building bye-laws. In the present 
case, there is no evidence that the Municipal 
Committee of Hoshiarpur has ever been 
required by the Local Govt. to frame bye- 
laws for the purpose of regulating “offensive 
trades” of the kind mentioned under s. 121, 
Municipal Act. There is some evidence on 
the record which shows that from time to 
time suggestions have been made to the 
Committee by Govt. to frame bye-laws on the 
lines of the “model” bye-laws under cl. (e) 
(i) of s. 188 to be found printed on p. 452 of 
“Beazley’s Municipal Law and Practice in 
the Punjab,” Edn. 4. But these were only 
suggestions and did not amount to a requisi- 
tion by the Local Govt. within the meaning 
of s. 188, Municipal Act. 

The position therefore is that the Com- 
mittee have a discretion to frame bye-laws 
for this purpose but are under no statutory 
obligation to do so. Nevertheless, it is urged 
that until such bye-laws are framed, the’ 
petitioners would be utterly in the dark as 
to the conditions which the Committee 
might impose fora license under s. 121 and 
for that reason are absolved from the obli- 
gation to apply for that. The suggestion 
appears to be that the Committee might 
arbitrarily impose some impossible condition 
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which might have the effect of stopping the 
petitioner’s trade altogether and that until 
the conditions are known, as a result of pro- 
perly framed bye-laws, no duty is cast upon 
the petitioners toapply for a license. No 
authority has been cited before me in sup- 
port of this proposition. My attention, how- 
ever, has been invited to Municipal Com- 
mittee, Delhi v. Mohammad Ibrahim (1), a 
Division Bench authority. This was a case 
in which the Municipal Committee of Delhi 
was sued for a permanent injunction to res- 
train them from erecting atonga stand on 
the highway just in front of the plaintiff's 
property. It was pointed out in this case 
that it was open to the committee to frame 
bye-laws under cl. (p) of s. 188 and that be- 
cause bye-laws were “necessary” undef 
this section, it was held that the committee 
could not act without framing the neces- 
sary bye-laws : 

“If any power is vested in the Committee in 
which bye-law is necessary, it is precluded from exer- 
cising that power in the absence of a bye-law.” 

In the present case it cannot be said that 
a bye-law “is necessary” in the sense that 
there is a statutory obligation to frame a 
bye-law ; nor is the committee in the pre- 
sent case exercising any particular power 
for which a bye-law might be necessary. I 
do not think, therefore, that this authority 
has any bearing on the present case. The 
regulation of dangerous or offensive trades 
is governed by s. 121, Municipal Act, which 
is a Self-contained section, workable so far 
as the grant or withholding of a license is 
concerned without bye-laws. It is to be 
noted that after providing that no place 
Shall be used for certain trades except under 
a license, sub-s. {2) of this section allows 
under certain circumstances for a license to 
be withheld altogether. Under sub-s. (3), 
the Committee is empowered to charge fees 
for a license and to impose “such conditions 
in respect thereof as it may think neces- 
sary.” In other words, s. 121 itself provides 
for withholding a license under certain spe- 
ified circumstances or granting a license on 
such conditions as may be deemed necessary. 
In these circumstances there is no force in 
the argument that in the absence of bye- 
laws (which the Municipal Committee are 
under no statutory obligation to frame) the 
petitioners were justified in carrying on 
their trade without applying for a license. 
Section 121 of the Municipal Act does not 
per se contemplate any bye-laws. Section 188, 
cl. (e) (4), provides only for bye-laws for the 
inspection and proper regulation of places 

. Q) 16 L 517; 152 Ind. Cas. 850; A I R 1935 Lah. 196; 
37 P L R 753; 7 R L 335. 
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already licensed under s. 121. Jt does not 
say that bye-laws are necessary to regulate 
the grant of a license under s. 121. The 
power to impose conditions is given in s. 121 
itself. Sub-s. (5) of this section creates the 
offence of using a place for certain trades 
without a license ; and it would in my opi- 
nion be contrary to the plain wording of 
this section to hold that the penalty pro- 
vided by sub-s. (5) can only be imposed if 
the Committee have enforced bye-laws, for 
which the section does not provide and 
which the Committee are under no statutory 
obligation to frame. I, therefore, hold that 
the conviction in this case was proper and I 
dismiss the revision. 


S. Revision dismissed. 





MADRAS HIGH COURT 
Criminal Appeal No. 756 of 1940 
December 17, 1940 
LAKSHMANA Rao, d. 
In re THOTABALIJA PUCHALA 
SOMANNA AND ANOTHER—APPELLANTS 
Criminal trial—Revision—Trial by jury—Verdict 
unanimous —No misdirection—No interference with 
conviction—Penal Code (Act XLV of 1860), s. 411— 
Accused member of criminal tribe — Whether ground 
for differentiation of sentence for offence under 
s. : 
Where the trial was by jury and the verdict was 
unanimous and there was no misdirection and on the 
evidence the jury could reasonably have convicted the 
accused under s.411, I. P. C., the High Court refused 
to interfere with the conviction of the accused under 
s. 411. 

That the accused is a member of the criminal tribe is 
no ground for differentiation of sentence for an offence 
under s, 411, I. P.O 


Cr. A. against the order of the Court of. 
Session of the Kurnool Division in Case 
No. 33 of the Calendar for 1940. 

Mr. K. Venkataraghavachariar, for the 
Public Prosecutor, for the Crown. 


Judgment.—The appellants have been 
convicted under s. 411, I. P. C., and sentence- 
ed, the first appellant to rigorous imprison- 
ment for 2 years and the second appellant 
to rigorous imprisonment for 3 years. 

There was _house-breaking by night and 
theft in P. W. No. Is building on the 
night of February 27, and stolen properties 
were recovered on the information of each 
of the appellants from the place shown by 
him on March l. So the appellants were 
charged in the alternative under ss. 457 and 
380, I. P. C., or 411, I. P. C., and they denied 
the alleged recovery. The trial was by 
jury and the verdict was unanimous. There 
was no misdirection and on the evidence 
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the jury could reasonably have convicted 
the appellants under s. 411, I: P. C. There 
is therefore no ground for interference 
with the conviction and the sentence of the 
first appellant cannot be said to be exces- 
sive. That the second appellant is a mem- 
ber of the Criminal Tribe is no ground 
for differentiation of sentence for an offence 
under s. 411, I. P. C., and his sentence is 
reduced to rigorous imprisonment for two 


years. Otherwise the apppeal is dis- 
missed. 
N.-D. Order accordingly. 


PATNA HIGH COURT 
Appeal from Origina? Decree No. 94 
of 1938 
July 29, 1941 
HARRIES, C. J. AND CHATTERJI, J. 
INDERCHAND—PLAINTIFF—ÅPPELLANT 
VETSUS 
Tur SECRETARY or STATE ror INDIA 

In COUNCIL—DEFENDANT—RESPONDENT 

Income Tax Act(XI of 1922), ss. 46, 49-A, 67— 
“Remaining payable by person” in s, 49-A does not 
mean “legally recoverable’ — Proceedings in 1935 for 
recovery of unrealized arrears for year 1930-31 
barred under s.46—Arrears are still payable under 
s. 49-A—S. 49-A, is not exhaustive— Plaintiff not 
seeking to set aside or modify any assessment but only 
claiming that certain refund was not validly dis- 
charged by income-tax department—Crvil suit, if 
barred under s. 67. 

Section 46 of the Income Tax Act prescribes only a 
summary remedy and thereis nothing in that section 
or in the other provisions of the Act to indicate that 
that is the only remedy by which income-tax is recover- 
able. The time limit prescribed in s. 46 (7) of the 
Act obviously applies to proceedings under that section. 
When income-tax is assessed, it becomes a debt due 
by the assessee to the Crown. The Crown as acreditor 
has the ordinary right of suit against the assessee. This 
isa right underthe common law and there is nothing 
in the Income Tax Act to take away this right. 
A suit for recovery of arrears of income-tax would be 
undoubtedly a suit of a civil nature and such a 
suit would clearly be maintainable under the pro- 
visions of s. 9 of the Civil P. O. The expression “may 
forward to the Collector” in s. 46 (2) of the Act clearly 
suggests that the section is not exhaustive. Manickam 
Chettiyar v. Income-tax Officer, Madura (1), relied on. 

If s. 46 of the Act is not exhaustive, the arrears of 
income-tax for the year 1930-31 remaining due can be 
legally recoverable in 1935. A suit for recovery of 
these arrears would lie and would be governed by 
Art. 120, if not by Art. 149, of the Lim. Act and the 
income-tax officer would be perfectly entitled under 
g. 49-A of the Income Tax Act to deduct that amount 
from the sum which was refundable to the assessee on 
account of income-tax for the year 1932-33. 

The expression “remaining payable by the’ person” in 
s. 49-A of the Act does not mean ‘‘legally recoverable 
from the person.” Though no proceedings under s. 46 
of the Income Tax Act could be taken in 1935 
for recovery of the unrealised arrears of tax for the 
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year 1930-31, those arrears still remain payable withi 
the meaning of s. 49-A of the Act. 

A suit where the plaintiff does not seek to set aside 
or modify any assessment within the meaning of s. 67, 
the only question being whether his claim for a certain 
refund was validly discharged by the income-tax 
department, is not barred under s. 67 and is maintain- 
able in a Civil Court. 


A. from a decision of the Subordinate 
Judge, Arrah, dated February 19, 1938. 


Messrs. P. R. Das, D. N. Varma, S. K. 
Majumdar, Prem Lall, Ramakant Varma 
and Vishnudeva Narain, for the Appellant. 

Mr. S. M. Gupta, for the Respondent. 


Chatterji, J—This appeal arises out of a 
suit brought by the plaintiff against the 
Secretary of State for India in Council for 
recovery of Rs. 5,163-4-0 on account of 
income-tax said to be refundable to the 
plaintiff together with interest.— 

The plaintiff who is a trader, was assessed 
under s. 23 (4) of the Income Tax Act with 
income-tax amounting to Rs. 36,924-5-0 for 
the year 1932-33. This amount was realised 
from him on March 29,1933. On application 
to the Commissioner of income-tax the 
assessment was cancelled by his order dated 
February 18, 1935, and he directed the 
Income-tax Officer to make a fresh assess- 
ment. Eventually on March 31, 1935 the 
Income tax Officer assessed the income-tax 
at Rs. 5,733 only. The plaintiff was accord- 
ingly entitled toa refund of Rs. &1,191-5-0. 
He had also deposited Rs. 100 when he 
moved the Commissioner of income-tax for 
referring the matter to the High Court. 

In the meantime on March 26, 1935, the 
plaintiff was assessed with income-tax of 
Rs. 13,715-5-0 for the year 1934-35. The 
Income-tax Officer deducted this amount from 
the sum of Rs. 31,191-5-0 which was refund- 
able to the plaintiff for the year 1932-33 so 
that the balance actually refundable was 
Rs. 17,476. On April 9, 1935 a notice was 
issued by the Income-tax Officer to the 
plaintiff intimating that he was entitled to a 
refund of Rs. 7,364-13-0 on account of 
income-tax and Rs. 10,111-1-0 on account of 
super-tax. But on April 18, 1935, the plain- 
tiff received from the Income-tax Officer a 
refund voucher for Rs. 10,111-13-0 on account 
of super-tax and a refund voucher of 
Rs. 3,939-13-0 only instead of Rs. 7,364-18-0 
on account of income-tax. He accepted the 
refund voucher for Rs. 10,111-13-0 and 
obtained refund of this amount. But he 
returned the refund voucher for Rs. 3,939-13-0 
and submitted a petition to the Income-tax 
Officer stating that this refund voucher was 
issued by mistake for Rs. 3,939-13:0 instead. 
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of Rs. 7,364-13-0 and he requested the 
Income-tax Officer to rectify the mistake 
and issue a refund voucher for Rs. 7,364-13-0. 
In reply to this the Income-tax Officer by 
his letter dated May 28, 1935, informed the 
plaintiff that the sum of Rs. 3,425 had been 
adjusted towards the dues for 1930-31 which 
had remained outstanding. 

The plaintiff then filed a petition before 
the Income-tax Officer on June 5, 1935 
requesting him to issue a refund voucher for 
Rs. 3,939-13-0 subject to his right to move 
the higher authorities for the balance. He 
also prayed for a refund of the sum of 
Rs. 100 which he had deposited with the 
Commissioner. But the Income-tax Officer 
paid no heed to his request. ° 

The plaintiff sent a registered notice on 
February 7, 1936 under s. 80 of the Civil P.C. 
to the Secretary of State for India in Council 
claiming refund of Rs. 7,364-13-0 on account 
of income-tax and of Rs. 100 which had 
been deposited by him together with interest. 
The notice was served on the Collector of 
Shahabad on February 8, 1936. Thereafter 
the Income-tax Officer issued a refund 
voucher for Rs. 3,939-13-0 which the plain- 
a a a under protest on February 10, 

The plaintiff filed the present suit on 
May 21, 1936 claiming refund of the balance 
of Rs. 3,425 on account of income-tax and 
of Rs, 100 which had been deposited by him 
with ‘the Commissioner together with interest, 
the total claim being Rs. 5,162-4-0. 

In the plaint it was asserted that the plain- 
tiff had no knowledge of any outstanding 
arrears of income-tax for 1930-31 and that 
even if Rs. 3,425 was due for such arrears 
the amount was not legally recoverable 
from him and therefore, the action of the 


Income-tax Officer in deducting this amount - 


was illegal; arbitrary and without jurisdic- 
tion. 


The defendant contested the suit alleging, . 


inter alia, that the Civil Court had no 
jurisdiction to entertain the suit and that the 
sum of Rs. 3,425 remained due from the 
plaintiff on account of income-tax for the 
year 1930-31 and this amount was rightly 
deducted by the Income-tax Department 
from the sum of Rs. 7,364-13-0 which was 
refundable to the plaintiff on account of 
income-tax for the year 1932-33. In the 
written statement an account is given of how 
by mistake the sum of Rs. 3,425 remained 
unrealised from the plaintiff on account of 
income-tax for the year 1930-31. The details 
of this account need not be stated, because 
it has been found by the learnec®? Subordi- 
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nate Judge, and it has not been disputed 
before us, that on account of some mistake 
in the entries in the demand and collection 
register of the Income-tax Department a sum 
of Rs. 3,425 remained unrealised out of 
Rs, 13,862-14-0 which had been assessed as 
income-tax on the plaintiff for the year 
1930-31. 

The learned Subordinate Judge has dis- 
missed the suit holding that the Income-tax 
Officer had a right to deduct the sum of 
Rs. 3,435 which remained outstanding on 
account of income-tax payable by the 
plaintiff for the year 1930-31 and that the 
Civil Court has no jurisdiction to try the suit. 
Hence this appeal by the plaintiff. 

The first contention raised by Mr. P. R. Das 
for the appellant is that the Income-tax 
Officer had no right to deduct the sum of 
Rs. 3,425 which remained unrealised from 
the plaintiff on account of income-tax for the 
year 1930-31. The deduction was made by 
the Income-tax Officer under s. 49-A of the 
Indian Income Tax Act, 1922, as it stood in 
1935. The section ran as follows:— 

“Where under any of the provisions of this Act, a 
refund is found to be due to any person, the Income- 
tax Officer, Assistant Commissioner or Commissioner, 
as the case may be, may in lieu of payment of the 
refund, set off the amount to be refunded, or any part 
of that amount against the tax, if any, remaining pay- 
able by the person to whom the refund is due.” 

Mr. Das, relies on s. 46, sub-s. 7 of the 
same Act which provides— 

“Save in accordance with the provisions of sub-s. (1) 
of s. 42 no proceedings for the recovery of any sum 
payable under this Act shall be commenced after the 
expiration of one year from the last day of the year in 
which any demand is made under this Act.” 


He contends that under the provisions of 
this sub-section any claim for recovery of 
income-tax for the year 1930-31 became 
barred after the expiration of one year from 
the last day of the year 1930-31, that is to 
say after 1932, and, therefore the Income-tax 
Officer had no right to realise in 1935 any 
sum that was due on account of income-tax 
for the year 1930-31. 

The question really turns on the meaning 
of the expression “remaining payable by the 
person” in s. 49-A of the Act. Section 46 
of the Act prescribes “Mode and time of 
recovery” of income-tax. Sub-s.2 of that 
section provides.— 

“The Income-tax Officer may forward to the Collector 
a, certificate under his signature specifying the amount 
of arrears due from an assessee, and the Collector, on 
receipt of such certificate, shall proceed to recover from 
such assessee the amount specified therein as if it were 
an arrear of land revenue,” 


Mr. Das’s contention is that the only 
method by which income-tax may be 
recovered is that laid down in s. 46. If, 
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therefore, the tax is not realised within 
the time limit prescribed by sub-s. 7 of 
the section, the tax is no longer payable 
by the assessee. This argument, to my 
mind, is wholly untenable. In the first 
place, s. 46 of the Act prescribes only a 
summary remedy and there is nothing in 
that section or in the other provisions of the 
Act to indicate that that is the only remedy 
by which income-tax is recoverable. The 
time limit prescribed in s, 46 (7) of the Act 
obviously applies to proceedings under that 
section. When income-tax is assessed, it 
becomes a debt due by the assessee to the 
Crown. The Crown as a creditor has the 
ordinary right of suit against the assessee. 
This is a right under the common law and 
there is nothingin the Indian Income Tax 
Act to take away this fight. A suit for 
recovery of arrears of income-tax would 
undoubtedly be a suit of a civil nature and 
such a suit would clearly be maintainable 
under the provisions of s. 9 of the Civil P. C. 
The expression “may forward to the Collec- 
tor” in s. 46 (2) of the Act clearly suggests 
that the section is not exhaustive. In 
Manickam Chettiyar v. Income-tax Oficer, 
Madura (1), it was held by a Full Bench of 
the Madras High Court that s. 46 is not 
exhaustive of the remedies of the Crown to 
recover arrears of income-tax,. 

Ifs.46 of the Act is not exhaustive, it 
cannot be seriously disputed that the arrears 
of income-tax for the year 1930-31 remaining 
due from the plaintiff were legally recover- 
able in 1985. A suit for recovery of those 
arrears would lie and would be governed by 
Art. 120, if not by Art. 149, of the Lim. Act. 
In my view, therefore, the sum of Rs. 3,425, 
on account of the arrears of income-tax for 
1930-31 still remained payable by the plain- 
tiff in 1935, and the Income-tax Officer was 
perfectly entitled under s. 49-A of the 
Income Tax Act to deduct that amount from 
the sum of Rs. 7,364-13-0 which was refund- 
able to the plaintiff on account of income- 
tax for the year 1932-33. 

In the second place, if Mr. Das’s contention 
were to be accepted, the expression ‘“‘remain- 
ing payable by the person” in s. 49-A of the 
Act, would have to be read as meaning 
“legally recoverable from the person.” If 
the Legislature had really intended that 
under s. 49-A the right of set off was to be 
limited to an amount of tax legally recover- 
able, they could have expressly said so. I 
have no doubt in my mind that though no 
proceedings under s. 46 of the Indian Income 
Tax Act could be taken in 1935 for recovery 

()6IT R180, 
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of the unrealised arrears of tax for the year 
1930-31, those arrears still remained payable 
within the meaning of s. 49-A of the Act. 

In my opinion, therefore, the learned 
Subordinate Judge was right in holding that 
the Income-tax Officer was entitled under 
s. 49-A of the Income Tax Act to deduct the 
sum of Rs. 3,425 due from the plaintiff on 
account of arrears of income-tax for the 
year 1930-31 from the sum of Rs. 7,364-13-0 
which was refundable to him on account of 
income-tax for the year 1932-33. l 

As regards the sum of Rs. 100 deposited 
by the plaintiff with the Commissioner, the 
learned Subordinate Judges decision that 
this deposit is not refundable has not been 
assailed before us. = 

The only other contention raised by 
Mr. P, R. Das, relates to the question whe- 
ther the Civil Court has jurisdiction to try 
this suit. In the view I have expressed 
above this question does not arise. I may, 
however, observe that this suit does not fall 
within the terms of s. 67 of the Indian Income 
Tax Act and is, therefore, not barred. The 


section runs as follows:— 

“No suit shall be brought in any Civil Court to set 
aside or modify any assessment made under this Act, 
no prosecution, suit or other proceeding shall lie against 
any Govt. Officer for any thing in good faith done or 
intended to be done under this Act.” 


Here the plaintiff does not seek to set 
aside or modify any assessment within the 
meaning of this section. Admittedly the 
plaintiff was entitled to a refund of 
Rs. 7,364-13-0, and the only question is whe- 
ther his claim for this refund was validly 
discharged by the Income-tax Department. 
No question of setting aside or modifying. 
any assessment made under the Act arises. 

In the result the appeal fails and I would 
dismiss it with costs. 


Harries, C. J.—I entirely agree. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Revision No. 67 of 1941 
April 29, 1941 
BHIDE, J. 
EMPEROR—Prosscuror 
' VErSUS - 
ALI BAK HSH—Convicr— RESPONDENT 
Penal Code(Act XLV of 1860), s. 3799—Railway 
employee found guilty of stealing fouling sleeper 
placed on railway line — Sentence of imprisonment 
till rising of Court held grossly inadequate —Sentence 
of six months’ rigorous imprisonment held proper. 
The accused who was a shunting porter was found 
guilty of steafing a fouling wooden sleeper placed on the 
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railway line. Though the intrinsic value of the sleeper 
- Was a few annas it was a very important mark as its ob- 
ject was to serve as a warning to drivers to take certain 
precautions, in the absence of which there was a danger 
of collision. The accused being in the railway employ- 
ment for many years was aware of the importance of 
this fouling sleeper : 
Held, that the sentence of imprisonment till the 
Tising ofthe Court and a fine of Rs.5 awarded to him 
was grossly inadequate in view of the fact that the 
accused was arailway employee and the proper sentence 
was rigorous imprisonment for six months in addition 
‘to the fine of Rs. 5. 


Cr. R. reported by the Sessions Judge, 
Amritsar, dated January 6, 1941. 


Report of Sessions Judge 


Facts.—Ali Bakhsh appellant has been 
convicted under s. 379, I. P. ©. At about 
44. M. on September 30, 1940, railwaf 
chaukidar Allah Ditta P. W. No.1 found 
the accused Ali Bakhsh, who is employed 
as a shunting porter at the Amritsar Rail- 
way Station, pulling outa wooden fouling 
sleeper.He raised an alarm and Bastan chau- 


. kidar P. W.No. 2 and others arrived on the 


spot. S. Sevak Singh P. W. No. 3 who is Sub- 

“Inspector of Watch and Ward also arrived, 
and the accused was handed over to- him. 
The accused asked S. Sevak Singh to be for- 
given for the mistake he had made. He was, 
however, handed over to the Railway Police 
‘and duly prosecuted. The proceedings are 
forwarded for revision on the following 
grounds : 

Evidence has been given by S. Indar Singh 
railway employee (P. W. No. 4) to the effect 
that a fouling sleeper is so fixed in the 
ground that itcan be pulled up with the 
hands. Its object is to serve as a warn- 
ing to drivers totake certain precautions, in 
the absence of which there is a danger of 
collision. Its intrinsic value is only a few 
annas, but it is undoubtedly a very impor- 
tant mark. There is not the slightest reason 

‘to doubt the statements of Allah Ditta and 
Bostan, chaukidars, who did not have the 
slightest grudge towards the accused, and as 


` for S. Sevak Singh and S Indar Singh, they 


\ 


are responsible officials whose statements 
may be accepted without question. The 
accused pleaded that he had been falsely 
implicated on account of enmity with 
Allah Ditta. On the night in question he 
had gone to the Assistant Station Master 
to give his explanation in respect of a charge 
which had been brought against him. This 
was at about 2.4. M. When he was return- 
ing, he found Allah Ditta sitting on the 
fouling sleeper and just as he passed by 
Allah Dutta caught hold of him and falsely 
implicated him. It was never pyt to Allah 
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Ditta that there. was any enmity between 


"him and the appellant, or that he had falsely 


implicated the appellant in the manner 
suggested. Mohammad Sadiq, D. W. No. 1, 
was Assistant Station Master of Amritsar 
Railway Station on the night in question, 
and he stated that at about midnight the 
accused handed over a letter to him with 
his appeal to be submitted to the Station 
Master; Ram Nath, D. W. No. 2 a yard fore- 
man stated that at about 1 a. M. the accused 
took permission from him to go to the Assis- 
tant Station Master; Jama, D. W. No. 3, 
stated that he gave permission to the ac- 
cused on the night in question for the same 
purpose. These statements do not in any 
way rebut the case made out by the prose- 
cution evidence. The accused has been 
awarded a. completely inadequate sentence 
by the learned Magistrate. This sentence 
is imprisonment till the rising of the Court 
and a fine of Rs. 5. The grounds given 
for imposing this completely disproportion- 
ate sentence are firstly, that the accused is 
the only earning member of the family aud 
has many personsto support, and secondly 
that his dismissal from the service will be 
sufficient punishment for him. It has been 
overlooked that the accused was a railway 
employee and therefore bound in duty to 
preserve the property of the railway ; 
stealing railway property was therefore a 
grave breach of trust on his part, It has 


‘also been overlooked that by the removal 


of the fouling sleeper which acted as a kind 
of precautionary signal, a danger was 
created of collision between trains, of which 
the consequences might very well have been 
very serious indeed. It is stated that the 
accused: has been for many years in the 
employment of the railway, and he should 
certainly have been aware of the importance 
of this fouling sleeper. 

I accordingly forword the records to the 
High Court with the recommendation that 
the sentence of imprisonment awarded to 
the accused Ali Bakhsh may be suitably 
enhanced. Having regard to allthe circum- 
stances, I consider that the least sentence 
of imprisonment which would be adequate’ 
in the present case would be one of six 
months. 

Order.—I agree withthe learned Sessions 
Judge that the sentence passed upon the 
respondent is grossly inadequate in view of 
the fact that he wasa railway employee. | 
accept the petition and sentence the respon- 
dent Ali Bakhsh to rigorous imprisonment 
for six months in addition to the fine oi 
Rs. 5 and imprisonment in default as ordered 
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by the trial Court. A warrant of arrest 
will issue for Ali Bakhsh for his serving the 
above sentence in jail. 


S. Sentence enhanced. 


NAGPUR HIGH COURT 
Civil Revision No. 13 of 1940 
December 17, 1940 
CLARKE, J. 
SHANKAR BALKRISHNA HATEKAR— 

DEFENDANT— JUDGMENT- DEBTOR 

—ÅPPLICANT 
VETSUS 
Shree GOPAL KRISHNA SANSTHAN 
BARSHI-TAKLI By TRUSTEES 
SHANKER BALKRISHNA AND ANOTHER 


— OPPOSITE PARTY 

Decree — Amendment — Compromise decree of 

Small Cause Court not carrying out terms of 
0. XXIII, r. 3, Civil Procedure Code (Act V of 
1908), but merely reciting that certain sum was payable 
in certain instalments and concluding with direction 
that claim would be a charge on survey field—Ap- 
plication for amendment of decree to bring it in con- 
formity with O. XXIII, r. 3— Court appending 
translation of actual compromise to decree as schedule 
—Change held amounted to amendment, though Court 
did not purport todo so— Declaration of charge held 
beyond (power of Small Cause Court. 

The compromise decree, as it stood at first, did not carry 

out the terms of O. XXIII, r. 3, Civil P.O. in either 
of the ways suggested by their Lordships in Hemanta 
Kumari Debi v. Midnapore Zamindari Co. Ltd. (2); it 
neither recited the whole of the agreement and then con- 
cluded with an order relative to that part that was 
subject of the suit nor did it introduce the agreement in 
a schedule to the decree. It merely said that the sum 
of Rs. 350 was payable in seven yearly instalments 
commencing on April 15, 1938, and it then recited the 
conditions on which it became exigible and concluded 
with a direction that the claim would be a charge on 
Survey No. 29. But subsequently appending a transla- 
tion of the actual terms of the compromise as a schedule 
to the decree the lower Court carried out the require- 
ments of O. XXII. r. 3 which it had not carried out 
before : 

Held, that it was nothing else than an amendment of 
the decree, although the Judge did not purport to amend 
the decree but dismissed the application for amend- 
ment, 

A Small Cause Court has no power to declare a charge 
on immovable property. So far as the decree of such 
Court seeks to create a charge on immovable property, 
or failure of the judgment-debtor to pay instalment of 
the compromise decree it must be regarded as void and 
inoperative. 182 Ind. Cas. 102 (4), followed. 150 Ind. 
Cas. 492 (3), distinguished. 


C. R. App. by the judgment-debtor for 
revision of the order of the Court ofthe 
Second Subordinate Judge, First Class, 
Akola, dated October 9, 1939 and Novem- 
ber 9, 1940. 

Messrs. V. L. Oke and W. B. Pendhakar, 
for the Applicant. 
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Mr. V. K. Rajwade, for the Opposite 
Party. ` 

Order.—The applicant in the present 
revision application is the judgment. debtor 
against whom there is in existence a com- 
promise decree passed in favour of the non- 
applicants-decree-holders, As the decree 
originally stood, it provided that the first 
defendant should pay Rs. 350 to the plaintifts 
in seven yearly instalments commencing on 
April 15,1938. The decree was to be exigible 
to the extent of its full value either on 
default of the first instalment or on the 
default of any two subsequent instalments. 
The decree finished with the sentence: 
‘Plaintiffs’ decree claim to have charge om 
a field S. No. 29, area 5.20 of M. 

ingna.” This decree was passed by a Court 
of Small Causes. When the decree became: 
exigible by reason of default in payment; 
the decree-holders applied to execute the 
decree not against Survey No. 29 but per- 
sonally against the judgment-debtor whoa 
objected saying that under the terms of the 
compromise the decree-holders were required 
to proceed against Survey N. 29 and could 
not proceed against the judgment-debtor 
personally and as the Small Cause Court 
was incompetent to pass a decree affecting 
immovable property the decree was not 
capable of execution. The lower Court, by 
its order under revision dated October 9, 
1939, held following Shyamshankar v. Nathu- 
ram (1), that the decree was a personal 
decree in spite of the fact that it created a 
charge on Survey No. 29 and that the decree- 
holders were at liberty to execute the decree 
in any manner that they desired. Although 
therefore the charge could not be enforced by 
the Small Cause Court, the decree-holders 
could proceed in execution against other 
property of the judgment-debtor. Against 
this order the judgment-debtor applied in 
revision, complaining that the decree, as 
it stood, was not in terms of the compromise 
and that it could not be executed since it 
was a Small Cause Court’s decree, that Court 
being precluded from charging immovable 
property. The application came before Bose,J., 
who, on September 30, 1940, observed that, it 
was contention of the judgment-debtor that 
the decree was not in accordance with the: 
terms of compromise, his only remedy was 
to ask the Court which passed the decree to 
amend it, and he allowed the judgment- 
debtor one month within which to apply for 
amendment, adding that the revision would 
be proceeded with after the disposal of. 


: (1)A I R 1934 Nag. 140; 150 Ind. Cas795; 6 RN 
71. 
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that application. Accordingly the judgment: 
debtor presented an application to the lower 
Court under s. 152 of the Civil P. C. asking 
-that the decree be amended and drawn up 
in accordance with the terms of compromise. 
On that application the lower Court has 
passed an order on November 9, 1940 in 
which the learned Judge refers to an observa- 
tion of their Lordships of the Privy Council in 
Hemanta Kumari Debi v. Midnapore 
Zamindari Co. Ltd. (2), where they say 
. that where a compromise has been arrived at 
between the parties and covers both matters 
relating to the suit and matters not relat- 
ing to the suit a perfectly proper and 
effective method of carrying out the terms 
of O. XXIII, r. 3 of the Civil P. C. which 
is the rule requiring a Court to order a 
compromise to be recorded and to pass a 
‘decree ‘in accordance therewith as far as 
it relates to the suit, would be to recite the 
whole of the agreement and then to conclude 
ivith an order relative to that part which was 
subject `of the suit, or in the alternative it 
could introduce the agreement ina schedule 
to the decree. After quoting these observa- 
tions of their Lordships the lower Court 
says in para. 9: 

“I do not propose to amend the decree. I only 
add aschedule of the terms of the agreement... A full 
translation of the agreement datedJuly 7, 1938 will 


appear now as an appendix to the decree. The appli- 
cation in substance is dismissed.’ 


Accordingly now the revision application 
has come before me to be proceeded with 
in accordance with the directions of Bose, J., 
in his order, dated September 30, 1940. 

The applicant-judgment-debtor contends 
that, although the lower Court says that he 
does not propose to amend the decree and has 
also sald that the application for amendment 
is dismissed, it has in effect amended the 
decree by appending the compromise agree- 
ment as a schedule to the decree, as was 
suggested by their Lordships in the ruling 
mentioned in the previous paragraph, and 
that, the decree having been thus amended, 
the decree-holders are precluded by the terms 
of the compromise from executing this decree 
which is ultra vires of a Small Cause Court. 
The lower Court appears to have considered 
that it made no difference to the decree whe- 
ther the compromise agreement was append- 
ed or not, for, as the learned Judge says: 
The primary clause of payment of the 
decretal amount by the defendant is not 
smothered, mutilated or destroyed by the 
subsequent clauses of the manner in which 


(2) 47 C485 (495); 53 Ind, Cas. 534; 37 ML J 525; 
17 A LJ 1117; 24 C W N 177; 1920) M W N 66; 27 M 
LT 42; 11 L W 301; 46 I A 240(P 0O) œ 
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the amount was to be realized by the decree: 
holder,” and it was because of this view that 
the nature of the decree was in no way 
altered that he purports to dismiss. the 
application for amendment, saying that he 
did not propose to amend the decree. Accord- 
ingly the question now is whether the append- 
ing of the compromise agreement to the 
decree amounts to an amendment, and, if it 
does, has it made any difference to the- 
ability of the decree-holders to execute the 
decree ? 

On the first point the non-applicants urge 


' that the addition of an appendix to the 


decree is not an amendment thereof and 
that in the passage which the lower Court 
has quoted from Hemanta Kumari Debi 
v. Midnapore Zamindari Co. Ltd. (2) their 
Lordships were enly stating what was the 
practice in England and that they did not lay 
down any rule that the Courts in India 
were to record compromise decrees in this 
manner. It is true that the passage quoted 
by the lower Court is prefraced by the words: 
“Their Lordships are not aware of the exact 
system by which documents are recorded in 
the Courts in India’, but when they go on 
to say that a perfectly properand effectual 
method of carrying out the terms of 
O. XXIII, r. 3 would be to introduce the 
agreement in a schedule to the decree, that 
means that it would be a perfectly proper 
and effectual method in India, and so when 
a Court in India thereafter does so, it must 
be held to be carrying out the provisions 
of O. XXIII, r. 3. The decree, as it stood at 
first, did not carry out the terms of O. XXIII, 
r. 3, in either of the ways suggested by their 
Lordships; it neither recited the whole of 
the agreementand then concluded with an 
order relative tc that part that was subject 
of the suit nor did it introduce the agreement 
in a schedule to the decree. It merely said 
that the sum of Rs. 350 was payable in 
seven yearly instalments commencing on 
April 15, 1938 and it then recited the con- 
ditions on which it became exigible and 
concluded with a direction that the claim 
would be a charge on Survey No. 29. 
Accordingly by now appending a translation 
of the actual terms of the compromise as a 
schedule tothe decree the lower Court has 
carried out the requirements of O. XXIII, r.3- 
which it has not carried out before. That is 
nothing else than an amendment of the 
decree, so that the applicant is correct when 
he says that although the learned Judge did 
not purport to amend the decree he did 
in fact amend it. 

The second question remaining then Is 
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whether this amendment makes any differ- A lessee is not liable for a damage caused to the 
ence of its capability ofexecution. AsI have leased property by fire while the property was in the 


re ey , lessee’s occupation unless negligence of the lessee is 
said ‘the lower Court does not think that proved. In an action for damages caused to a building 


it does so by reason of the fact that the prim- by fire asa result of negligence of the lessee the burden - 
ary clause of payment has- not been altered, of proof ison the lessor to establish negligence of the 
but if the compromise agreement is read as lessee. But in certain circumstances and on proof of 


. ; L certain facts a presumption of’ negligence may be raised 
a whole, it means that if there is no default against the lessee. Where the thing is shown to be 


the judgment-debtor will pay Rs. 50 every under the management of the lessee or his servants, and 
year tothe decree-holders for seven years. theaccident is such asin the ordinary course of things 
As soon as there is a default in the payment does not happen if those who have the management use 


é : proper care, it affords reasonable evidence, in the 
of the first instalment or in the payment of absence of explanation by the lessee, that the accident 


any two subsequent instalments Survey No.29 arose from want of care. [p. 235, col. 2.] 
is to be attached and sold for the whole amount [Case-law referred to.] | ; 
of the decretal debt. These has admittedly ' It may be that a domestic fire is not a dangerous 


: : article, still it has got to be kept at a proper place and 
been a default of this nature, and, therefore, used with due care and if the fire starts from a room 


the whole amount has become recoverable by in the first floor (a pucca room) and it is definitely 
-attachment and sale of Survey No. 29. The proved that the night was calm and the fire was not an 
non-applicants have referred me to Kawati- det of God or an act of an incendiary, then, it is forthe 


4 : ae < . tenant to establish how the fire got into the room and 
kabai v. Bachraj Jamaglal (3) in which how it burnt the house, and in the absence of an ex- 


it was held that wherein a suit for money planation on his part it should be presumed that 
a decree based on a compromise is passed there must have been some negligence on his part and 
creatin ga charge on certain property for the he is liable for the loss caused to the building by fire. 


‘ : h [p. 237, col. 1.) 
satisfaction of the decretal debt, the decree S A. from the decree of the Additional 


is capable of execution by sale of the + baat 3 aa 9 
charged properties without the institution of sae JU ie eee aor Den AN, 
a suit to enforce the charge under s. 67 of 

the T. P. Act. That however was not a Mr. Panna Lal, for the Appellant. 

Small Cause Court case. The power of a Mr. S. B. L. Gour, for the Respondent. 


‘Small Cause Court to declare a charge on Judgment.—This is an appeal against the 
immovable property has been considered by judgment and decree dated November 26, 
Niyogi, J., in Ganga Prasad v. Ratan 1938, of the Additional District Judge of 
Chand (4), and with his reasoning I respectful- Aligarh by which he affirmed a judgment 
ly concur, as also with his conclusion, that so and decree dated May 20, 1938, of the Addi- 
far as the decree of such Court seeks to tional Munsif of Aligarh in a ‘suit for dam- 
.create a charge on immovable property, it ages for loss caused to a building by fire. 
must be regarded as void and in-operative. The plaintiff, Deputy Lal, is the owner of a 

The result is that the revision application house in the city of Aligarh which, prior to 
` succeeds and the application for execution the suit, for about eight years had been 


of the decree must be rejected. Costs inthe Jeased to the defendant Reoti Prasad Gupta 
execution Court and in this Court onthe and was in occupation of the defendant. 


decree-holders, I allowed Rs. 50 as Counsel’s The house is double-storeyed. In the ground 


fee. mee floor the defendant carried on his business 
D. Application allowed. which is of manufacturing locks and the 
(3) 30 NL R 325; 150 Ind. Cas. 492; AIR 1934 Nag: first floor is used for residential purposes. 
147; 7 RN1I. In the first floor there are three rooms on the 


Peary oe aye 118; 182 Ind. Cas. 102; 1939 N Southern side which in the plan exhibited in 
i l the case have been marked X, Y, Z. The 
room marked Y is the central room and the 

room marked Z is at one end on the 


a 


southern-eastern corner and the room mark- 

iora it aii kan Sean ed X is at the other end on the south- 
Moe 7 1941 western corner. Inthe night of December 
Bar J 5 and 6, 1937, fire started in one of the rooms 


mentioned above and as a result a substan- 
PRETEX WAH eae tial portion of the two rooms Y and Z was 


: damaged and damage was also caused to 

REOTI aa ehh cet Seen DAN another room which lies by the side of the 
Landlord and tenant—Premises in possession of room marked Z m the east. On February 
lessee destroyed by fire—Lessee, when liable stated 17, 1938, the plaintiff raised an action in the 
—Negligence on his part—Burden of proof. Court of the Munsif of Aligarh for a direc- 
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tion to the defendant to restore the damaged 
building to its original condition and in the 
alternative for a sum of Rs. 300 as damages. 
The plaintiff alleged that the defendant was 
in the habit of boiling his milk in a firepot 
in room marked Y in the plan mentioned 
above in which room were also stored ac- 
count books and lot of paper and in the 
neighbouring room marked X there were 
stored fuel and cow dung cakes and as a re- 
sult of the negligence of the defendant the 
fire was transferred from the firepot to paper 
and to the fuel and burnt the building. The 
defendant denied that any fire was used by 
him or by his dependants in the first floor of 
the house on that night and the fire was the 
result of incendiarism or of act of God. e 

The trial Court found that the night on 
the date of the occurrence was calm and 
that the fire was not the act of God or an 
act of an incendiary and that the fire started 
from inside the room marked Y mentioned 
above where the defendant was in the habit 
of boiling his milk in a firepot and that the 
fire which burnt the house was transferred 
in some way from the earthen firepot to the 
combustible material which was stored in 
the rooms and thus burnt the building, but 
the-cause as to how the fire was transferred 
from the firepot to other combustible 
material is not known and in the circum- 
stances of the case the burden of proof was 
on the plaintiff to explain the cause of fire 
and furtker to connect the cause of fire with 
the defendants negligence which he had 
failed to do. Accordingly it dismissed the 
claim. In appeal the District Judge has 
partly agreed and partly dissented from the 
findings of the trial Court. The Court of 
appeal has held in concurrence with the 
trial Court that the night on the date of 
occurrence was calm, and that the fire start- 
ed from inside one of the rooms and that it 
was not an act of God or an act of an incen- 
diary and that in thé circumstances of the 
case the burden was upon the plaintiff to 
explain the cause of the fire and to establish 
a connexion between the cause of fire and 
the defendant’s negligence. But it has 
differed in two matters from the trial Court. 
In the view of the Court of appeal, the fire 
started from room Z marked in the plan and 
not from the room Y and further in the 
opinion of the Court of appeal it was not 
established that either in the room Y or in 
the room Z there was a firepot in which the 
fire was kept for boiling the milk. The net 
result of the finding of the two Courts is that 
both Courts are at one that the fire started 
from . inside the room, one or the other, 

2 A 
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that the fire was not an act of God or of an 
incendiary and that the night was calm and 
there were paper and account books and cow 
dung cakes and fuel, in other words com- 
bustible material was stored in one or other 
of these rooms but the cause of fire is un- 
known and in the circumstances of the case 
the burden of proof was upon the plaintiff to 
establish negligence of the defendant which 
he had failed to discharge. 
The liability of a lessee, when the premises 
are destroyed or damaged by fire in his oc- 
cupation in India, is to be determined with 
reference to s. 108, T. P. Act, cls. (m) and (0). 
Under the statute the lessee has to use the 
property leased as a person of ordinary pru- 
dence would use it if it was his own and he 
is bound to restore the property on the ter- 
mination of the lea$e in as good a condition 
as it was in at the time when he was put in 
possession subject only to changes caused by 
reasonable wear and tear or irresistible 
force. It may, therefore, be taken as correct 
that a lessee is not liable for a damage 
caused to the leased property by fire while 
the property was in the lessee’s occupation 
unless neglience of the lessee was proved : 
see East India Distilleries and Factories 
Lid. v. P. F. Matias (1) and Girdharidas 
Radhakissendoss v. Ponnu Pillai (2). It is 
also well settled that in an action for dam- 
ages caused to a building by fire as a result 
of negligence of the defendant the burden 
of proof is on the plaintiff to establish negli- 
gence ofthe defendant. Up to this stage 
there is no dispute between the parties. The 
contention of the plaintiff is that the burden 
of proof in a case shifts from stage to stage 
and on the facts which have been found and 
ascertained in the case the burden of proof 
had shifted and rested on the defendant to 
explain the cause of fire and to prove that 
there was no negligence on the part of the 
defendant in the matter and whether this 
‘contention is sound or not is the sole matter 
for consideration in the present appeal. In 
the well-known case, Abrath v. N. E. Ry. Co. 
(3) at pp. 456-457 Bowen, L. J., has laid 


down the canons of this subject as follows : 
“Whenever litigation exists, somebody must go on 
with it; the plaintiff is the first to begin; if he does 
nothing he fails; if he makes a prima facie case, 
and nothing is done to answer it, the defendant fails. 
The test, therefore, as to the burden of proof or onus 
of proof, whichever term is used, is simply this; to 


(1) 51 M 994: 114 Ind. Cas. 234; AI R 1928 Mad. 
1140; 55 M L J 663; 28 L W 778; Ind. Rul. (1929) Mad. 
0 


200. 
(2) 39 M LJ 233; 59 Ind. Cas. 252; AI R 1920 Mad. 
493 


(3) (1883) 11 Q B D 440 (456-457); 52 L J Q B 620; 49 
L T618; 32 W R50; 47 J P 692, 
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ask oneself which party will be successful if no evi- 
dence is given, or if no more evidence is given than 
has been given at a particular point of the case, for it 
ls obvious that, as the controversy involved in the liti- 
gation travels on, the parties from moment to moment 
may reach points at which the onus of proof shifts, and 
at which the tribunal will have tosay that, if the case 
stops there, it must be decided in a particular manner. 
The test being such asI have stated, it is not a burden 
that goes on for ever resting on the shoulders of the per- 
son upon whom it is first cast. Assoon as he brings 
evidence which, until it is answered, rebuts the 
evidence against which he is contending, then the 
balance descends on the other side, and the burden 
rolls over until again there is evidence which once 
more turns the scale. That being so, the question 
of onus of proof is only a rule for deciding on 
whom the obligation of going further, if he wishes 
to win, rests.” 


The contention of the appellant is that 
it being admitted that the house was in 
occupation of the defendant and that it 
having been found that the night was calm 
and that the fire started from inside the 
room in occupation of the defendant and 
the fire was not made inside the room as 
an act of God or as an act of an incen- 
diary it was for the defendant to explain 
how the fire gotinto the room and burnt 
the house and it was for the defendant to 
establish that in the fire having got into his 
room and in burning the house the defen- 
dant acted with due care and was free from 
negligence. The plaintiff contends that a 
domestic fire kept in a proper place may not 
be per se a dangerous substance, but if fire 
starts from inside one of the rooms in the 
defendant’s occupation it is for the defen- 
dant to explain how the fire came to be 
there and he has further to prove that in 
fire being there and in causing damage 
the defendant was not culpably negligent. 
The law is well settled that in certain 
circumstances and on proof of certain facts 
a presumption of negligence may be raised 
against the defendant. In Pollock’s Law of 
Torts, Edn. 13, p. 463 the law is stated as 
follows : 


“Again there isa presumption of negligence when 
the cause of the mischief was apparently under the 
control of the defendant or his servants. The rule 
was declared by the Exchequer Chamber in Scott v. 
London Dock Co. (4)in these terms: There must be rea- 
sonable evidence of negligence. But where the thing 
is shown to be under the management of the defendant 
or his servants, and the accident is stich as’ in the 
ordinary course of things does not happen if those who 
have the management use proper care, it affords 
reasonable evidence, in the absence of explanation 
by the defendants, that theaccident arose from want of 
care.” 


In Salmond on the Law of Torts, 
Edn. 9, atp. 470 the law is stated as fol- 


(4) (1865) 3 H & C 596; 34 L J Ex, 2203-11 Jur. (x 8) 
204; 13 L T 148; 13 W R 410. i 
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lows : 

“The rule that itis forthe plaintiff to prove negli- 
gence, and notfor the defendant to disprove it, is in 
some cases one of considerable hardship to the 
plaintiff; because it may be that the true cause of 
the accident lies solely within the knowledge of the 
defendant who caused it. The plaintiff can prove the 
accident, but he cannot prove how it happened so as 
to show: its origin in the negligence ofthe defendants. 
This hardship is avoided to a considerable extent 
by the rule of res ipsa loquitur. There are many 
cases in which the accident speaksfor itself, so that 
it is sufficient for the plaintiff to prove the accident 
and nothing more. He is then entitled to have the case 
submitted to the jury, and it is for the defendant 
if he can, to persuade the jury that the accident arose 
through no negligence of his. i l 

The maxim res ipsa loquitur applies whenever it is 
so improbable that such an accident would have 
happened without the negligence of the defendant that 
æ reasonable jury could find without further evi- 
dence that it was so caused. There must be reason- 
able evidence of negligence’, it is said in Scott v. 
London Dock Co. (4) ‘but where the thing is shown to be. 
under the management of the defendant or his servants, 
and the accident is such as in the ordinary course 
of things does not happen if those who have the 
management use proper care, it affords reasonable 
evidence, in the absence, of explanation by the 
defendant, that the accident arose from want of 
care,’ 

On the other hand, if the defendant produces a 
reasonable explanation, equally consistent with 
negligence and nonegligence the burden of provin 
the affirmative, thatthe defendant was negligent an 
that his negligence caused the accident, still remains 
with the plaintiff. 

There is not, indeed, even where res ipsa loquitur 
applies, any legal presumption of negligence, so that. 
the legal burden of disproving it lies on the defen- 
dant. But the plaintiff by proving the accident has 
adduced reasonable evidence, on which the jurors 
may, if they think fit, find a verdict for him.” 

In Bevan on Negligence, Edn. 4, Vol. 1 at 
p. 126 the law on the subject is summarised 
as follows : 

“There must be reasonable evidence of negligence: 
and the mere occurrence of an injury is sufficient 
to raise a prima facie case ; (a) When the injurious 
agency is under the management of the defendant ; (b): 
when the accident is such as, in the ordinary course 
of things, does not happen if those who have the 
management use proper care. Over inanimate things. 
this duty of care is absolute; over animate beings. 
it only goes to guard against injury from their cus- 
tomary habits.’’ 

Both the : Courts below appreciated the 
hardship which is caused to the plaintiff in 
laying the burden of proof upon him in this. 
case. The Court of appeal in its judgment 
remarks : 

“I can see that it is difficult for the plaintiff to 
prove negligence in such cases as the defendant is 
in possession of the premises. But the plaintiff must 
discharge the burden of proof whatever his difficulties. 
may be.” 


Iam not aware whether the attention of 
the Court below was drawn to the law as I 
have stated above, but in my opinion on the 
facts which have been proved and found in 
the case, 2 stage had been reached where the 

© 
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presumption of negligence arose against the 
defendant and it was for the defendant to 
explain how the fire got into the rooms and 
that he was free from any negligence in the 


fire having got into the rooms and in burn- 


ing the house and this burden the defen- 
dant had failed to discharge. It may be 
that a domestic fire is not a dangerous 
article, still it has got to be kept at a pro- 
per place and used with due care and if 
the fire. starts from a room in the first floor 
(a pucca room) and it is definitely proved 
that the night was calm and the fire was 
not an act of God or an act ofan incendiary 
then, in my opinion, itis for the tenant to 
establish how the fire got into the room 
and how it burnt the house, and in the 
absence ofan explanation on the defen: 
dant’s part it should be presumed that 
there must have been some negligence on 
his part. ; 
“For the reasons given above, I hold that 
in the events that have happened defendant 
was lable for the loss caused to the build- 
ing by fire. But as the issue as to the 
amount of damages has been left un- 
determined by the trial Court it is necessary, 
before I can finally dispose of this case, that 
there should be a finding as to the amount 
of damages. I accordingly remit the follow- 
ing issue for the determination by the 
lower Appellate Court: “What is the 
amount of damages which the plaintiff is 
entitled to recover from the defendant in 
the circumstances of the case?” The lower 
Appellate Court will send its finding within 
three months and on receipt of the finding 
the usual ten days will be allowed to-the 
parties for objection. 


D. Order accordingly. 
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included in “land?” in s. 127—Fishery rights— Suit 
for rent—Jurisdiction of Civil or Revenue Courts. 

Fishery rights constitute immovable property. 
Under s. 107 of the T. P. Act a lease of fishery rights 
for any term exceeding one year can be made only by 
a registered instrument. 43 Ind. Cas. 962 (3), relied n 

Where a lease is governed by s. 107 and not by 
s. 106 of the T. P. Act, and there is no acceptance of 
rent by the lessor or any agreement by him that the 
former lessee should remain in possession without the 
execution of a lease, s. 116 is not applicable. 186 Ind. 
Cas. 625 (4), 15 Ind. Cas. 830 (5), referred to. 

Fish found in a river cannot besaid to be ‘Produce 
of land” and a suit for money due on account of 
fishery rights in a river does not lie under s. 108 (2), 
ae Rent Act. Such a suit is cognizable by a Civil 

ourt. 

“Produce cf land” is not included in the expres- 
sion “land” in s. 127. A suit for rent on account of , 
fishery rights does not lie under s. 127, Oudh Rent Act 
and being a suit of a civil nature not barred by the 
provisions of the Oudh Rent Act itis cognizable bya 
Civil Court. 


S. C. A. against the order of the Civil 
Judge of Gonda, dated July 7, 1937. 


Order of Reference 


Zia-ul-Hasan, J.—(November 13, 1940.)— 
These connected appeals arise out of a suit 
brought by the Deputy. Commissioner of 
Gonda as Manager, Court of Wards, Ajudhia 
and Birwa estate, for recovery of fishery 
dues from eight defendants. The dues were 
in respect of catching fish in a river which 
passes through four villages two of which 
belong to the Ajudhia estate and the other 
two to the Birwa estate and the claim was 
for 1342 and 1343 Fasii. 

The plaintiffs case was that Thakur, 
defendant No. 1 was given a lease for catch- 
ing fish in the four villages during the 
year in suit for Rs. 88 a year and that all 
the defendants caught fish in the river in 
the villages and in the year in question. In 
relief A of the plaint a sum of Rs. 176 was 
claimed from the defendant No. 1 on the 
basis of the lease and in relief B an alter- 
native claim was made for recovery of the 
same amount of money from all the defen- 
dants in case the lease in favour of defen- 
dant No. 1, be not held proved. 

The suit was contested by the defendants 
on various grounds and the trial Court, the 
learned Additional Munsif of Gonda, dis- 
missed the suit. On appeal by the plaintiff 
the learned Civil Judge of Gonda, decreed 
the entire suit against all the defendants 
jointly. Appeal No. 360 has been brought 
by defendant No. 1 and his two sons, defen- 
dants Nos. 2 and 3 and Appeal No. 374 has 
been filed by defendants Nos. 4 to 8. 


One of the questions raised in Appeal 
No. 374 is that the suit was not cognizable 
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‘by the Civil Court and reliance was’ placed 
on the definitions of “land” and “rent” 
contained ins. 3 of the Oudh Rent Act of 
1886. Itis argued that the amount claimed 
was rent within the meaning of the Oudh 
Rent Act and also of the present U. P. Ten. 
Act, and therefore, the suit in the Civil Court 
was barred under s. 108 (2) of the Act of 
1886 which is the Act which was in force 
when the suit was brought. On behalf of 
the plaintiff-respondent the argument is 
disputed, and the point is not free from 
difficulty. No case bearing directly on the 
point has been referred to on either side. 
The learned Counsel for the appellants 
relies on Selected Decisions of the Board of 
Revenue No. 1 of 1922, (Babu Kheter Mohan 
Chatterji v. Domi) (1), but no question of a 
fishery arose in that case. Mr. Ghose on 
behalf of the Court of Wards on the other 
hand relies on the case of Mahananda 
Chakravarti v. Mongala Keotani, (I. L. R. 
31 Cal. 937) (2), but this case too being based 
on the local rent law of Bihar and not deal- 
ing with fishery rights in a running stream 
is of little help in this case. 

There is the further question whether a 
lease of fishery rights falls under s. 107 of 
the T. P. Act. ; 

It seems to me advisable that these appeals 
be heard by a Bench and I direct accord- 
ingly. 


Mr. R.N. Shukla, for the Appellant. 


Mr. H. K. Ghosh, for Respondents No. 1 
(a and b). 


Judgment of the Division Bench 


Bennett and Madeley, JJ.—(August 
90, 1941).—Second Civil Appeals Nos, 360 of 
1937 and 374 of 1937 arise out of a suit 
brought by the Deputy Commissioner of 
Gonda, as Manager of the Courts of Wards 
in charge of the Ajodhia and Birwa estates, 
against eight defendants, one of whom has 
since died. The suit was brought to recover 
from the defendants a sum of Rs. 176 on 
the basis of a lease, and it was further 
prayed that if this lease was not found 
proved then a decree for Rs. 176 or any 
other amount might be passed in favour of 
the plaintiff on account of the possession 
and enjoyment by the defendants of certain 
fishing rights for the year 1342 and 1343 
Fasli. 

Four villages through which the river 
Tehri flows are included in the Ajodhia and 


(1) Sel De (B F) I of 1922, 
(2) 31 0937. 
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Birwa estates. It was alleged that the lease 
of fishing rights in this river where it flows 
through these villages had in previous years 
been given to the defendant No. 1 Thakur, 


“and that for the years 1342-1344 Fasli an 


agreement had been arrived at between the 
Special Manager of the Court of Wards and 
this defendant, providing that certain 
amounts in respect of each village, totalling 
Rs. 88 per annum, should be paid by Thakur 
as in previous years for the fishing rights. 
It was further alleged that defendant No. 1 
with the other defendants, who are his rela- 
tions, took fish out of the river where it 
flows through these villeges in the years 
1342 and 1343 Fasli, but that defendant No. 1 
evaded the execution ofa lease. It was on 
this aceount that the plaint included the 
prayer that if the agreement was found to be 
invalid for want of a lease, a decree might 
be passed in favour of the plaintif on the 
basis of the possession and enjoyment of the 
defendants. 

The pleadings gave rise to the following 
issues :— : 

l. Did the Special Manager of the Court 
of Wards, Gonda, lease out the fisheries in 
suit to the defendant No. 1, as alleged by the 
plaintiff ? 

2. Did the defendants catch the fishes, 
as alleged? If so the approximate vaiue 
thereof ? 

3 Is the suit not maintainable on the 
regular side? 

Is the suit not maintainable in the 
Civil Court ? 

do. Is the suit bad for multifariousness ? 

6. To what relief and against which def- 
endants is the plaintiff entitled ? 

On the first issue the learned Munsif who’ 
tried the suit found that the Special Manager 
of the Court of Wards had not leased out the 
fisheries, no lease having been executed and 
registered. In view of this finding he did 
not decide the second issue. On the third 
issue he held that the suit was maintainable 
on the regular side, and on the fourth that 
the Civil Courts had jurisdiction. The ques- 
tion covered by the fifth issue was whether 
the Deputy Commissioner was entitled as 
Manager of both the Ajodhia and Birwa 
estates to sue jointly on their behalf. The 
Munsif held that he could do so. In view 
of his finding on the first issue he dismissed 
the suit. 

In first appeal the Civil Judge of Gonda 
found that although no document had been 
executed, a lease had been given by the 
Special Manager to defendant No. 1, mean- 
ing by that that there was an oral agree- 
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ment between the parties that the defendant 
No. 1 should have the right to fish as in 
previous years. 

The Civil Judge also held that the evi- 
dence showed that the defendants had been 
in possession of the fishing rights in the 
years in suit, that is they had taken fish 
from the river in those years. 

As regards the legal objection arising out 
of the omission to execute and register a 
lease the Civil Judge expressed the opinion 
that registration would have been required 
only if there had been a written lease. 
He observed that an oral settlement could 
not be bad for want of registration. 

The Civil Judge accordingly allowed the 
appeal and decreed the plaintiff’s suit foy 
Rs. 176, allowing payment to be made in 
instalments. 

Two second civil appeals were filed against 
this. decree, the first by the defendent, 
Thakur, Jagannath and Baijnath, and the 
second by.the defendants Lally, Gangai, 
Santoo and Mahabir. These appeals came 
before a learned single Judge of this Court 
who referred them tc a Bench as they raise 
legal questions of some diffculty. 

We have heard separate arguments in each 
appeal, the two sets of appellants being 
separately represented. As the same ques- 
tions have to be considered in each we are 
disposing of both appeals in this judgment. 

We are clearly of opinion that the view 
of the learned Civil Judge that the agree- 
ment between the parties constituted a valid 
lease cannot be supported. He held, and 
we agree, that fishery rights constitute 
immovable property. According to the 
definition of this expression in the General 
Clauses Act it includes benefits arising out 
of land, and the definition in the Indian Regis. 
Act specifically refers to fisheries. Moreover 
it has been held in more than one case that a 
tight of fishing is an interest in immovable 
property, vide Sitaram v. Petia, (43 Ind. 
Cas. 962) (8). Under s. 107 of the T. P. Act 
a lease of immovable property for any term 
exceeding one year can be made only by a 
registered instrument. This definitely ex: 
cludes the possibility of an oral lease. There 
“must be a written instrument, and it must 
he registered. It follows that the plaintiff 
was entitled to succeed, if at all, only on the 
basis of possession and enjoyment, or, as it 


has been termed by the appellants’ learned ` 


Counsel, use and occupation. 

Learned Counsel for the respondent con- 
ceded that fishery rights constitute immov- 
able property, but he nevertheless argued 

(3) 43 Ind, Cas. 962; 14N L R 35; A I R4917 Nag 37. 
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in support of the view taken by the lower 
Appellate Court. He referred to the case of 
Anwar Ali Bepari v. Jamini Lal Ray 
Chaudhuri, (I. L. R. Vol. II, 1989 Cal. 255) 
(4), as showing that a monthly or yearly 
tenancy created -after the passing of the 
T. P. Act is a leasehold interest, and that in 
view of the provisions of s. 116 of the 
T. P. Act if a lessee remains in possession. 


after the determination of the lease 
granted and lessor accepts rent from. 
him or otherwise assents to his con-- 


tinuing in possession, the lease is, in the 
absence of an agreement to the contrary 
renewed from year to year, or from month 
to month. But the present case is governed.. 
by s. 107 and not bys. 106 of the T. P. Act, 
and there being no acceptance of rent by _ 
the lessor or any agreement by him that the 

former lessee should remain in possession 
without the execution of a lease s, 116 is not. 
applicable. The evidence shows that pre- 
vious leases had been executed for three. 
years. There had been no lease from month 
to month or from year to year, and it was. 
clearly proved that the proposal was to 
grant another lease for a period of three 
years. Indeed the case was brought on 
the allegation that such a lease had been 
granted. 

In Ramchandra Shivajiram v. Tama, 
(I. L. R. 36 Bom. 500) (5), a lease was exe-. 
cuted, but not registered, and it was. 
held that while the plaintiff could not be 
allowed to rely on the lease set up by her 
because it was not registered, or to give 
oral evidence of the lease, she could recover 
for use and occupation for the period 
admitted. z 

It was argued that there was no justifica- 
tion for decreeing on the basis of use and 
occupation the sum of Rs. 176 since that 
was the precise amount alleged to have- 
been agreed upon, evidence regarding which. 
agreement was inadmissible. But there is. 
evidence that the same amount was paid in 
previous years, and there is also evidence 
to show the value of the fish taken out of the 
river by the appellants. This shows that 
the amount decreed was reasonable. We, 
ale, therefore, of opinion that there was 
justification for the award of Rs. 176 for two 
years, assuming that there are no other 
valid objections to the decree. 

It was also contended that there was no 
justification for holding all the defendants 
liable. ‘The lease in previous years had been 


`- CHIL R (1989) 2 Cal 254; 186 Ind. Cas 695: AIR 
1940 Cal 89; 43 C W N 797; 12 R C 500. 
- (9) 36 B 500; 15 Ind. Cas. 830;14 Bom L R 390. 
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executed by the first defendant, Thakur, 
and according to the evidence it was pro- 
posed that he should be the lessee again. 
But the evidence showed that the other 
defendants were related to him and it also 
:showed that they took part in the fishing. 
‘On this evidence the lower Appellate Court 
held that they had all been in possession and 
-enjoyment, and there is no good ground on 
which we could interfere in second appeal 
with this finding of fact. Learned Counsel 
in Appeal No. 374 argued that one of his 
‘clients had pleaded enmity with the other 
-defendants and argued therefrom that it 
was not likely that he would have joined 
with them in fishing, but he conceded that 
‘the allegation of enmity was not supported 
“by evidence and that the plaintiff's wit- 
messes were not cross-examined on it. We 
-can discover no reason why the finding of 
‘the lower Appellate Court in respect of the 
joint liability of the defendants should not 
spe accepted. 

The principal contention of the learned 
‘Counsel in Appeal No. 374, however, was that 
the Civil Courts had no jurisdiction. The 
suit should, he argued, have been brought 
under s. 108 (2) and s. 127 of the Oudh Rent 
Act, and if it was cognizable by the Revenue 
‘Court under these sections the Civil Courts 
had no jurisdiction. Section 108 (2) provides 
for suits being brought by a landlord against 
‘tenants for arrears of rent; and s. 127 
provides for such suits being brought against 
trespassers as tenants both for rent and for 
-ejectment, 

We have not been referred to any rele- 
‘vant authorities on this point. 

The primary question for consideration is 
-whether the amount due from the defen- 
-dants for the enjoyment of these fishery 
rights constituted rent within the meaning 
of the Oudh Rent Act. “Rent” is defined in 


s. 3 of the Oudh Rent Act as— 

“The money, or the portion of the produce of land, 
payable on account of the use or occupation of land, or 
-on account of any right in land, or on account of the 
use of water for irrigation.” 


“Land” is defined as including— 

“The ungathered produce of land, whe- 
-ther spontaneous or not, and whether grow- 
ing in earth or in water.....” E 

Learned Counsel referred to the definition 
of “rent” in the U. P. Ten. Act of 1939, 
namely, 

‘Rent’ means whatever is, in cash or kind, or partly 
-in cash and partly in kind, payable on account of the 
use or occupation of land or on account of any right in 
land and in Chap. VII, except when the contrary in- 
‘tention appears, includes sayar.” 


Chapter VIL is headed “Payment and 
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recovery of rent” “Sayar” is defined 
including— 

“Whatever is to be paid or delivered by a lessee or 
licensee on account of the right of gathering produce, 
forest rights, fisheries and the use of water for 
irrigation from artificial sources.” 

Learned Counsel conceded that the provi- 
sions of the U. P. Ten. of 1939 have no appli- 
cation in the present case. The definitions 
quoted from this Act have been adopted 
almost word for word from the definitions 
in the Agra Ten. Act and there would be no 
justification for applying them to the Oudh 
Rent Act. Had it been intended that the 
same definitions should apply in the Oudh as 
in the Agra province it would be reasonable 
tgexpect that the definitions in the Oudh 
Rent Act would have been amended in one 
or other of the numerous amending Acts 
since 1921. 

Itis strongly argued, however, that the 
case is covered by the definition of “land” in 
s. 3 of the Oudh Rent Act which, as we have 
shown, includes the ungathered produce of 
land, whether spontaneous or not, and whe- 
ther growing in earth or in water. It was 
argued that just as in the U. P. Ten. Act 
of 1939 “land” ‘includes land covered by 
water used for the purpose of growing 
singhara or other produce,” so fish may be 
considered to be the produce of land, as they 
grow in water. 

We entertain some doubt whether it was 
not intended to restrict the meaning of 
“produce” to vegetable produce. And apart 
from this there are other difficulties in 
adopting the view put forward by the 
learned Counsel for these appellants. In 
the case of a tank itis possible to say that 
the fish are the produce of that tank, assum- 
ing that no water flows in from or out to other 
places where the fish may be produced. But 
in the case of a river it is impossible to say 
that the fish found in it have been produced 
within any particular area. It is indeed 
probable that fish found in particular area 
were born and developed for the most part 
elsewhere. 


Further it appears to us doubtful whe- 
ther such a suit could be brought under 
s. 127. This section provides for suits being 
brought against persons taking or retaining 
possession of land without being entitled to 
such possession and to their ejectment as 
trespassers. The expression “land” in this 
section could not, we think, include the 
produce of land. The same difficulty might 
arise in s. 180 of the present U. P. Ten. Act, 
the corresponding section of that Act, 
because that section provides for similar 

e 


as 
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suits where a person takes or retains posses- 
sion. 

“Ofa plot or plots of land otherwise than in accor- 
dance with the provisions of the law for the time being 
in force and without the written consent of the persons 
entitled toadmit-him as tenant.” 

In the case of a river andriver bed no plot 
or plots of land are demarcated and shown in 
the revenue records unless as a result of 
diluvial action what was formerly dry land 
has now become the bed of a river. | 

For these reasons we are doubtful whether 
in any event it would be possible to sue in 
the Revenue Courts to recover the value of 
fish taken out a river by a person not 
entitled so to do. Section 9 of the Civil P.O, 
confers jurisdiction on the Civil Court to try 
all suits of a civil nature excepting suits of 
which their cognizance is either expressly or 
impliedly barred. Weare not prepared to 
hold that the suit under consideration was 
barred by the provisions of s. 108 of the 
Oudh Rent Act. 

for these reasons we are of opinion that 
there is no force in these appeals and we 
dismiss them with costs, 


D. Appeals dismissed, 





CALCUTTA HIGH COURT 
Appeal No. 34 of 1937 
November 19, 1940 

KHUNDKAR AND LODGE, Jd. 

SASHI KUMARI DEVI w/o 

MOHINI KISHORE ROY— APPELLANT 
versus 
DHIRENDRA KISHORE ROY 


AND OTHER—-RESPONDENTS 

Hindu Law—Religious Endowment —Worshipper, 
as such, if can sue for declaration that property is 
debutter—Family endowment — Any member, if can 
institute suit of aforesaid nature—Civil Procedure 
Code (Act V of 1908), O. XLI, rr. 33 and 20—Suit by 
worshipper agarnst shebait, tidol and transferees for 
declaration that suit property is debutter property of 
idol —Suit decreed—Appeal by transferees — Neither 
shebait nor idol made party —- Omission held one of 
form and not substance-—Practice—A ppeal—A ppellate 
Court reversing original Court's judgment, if bound 
to discuss all reasons given by original Court. 

. A worshipper as such has not an unqualified right to 
sue for a declaration that immovable property is the 
debutter property of the idol. When the shebait him- 
self is negligent or alienates debutter property in breach 
of trust, not only a prospective shebait under the terms 
of the grant but any member of the family in case of a 
family endowment may maintain the suit on behalf of 
the deities to recover that property froma trespasser. 
Jagadindra Nath Roy v. Hemnnta Kumari (4) and 
174 Ind. Cas. 122 (8), relied on. 108 Ind. Cas. 361 (7), 
explained. 135 Ind. Cas, 273 (6), not followed. [p. 
243, col. 2; p. 244, col. 1.) ; 

It cannot be said that a judgment of reversal isnot a 


proper judgment merély because all the regsons given. 
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by the original Court are notdiscussed, Ifthe reasons 
given by the Appellate Court are so cogent as to justify 
the finding, no discussion of other less convincing rea- 
sons is necessary, and in such a case omission to dis: 
cuss all the reasons given by the original Court is per-. 
fectly justified. [p. 244, col. 2.) 

Where the worshipper’s suit against the shebait, 
idol and transferees of debutter property for a declara- 
tion that certain immovable property was debutter 
property of the idol having been decreed the defendant 
transferees went up in appeal but failed to make the 
shebatt and the idol parties to the appeal : 

Held, that the shebait and notthe idol had the right 
to sue and be sued and as the idol was in fact repre- 
sented in appeal by the plaintiff-respondent, omission to 
make either the shebatt or the idol herselfa party to 
the appeal was at mostan error in form and not in 
substance. dJagadindra Nath Roy v. Hemanta 
Kumari (4), relied on. 146 Ind. Cas. 1044 (2) and 87 
Ind. Cas. 30914), distinguished. [p. 243, col. 2.) 


A. from the appellate decree of the Sub. 
ae Second Coyrt, Tippera, dated June 
12, 1936. 


Dr. Sarat Chandra Basak and Mr. Phani 
Bhusan Chakravarti, for the Appellant. 

Messrs. Jatindra Mohan Choudhuri and 
Rabindra Nath Choudhury; and Holiram 
Deka, for Respondents Nos. 2, 3 and 11; 
and 1, 13, 14, 16, 17, 19, 20 and 22 to 31 
respectively. l 


Lodge, J.—This second appeal arises out 
ofa suit instituted by a worshipper of a 
Hindu family deity in which the plaintiff 
prayed forthe removal of the shebait, for 
the framing of a scheme for the ` proper 
sheba of the goddess, for a declaration that 
certain immovable properties were debutter 
properties and for a permanent injunction 
restraining the defendants from interfering 
with the sheba and puja of the deity and 
the collection of profits from the debutter 
properties, One Hara Kishore Roy was the 
owner of 1 anna, 13 gandas, 1 kara, 1 krant 
Share in hisya Krishna Ballav Roy which 
was one of the separate shares of a revenue 
paying estate known as Taluq Daul Jagat 
Ballav Roy. In the year 1848, Hara Kishore 
Roy executed a document by which he 
created a permanent dar-taluq in favour of: 
the family deity, Sri Sri Baradeswari. 
Hara Kishore was the first shebait and was 
succeeded by his adopted son Barada 
Kishore Roy. Barada Kishore died leavine 
three sons, the eldest of whom was Mohini 
The three sons died leaving as the only male 
dsscendant of Hara Kishore in the direct 
line, Dhirendra son of the eldest son Mohini. 
Mohini had married twice. Dhirendra is the 
son of Mohinti’s first wife who has since died. 
The plaintiff Sashi Kumari is the widow of 
Mohini, and the step-mother of Dhirendra. 
The plaintiff impleaded her step son, Dhi- 


242 


rendra as shebatt: he was defendant No. 1 
in the suit. In addition, plaintiff impleaded 
certain persons who were alleged to be 
transferees of portions of the debutter pro- 
perty and certain other persons as members 
of the founder’s family interested in the 
endowment. Also the deity herself was 
made defendant No. 13inthe suit and was 
represented by a Pleader guardian appoint- 
ed by the Court. The plaintiff alleged that 
there had been breach of trust on the part 
of the various shebaits who had transferred 
portions of the debutter property as though 
it had been their private property, and that 
there.hacd been negligence on the part of 
defendant No. lin the performance of his 
duties as shebait. The shebait, defendant 
No. 1, didnot contest the suit. The guar- 
dian appointed on behalf of the deity, 
defendant No. 13, reported that the in- 
terest of the deity was the same as that of 
the plaintiff. Certain of the alienees con- 
tested, disputing the debutter character of 
the properties and also disputing plaintiff’s 
right to institnte the suit. The original 
Court‘decreed the suit in part in the follow- 
ing terms : i 

“It is hereby declared that the deity defendant 
No. 13 hasa dar-talug at an-annual sama of Ra. 7 
under and in respect of G annas 17 gandas 2 karas 
share of Touzi No. 119 of the Tippera Collectorate 
described in schedule Kha of the plaint and that the 
said day-talug in the debutter property of the God- 
dess Sri Baradeswari (defendant No. 13). It is 
further declared that all the lands of schedule Ka 
excepting G. S. Dag 1929 form the exclusive lands 
of the aforesaid dar-taiug of defendant No. 13. It is 
further ordered and decreed that defendant No. 1 be 
removed from the offce of shebatt of defendant No. 13 
and a scheme be, framed by the Court for better 
management and administration of the debutier estate 
and tor proper maintenance of the sheba and puja 
of the deity defendant No. 13; and that all the defen- 
dants connected with the founder’s family and 
interested to see due Uebel ie cf the sheba and 
puja of the Goddess Sree Buradeswari be invited to 
submit schemes for approval of the Court within two 
months hence. The claim for permanent injunction 
and the claim to ©. S. Dag 1929 are disallowed.”’ 


Against this decree defendants Nos. 2, 3, 
5,7, 11 and an heir of defendant No, 4 
appealed. Theappellanis were all trans- 
ferees ; but they were not all the alleged 
transferees impleaded in the suit. Some of 
those alleged transferees did not join in 
the appeal. The sole respondent impleaded 
in the appeal was the plaintiff, Sashi Kumari 
Debi. Neither the shebatt defendant No. 1, 
nor the deity defendant No. 13 was made 
party tothe appeal. The attention of the 
appellants was drawn by the Court to the 
fact that some of the parties to the suit 
had not keen made parties in the appeal, 
and the appellants were directed to take 
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the necessary steps. To this the appellants 
replied that asno relief was sought against 
the other parties to the suit, it was not 
necessary to make them parties in the 
appeal. The appeal was heard by the Sub- 
ordinate Judge, second Court, Tippera. The 
learned Subordinate Judge came to the con- 
clusion that 

“the right of a member of the family of the founder 
of a debutter (other than the shebait) to bring a suit’ 
respecting the debuéter right arises only when the 
shebatt has declined to bring such a suit or has by 
his conduct placed himselfin such a position that he 
cannot be expected to bring such a suit.” 


The learned Judge further held that the. 
sult was brought under the instigation of 
the shebait (defendant No. 1) and that 


“the prayer for removal of defendant No. 1. from 
the office of sbebait, the appointment of a new shebait 
in his place and the framing of a scheme for the ad- 
ministration of the debuiter wasa mere dodge anda 
cloak to enable the suit to be instituted in the name 
of the plaintiff.’’ 


The learned Judge therefore held that 
plaintiff was not entitled to succeed. He- 
accordingly allowed the appeal and dis- 
missed the suit with costs. Plaintiff has 
preferred this second appeal and has made 
parties not only those who were parties to 
the appeal in the Court below but also 
those parties tothe original suit who were 
not impleaded in the lower Appellate 
Court. Some of the respondents before us 
have filed a cross-objection. Three argu- 
ments have been urged before us, viz., (1) 
that inasmuch as the decree in the original 
Court was in favour of the deity, the appel- 
late Court had no jurisdiction to set aside 
that decree in an appeal to which neither 
the deity nor the shebait was a party; (2) 
that any worshipper of a family idol is 
entitled to maintain a suit for a declaration 
that immovable property is debutter pro- 
perty, and (3) that the learned Subordinate 
Judge’s finding that the suit was brought 
under the inspiration of the shebait was not 
arrived at after a proper consideration of all 
the evidence. 


Dr. Basak on behalf of the appellant 
drew our attention to the wording of 
O. XLI, r. 38, Civil P. C. and argued that 
though an appellate Court may pass a 
decree in favour of a person who is not 
party to the appeal, the Court is not au- 
thorized to pass a decree against such a 
person, andin support of his argument he 
referred to the case in Kamala Kanta 
Debnath v. Tamijaddin (1). Dy. Basak, 
therefore, contended that as neither the- 
shebait (defendant No. 1) nor the idol (de. 
(1) 61 © 919; 154 Ind. Cas. 101; A I R 1935 Cal. 24; 
TR C430. è 
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fendant No. 13) was a party to the appeal 
the learned Snbordinate Judge had no 
jurisdiction to set aside the decree which 
was in fact a decree in favour of the idol 
(defendant No. 13). This objection was not 
taken by the respondents in the lower ap- 
pellate Court. It is true that the officers of 
the Court had pointed out that certain of 
the parties to the original suit had not been 
made parties to the appeal and that the ap- 
pellants had not added the persons so omit- 
ted. But no objection was taken by the 
respondents as to the competency of the 
appeal, and therefore no opportunity afforded 
to the appellants in the lower Appellate Court 
to pray for the addition of the deity or the 
shebazt as a party under O. XLI, r. 20. 
Reference was made to the casesin Kanhaiya 


Lal v. Hamid Ali (2) and Pramatha Nath. 


Mullick v. Pradyumna Kumar Mullick 
(3), as authorities for the view that the idol 
was a necessary party. Kanhaiya Lal v. 
Hamid Ali (2), is authority for the view that 
the idol or his representative is a necessary 
party In a suit for possession of land said 
to have been dedicated to the idol. Pra- 
matha Nath Mullick v. Pradyumna Kumar 
Mullick (3), merely lays down that in a 
dispute ,between co-shebaits regarding the 
location of the idol, the idol should be repre- 
sented by a disinterested third party and 
that persons interested in the worship should 
also be joined as parties. In our opinion these 
rulings are no authority for the view thet in 
a sult for declaration that immovable property 
is the debutter property of an idol, the idol as 
distinct from the shebait, is a necessary party. 

On the contrary, it was held in Jagadindra 
Nath Roy v. Hemanta Kumari (4), that the 
shebait and not the idol had the right to sue 
and be sued. If, therefore, the idol was re- 
presented in the appeal, the omission to make 
the idol a party would not be fatal to the 
appeal. In our opinion, the interests of the 
idol were in fact represented before the lower 
Appellate Court by the plaintiff-respondent; 
and the omission to make either the shebait 
(defendant No. 1) or the idol herself (defen- 
dant No. 13) a party to the appeal was at 
most an error in form and not in substance. 
If the objection had been taken, the party 
could have been added in accordance with 

(2) 60 T A 263; 146 Ind. Cas. 1044; A IR 1933 PC 
198; 8 Luck 351; 10 O WN 622- (1933) M WN 816, 
65 M LJ 811; 6 R P C 61;38L W 294; 38 CWN 
151 (PC). 

(3) 52 I A 245; 87 Ind. Cas. 305: A I R 1925 P C 139: 
52 C 809; 23A L J 537,49 ML J 30; (925) M W N 
431; 41 OL J 551; 2 O W N 557;27 Bom. L R1064: 
22 L W 492; 30 C W N 25; 3 Pat. L R 315 (P O). 


(4) 31 I A 203: 32 C 129; 8 Sar. 698; 8 C W N 809; 
6 Bom. L R 765;1 A L J 585(P O. ° 
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the provisions of O. XLI, r. 20 and the defect 
removed. Both the idol and the shebait are 
parties to this second appeal, and the appeal 
has been heard in their presence. We are 
accordingly of the opinion that the judgment 
and decree of the lower Appellate Court 
should not be set aside merely for the alleged 
defect of parties. 

The learned Subordinate Judge held 
thata worshipper as such has not an un- 
qualified right to sue for a declaration that 
immovable property is the debutter pro- 
perty of the idol. Dr. Basak contended that 
this view of the law was incorrect, and cited 
three rulings which appeared to support 
his contention. In Thakurdwara Sahawman 
v. Jewan Das, 108 Ind. Cas. 270 (5), the 
learned Judge observed “the rulings are 
clear that the worsippers can bring a ‘suit 
for a declaration.” The rulings referred to 
are not mentioned. It-is not stated that 
any single worshipper on his own behalf 
and not acting in a representative capacity 
on behalf of the entire body of worshippers 
is entitled to bring sucha suit. It is not 
clear from this decision that the right of the 
worshippers to sue was held to be unqualified. 
If it is urged that this authority gives to the 
worshippers an unqualified right to sue for 
such a declaration, it is in our opinion, 
contrary to the law as laid down in Jagadin- 
dra Nath Roy v. Hemanta Kumari (4). 
Reliance was also placed on the decision 
in Giris Chandra Saw v. Upendra Nath 
Giridas (6). In that case the learned Judges 
came to the conclusion that the plaintiff in 
the suit was in fact the shebait and as such 
was entitled to sue. But there are observa- 
tions in the judgment of Suhrawardy, J., 
which seem to support the view that any 
member of the family of whose spiritual 
benefit the worship of the idol was established 
and who has further the prospect of holding 
the office of shebait is entitled to maintain 
such a suit. In so far as this finding was not 
necessary for the decision of that suit,the find- 
ing’ must be regarded merely as an obiter 
dictum. We are not satisfied that the learned 
Judge intended to lay down that a worship. 
per has an unqualified right to sue. But 
if it be contended that such was the rule laid 
down, we must point out that the finding 
as based. partly on the decision in Abdur 
Rahim v. Mohammed Barkat Ali (7), and 

(5) 108 Ind. Cas. 270. 

(6) 35 O W N 768; 135 Ind. Gas. 273; AIR 1931 Cal. 
776; 54 CL J 544; Ind. Rul. (1939) Cal. 81. 

(7) 99 TA 96; 108-Ind. Cas. 361; AIR 1928 P C16; 
50 C 319; 9P L T 65:1 LT 40Cal. 19; 27 L W 339; 


32 CW N 482; 26 A L J 464; 54M LJ 609; 30 Bom. L 
R 774; 48 © L J 55 {P O). 
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partly on two extracts from Dr. Gour's 
Hindu. Code. In the judgment in Abdul 
Rahim v. Mohammad Barkat Ali (7), two 
questions only were dealt with vtz., whether 
the suit was ‘maintainable in view of the pro- 
visions of sub-s. (2) of s. 92, Civil P. C., 1908; 
and whether the suit was ‘barred by the rule 
of res judicata under Expln. 6, s. 11 of 
that Code.’ The extent of the right of a 
worshipper ata mosque to maintain such a 
suit was not discussed; and it is not possible 
to ascertain from that decision whether the 
‘right (which was not there denied) was an 
unqualified right or wasa right peculiar to 
Muhammadans under the Muhammadan 
Law. 

The quotation from Dr. Gour’s Hindu 
Code reads, s. 263 (3) “any person interested 
in the endowment may sue to set aside an 
improper alienation of its property by the 
manager.” The decisions on which this is 
based do not, however, entirely supportithis 
view. In our opinion none of the decided 
cases which were placed before us with 
the possible exception of Giris Chandra 
Saw v. Upendra Nath Giridas (6), lay 
down a rule contrary to the view of the law 
expressed in the devision of the lower Ap- 
pellate Court. 
Lal Barman (8). It wasstated that 
“when the shebait himself is negligent or alienates 
debutter property in breach of trust, not only a pros- 

ctive shebait under the terms of the grant but any 
memberof the family in case ofa family endowment 
may maintain the suit on behalf of the deities to re- 
cover that property from a trespasser,” 

This is essentially the same view as that 
taken by the learned Judges in the lower 
Appellate Court and any other view would 
in our opinion conflict with the rule laid 
down in Jagadindra Nath Roy v. Hemanta 
Kumari (4). It was further argued that in 
view of the definite findings of the Court 
of first instance, the learned Subordinate 
Judge's finding that the suit was brought 
under the inspiration of the skebart and that 
the prayers for relief against the latter 
were added merely as a dodge to enable 
the plaintiff to maintain the suit, was not 
‘ustified. In the argument if was pointed 
out that the learned Munsif gave a number 
of reasons for his finding, and that those 
reasons were not discussed in the judgment 
of the learned Subordinate Judge. The 
learned Subordinate Judge gave reasons for 
his finding, which seemed to him conclusive. 
We are unable to hold that a judgment of 
yeversal is not a proper judgment merely 
because all the reasons given by the original 


(8) 41 O W N 1349; 174 Ind. Cas, 122; A IR 1937 
‘Cal. 559; 10 R C 642. 
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Court are not discussed. If the reasons 
given by the Appellate Court are so cogent 
as to justify the finding, no discussion of 
other less convincing reasons seems to us 
necessary. In the present case, the reasons 
given by the learned Subordinate Judge 
were of such a nature; and omission to dis- 
cuss all the reasons given by the original 
Court was perfectly justified. In the result, 
therefore, we are of opinion that this appeal 
must be dismissed. A cross-objection was 
filed by some of the transferee respondents. 
In our opinion, it is not necessary for us to 
consider that cross-objection at all and we 
do not, therefore, decide any of the questions 
raised therein. Hence ordered that the 


* appeal is dismissed with costs. No order is 


passed on the cross-objection. 
Khundkar, J.—I agree. 


D. Appeal dismissed. 





OUDH CHIEF COURT 
Criminal Revision No. 43 of 1941 
August 14, 1941 
BENNETT AND MADELEY, JJ. 
EMPEBROR—CoMPLAINANT 

_ versus 
GAYA DIN AND oTHERS—ACCUSED 


Criminal trial—Sentence—Rioting—Accused order- 
ed under U. P. First Offenders Probation Act, VI of 
1938) s. 4 to furnish security for good behaviour—F act 
that a person from the party of accused was killed, if 
good reason to let off accused on furnishing security 
—-Notice to show cause why sentence should not be 
enhanced — Accused is entitled to argue under 
Criminal Procedure Code (Act V of 1898), s. 439 (6), 
that his conviction was bad — Duty of prosecution to 
tender all evidence. 

Having regard to the frequency of offences of rioting 
and the desirability of discouraging them the Sessions 
Judge should give sufficient reason for releasing the 
accused persons on their furnishing security for their 
good behaviour in future. If their conviction is justi- 
ted to sendthem to jail might very well serve a useful 
purpose and the fact that one member of thair party 
was killed in a fight provoked by him and them is nota 
good reason for letting them off so lightly. (p. 245, col, 
1 


ai the High Court has issued notice on the ac- 
cused to show cause why the sentence should not be 
enhanced he is entitled to argue under sub:s. 6 of s. 439 
of the Criminal P. ©.,that his conviction was not justi- 
fied. [p. 245, cols. 1 & 2.) 
The duty of a Public Prosecutor is not merely to 
secure the conviction of the accused at all costs, but to 
place before the Court whatever evidence is in the 
possession of the prosecution, whether it be in favour 
of or against the accused and to leave the Court to 
decide upon all such evidence, whether the accused 
had or had not committed the offence with which he 
stood charged. ‘The mere possibility or even probability 
for their story being untrue in some respects is not 
sufficient justification for withholding the witnesses. 
[p. 246, col. 2; p. 247, col. 2.) 

(Case-law referred to.) ` 


f 
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Cr, R. of the order of the Sessions Judge 
of Fyzabad, dated December 13, 1940. 


Mr. H. K. Ghosh, for the Applicant. 
Mr. K.P. Misra, for the Accused. 


Order.—Gaya Din, Deota Din, Gauri 
Shankar, Shambhu and Ram Naresh were 
convicted by the learned Sessions Judge of 
Fyzabad on charges under ss. 147 and 323 
read with s. 149 of the I. P. C. The Sessions 
Judge ordered them to be released under s. 4 
of the U. P. First Offenders Probation Act 
on their furnishing security to appear and 
receive sentence when called upon within 
one year and in the meantime to keep the 
peace and be of good behaviour. Notice 
was issued to them by a learned Judge ol. 
this Court to show cause why the sentence 
should not be enhanced. 

The Sessions Judge found that these men 
deliberately attacked another party of men 
as the result of a grievance arising out of 
cattle trespass. A free fight followed in 
which several members of the other party 
received simple injuries, while one member 
of the attacking party, Kaunsla by name, 
was killed, being speared through the ab- 
domen. 

A man named Chandra Shekhar was con- 
victed by the Sessions Judge in a cross case 
under s. 302 of the I. P. C. and sentenced to 
transportation for life for murdering 
Kaunsla but the conviction and sentence 
were set aside by this Court on appeal, it 
being found that he had acted in the exercise 
of the right of private defence. 

The Sessions Judge dealt leniently with 
the five men whose cases are now under con- 
sideration, : 

“considering that the accused have already suffered 
in the death of one of their party and that it will not 
cate any useful purpose in sending these persons to 
jail. 

Having regard to the frequency of offences 
of this nature and the desirability of dis- 
couraging them we do not think that suffi- 
cient reason has been given by the Sessions 
Judge for releasing these persons (except 
perhaps in the case of Shambhu whose age is 
given as 16 years) on their furnishing securi- 
ty for their good behaviour in future. If 
their conviction is justified we think that to 
send them to jail might very well serve a 
useful purpose and ‘we do not agree that the 
fact that one member of their party was 
killed in a fight provoked by him and them 
is a good reason for letting them off so light- 
ly. 

Their learned Counsel has, however, argu- 
ed as he is entitled to do under sub-s. 6 of 


$ 
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s. 439 of the Criminal P. C. that their convic- 
tion was not justified. 

The first information report in this case 
was made by Partap Narain one of the four 
men who are alleged to have been injured by 
members of the party whose cases we are 
now considering. The Sessions Judge found 
that the story told in that report was partiał- 
ly false, and we understand that it was on 
this account that none of these four persons 
was produced in the Sessions Court to sup- 
port the prosecution case. 


The prosecution case rested entirely on the 
evidence of two witnesses named Chaitu and 
Audhu, whoare uncle and nephew. Neither 
of these witnesses was named in the first in- 
formation report, and their statements were 
not recorded by the Investigating Sub-Ins- 
pector for more tkan ten days after the 
occurrence. He arrived soon after the oc- 
currence and recorded the statements of 
some other witnesses. He admitted that the 
names of these witnesses were not mentioned 
to him on that occasion. 


The Sessions Judge observed that the 
learned Govt. Pleader preferred to put up in 
Court only that story which was supported 
by disinterested persons and which justified 
sending the case to Court, and he expressed 
the opinion that the Govt. Pleader acted per- 
fectly rightly in adopting this course. It has 
also been suggested that Partap Narain may 
have omitted the names of these witnesses 
from the first information report because he 
knew that, though witnesses of the occur- 
rence, they were disinterested witnesses who 
would not support in toto his own story 
which was partially false. That no doubt is 
a possible explanation of why these witnssses 
were not named in the first information re- 
port and we have given due consideration to 
it. 

But after carefully examining the evidence 
of these witnesses and considering it with 
the failure to produce them before the Inves- 
tigating Sub-Inspector on his first visit to 
the village, we have come to the conclusion 
that they are unreliable. The Sessions 
Judge himself has pointed out certain incon- 
sistencies and contradictions in their state- 
ments. They may have been disinterested 
witnesses in some degree, since they are con- 
nected with both parties, but this by itself is 
not sufficient to justify the finding that they 
were present at the time ofthe oocurrence 
and have given a true account ofit. It is 
quite possible that during the appreciable 
interval which elapsed between the occur- 
rence and their statements to the Police some 
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influence was brought to bear upon them to 
depose as they did. 

We may mention that they were the prin- 
cipal witnesses in the cross-case also, where 
the report made by Kaunsla (who died the 
next day) was also found by the Sessions 
Judge to be false. The Bench of this Court 
who heard the appeal of Chandra Shekhar in 


that case, after examining the evidence of. 


these witnesses, came to the conclusion that 
it would not be safe to place any reliance 
upon it. In arriving at the same conclusion, 
„however, we have not been influenced in any 
way by the view taken in that appeal. 
Learned Counsel for the persons convicted 
in the present case did not in fact refer to it, 
and we formed our conclusion as to the value 
of the evidence of these witnesses solely on 
the arguments based on the inconsistencies in 
their evidence and the delay in their produc- 
tion. We might also mention that almost 
the sole question before us for consideration 
is which party were the aggressors, and on 
this point the witness Chaitu was unable to 
depose at all, because he did not purport to 

‘arrive on the scene until after the fight com- 
menced. Consequently the conviction of 
these persons is really based on the sole evi- 
dence of Audhu, and he is, we think, the 
more unreliable of the two. 


It is, we consider, desirable that we should 
express our opinion as to the expediency of 
the course adopted by the prosecution in not 
producing any of the four men who were 
undoubtedly eye-witnesses since they are ad- 
mitted to have been present and to have 
received injuries. So far as the main facts 
of the occurrence are concerned, the version 
given in the first information report of 
Partap Narain would not appear to differ 
greatly from the prosecution case eventually 
put forward. It differed actually only as 
regards the motive, alleging that the ‘fight 
followed éhe remonstrance of Chandra She- 
khar with Kaunsla and another member of 
the latter’s party about their cattle having 
grazed Chandra Shekhar’s field. The case 
eventually put forward by the prosecution 
was that the quarrel took place because 
the cattle of Chandra Shekhar or some 
other member of his party had been grazing 
on the land of Kaunsla. 


This is not, we think, a matter of very 
great importance or significance. It was not 
unnatural that Partap Narain should give 
a different version on this point, since the 
other version might be thought to constitute 
exenuating circumstances on the part of 
Kaunsala and his party and put Chandra 
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Shekhar’s party to some extent in the 
wrong. ; 

The report said nothing about Kaunsala 
being struck with a spear, and this omission 
too is natural if, as has been found, 
Kaunala’s death occurred as the result of 
his being speared by Chandra Shekhar. 

The fact that the four persons who were 
injured on Chandra Shekhar’s side might 
have supported the first information report as 
regards the motive and might have expres- 
sed ignorance about the circumstances ot 
Kaunsla’s death does not, we think, furnish 
sufficient ground for not producing them. 
On the question of the duty of the prose- 
cution in such cases we have been referred 

oa number of cases, ` 

In Ghirrao v. King Emperor (10 O. W. 
N., 1108'at 1113) (1) strong disapproval was 
expressed of the conduct of the prosecution 
in refusing to tender in evidence the report 
of the Chemical Examiner and of the 
Imperial Serologist because that evidence did 
not support the prosecution case. It was 
said that the duty of a Public Prosecutor 
if not merely to secure the conviction of the 
accused at all costs, but to place before the 
Court whatever evidence is in the possession 
of the prosecution, whether it be in favour 
of or against the accùsed and to leave the 
Court to decide upon all such evidence, 
whether the accused had or had not com- 
mitted the offence with which he stood 
charged. ' A 

We were referred for the other view io 
certain observations of their Lordships of 
the Privy Council in the case of Stephen 
Seneviratnev. The King (A.I. R. 1936 P. 
C. 289 at 299) (2). It was said in this case :— 

“Ib is said that the state of things above described 
arose because of a supposed obligation on the prosecu- 
tion to call every available witness on the principle laid 
down in such a case as Ram Ranjan Roy v. Emperor 
42 Cal. 422 (3), to the effect that all available eye-wit- 
nesses should be called by the prosecution even though, 
as in the case cited, their names were on the list of 
defence witnesses. Their Lordships do not desire to lay 
down any rules to fetter discretion on a matter such 
as this which is so dependent on the particular circum- 
stances ofeach case. Still less do they desire to dis- 
courage the utmost candour and fairness on the part 
of those conducting prosecutions; but at the same 
time they cannot, speaking generally approve of an idea 
that a prosecution must call Witnesses irrespective of 
considerations of number and of reliability, or that a 
prosecution ought to discharge the functions both of 


(1) 10 O W N 1108 (1113); 145 Ind. Cas. 470: A IR 
1933 Oudh 265: (1933) Or. Cas. 592;6 R O 53; 34 Cr. L 
J 1009 


(ZAIR 1936 P C 289 (299); 164 Ind. Cas. 545; 9 
R PC 83: 37 Cr. LJ 963; 44 L W 661; (1933) Gr. Cas. 
900 (2); 410 W N 65; (1936) M W N 1340; $9 Bom. L 
R1 (PO). 

(3) 42 G 429; 27 Ind. Cas. 554; 190 W N 28; 16 Cr, 
L J 170; 4 I RÈ 1915 Cal. 545. 
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prosecution and defence. If it does so confusion is very 
apt to result, and never is it more likely to result than 
_if the prosecution calls witnesses and then proceeds al- 
most automatically to discredit them by cross-examina- 


tion. Witnesses essential to the unfolding of the © 


narrative on which the prosecution is based, must, of 
course be called by the prosecution, whether in the 
result the effect of their testimony is for or against the 
case for the prosecution.” 


In the Calcutta “case referred to, Adm 
Ranjan Roy v. Emperor (I. L. R. 42 Cal. 422) 
-(3), it was said that the purpose of a erimi- 
nal trial is not to support at all costs a 
theory, but to investigate the offence and to 
determine the guilt or innoncenceof the 
accused; and that the duty of a Public Pro- 
secutor is to represent not the Police but 
the Crown. He should, therefore, in a 
capital case, place before the Court the 
testimony ofall the available eye-witnesses, 
though brought to the Court by the defence, 
and though they give different accounts. It 
was also said that where witnesses who 
from their connection with the transaction 
in question must be able to give important 
information are not called without sufficient 
-Yeason being shown, the Court may properly 
draw an inference adverse to the prose- 
cution. 

This ruling of the Calcutta High Court is 
said to have been dissented from in a later 
case of the same High Court, Girish- 
chandra Namadas v. Emperor (I. L. R 58 
Cal. 1335) (4), but we do not find that this 
is altogether correct. It was indeed said in 
the later case that the fact that certain pér- 
sonsare mentioned in the first information 
réport as being witnesses of the occurrence 
complained about does not, in itself make it 
necessary for the prosecution to call any 
one of them. The only witnesses whom the 
prosecution. need call.are those who know 
the facts and are able and willing to give 
truthful evidence which is relevant to the 
charge. Reference was made in this case 


to Ram Ranjan Roy v. Emperor (3), and 


jt was said that “the decision and the re- 
marks therein seem to be quite correct’. At 
the same time it was also said that it is the 
duty of the investigating authorities to de- 
eide who were relevant eye witnesses of the 
occurrences and that if these authorities 
eome to the conclusion that certain persons 
named in the first information report were 
not eye-witnesses and cannot give any re- 
levant evidence it is no part of the duty 
of the prosecution to call them. In the pre- 
sent case, however, there can be no doubt 
about the presence of the four injured per- 
~ (4) 58 01345; 135 Ind. Cas. 443; 33 Cr. L J 135; Ind, 
Nu es Cal, 123; AI R 1932 Cal. 118; (1982) Or. 
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sons at the scene of the occurrence, or of 
their ability to give relevant evidence. We 
do not think, therefore, that the case of 
Girishchandra Namadas v. Emperor (4), 
supports the view oftheir duty taken by 
the prosecution in the present case. We 
vegard the evidence of one or more of these 
witnesses as essential to the unfolding of 
the narrative on which the: prosecution was 
based. 

We donot say that it was necessary for 
the prosecution to call all four injured 
persons but we do not think that they 
should all have been withheld. Learned 
Counsel for the Crown conceded that it 
would have bzen wiser for the Public 
Prosecutor to have produced at least one 
of them. The mere possibility or even pro- 
bability of their sfory being untrue in some 
respects was not sufficient justification for 
withholding them. In deliberately withhold- 
ing them and producing other witnesses, 
neither named in the first information report, 
nor produced before the investigating Police 
at the first opportunity, the prosecution 
invited the finding that these witnesses were 
no more reliable than those named in the 
report a finding which on a consideration of 
their evidence we believe is justified. 

For the reasons which we have given we 
do not consider that the guilt of any of the 
accused was satisfactorily established in this 
case. We accordingly discharge the notice, 
set aside the convictions of these five persons, 
and the order passed against them by the 
Sessions Judge under the U. P. First Offen- 
ders Probations Act. Three of the persons 
concerned arein jailin another connection. 
We discharge thesureties of the other two 
who are on bail. 


D. Order accordingly. 


a m 


CALCUTTA HIGH COURT 
Appeal No..158 of 1939 
December 6, 1940 
Biswas AND ROXBURGH, JJ. 
JAGAT TARINI DASSI AND 
ANOTHER—APPELLANTS 


versus . 
SARAJRANJAN PAL CHOUDHURY 


AND OTHERS—RESPONDENTS 

Civil Procedure Code (ActV of 1908), O. XXL ` 
y. 42, s. 41— Attachment under 0. XXI, r. 42, whe- 
ther proceeding in execution — Order disallowing 
attachment, if falls under s. 47 - Application under 
0. XXI, r. 42 — Claims and objections to proposed 
attachment, if can be investigated at stage of enter- 
taining application—Property specified as judgment- 
debtor’s property — Court is bound to order attach 
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ment — Application under O. KAI, 7.42, illegally 
disallowed—A ppellate Court, if can direct attachment 
with retrospective effect. 

‘The intention of O. XXI, r. 42, Civil P. C., is to treat 
attachment thereunder as a proceeding in execution, 
and consequently it attracts all the provisions relating 
to execution proper, including those for investigation of 
‘claims and objection. It follows accordingly that an 
order disallowing attachment under O. XXI, r. 42, must 
be treated as one relating to execution and coming 
within the purview of s. 47 of the Code. An appeal 
from such order is, therefore, competent. [p. 249, col. 1.] 

On an application under r. 42, O. XXI, the Court has 
no jurisdiction to enter into an investigation of claims 
and objections to the proposed attachment at the stage 
the application is made. The only question then before 
the Court is one between the decree-ho!der and the 
judgment-debtor and if the property to be attached is 
specified by the decree-holder in his application as the 

- property of the judgment-debtor, the Court is bound to 
make an order for attachment as if the attachment was 
being asked for in the ordinary course ofexecution ofa 
decree for the payment of money, leaving it to the 
parties concerned to prefer such, objections or claims 
after the attachment as ‘are open to them under 
QO. XXI. r. 58 or otherwise. The procedure of embark- 
ing on an investigation of claims and objections before 
ordering attachment under O. XXI, r. 42 is an irregu- 
larity not merely of form but of substance as the decree- 
holder would necessarily be deprived of the protection 
which attachment is intended to give him during the 
intermediate period, and its consequence would be to 
defeat the very object of attachment. [p. 249, col. 
2; p. 200, col. 1.) D 

Hence, where on recsipt of an application under 
O. XXI, r. 42, the Court at once proceeds to investigate 
the objections by the judgment-debtor and also by. the 
strangers, and then disallows the appllication, the order 
is illegal. 151 Ind. Cas. 609 (1), relied on. [p. 250, col. 
1 


The considerations which would govern an applica- 
tion for attachment before judgment cannot be applied 
to an application under O. XXI, r. 42. fibid.] 

Where an application under O. ANI, r. 42 has been 
illegally disallowed, the Appellate Court cannot direct 
an attachment itself with retrospective effect from the 
date of the application. [p. 250, col. 2.] 


A. from the original order of the Sub- 
Judge, Nadia, dated May 10, 1939. 

Messrs. Gopendranath Das and Jagadish 
Chandra Ghose, for the Appellants. 

Messrs. Panchanan Ghose, Syama Charan 
Mitter and Sukumar Ghose II, for the Res- 
pondents. 


Biswas, J.—The appellants before us are 
two ladies, Smt. Jagattarini Dasi and Smt. 
Binapani Dasi, who obtained a decree in a 
suit for possession and mesne profits under 
O. XX, r. 12, Civil P. ©. The decree directed 
an enquiry asto the mesne profits, and in 
this respect was not a final decree. It was 
passed on March 22, 1938. About a year 
later, on March 3, 1939, while the investiga- 
tion as to mesne profits was still pending, 
the decree-holders made an application for 
attachment of the property of two of their 
judgment-debtors, defendants Nos. 1 and 2, 
Saroj Ranjan Pal Chowdhury and Prafulla 
Ranjan Pal Chowdhury. This application 
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was made under O. XXI, r. 42, which pro- 
vides that 

“where a decree directs an enquiry as to rent or 
mesne profits or any other matter, the property of 
the judgment-debtor may, before the amount due 
from him, has been ascertained, be attached, as in 
the case of -an ordinary decree for the payment of 
money.” 

The property sought to be attached was 
a money decree for a sum of about Rs. 19,000 
which the said judgment-debtors had ob- 
tained in money suit No. 75 of 1935, and 
which, it was stated, they had since assigned, 
along with other properties including their 
dwelling-house, to their respective wives, 
Matimala Dasi and Draupadi Sundari Dasi, 
respondents Nos. 3 and 4 in this appeal. The 
appellants’ case was that this assignment 
was a fictitious one. On receipt of the ap- 
plication for attachment, the learned Sub- 
ordinate Judge, instead of making an order 
attaching the decree, started an enquiry as 
to whether it was really the property of the 
judgment-debtors or of their wives. For this 
purpose, notice was directed to be served on - 
the two ladies, and although itis not clear. 
from the order-sheet whether notices were 
actually issued to them, the fact remains 
that they both entered appearance and raised 
objections to the proposed attachment. Objec- 
tions were also preferred by Saroj Ranjan 
and Prafulla Ranjan on the ground that 
they had ceased to have any interest in the 
decree. The learned Subordinate Judge 
having heard the matter on affidavits finally 
made an order on May 10, 1939 disallowing 
the prayer for attachment. It is against this 
order that the present appeal is directed. 
A preliminary objection was taken by Mr. 
Panchanan Ghose to the competency of the 
appeal on behalf of the respondents Matimala 
and Draupadi Sundari, who may be referred 
to hereafter as the objectors. It was con- 
tended, in the first place, that the order under 


-appeal was not an order in execution and 


did not come under s. 47 of the Code, and 
that therefore no appeal lay. In the second 
place, it was urged that in any case in 
so far as the order was one determining a 
question between the decree-holders on the 
one hand and the objectors on the other, 
it was not open to appeal under s. 47, 
the objectors not being parties or represent- 
atives of any parties to the suit. We are of 
opinion that on both points the preliminary 
objection must fail. 5 

As to the first point, execution no doubt 
pre-supposes the existence of a decfee which 
is capable of execution, and strictly speak- 
ing, there can be no execution for mesne 
profits until the amount of mesne profits 
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has been ascertained and incorporated in the 
decree. The principle is the same as the 
Code itself recognizes, as, for example, in 
s. 118 which provides, in the case of a decree 
passed by the High Court in the exercise of 
its original civil jurisdiction, that where the 
decree awards costs, so much thereof as 
relates to the costs cannot be executed until 
the amount has been ascertained by taxation. 
But, while this is undoubtedly the general 
rule, it cannot be overlooked that the Legis- 
lature has made special provision for certain 
cases by way of exception by enacting 
O. XXI, r. 42. Not only does this rule 
authorise attachment for mesne profits be- 
fore the amount of such profits has been 
ascertained, but it further lays down in 
distinct terms that the attachment will bee 
“as in the case of an ordinary decree for the 
payment of money.” This plainly shows 
that the object is to assimilate the proceed- 
ings under such attachment to the proceed- 
ings which follow onan application for at- 
tachment in execution of a money decree. 
It may be conceded that every attachment 
is not an attachment in execution : the Code 
in fact expressly contemplates attachment 
before judgment, which is not execution at 
all. But attachment under s. O. XXI, r. 42 
is quite a different proceeding, as will be 
evident from a comparison withthe provi- 
sions of O. XX XVIII itself, which deals with 
attachment before judgment. Rule 7 of 
O. XXXVIII, no doubt says that save as other- 
wise expressly provided, attachment before 
judgment shall be made “in the manner pro- 
vided for the attachment of property in 
execution of a decree,” but this merely refers 
40 the manner in which such attachment is to 
be effected. The words used in O. XXI, r. 42 
are wholly dissimilar and clearly have a 
much wider meaning. 

As already pointed out, O. XXI, r. 42 
provides that the attachment thereunder will 
be “as in the case of an ordinary decree for 
money.” There can, in our opinion, be na 
doubt that the intention is to treat such 
attachment as a proceeding in execution, 
and it will consequently attract all the pro- 
visions relating to execution proper, includ- 
ing those for investigation of claims and 
objections. This, in fact, appears to be the 
reason why no separate provision has been 
made for various matters which, it would 
otherwise have been necessary to provide 
for in the case of attachment under O. XXI, 
r. 42. It is worthy of note that such spe- 
cific provision has had to be made as regards 
attachment before judgment, e. g., in rr. 8, 
10 and 11 of O. XXXVIII. The inference 
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seems, therefore, to be irresistible that while- 
attachment. before judgment may not be a 
proceeding in execution, attachment under 
O. XXI, r. 42 certainly is. It follows accord- 
ingly that the orderin question here must 
be treated as one relating to execution and 
coming within the purview of s. 47 of the 
Code. The objection to the competency of 
the appeal on this ground must, therefore, 
fail. 

As regards the second branch of the prelt- 
minary objection it is devoid of merit. AS 
we read O. XXI, r. 42 of the Code on an ap- 
plication under this rule the Court has no 
jurisdiction to enter into an investigation of 
claims and objection to the proposed at- 
tachment at the stage the application is 
made. The only question then before the 
Court is one between the decree-holder and 
the judgment-debtér and if the property to 
be attached is specified by the decree-holder 
in his application as the property of the 
judgment-debtor the Court is bound to make 
an order for attachment as if the attach- 
ment was being asked for in the ordinary 
course of execution of a decree for the pay- 
ment of money. It so happens that because 
the learned Subordinate Judge did not in 
the present case follow the procedure which 
the Code contemplates he had before him a 
number of parties who were not entitled to 
come in at allat that stage, but we do not 
think that this can affect the character of the 
order. In any case, the fact remains that 
objections were filed not only by the stranger 
objectors, but also by the judgment-debtors 
and from this point of view the order cannot 
but be regarded as one relating to a ques- 
tion arising between the parties. As such, 
the order will be open to appeal under s. 47 
of the Code and this second objection must 
also be, therefore, overruled. 

Coming now tothe merits of the appeal,. 
it is clear that the order of the learned Sub- 
ordinate Judge cannot be supported, on the 
simple and sufficient ground that it is not in. 
accordance with the procedure laid down in. 
the Code. Mr. Panchanan Ghose strenuously 
contended that even if the order was techni- 
cally wrong in so far as the correct proce- 
dure was not followed, it was in substance 
an order which the Court was competent to- 
pass ata later stage on the filing of a claim 
or objection under O. XXI, r. 58. We do not 
think, however, that the irregularity was 
one of mere form and not of substance. 
Where a claim or objection is preferred after 
attachment, the attachment subsists in the 
event of such claim or objection being ulti- 
mately decided in favour of the clecree- 
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holder. If, on the other hand, the Court 
were to embark on an investigation of claims 
and objections before attachment, that decree- 
holder would necessarily be deprived of the 
protection which attachment is intended to 
give him during the intermediate period. 
In other words, the consequence of enter- 
taining claims and objections before order- 
ing attachment would be to defeat the very 
object of attachment. From this point of 
view, there can be no doubt that the course 
followed by the learned Subordinate Judge 
in this case was calculated to cause serious 
prejudice to the decree-holdors. 


Apart from this, the order itself will show 
how the decree holders were in fact pre- 
judiced. If a claim or objection is preferred 
after attachment, then there is a straight 
issue to be determined by the Court in a 
proceeding under O. XXI, r. 58. Here, how- 
ever, it will be seen that the learned Sub- 
ordinate Judge was unconsciously diverted 
from the main issue by irrelevant consi- 
derations, and this, we think, was the direct 
result of his having entertained the question 
at a premature stage. He dealt with the 
application before him as if it was an appli- 
cation for attachment before judgment, and 
one of the main grounds he gave for throw- 
ing out the application was that a previous 
application for attachment before judgment 
had been rejected. He held that there had 
been no new circumstances since which 
would justify the Court again in ordering an 
attachment. The learned Subordinate Judge 
was, in our opinion, wholly wrong in apply- 
ing to the present application the considera- 
tions which would govern an application for 
attachment before judgment. He further 
overlooked that since the rejection of the 
last application, a new and important fact 
had come into existence, namely the decree 
which the plaintiffs obtained for possession 
and mesne profits, though no doubt the 
amount of mesne profits still remained to be 
ascertained. The position had in fact entirely 
changed, and merely because attachment 
had been refused before judgment, that was 
no reason why attachment should have been 
refused after there had been a decree ad- 
judging the defendants’ liability for mesne 
profits. The learned Subordinate Judge did 
no doubt go into the question of the benami 
character of the assignment of the decree 
sought to be attached, and purport to come 
so some sort of a finding that the assign- 
ment was not benami, but it is impossible 
‘to accept this as a proper or legal deter- 
mination of the question when it was mixed 
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up with other matters wholly irrelevant to 
such an issue. 

We are of opinion, therefore, that the 
decree-holders have a legitimate ground for 
complaint, and the order of, the learned 
Subordinate Judge must consequently be set 
aside. In our judgment, he should have made 
an order for attachment, leaving it to the 
parties concerned to prefer such claims or 
objections after the attachment; as were open 
to them under the provisions of O. XXI, 
1. 58, or otherwise. Having regard to what 
has happened, we cannot direct an attach- 
ment ourselves with retrospective effect from 
the date on which the application had been 
made, and Mr. Das appearing for the decree- 
holders does not ask for such an order either. 
The proper course will, therefore, be to allow 
the appeal, and set aside the order of the 
learned Subordinate Judge, and direct him 
to deal with the application for attachment 
which was filed before him on March 3, 1939, 
in accordance with law. Tke decree-holder | 
will be at liberty to amend the application in 
view of subsequent events, and it will be 
open to the other parties to take such steps 
as they may be advised for the protection of 
their interests under the law. Any findings 
which the learned Subordinate Judge may 
have recorded on the question of the benami 
character of the assignment or of any other 
matter will not bind the parties in any way 
in future proceedings. As regards the costs, 
we think that the respondents may have 
some ground for saying that they have been 
dragged into these proceedings by reason of 
the action of the Court. In the circumstances 
of the case, although we allow the appeal, 
we make no order for costs. 


Roxburgh, J.—I agree. The main ques- 
tion for determination is as to the interpreta- 
tion to be given to r. 42 of O. XXI and as 
to what is the procedure laid down thereby. 
Under the old law, the investigation as to 
mesne profits was made in execution. Under 
the present Code, provision has been macle 
in 0. XX, r. 12 for a preliminary decree 
(directing enquiry and then for a final decree 
when the amount has been determined. 
Along with this, a special provision has been 
inserted in O. XXI, r. 42 to the effect that 
pending this enquiry, there can be attachment 
of the property of the judgment-debtor as in 
the case of an ordinary decree for the pay- 
ment of money. It is clear that under the 
old law under which a similar provision 
existed, this attachment was made in execu- 
tion and all the provisions relating to attach- 
ments in execution then applied. In my 
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opinion, it is abundantly clear that the same 
is the position under the present law. As 
my learned brother has pointed out, if this 
position is not taken, then we have to hold 
that the Legislature has failed to make provi- 
sion for a number of matters for which pro- 
vision is almost essential ; whereas in analo- 
gous matters of attachment before judgment, 
elaborate provisions have been made, includ- 
ing a special provision that in the matter of 
claims the procedure shall be as in the case 
of claims after attachment in execution of 
decrees. This matter was considered in 
Ramasami Iyer v. Vedambal Ammal (1), 
where the question arose as to whether an 
applicant under r. 42 of O. XXI was entitled 
to arateable distribution with other decrep- 
holders under s. 73 of the Code. It was there 
held that he was so entitled, and the reason 
‘given was that the proceedings were held to 
be proceedings in execution, that under the 
old law he had such right, and that unless it 
were so held he would not have that right 
under the present Code, and that there was 
no justification for a conclusion to that effect. 
I think it is clear, therefore, that an appli- 
cation for attachment under r. 42 is to be 
dealt with exactly as an application for 
attachment in execution of a decree and all 
appropriate provisions under O. XXI of the 
Ocde in relation to the latter will apply to 
the former. 


S- Appeal allowed. 
(1) 58 M 233; 151 Ind. Cas. 609; A I R 1934 Mad. 604; 
67 M L J 303; 40L W 291; 7 RM 128; (1924) MW N 
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__ MADRAS HIGH COURT 
Civil Revision Petition No. 486 of 1939 
JI October 4, 1940 
WADSWORTH AND PATANJALI SASTRI, JJ. 
CHELIKANI LAKSHMI VENKAYAMMA 
— PETITIONER 
VETSUS 
MANDAPATI VENKATAPATHIRAJU 
AND OTHERS— RESPONDENTS 

Madras Agriculturists’ Relief Act (IV of 1938), 
s. 9--Payments made towards interest, being in excess 
of amount of interest, as scaled down—Excess will 
not be adjusted in reduction of principal. 

If the payments made towards interest are in excess 
of the amount of interest as scaled down, that excess 
amount willbe retained by the creditor and will not 
be adjusted in reduction of principal. Mohammad 
Sahib v. Kunthanmal Sowcar (1), relied on. 


` ©. R. P. to revise a decree of the Sub-Judge, 
Coconada, in S. ©. S. No. 180 of 1938. 

Mr. D. Narasarju, for the Petitioner. 

Mr. C. Rama Rao, for the Respondents. 
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Wadsworth, J.—'This civil revision peti- 
tion raises a question of the interpretation of 
s. 9 of Mad. Act, [V of 1938. The petitioner 
here was the plaintiffin the Court below. She 
sued on a promissory note for Rs. 600, dated 
March 20, 1935 which carried interest at 15 
per cent. per annum. The plaint alleged a 
series of payments totalling Rs. 165, towards 
interest and thereafter a payment of Rs. 212, 
towards interest and principal on March lo, | 
1938. The lower Court assumed the truth of 
the assertion in the plaint that the payments 
were towards interest without recording any 
finding on the subject and concluded that the 
balance left over after crediting these pay- 
ments towards the interest as scaled down 
under s. 9 (1) of the Act would be available 
in reduction ofthe principal amount. It is 
contended that thas interpretation of the sec- 
tion is wrong. Section 9 (1) stipulates that 
interest shall be calculated upto the com- 
mencement of the Act at the contract rate or 
at 5 per cent. whichever is less, that credit 
shall be given for all sums paid towards 
interest’ and that only such amount as is 
found outstanding, if any, for interest thus 
calculated shall be deemed payable together 
with the principal amount or such portion of 
it as is due. It is contended for the plaintiff 
who is the petitioner that the whole of the 
process laid down in this portion of s. 9 is 
a process in reduction of the debt for 
interest and that it does not contemplate 
any reduction of the amount due for princi- 
pal. The process is firstly to calculate the 
interest which would have been due at 
the rate of 5 per cent., then give credit 
for any payments actually made towards 
interest, then give a decree for interest on 
the basis of this caleulation together with the 
amount due for principal. 

It is contended that if the scaling down 
process results in a smaller amount of inte- 
rest than what has actually been paid as 
interest, there is no provision in s. 9 for 
carrying over this excees interest in reduc- 
tion of principal. On the other hand, itis 
contended for the respondent that the words 
“credit shall be given for all sums paid to- 
wards interest” must be read as if they were 
“credit shall be given in reduction of the 
debt for all sums paid towards interest” and 
that the final words “or such portion of it 
as is due” contemplate the reduction of 
principal by the process of carrying over 
the excees amount paid towards interest. 
Ib seems to us that the interpretation of the 
respondent involves not only the addition to 
the section of words which are not in it, 
but also entails the solution of an ambiguity 
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by giving the benefit of the doubt to the 
ex-proprietor, which, as we have frequently 
held is not permissible in interpreting an 
Act of this nature. The view for which the 
petitioner contends is in accordance with 
the plain language of the section. It isalso 
the view adopted by Horwill, J., in Moham- 
mad Sahib v. Kunthanmal Sowcar (1) and 
we are of opinion that it is the correct view. 
It results in the conclusion that if the pay- 
“ments made towards interest are in excess 
of the amount of interest as scaled down, 
that excess amount will be retained by the 
creditor and will not be adjusted in reduc- 
tion of principal; but there is nothing con- 
trary to general principles in allowing a 
creditor to retain that which has been 
willingly paid to him. It ‘follows that a 
finding is necessary on the correctness of the 
averments of fact in the plaint regarding 
the nature of these payments totalling 
Rs. 165, alleged to have been made towards 
interest. It is pointed for the respondent 
that the result of the finding of fact regard- 
ing the nature of these payments may be 
to enable him to put forward a plea of limi- 
tation based on the decision of the Privy 
Council in Rama Shah v. Lal Chand (2). 
That is a matter which the lower Court will 
have to take into consideration. In the 
result, therefore, the petition is allowed and 
the suit is remanded to the trial Court for 
fresh disposal in the light of this judgment. 
Parties will be permitted to adduce fresh 
evidence. Costs will abide by the result. 


N.-S. Petition allowed. 


(1) 52L W 245; (19402 ML J 185: (1940) M W N 
753; AI R 1940 Mad. 807. 

(2) (1940) 1 ML J 895; 187 Ind. Cas. 233; A IR 1940 
P © 63; I L R (1940) Kar. P C 134; 671A 160:1L R 
(1940) Lah. 470; 1940 O W N 315; 12 R P0149: 6 B 
R 535; 51 L W 578; 1940 O L R 230; 44 C W N 625; 42 
PLR 328; 71C LJ 444; (1940) M W N 620: 42 Bom. 
L R 640; (1940) A L J 639; 22 PL T 425 (P Cy, 


BOMBAY HIGH COURT 
First Appeal No. 203 of 1940 
January 23, 1941 
Beaumont, C. J. AND MAoKLIN, J. 
AHMEDABAD VICTORIA IRON WORKS 
Ltp.—APPELLANT 
VETSUS 
MAGANLAL KESHAVLAL PANCHAL 


— RESPONDENT 
Workmen’s Compensation Act (VIII of 1923), ss. 30, 
10—Whether there is evidence for holding that there 
is sufficient cause, is question of law—Notice of every 
trivial accident, whether necessary—Particle of metal 
flying into workman's eye—Accident trivial at first but 
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becoming serious—Notice must be given immediately 
when the serious consequences follow—Notice to fellow- 
workman is not sufficient. 

The question whether there was any evidence before 
the Commissioner on which he could properly be satis- 
fied that there was sufficient cause for not giving 
notice in proper time, is undoubtedly a question of law 
on which the High Court can interfere. 

It is not necessary fora workman to give notice of 
every trivial accident to which he may be subject: x 
mere knock which gives him a bruise or some particle 
getting into his eye, which would probably recover 
by the next day, would not necessitate notice. 

A workman is bound to give notice of any accident 
which is not merely trivial and it is not for him to 
decide whether it is likely to give rise toa claim for 
compensation. If an accident, too trivial in the first 
instance to require notice, subsequently develops serious 
consequences the obligation to give notice as soon as 
practicable, would be met by giving notice when ths 
consequences ensus. Until then, there has not really 
béen an accident. 

A particle of metal flying into the workman’s eye 
may not be an accident of which he is required to 
give notice, but any injury to the eye is, of course, 
likely to develop into something serious; and where on 
the evidence of the workman himself, and of the doctor 
fo whom he went, it was plain that within three days 
at the outside the accident had developed into a serious 
matter, the wcrxman was bound to give notice. 

Notice must be served upon the employer or upon 
any person directly responsible to the employer for 
the management of any branch of the trade or busi- 
ness in which the injured workman was employed, 
It is obvious that aco-employee does not come with- 
in that description, so that giving notice to a fellow- 
workman is useless. 


F. A. against the decision of the Commis- 
sioner for Workmen’s Compensation at Bom- 
bay, in Application No. 717/¢/125 of 1939, 


Messrs. P. B. Shingne and M. R. Vidyar- 
ihi, for the Appallent. 


Messrs. N. K. Desai and S. G. Chitale, for 
the Respondent. 


Beaumont, C. J.—This is an appeal 
under the Workmen’s Compensation Act 
against the award of the learned Commis- 
sioner awarding a sum of Rs. 448 as compen- 
sation to the Workman. The facts as found 
by the learned Commissioner are that on 
July 5, 1939, the workman was working on 
a lathe in the workshop of the appellant, and 
got a particle of something into his eye. He 
admittedly did not give notice at once of the 
accident, but the next day did not attend 
work, and he says that he told his follow 
employee, Ambalal, to tell the mistry the 
reason for his not attending. Ambalal denies 
that story, and the learned Commissioner 
has not found as a fact whether Ambalal was 
told or not. The learned Commissioner has 
not found the facts very clearly. According 
to the evidence, however, the workman went 
to his doctor the day after the accident, and 
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the doctor gave him some treatment. A day 
after that the workman complained that he 
could not see, and, at any rate, three days 
after the accident he was in great pain. 
-Apart from his having, as he says, sent word 
through Ambalal, that he was remaining 
absent, he still gave no notice. But he says 
that he went to the factory eight or ten days 
after the accident, and then gave notice to 
the mistry, but the mistry says that he did 
not pass this information on to the manager, 
although he usually passed on information to 
the manager about an accident. The learn- 
ed Commissioner says that it is curious that 
he did not pass on the information, but whe- 
ther he believed the mistry or not, I do not 
know. Eventually the workman gave noti¢e 
to the Factory Inspector on July 18, that is 
13 days after the accident, and the Factory 
Inspector then wrote to the employers, and 
this was the first written notice. Even as- 
suming that the mistry passed on the infor- 
mation about the accident when he received 
it from the workman, that was according to 
the evidence, some eight or ten days after 
the accident. The learned Commissioner 
has found as a fact that the accident arose 
out of and in the course of the employment, 
and he has also found that there was suffi- 
‘cient cause for not giving earlier notice of 
the accident, and this appeal is brought on 
the ground that the Commissioner was 
wrong in holding that there was sufficient 
cause for not giving notice. The material 
provisions of the Act are contained in s. 10. 
The section provides: 

“No claim for compensation shall be entertained by 
Commissioner unless notice of the accident has been 
given in the manner hereinafter provided as soon as 
practicable after the happening thereof.” 

Then there are certain provisos, the third 
of which is in these terms: 

“Provided, further, that the Commissioner may en- 
tertain and decide any claim to compensation in any 
ease notwithstanding that the notice has not been 

“given, or the claim has not been preferred, in due time 
as provided in this sub-section, if he is satisfied that 
the failure so to give the notice or prefer the claim, as 
the case may be, was due to sufficient cause.”’ 


So that the Commissioner may entertain 
the claim, notwithstanding the failure to 
give notice as soon as practicable, if he is 
satisfied that the failure was due to sufficient 
cause. The first question, which arises, is 
-whether there is a right of appeal against 
the opinion entertained by the Commissioner 
that there was sufficient cause to justify the 
workman in not giving notice. A Bench of 
this Court in Halemabi v. Ardeshir (1), held 


(1) 35 Bom. L R 293; 144 Ind. Cas. 648; A IR 1933 
Bom. 197; Ind. Rul. (1933) Bom. 309; (1933) Cr. Cas. 
4 5 
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that the question whether there was suff- 
cient cause is a question of law, and that an 
appeal lies, therefore, against a decision of 
the Commissioner on such question under 
s. 30 of the Act. Iam not quite sure myself 
that the Court paid sufficient attention to the 
words of the proviso which show that it is 
for the Commissioner, and not for the Court, 
to be-satisfied, and, if satisfied, he can en- 
tertain the claim. However, the question 
whether there was any evidence before the 
Commissioner on which he could properly be 
satisfied is undoubtedly a question of law on 
which this Court can interfere. For the 
purpose of this case it is not necessary to go 
beyond that, because the argument of the 
appellants is that there was no evidence 
before the Commissioner on which he could 
hold that there wgs sufficient cause for not 
giving notice in proper time. It is clear that 
the necessity of giving notice of an accident 
is imposed for the protection of the employer. 
Section 11 enables the employer to get the 
workman examined by his own medical prac- 
titioner, after he receives notice of an acci- 
dent. The notice is required both to enable 
the employer to check the fact of the accel- 
dent having occurred to the workman in the 
course of his employment, and also to enable 
the employer to take such steps as he may 
think fit to mitigate the consequences of the 
accident; and it is obviously important that 
the notice be given as soon as practicable 
after the accident, as the section provides. 

IL agree with the view expressed in the 
ease to which I have referred, Halemabi v. 
Ardeshir (1), that it is not necessary for a 
workman to give notice of every trivial acci- 
dent to which he may be subject: a mere 
knock which gives him a bruise, or some 
particle getting into his eye, which would 
probably recover by the next day, would 
not necessitate notice. On the other hand, 
I am inclined to think that Patkar, J., in 
that case went rather too far in saying that 
the workman need not give notice of any 
accident unless he thinks that the accident is 
one which will give rise to a claim for com- 
pensation. I think a workman is bound to 
give notice of any accident which is not 
merely trivial and it is not for him to decide 
whether it is likely to give rise to a claim 
for compensation. If an accident, too trivial 
in the first instance to require notice, subse- 
quently develops serious consequences I am 
of opinion that the obligation to give notice 
as soon as practicable, would be met by 
giving notice when the consequences ensue. 
Until then, there has not really been an 
accident. In the present case, I will assume 
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that in the first instance a particle of metal 
flying into the workman’s eye was notan 
accident of which he was required to give 
notice, but any injury to the eye is, of 
course, likely to develop into something 
Serious; and it seems to me that on the evi- 
dence of the workman himself, and of the 
doctor to whom he went, it is plain that 
within three days at the outside the accident 
had developed into a serious matter, and the 
workman was bound to give notice. I am 
satisfied that within three days of the actual 
aceldent there was in fact an injury which 
showed that the accident was one of which 
notice was required to be given and the 
learned Commissioner gives no reasons for 
holding that there was sufficient cause for 
not giving notice then. It is clear that even 
if the workman did give notice to a fellow 
workman, that is not sufficient. Under sub- 
s. 2) of s. 10 notice must be served upon the 
employer or upon any person directly res- 
ponsible to the employer for the management 
of any branch of the trade or business in 
which the injured workman was employed. 
It is obvious that a co-employee does not 
cgme within that description. So that giv- 
ing notice, to Ambalal, even if it was given, 
was useless. The obligation to serve the 
notice suggests that it must be a written 
notice in which case the notice to the mistry 
could not be relied upon; but in any case the 
notice to the mistry, even if passed on to the 
manager, was too late, because it was given 
six or seven days after the accident had to 
the knowledge of the workman become one 
in respect of which he was required to give 
notice. In my opinion, therefore, there was 
no evidence before the learned Commissioner 
on which he could hold that there was suffi- 
cient cause for not giving notice of the acci- 
dent as soon as practicable. 

That being so, we must allow the appeal 
and set aside the award. 

Macklin, J.—I agree. 

D. Appeal allowed. 
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ing that certain deed should be declared null and 
void and cancelled—Suit valued both for purposes of 
court-fees and jurisdiction at Rs. 1,100 and ad valorem 
court-fee paid—Jurisdictional value held reasonable 
and ccurt-fee paid held enough or more than enough 
—Court Fees Act (VII of 1870), s. 7 Gv) (c)—Suit 
for declaration that certain deed is null and void and 
for its cancellation—Whether falls under s. 7 
QO. 

A suit was instituted by a Gurdwara against the 
Mahant of the Gurdwaraclaiming telief that a docu- 
ment executed by certain person in relation to the 
property mentioned in the plaint be declared null and 
void and that the document be withdrawn from the 
defendants and cancelled. This suit was valued both 
for the purposes of court-fee and jurisdiction at 
Rs, 1,100 and a court-fee of Rs. 120 was paid there- 
on : 

Held, that the suit whether regarded as falling under 
s. 7 (iv) (e) or Art. 17, Sch. II, Court Fees Act the 
jurisdictional value had been fixed at a reasonable 
figure and that the court-fee paid was either enough or 
more than enough. [p. 257, col. 1.] 

. Quere.—Whether a suit for a declaration that cer- 
tain deed is null and void and that it should be with- 
drawn from the defendant and be cancelled, is a suit 
for declaration with consequential relief ibid.) 


C. R. P. case referred by Din Moham- 
mad, J., dated September 23, 1940. 


Order of Reference 


Din Mohammad, J.—This case raises an 
important question both under the Court 
Fees Act and the Suits Valuation Act. A suit 
was instituted by Gurdwara Param Hans 
Mahatma Panap Das Ji Maharaj of Dham- 
pur, Bijnor District, through Mahant Daya 
Parkash, disciple and successor of Mahant 
Hira Das, Sant Mat Nirgun Opasi Panp 
Dasi, administrator and manager of the said 
Gurdwara and the estate attached, against 
the Mahant of the Gurdwara and 50 other 
persons in which the relief claimed was ‘ 


stated in the following terms : 

“The plaintiffs pray that a document executed on 
July 20, 1937, and registered on March 14, 1938, 
by one Baba Man Das in relation to the property 
mentioned in the plaint be declared null and void and 
that the document is withdrawn from the defendants 
and cancelled.” 


This suit was valued both for the pur- 
poses of court-fee and jurisdiction at Rs. 1,100 
and a court-fee of Rs. 120 was paid thereon. 
This valuation was objected to by the defen- 
dants and the Court of first instance 
which was that of a Subordinate Judge, 
third class, came to the conclusion that 
neither s.7 (iv) (c)nor Art. 17, Sch. II, 
governed the case and that consequently 
the jurisdiction value of the suit would be 
the value of the relief sought; and inasmuch 
as the value was assessed at Rs. 50,000 at 
least, the plaint was returned for presenta- 
tion to a competent Court. Dissatisfied with 
this decision, the plaintiffs took an appeal 
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to the District Court and there it was held 
that the suit fell under Art. 17 (iii) of Sch. II, 
Court Fees Act, and that the value for the. 
purposes of jurisdiction was the value of 
the property in suit. It is contended on 
behalf of the petitioners that a suit for can- 
cellation of a document is really a suit fcr 
a declaration with a consequential relief and 
hence falls -under s. 7. (tv) (e), Court Fees 
Act. This contention is supported by various 
authorities of different Courts in India: see 
Nanak Chand v. Jiwan Mal (1), Hukam 
singh v. Giyan Devi (2), Mahomed Hayat 
Khan v. Firm Jaspat Rai Babu Ram (3), 
Kamala Prasad v. Jagarnath Prasad (4), 
Mathura Prasad v. Ramlal (5), Baijnath 
Singh v. Sri Nath Kuar (6), Samiya Mawali, 
v. Minammal (7), Parvatibat v. Vishwanath 
Ganesh (8) and Baburao v. Balajirao (9). 
The respondents, however, urge that a suit 
of this nature does not fall under s. 7 (tv) (e) 
_ hor, for that matter does it fall under any 
of the rules so far framed either by the 
Provincial Govt. or by the High Court and 
that consequently ad valorem court-fee 
should be paid on the value of the relief 
claimed. Reliance is placed principally on 
Kalu Ram v. Babu Lal (10), Sri Krishna 
Chandra v. Mahabir Prasad (11), Bishan 
Sarup v. Musa Mal (12), at p. 155, Jaswant 
Ram v. Moti Ram (13) and Sultan Khan v. 
Ziauddin (14). I may have been prepared 
to decide the case myself, especially in view 
of the bulk of authority cited on 
behalf of the petitioners, but I feel diffident 
on account of certain remarks made in the 
two last mentioned judgments of this Court. 
In Jaswant Ram v. Moti Ram (13), Sir 


(1) 85 P R 1914; 25 Ind. Cas. 435; AIR 1914 Lah; 
268; 237 P LR 1914. 

(2) 87 P R 1916; 36 Ind. Cas. 95; A I R 1916 Lah. 21. 
51 P LR 1917. | 

(3) A I R 1936 Lah. 703; 165 Ind. Cas. 670; 38 P LR 
923; 9 R L 221 (2). 

(4) A I R 1931 Pat. 78; 13) Ind. Cas. 46; 10 Pat. 432; 
13 P L T 155; Ind. Rul. (1931) Pat. 142. 

(5) A I R 1934 Oudh 505; 152 Ind. Cas. 319; 110 W. 
N 1292; 7 R O 198 (2). 

(6) A I R 1939 Oudh 125: 180 Ind. Cas. 61; 14 Luck. 
536; 1939 O W N 184; 19390 L R 106; 11 R O 225. 

(7) 23 M 490; 19 M L J 240. 

(8) 29 B 207; 6 Bom. L R 1125. 

(9) A I R 1929 Nag. 71; 118 Ind. Cas. 455; 25N LR 
52; Ind. Rul. (1929) Nag. 257. 

(10) 54 A 812; 139 Ind. Cas. 32; A IR 1932 All, 485; 
(1932) A L J 684; Ind. Rul. (1932) All. 518 (F B). 

(11) 53 A791; 149 Ind. Cas. 198; A I R 1933 All. 488; 
(1933) A LJ 673; 6 R A 866 (F B). 

(12) 58 A 146 (155); 156 Ind. Cas. 494; A I R 1935 All. 
317; 1935 A L J 869; 7 R A 1078 (F B). 

(13) 7 L 570; 96 Ind. Cas. 690; A I R 1926 Lah. 376; 
27 P L R 605 (£ B). 
NA A I R 1935 Lah. 611; 156 Ind. (as. 13;7 R L 
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Shadi Lal, C. J., at p. 0719“ remarked as fol- 
lows : , 

“The result is that there is no special rule govern- 
ing the valuation of a suit for redemption, and in 
the absence of such a rule we must act upou 
the general -rule that the valuation oË a suit must 
follow the value of the subject-matter thereof.’’ 


In this observation of his, four other 
learned Judges of this Court concurred. In 
this case too, Counsel for the petitioners is 
unable to refer toany definite rule govern- 
ing such cases and this being so, the re- 
mark quoted above comes into play. In 
Sultan Khan v. Ziauddin (14), a Division 
Bench of this Court composed of Tek 
Chand and Stemp, JJ. overruled the con- 
tention that a suit instituted by certain 
worshippers ofa shrine for a declaration 
that certain shops and other property des- 
cribed in the plain were waqf and that a 
sale of a portion ofthat property effected 
by certain defendants was void and invalid 
fell under s. 7 (iv) (c), Court Fees Act. Iam 
constrained, therefore, to forward this case 
tothe Hon’ble Chief Justice with the rce- 
commendation that the question of juris- 
dictional value of suits of this nature be 
authoritatively decided by a larger Bench, 


Mr. Rai Krishna, for the Petitioners. 
Mr. J. N Aggarwal, for the Respondent.. 


Judgment of the Division Bench. 


Beckett, J.— This case relates to certain 
property attached to a Gurdwara in Delhi, 
Itis claimed that this Gurdwara is in turn 
controlled by another Gurdwara at Dham- 
pur in the Bijnor District of the United 
Provinces and that the properties in Delhi 
have so far been looked after by a manager 
deriving his authority from the Gurdwara 
in the Bijnor District. The suit arises from 
a deed executed by the manager, which re- 
cites that his authority was derived from a 
local panchayat or committee of eight per- 
sons and purports to relinquish his powers 
of management in favour of its members.. 
The Dhampur Gurdwara asks for a decla- 
ration that the deed of relinquishment is 
void and for the cancellation of the deed 
under s. 39, Specific Relief Act. The only 
questions with which we are now concerned 
are the jurisdictional valueof the suit and 
the amount ofcourt-fees payable. On behalf 
of the plaintiffs, it is claimed that the suit 
is one for a declaration and consequential 
relief, falling under s. 7 (iv) (c), Court Fees 
Act, on which the jurisdictional value has 
been fixed at Rs. 1,000 and Rs. 100 and an 
ad valorem court-fee of Rs. 120 has been. 
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‘paid onthe same amount. The trial Court 
held that the suit should be treated merely 
‘as one for the cancellation of the instru- 
ment which would fall under the residuary 
-article, Art. 1 of Sch. I of the Act. Assuming 
‘the value of the subject-matter of the suit to 
-bé the same asthe value of the property 
attached to the Gurdwara in Delhi, the 
learned Subordinate Judge held that the 
jurisdictional value would be at least 
Rs. 00,000 and that he had no jurisdiction 
‘to entertain the suit. The plaint was accord- 
ingly returned to the plaintiffs for pre- 

‘sentation to Court of competent’ jurisdiction 
~ „after the valuation had been corrected. ' 

On appeal tothe District Judge, it was 
‘held that the suit should be treated as a 
purely declaratory suit falling under Art. 17 
(3) of Sch. II, on which *a court-fee of the 
‘value of Rs. 10 would be payable; but the 
-decision of the trial Court as regards the 
jurisdictional value was affirmed, and the 
appeal was dismissed. The view of the trial 
‘Court is based on the ground that declara- 
‘tions and cancellation of instruments are 
‘dealt with in separate chapters of the 
‘Specific Relief Act. This does not appear 
‘however to be a sufficient reason for holding 
that the two reliefs cannot be joined to- 
:gether in the same suit although one relief 
may not in some circumstances be conse- 
‘quential on the other. Reference was also 
made to Kalu Ram v. Babu Lal (10), 
‘Which is a case relating to the cancellation 
‘of a decree, in which it was held that a 
suit brought merely for the purpose of 
having an instrument cancelled falls under 
Art. 1 of Sch. I, under which the court-fee 
must he ad valorem on the value of the 
subject-matter of the suit. In that case, 
however, emphasis was laid on the fact that 
the plaint did not even ask to have it dec- 
lared that the decree should be declared 
void, so that the ruling can hardly be taken 
as covering cases in which there is a specific 
prayer for declaration. The view of the 
learned District Judge is based on Sultan 
Khan v. Ziauddin (14). It was there held 
that where a person, whois nota party to 
a deed or decree, sues to have it declared 
void, Art. 17 applies and a court-fee of Rs. 10 
is sufficient. This was not, however, a case 
in which a specific prayer for cancellation 
-of the instrument under s. 39, Specific Relief 
Act, was added, and it has no direct bear- 
ing on the present case. 

The view taken by the Chief Court of 
‘this province, as expressed in Nanak Chand 
v. Jiwan Mal (1) and Hukam Singh v. 
Giyan Devi (2), is that suits of this kind are 
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suits for a declaration and consequential 
relief and fall under s. 7 (iv) (c) of the Act. 
The trend of recent decisions however, makes 
it doubtful whether the relief in such cases 
can always be regarded as consequential on 
the declarations sought and it is necessary 
to deal with each case on its merits. For 
the present, it is sufficient to say that the 
delivery and cancellation of an instrument 


under s. 39, Specific Relief Act, is something ` 


quite distinct from a mere declaration. A 
person whois put to some inconvenience, 
through the existence of an instrument to 
which heis nota party, may seek merely 
to have his own rights established and 
treat the instrument as a nullity if he is not 
affected thereby; but if he chooses to go 
further and have the instrument delivered 
up to the Court for cancellation, he is then 
asking for a different form of relief. If 
prayer for this relief is attached to a prayer 
for a declaration the question which then 
arises is whether the cancellation should be 
regarded as consequential on the declaration 
or as a substantial relief in itself which 
requires separate valuation. In the former 
case, a single court fee will be paid on the 
value of the reliefs sought under s. 7 (iv) (c). 


In the other event, a court-fee will have to . 


be paid on the value of the subject-matter 
in dispute under Art.1 of Sch. I, if the 
subject-matter is capable of valuation, other- 
wise a fixed fee of Rs. 10 under Art. 17 (6) of 
Sch. Il. 

Before considerating this question further, 
or attempting to add anything more to the 
numerous decisions regarding the meaning 
of consequential relief, it is worth while 
considering whether it makes any practical 
difference in the present case if the prayer 
for a declaration is regarded as a conse- 
quential relief or not. Both the Courts 
below seem to have assumed as a matter of 
course thatin a case of this kind, which 
directly or indirectly involves some question 
of control over immovable property, the 
value of the subject-matter in dispute must 
be the same as the value of the immovable 
property. This does not necessarily follow. 
Even if the question of property were 
directly involved, it would be open to plain- 
tiff tosue for a declaration on a court-fee 
of Rs. 10 and if his right is not affected by 
the instrument, the cancellation of the 
instrument is not in itself a very great 
additional relief. In the present instance, 
however, the question does not arise, for, 
both parties have agreed that the property 
mentioned in the plaint belongs to the 
Gurdware in Delhi, and the quarrel appears 
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to be only over the right to manage the 
property on behalf of the Gurdwara. When 
the management of the religious property 
does not carry with it any fixed salary or 
other means of assigning monetary dealings 
attached thereto and there is no claim’ for 
possession, only an arbitrary value can he 
assigned to the suit. 

I would myself prefer to follow the ear- 
lier decisions of the Chief Court and regard 
the present suit as one for a. declaration 
with consequential relief, but it..does not 
seem tome to be necessary. to give any 


final decision on this point for the purpose. 


of deciding whether the present suit has 
been properly valued for purposes of juris- 
diction and whether the court-fee paid is 
sufficient. There may be cases involving 
the setting aside of cancellation of an in- 
strument in which it might be necessary to 
fix a high jurisdictional value and the 
plaintiffs would be seriously affected if 
called upon to pay their court-fee on the 
value of the subject-matter in dispute. In 
fact, most of the disputes with regard to the 
assessment of court-fee in cases of this kind 
arise after a high jurisdictional value has 
already been fixed and the question is whe- 
ther the plaintiffs are entitled to pay a 
fixed court-fee of Rs. 10 irrespective of the 
jurisdictional value of their suit. This is 
not the case here. The plaintiffs have fixed 
the jurisdictional value of the suit at 
Rs. 1,100 and have paid a court-fee of 
Rs. 120. If thesuit is regarded as covered 
bys. 7 (iv) (c), they are entitled to fix 
the jurisdictional value and the court-fee 
paid on that amountis correct. If the claim 
for cancellation is regarded as a- separate 
and substantial relief in itself, an arbi- 
trary value would still have to be assigned 
and a court-fee of Rs.10 would have to be 
paid under Art. 17 (6) of Sch. II, or at the 
most two court-fees of Rs. 10 would. have 
tobe paid. In any event, on the plaint 
as framed, it seems to me that the jurisdic- 
tional value has been fixed at a reasonable 
figure ‘and that the court-fee:paid is either 
enough or more than enough. For these 
reasons, I would accept this petition -for 
revision and remand the suit to the trial 
Court for decision onthe merits. The par- 
fies are being directed to appear before the 
trial Court on March 3, 1941. The court- 
fee on the appeal in the District Court and 
that paid on the petition for revision present- 
ed to this Court will be refunded. The 
plaintiffs will receive their costs in this Court 
and also costs incurred onthe appeal to the 
District Court. 
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Tek Chand, J.—I agree in the order prc- 


posed by my learned brother. i 
S. Petition allowed, 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 46 of 1939 
August 14, 1941. 
BENNETT AND AGARWAL, JJ. 
BAIJNATH—PLAINTIFF—APPELLANT 
VErSUS 
- IQTIDAR FATIMA AND ANOTHER— 


DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I A, r.9 
—Applicant under, in showing sufficient cause for 
restoration of case dismissed for default, putting 
forward plea that he was attending to his another case 
in adjoining Court when case was called—Fact that 
application for restoration was not put in on Same 
date bit a month after dismissal held justified the 
Court in dismissing application under O. T X, r. 9— 
Court, if bound to wait till end of day before dis- 
missing case for default—Duty of litigant. 

Litigants are ordinarily required to attend the Court 
at 10 A. m. and thereis no reason why they should 
not be penalized for failure to do so without sufficient 
cause. To allow them to attend at any time in the day 
before the Court rises, that is, usually at 3-30 or 
4 P. M., might make it impossible to carry on the work 
of the Court properly by putting it in the power of 
litigants to obstruct it. 108 Ind. Cas. 576 (1), not 
followed, ' 

An explanation given for the applicant under O, IX 
r. 9, Civil P. C., for restoration of his case which had 
been dismissed for default was that when the case was 
called out he was attending to an application for execu- 
tion filed by him in the adjoining Court room of the 
Munsif. He heard after he left that Court that the 
case in question had been called and that his claim 
had been dismissed. He supported his application for 
restoration by an affidavit. ‘The Judge who found the 
explanation to be false and dismissed the application 
stated in his order that the case was called out several 
times before it was dismissed at 1-30 P. m. and as the 
Court of the Munsif adjoins his Court the applicant 
should have heard his cass called out had he actually 
been present. Moreover, the fact that he took no 
immediate action and filed his application for restora- 
tion about a month after the dismissal of the claim 
clearly indicated that he did not attend the Munsif’s 
Court as he alleged: 

Held, that the Court was justified in holding that 
a long delay in making the application after know- 
ledge of the dismissal threw doubt on the explanation 

ut forward and that the dismissal was justified. 192 

d. Cas. 332 (2),-distinguished, 


Misc. A. against the order of the Addi- 
tional Special Judge of Ist Grade, Bara 
Banki, dated January 7, 1939. 


Mr. Hakimuddin, for the Appellant. 
so H. H. Zaidi, for Respondent 
No. 1. 


Judgment.—This is an appeal under 
s. 49, of the U.. P. Encum. Estates Act by 
Baijnath who made aclaimunder s. 10, in 
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proceedings under that Act. The claim was 
dismissed in his absence. It had been de- 
nied by the respondents who were the appli- 
cants in the case.. 

The appellant applied under O.IX, 
r. 9, of the Civil P. C., for restoration 
andthis application was dismissed on the 
ground that he had not shown sufficient 
cause for his non-appearance. 

The case was fixed for September 7, 1938, 
and itis not denied by the appellant that he 
was aware of the date. His explenation was 
that when the case was called out he was 
attending to an application for execution 
filed by him in the adjoinmg Court room of 
the Munsif. He heard after he left that Court 
that the case in the Courtof the Additional 
Special Judge had been called and that his 
claim had been dismissed. Baijnath sup- 
ported his application for restoration by an 
affidavit andon the other side there was a 
statement by the karinda of the respondents 
denying that Baij Nath had attended the 
Court of the Munsif on the day in question. 

The Additional Special Judge found that 
the appellant’s explanation was false. He 
stated in his order that the case was called 
out several times before it was dismissed at 
1-30 P. M. and as the Court of the Munsif 
adjoins his Court the appellant should have 
heard his case called out had he actually 
been present. Moreovre, the fact that he took 
no immediate action and filed his application 
for restoration about a month after the dis- 
missal of the claim clearly indicated that he 
did not attend the Munsif’s Court on Sep- 
tember 7, as he alleged. 

The learned Counsel for the appellant con- 
cedes that there is little to be said for his 
client. No evidence apart from the affidavit 
was produced to support the allegation that 
the appellant had attended the Munsif Court 
on the day in question, and had he done so, 
there can be little doubt that evidence would 
have been available on the point. Learned 
Counsel has argued that the appellant had 
no reason to absent himself, but we cannot 
infer from this that there was sufficient cause 
for his absence. 

Learned Counsel has referred to a ruling 
of a single Judge of the Allahabad High 
Court in Ram Shanker Tewari v. Ram 
Naraim Tewari (A. I. R. 1928 All. 301) (1), 
to the effect that no orders of dismissal in 
default should be passed till the end of the 
day when the Court rises, because there can 
pe no default until the Court rises for the 
day with all respect we are not prepared to 


(1) A I R 1928 All301; 108 Ind. Cas. 576; 26.A LJ 
62, l 
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subscribe to this view. Litigants, are ordi- 
narily required to attend the Court at 10°. 
M. and we know no reason why they should 
not be penalized for failure to do so without 
sufficient cause. To allow them to attend at 
any time in the day before the Court rises, 
that is, usually at 3.30 or 4 P. mM., might make 
it impossible to carry on the work of the 
Court properly by putting it in the power of 
litigants to obstruct it. 

The circumstances that the litigant attends 
later in the day and at the same time ap- 
plies for an order to set aside the dismissal 
is no doubt a strong point in his ‘favour 
when the Court is considering whether there 
was sufficient cause for his non-appearance 
earlier, and the Court is equally justified in 
holding that a long delay in making the ap- 
plication after knowledge of the dismissal 
tends to throw doubt on the explanation put 
forward. In a recent case which came before 
a Single Judge of this Court, Badri Prasad 
v. Ambika Pershad (1940 O. A. 1040) (2), an 
application by an auction-purchaser was dis- 
missed for default as early in the day as 10- 
15 a. M. The applicant applied for restoration 
within half an hour of dismissal, giving 
reasons for his inability to attend earlier. 
His explanation was accepted and the order 
of dismissal set aside. 

The facts in the present case are quite 
different from the facts in Badri Prasad v. 
Ambika Pershad (2), and also from the facts 
in Ram Shanker Tewari v. Ram Narain 
Tewari (1), because while in both these cases 
the persons concerned appeared in Court and 
applied for restoration very shortly after the 
order of dismissal in default in the present 
case the application for restoration was not 
made until about a month after the order of 
dismissal although the appellant admits that 
he knew of the dismissal on the day the 
order was passed. There can, we agree with 
the lower Court be little doubt in these cir- 
cumstances that the cause shown by the ap- 
A for his absence on the date fixed was 

alse. 

We see no reason to allow this appeal and 
we dismiss it with costs. 

D. Appeal dismissed, 

(2)1940 O A 1040; 192 Ind. Cas. 332; 1940 OW N 


1086; 1941 O L R115; 13 RO 349; A IR 1941 Oudh 
91; 16 Luck 294. 


„~ 


1941 


. MADRAS HIGH COURT. 
Civil Revision Petition No. 2204 of 1940 
December 11, 1940 

HORWILL, J. ; 
Raja Sahib Meharban I Dostan Sri 
RAJAK RAO VENKATA KUMARA 
MAHIPATI SURYARAO BAHADUR 

GA RU—PETITIONER 
Versus 
PURAMSETTI VENKATARAO 
AND ANOTHER—RESPONDENTS 

Provincial Small Cause Courts Act (IX of 1887), 
s. 16—Suit filed on original side of Court having 
no jurisdiction to try small cause sutt--If small 
cause suit—First appeal, if lites in such case. 

A suit filed on the original side of a Court which 
has no. jurisdiction to try it as a small cause suit, 
cannot be considered to be a small cause suit. All 
that can besaid is that the suit isof a small cause 
nature. There is nothing in the Prov. Small Cause 
Courts Actor inthe Civil P. C., which prohibits a 
first appeal in such cases. l Ind. Cas, 543 (14, distin- 
guished, 139 Ind. Cas. 477 (2), referred to. 


C. R. P. to. revise the decree of the Sub- 
Judge, Cocanada, in A, S. No. 170 of 1936. 


Mr. Ch. Raghava Rao, for the Petitioner. 


Mr. T. Satyanarayana, for the Respond- 
ents. i 


Order.—The plaintiff brought this suit 
for compensation for water taken by the 
defendants from the source of the plaintiff. 
If was dismissed with costs. In appeal, it 
was urged by the defendants that no appeal 
lay. The plaintiff (appellant) admitted by 
implication that an appeal would not lie 
unless the suit were of the nature described 
in Arts. 13 and 35 (i) and (ii) of Sch. IT to 
the Prov. Small Cause Courts Act. It was 
held by the learned Subordinate Judge that 
the suit was not covered by either of these 
articles and he consequently held that an 
appeal did not lie. The appeal was accord- 
ingly dismissed. In the grounds of appeal to 
this Court, it was again contended that 
Arts. 13 and 35 (4) and (ii) covered a suit 
of this kind. In view of my decision in S. A. 
No. 1067 of 1937 of September 25, 1940, this 
point was not pressed ; but it is now argued 
that although the suit was of a small cause 
nature, an appeal did lie. The appellant’s 
contention seems tobe well founded. It was 
assumed in Seetapatt v. Subbayya (1), that 
the decision in a suit which should have 
been tried on the small cause side but which 
was actually tried onthe original side of 
the same Court was final and that no ap- 
peal therefore lay. The point did not really 
fall for decision there ; but that has been 
taken as the law ever since in cases where 


_ (1) 33 M 323; 1 Ind. ‘Cas, 543; 20 ML J 718. 
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a Court has no jurisdiction by virtue of 
s. 16, Prov. Small Cause Courts Act, to try 
a suit on the original side. Where, however, 
a sult is filed On the original side because, 
as here, the District Munsif has no juris- 
diction to try it as a small cause suit, that 
suit cannot be considered to be a small 
cause suit. All that can be said is that the 
suit is of a small cause nature. There is 
nowever nothing in the Prov. Small Cause 
Courts Act orin the Civil P. ©. which says 
that no first appeal lies in such cases. The 
Prov. Small Cause Courts Act applies only to 
small cause suits, and although, s. 102, 
Civil P. C., is a bar to a second appeal, 
there is nothing in the Act which prohibits 
a first appeal. An appeal did therefore lie 
in the Court below because the District 
Munsif had no jugisdiction to entertain the 
suit on the small cause side. 


= Nosecond appeallies by virtue of s. 102, 
Civil P. C.; so that if the appellant is to 
succeed, this appeal must first be converted 
into a revision petition and then I must 
exercise my discretion in his favour. He 
should undoubtedly have raised the point 
which has now been discussed both in the 
Court below arid in the grounds of appeal 
here. This appeal will be converted into a 
revision petition, the petition allowed, and 
the first appeal remanded for disposal on 
the merits, only if the appellant pays the 
costs of the respondents both in this Court 
and in the lower Appellate Court within 
three weeks of the receipt of the records in 
the lower Appellate Court. Otherwise, this 
appeal will stand dismissed with costs. After 
dictating the above but before signing the 
transcript, it struck me that the Subordi- 
nate Judge might have had jurisdiction 
over the Peddapuram Munsif and an inquiry 
in the office confirmed my suspicion. The 
Subordinate Judge did have jurisdiction to 
try this suit as a small cause suit. The 
question is whether this affects the above 
decision. At first sight it would appear that 
as the suit should have been tried on the 
small cause side, it should be treated asa 
small cause decision against which there is 
no appeal; but Mr. Raghava Rao has met 
this by two arguments. He first of all refers 
to the wording of s. 15, Civil P. C., which 
lays down that “every suit shall be insti- 
tuted in the Court of the lowest grade com- 
petent to try it.” He argues that the District 
Munsif was competent to try this suit in 
spite of the provisions of s. 16, Prov. Small 


Cause Courts Act. Section 16, says : 
| ‘Save as expressly provided by this Actor by any 
other enactment for the time being in force, a suit 
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cognizable by a Court of Small Causes shall not be 
tried by any other Gourt having jurisdiction within 


the local limits of the jurisdiction of the Court of 
Small Causes by which the suit is triable.”’ 


He contends that there is another enact- 
ment in force which prevents the section 
from operating and that is s. 15, Civil P. ©. 
He argues that as the Court of the District 
Munsif was lower in grade to that of the 
Subordinate Judge, the suit had to be insti- 
tuted in the District Munsif’s Court. Myr. 
Raghava Rao admits that in practice this 
would mean that no Subordinate Judge 
would ever be able to exercise his small 
cause ‘jurisdiction ; because no Subordinate 
Judge has pecuniary jurisdiction on the 
small cause side beyond Rs. 3,000 upto which 
amount a District Munsif can try a suit on 
the original side. Although it wouldseem 
yeasonable to suppose ethat the District 
Munsif was not competent to try the suit 
because of s. 16, Mr. Raghava Rao has quot- 
ed an authority to the contrary. The mean- 
ing of “competent to try” came up for deci- 
sion in Chockalinga Chettiar v. Palaniappa 
Chettiar (2) and the learned Judges there- 
after referring to various cases in which a 
somewhat similar question had arisen, came 
to the conclusion that a District Munsif has 
jurisdiction to try and is competent to try a 
suit beyond its own pecuniary jurisdiction 
on the small cause side but within the pecu- 
niary jurisdiction of the Subordinate Judge. 
“though there is the circumstances or acci- 
dent that that particular class of suit is re- 
moved from its purview.” In that case they 
were considering whether under s. 24 (l-a) a 
District Court can transfer a suit from a 
Small Cause Court to another Court on the 
original side, and they -pointed out that 
s. 24 (4) would have no meaning if it were 
true that the District Munsif to whom the 
suit was transferred was not competent to 
try the suit because of s. 16, Prov. Small 
Cause Courts Act. Jt is not necessary how- 
ever to try to reconcile the above decision 
with the interpretation of s. 16, Prov. Small 
Cause Courts Act, and s. 15; Civil P. C., 
that common sense seems to require; because 
I think Mr. Raghava Rao’s second argument 
is sound. In Seetapati v. Subbayya (1), the 
trial on the original side in the District Mun- 
sifs Court was referred to his small cause 
jurisdiction and his decree was upheld appa- 
rently on the ground that as he was bound 
to try the suit on the small cause sicle, the 
decree should be looked upon as a decree on 
thesmall cause side. In the present case, 

(2) 55M 960; 139 Ind. Cas. 477; AI R 1932 Mad. 
683; 63 M L J 689; (1932) M W N 763; Ind. Rul. (1932) 
Mad. 726; 36 LW 479. 
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the trial by the District Munsif on the 
original side cannot be regarded as-a dis-- 
posalon the small cause side of the Court 
of the Subordinate Judge; and I do not 
think, therefore, that the principle laid down 
in Seetapati v. Subbayya (1), should be ap- 
plied to acase where the small cause juris- 
diction is exercised by a Court other than 
that in which the suit is tried on the origi- 


nal side. It follows that the order of re- 
mand must stand. 
, N.-S. Case remanded, 


OUDH CHIEF COURT 

Miscellaneous Appeal No. 101 of 1939 

July 18, 1941 

AGARWAL, J. i 
B. ANAND BEHARI LAL—CREDITOR 

—APPELLANT : 

versus 
MATHURA PRASAD—DEsror— 


RESPONDENT 
U. P. Encumbered Estates Act (XXV of 1934), 


s. 45—Case instituted prior to Amendment Act (XI 


of 1939 —Decision of Appellate Court after amend- 


ment—No second appeal lies. 


A right of appeal is governed by the law prevailing 


at the date of the institution ofthe suit and not by 
the law prevailing at the date of the decision of the 
suit or at the dateof the filing of the appeal. 
a case is instituted prior 
U. P. Encum. Estates Act by Act XI of 1939, no 
second appeal liesfrom the appellate order, even if it is 
passed after the amendment. 


Where 
to amendment of s. 45, 


E 


Misc. A. against the order of the District 


Judge, Lucknow, dated April 12, 1939. 


Mr. Naziruddin, for the Appellant. 
Mr. Habib Ali Khan, for the Respondent.. 


Judgment.—This is a miscellaneous ap- 


peal under s. 45 (2-a) of the Encum. Estates 
Act against an appellate order passed by 
the District Judge of Lucknow affirming an 


order passed by the Assistant Collector, 
Second Grade. A preliminary objection has 
been taken that no appeal hes. 

The order of the Special Judge, Second 
Grade was passed on April 12, 1939 and the 
appeal was decided by the District Judge on 
November 7, 1939. The present appeal was 
filed on December 15, 1939. Under the 
Encum. Estates Act before it was amended 
by Act XI of 1939 an order passed by a 
District Judge in appeal was final and was 
not subject toeither appeal or revision. 


It is argued that the appellate order in 
this case was passed after Act XI of 1939 
had come into force and so an appeal is 
maintaingble, but a right of appeal is 


1941. - 


governed by the law prevailing at the date 
of. the institution ofthe suit and not by the 
law prevailing at the date of the decisien of 
Data or at the date of filing of the ap- 
peal. 
Special Judge decided the case, no second 
appeal lay. 

Lam, therefore of opinion that the appeal 
isnot maintainable and I dismiss it with 
costs, 

D. ee Appeal dismissed. 





MADRAS HIGH COURT 
` Second Appeal No, 163 of 1939 
December 13, 1940 


Horwitt, J. 
PUDIKUTTY UNNEERI— APPELLANT 
VETSUS 
MUNICIPAL COUNCIL, CALICUT — 
RESPONDENT = 


Madras District Municipalities Act (V of 1920), 
ss. 167, 183, 168—Pial, whether part of building— 
Its construction on street alignment, if infringement of 
s. 167—S, 183, if relates to pials—Applicability of 
s. 168 to person constructing house and keeping it 
outside street alignment under order of Municipality. 
- A pialforms part of a building and hence its construc- 
tion on the street alignment infringes s. 167. Section 1&3 
does not relate. to pials but to verandahs of the nature of 
balconies, which project over a street. Section 183 does 
not, therefore, apply to a pial which does not overhang a 
street. 20 Ind. Cas. 956 (1), distinguished. 

Section 168 does apply to a person who is reconstruct- 
ing his house and who because of an orderof the 
Municipality, has to keep his house out of the street 
‘alignment. Such a person becomes entitled under this 
section to be compensated for his compliance with the 
Muuicipality’s order. 


_§. A. against the decree of the District 


Court, South Malabar, in A. S. No. 4 of 


1937. 

Mr. C. K. Viswanatha Ayygr, for the 
Appellant. 
~ Mr. K. Kuttikrishna Menon, for the Res- 
pondent. 


“ Judgment.—The appellant had an old 
‘house occupying the site ABDC in the 
plan filed by him. That. house fell into a 
state of disrepair and the Commissioner 
of the Calicut Municipality ordered its 
demolition. The appellant wished to re- 
construct the house and he submitted a plan 
proposing to build the house on F, F, D, G. 
That plan was approved and a licence (Ex. D) 
was issued in which a note was added: “the 


street alignment of six feet—Mooriat Road : 


and the Coast Road on the west should 
‘be strictly observed.” This note-was added 
‘to remind the ‘appellant~ of the provisions 
of s. .67, -District -Municipalitigs’ Act, to 
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charge him with the cost. 


.conies, which project over a street. 
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the effect that no person should construct 
any portion of any building within a 
street alignment, as defined under s. 166. 
The findings of the Court below are that 
after the building was constructed in accord- 
ance with this plan, the appellant added a 
pial on the remaining area of his site, 1. e., 
the land lying between GEFD and ABDC. 
When the Municipality discovered this con- 
struction, they ordered him to demolish it 
and threatened him that if he did not do 
so they would demolish it themselves and 
The plaintiff 
thereupon brought the present suit for a per- 
manent injunction to restrain the defendant 
Calicut Municipality from demolishing this 
pial. The suit was dismissed. The appel- 
lant preferred an appeal to the District Court 
which was also digmissed. Hence this second 
appeal by the plaintiff. 

There is no doubt in my mind that a 
pial does form part of a building and that, 
therefore, the appellant committed a breach 
of the licence and also failed to comply 
with the provisions of s. 167. The learn- 
ed Advocate for the appellant argues that 
s. 183 deals with the grant of licenses for 


‘verandahs and not s. 167; but the veandals 


referred to in s. 183 of the nature of bal- 
That 
section does not relate to pials, and the appel- 
lant’s pial does not overhang the street. It. 
is constructed on the plaintiff’s own pro- 
petty. Municipal Council, Srirangam v. 


“Subba Pandithar (1), upon which reliance 


has been placed by the appellant, merely 
says that where a person holding land has 
encroached upon the street and has had 
posseesion of it for.over the statutory period 
he acquired a right to the encroached area by 
prescription; so that the land becomes his, 
and that he can, therefore, do what he likes 
with the land. Ido notsee how that decision 
helps the appellant in any way. 

The appellant next contends that he is en- 
titled to compensation under s. 168. Sec- 
tion 168 does apply to a person who is recon. 
structing ‘his house and who, because of an 
order of the Municipality, has to keep his 
house out of the street alignment. Such a 
person becomes entitled under this section to 
be compensated for his compliance with the 
Municipality’s order. Unfortunately for the 


_appellant however, the plan submitted by 
-him and his application for a licence do not 


show that he restricted his building on 
account of some order of the Municipality; 
but it is probably true, as the appellant states 


(1) 38 M 456; 20 Ind. Cas. 956; A I R 1915 Mad. 873; 
25 ML J 297. 
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that it was because the Municipal surveyor 
told him that he must build within the res- 
tricted area so as to allow a six feet margin 
from the street boundary that he submitted 
the plan he did. .This point was not how- 
ever, raised in either of the Courts below— 
nor is it to be found in the grounds of appeal. 
-In the absence of pleadings and evidence, 
it cannot be held that the plaintiff is entitled 
to compensation. The appellant cannot, 
therefore, be given any remedy in this 
suit; but the Municipality should, in my 
opinion, have given him compensation, not 
for demolishing his pial but for having to 
build his house on the restricted area. The 
appeal is dismissed with costs. 


N.S, Appeal dismissed. 


MRR prea 


OUDH CHIEF COURT 
Criminal Revision No. 94 of 1941 
August 26, 1941 
GHULAM Hasan, J. 

BALAK RAM AND OTHERS—APPELLANTS 
: Versus 


EMPEROR—ComPLAINANT— RESPONDENT 

Penal Code (Act XLV of 1860), s. 211— Person s 
making false charge to Police against another, of 
cognizable offence and insisting on investigation, 
amounts to institution of criminal proceedings— 
Offences under ss. 211, 323, 342 Penal Code committed 
in course of same transaction—dJoinder of charges is 
not illegalin view of s. 239 (d) Criminal Procedure 
Code (Act V of 1898)—Person charged under s. 211, if 
should be given opportunity to substantiate charge 
mate by him to Police. 

The criminal proceedings are just as much instituted 
within the meaning of the s.211, I. P. C., when first 
information of a cognizable offence is given to the 
Police under s. 154, Criminal P. 0O., as when a com- 
plaint is made direct to a Magistrate under s. 200. But 
there is an essential difference between a mere informa- 
tion to the Police and a definite statement to it that a 
certain person has committed a certain particular 
offence. In the latter case, whichis much graver than 
the former, s. 211 of the I. P. C., applies. A person 
who sets the criminal law in motion by making a false 
charge to the Police of a cognizable offence by definitely 
cafging a person with having come to his house for 
the purpose of committing a dacoity and insisting on 
investigation, institutes criminal proceedings within the 
meaning of s. 211 of the I. P.C. Karim Bukksh v. 
The Queen Empress (1), 178 Ind. Cas. 218 (2), 8 Ind. 
Cas. 818 (3), relied on. [p.-264, col. 1.] 

The offences under ss. 211, 323 and 342 commilted 
in the course of the same transaction can be jointly 
enquired into and a joinder of these charges is not 
illegal. A joinder of charges is clearly permitted by 
. s. 293 (d) of the Criminal P. O. [ibid.] 

The law does not require that an opportunity should 
be given to a person accused under s. 211 of the I P. 
C., on the basis of a false report to impugne that report, 
nor is there any general principle of natural justice 
which requires the issue of anotice to the accused in 
such a case. 99 Ind. Cas, 408 (5),. dissented from. [p. 
266, col. 1.] 

[Case-law distinguished. ] 
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Or, R. against the order of the Additional 
Sessions Judge of Kheri, dated June 17, 
194.1, 


Messrs. R. F. Bahadurji, J. P. Asthana 
and Hasan Aziz, for the Applicants. 

The Assistant Govt. Advocate, for the 
Crown. 


Order.—l. Balak Ram, 2. Mewa Ram, 
3. Ram Chakkar and 4. Sardar, resi- 
dents of village Uliyapur, Police Station 
Mitauli, District Kheri, have preferred this 
revision petition against their convictions 
and sentences passed by the Assistant Ses- 
sions. Judge of Kheri under ss. 211, 342 and 
323 of the I. P.O, which were upheld in 
appeal by the Additional Sessions Judge. 

The facts leading to their convictions are 
as follows:— l 

Ram Bilas (P. W. No. 2) and Ram Swarup 
(P. W. No. 12) are the sons of Ram Din (P. 
W. No. 5). Ram Bilas is married to a 
woman, by the name of Mst. Ram Chandri, 
who is the daughter of Tilak Ram (P. W. 
No. 13). Ram Chandri’s mother’s sister was 
married to Ram Dayal, whois a brother of 
Murlidhar, the father of Balak Ram accused. 
Ram Bilas and Ram Swarup were arrested. 
some time in 1939 in connection witha 
dacoity. Four or five days after the arrest 
Balak Ram is alleged to have taken Ram 
Chandri to his house with the permission of 
Ram Din. Ram Bilas was released on bail. 
According to the prosecution case Balak 
Ram’s wedded wife deserted him some years 
ago and lives with her parents in a village 
called Bilaiya. Ram Chandri also used to 
go to her maternal uncle Gajodhar’s house 
in Rajwapur. It is stated that in Jeth she 
went to Gajodhar’s house and from there to 
Balak Ram’s house. When Ram Bilas came 
to his house after his release he learnt that 
his wife was staying with Balak Ram. Ac- 
cordingly he sent Tilak Ram and Gajodhar 
to fetch her from Balak Ram’s house but he 
refused to send her. Tilak Ram and Gajo- 
dhar on return informed Ram Bilas that a 
son was born to his wife and they suspected 
Balak Ram of evil intentions towards her. 

Ram Swarup was released later and when 
he came back he sought the intervention of 
one Debi Sahai of Amrelia village for secur- 
ing the return of Ram Chandri. Debi 
Sahai’s sister is married to Ram Chakkar 
accused. Debi Sahai agreed to help Ram 
Swarup on some remuneration, which was 
paid tohim Both Ram Swarup and Debi 
Sahai then started on December 31, 1939 
for the village where Balak Ram and the 
other accuged lived. Debi Sahai left Ram 
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Swarup in an Arhar field outside the village 
asking him to wait till he brought Ram 
Chandri. This happened at about 8 a.m. 
After a short time Debi Sahai returned with 
Ram Chandri to the Arhar field where Ram 
Swarup was waiting. Hardly had Ram 
Swarup and Debi Sahai rae with the 
woman when the four accused arrived and 
began to beat Ram Swarup. Debi Sahai 
ran away. The woman had hid herself in a 
field but she was soon secured by Mewa 
Ram accused. The four accused then 
brought back Mst. Ram Chandri and Ram 
Swarup to Balak Ram’s house. Balak Ram 
is alleged to have confined Ram Swarup in 
the house and later taken him to the Police 
Station, where Balak Ram made a report 
(Ex. 1) against Ram Swarup to the effect 
that he was found along with 18 or 20 dacoits 
prowling about his house about 8 or 9 in the 
évening before and was hiding himself in a 
jungle, that he (Balak Ram) combed the 
jungle next morning and found that the 
dacoits had disappeared and Ram Swarup 
alone was left behind. The Station Officer 
questioned Ram Swarup who gave a differ- 
ent tale. He stated that he had come along 
with Debi Sahai to take his brothers wife 
and that the woman had given birth toa 
child in Balak Ram’s house. The Sub- 
Inspector on looking into the birth register 
(Ex. 5) found that a child was noted to “have 
been born to Balak Ram accused on 
October 16,1939 The Station Officer then 
recorded the version of Ram Swarup as the 
first information report (vide Ex. 3). He 
released Ram Swarup on a personal bond 
and took into custody all the four accused. 
oe accused were subsequently released on 
ail. 

Mewa Ram accused is the first cousin of 
Ram Chakkar, a nephew of Balak Ram. 
Sardar accused does not appear to be related 
to Balak Ram. The accused filed a joint 
written statement and denied the fact that 
“Ram Chandri ever came to the house of 
Balak Ram or.that she had ever illicit con- 
nection with him. On the other hand, they 
stated that they arrested Ram Swarup sus- 
pecting him to be a dacoit. As regards the 
first information report (Ex. 1) the accused 
stated that Balak Ram alone was responsible 
for the report but they admitted their pre- 
-sence at the Police Station at the time. 

The Station Officer investigated the matter 
‘and ultimately reported to the Sub-Divi- 
sional Officer for action under s. 211 of the 
I.P.C. The accused were charged with an 
offence under s. 342 ofthe I. P. C. for hav- 
ing falsely arrested Ram Swarup for an 
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offence under s. 399 of the I. P.C. and for 
wrongfully confining him in their custody. 
They were also charged with causing simple 
hurt to Ram Swarup under s. 323 of the 
I.P. C. Balak Ram was charged with an 
offence under s. 211 of the I. P. C. for giving 
false information to the Station Officer of the 
commission of an offence under s. 399 of the 
I. P. C. by Ram Swarup; and Ram Chakkar, 
Mewa Ram and Sardar were charged for 
abetment under s. 211/109 of the I. P. C. 

The learned Assistant Sessions Judge con- 
victed Balak Ram of the offences under 
ss. 323, 342 and 21] and the other three ac- 
cused under ss. 323 and 342 of the I. P.O. 
Balak Ram was sentenced to three years’ 
rigorous imprisonment and to pay a fine of 
Rs. 500, in default 12 months’ rigorous im- 
prisonment. He was also sentenced to six 
months’ rigorous imprisonment under s. 323 
of the I. P. C. and one year’s rigorous impri- 
sonment under s. 342 of the I. P.C. The 
other three accused were sentenced to six 
months’ rigorous imprisonment under s. 323 
of the I. P. C. with a fine of Rs. 20 each, in 
default two months’ rigorous imprisonment 
and one year’s rigorous imprisonment under 
s. 342 of the. I. P. C. with a fine of Rs. 60, in 
default six months’ rigorous imprisonment. 
The substantive sentences were to run con- 
currently. 

The learned Additional Sessions Judge 
confirmed the convictions and sentences pass- 
ed on all the accused in appeal. 

As far as the convictions of the accused on 
the merits are concerned, it is not possible 
for the applicants to challenge their convic- 
tions as the two Courts below have concur- 
rently found that they were guilty of the 
offences with which they were charged, 
They have also found that the story of the 
dacoity in the house of the applicant Balak 
Ram was a mere myth and had been invent- 
ed to haul up Ram Swarup in order to pre- 
vent him and his brother from claiming Ram 
Chandri. It appears from the facts estab- 
lished in the case that Balak Ram, accord- 
ing to his own admission, combed the jungle 
next morning, apprehended Ram Swarup 
suspecting him to be a dacoit and inflicted 
several injuries on him. If he did not consi- 
der Ram Swarup to be a dacoit he could not 
arrest him. The report was registered at 
the Police Station under s. 399 and was in- 
vesfigated as such. There is no doubt, there- 
fore, that in making the report (Ex. 1) Balak 
Ram clearly made a false charge against 
Ram Swarup of a cognizable offence. It has 
been held by tne Fell Bench of the Calcutta 
High Court in Karim Buksh v. The Queen- 
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Empress (I, L. R. 17 Calcutta 574) (1) that a 
person. who sets the Criminal Law in motion 
by making a false charge to the Police of a 


cognizable offence institutes criminal pro- 


ceedings within the meaning of s. 211 of the 
I. P.C.; and if the offence falls within the 
description in the latter part of the section, 
he is liable to the punishment there provid- 
ed. ` - 

- [b has been contended before me by learn- 
ed Counsel on behalf of the applicants that 
the report (Ex. 1) made by Balak Ram. does 
not amount to charging Ram Swarup with 
committing the offence of: dacoity and that 
the report itself shows that Balak Ram mere- 
ly had expressed an idea and had not laid 
any false charge against Ram Swarup. A 
reference to the concluding portion of the 
report will show that Balak Ram definitely 
stated that he charged Ram Swarup along 
with 18 or 20 persons, whose names he did 
not know, with having come to his house for 
the purpose of committing a dacoity and 
that he wanted investigation in the case. 

In Dharamdas Hiranand v. Emperor,(178 
Ind. Cas. 218) (2) it was held that there is no 
distinction between the first and second parts 
of s. 211, I. P. C. between proceedings before 
the Police and proceedings before the Magis- 
trate. The second part of s. 21] must be 
read with the first part and the second part 
refers to “such criminal proceedings’. Obvi- 
ously these criminal proceedings are the crimi- 
nal proceedings referred to in the first part. 
The criminal proceedings are just as) much 
instituted within the meaning of the section 
when first information of a cognizable 
offence is given tothe Police under s. 154, 
Criminal P. C., -as when a complaint is made 
direct to a Magistrate under s. 200. 

It was similarly held in Samokhan v. 
Emperor (85 Ind. Cas. 818) (3) that there is 
an essential difference between a mere in- 
formation to the Police and a definite state- 
ment’ to it that a certain person has committ- 
ed a certain particular offence. In the latter 
case, which is much graver than the former, 
s. 211 of the I. P. C. applies, 

. Learned Counsel for the applicants has also 
raised the contention that the offences under 


ss. 211, 323 and.342 should have heen separa- ° 


tely enquired into and that a joinder of 
these charges was illegal. In my opinion this 
contention has no substance. Such a joinder 
of charges is clearly permitted by s. 239 (d) 
of the Criminal P. C. It appears from the 
(1)17 O 574. . 
(2) 178 Ind. Cas. 218; A I R 1938 Sind 213; 11RS 
82; 40 Cr L J 12; (1941) Kar 241. 
~ (3) 85-Ind. Cas, 818; L R6 A°71 Cr; 26.0r Li J 591; 
A I R1925 A1472, - i 
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facts found in this case that Balak Ram was 
accompanied at the time ofthe assault by 
the three other accused. Ram Swarup was 
arrested at the same time in the Arhar field. 
He was taken to the house of Balak Ram 
accompanied by the other accused and the 
report at the Police Station was made by 
Balak Ram in their presence. These facts 
clearly show that the offences of making a 
false charge, of wrongfully confining and of 
causing injuries to Ram Swarup were com- 
mitted in the course of the same transaction. 
Although Balak Ram was convicted of an of- 
fence under s. 211 and the other accused were 
acquitted, this fact did not prevent the four 
applicants accused of different offences being 
tried together. Section 235 (1) of the Crimi- 
nal P. C. clearly permits. the Court to try a 
person for more than one offence committed 
by him if they are committed in one series 
of acts so connected together as to form the 
Same transaction Balak Ram had committed 
three definite acts, namely the act of causing 
injury, the act of arrest and wrongful con- 
finement and the act of making a false 
charge, so he could be tried for all these 
offences at one trial. Similarly his com- 
panions, who were accused of different of- 
fences, namely those under ss. 323 and 342, 
could also be tried along with him as these 
offences were committed in the course of the 
same transaction. The plea of misjoinder of 
charges was not raised by the accused either 
in the trial Court or in the Court of Appeal. 
There is no mention of this plea either in 
the grounds of revision presented to this 
Court. I am satisfied that the course adopted 
by the trial Court was perfectly justified and 
has not occasioned any prejudice to the 
accused, 

Lastly it has been urged that the convic- 
tion of Balak Ram is illegal on the ground 
that no opportunity was given to him to 
substantiate the charge of dacoity contained 
in the report (Ex. I) and that no proceed- 
ings in prosecution under s. 211 should have 
been instituted against him without such an 
opportunity having been afforded to him. 
Learned Counsel is unable ‘to refer to any 
statutory provision in the Criminal P. C. in 
support of this proposition. He relies upon 
general principles of justice that no prosecu- 
tion should be launched’ against a person 
under s. 211 of the I. P.C: upon a mere 
Police report. Reliance has been placed in 
this connection on three cases of the Calcutta 
High Court and a Lahore case :— 

l. Queen-Empress v. Sham Lall (I. L, 
R. 14 Cal. 707` F. B.) (4) 2. Akshoy Kumdr :. 

(4) 14 O 707 (F B). DE 


-Cas 258; 33 Cr L J 409. 


1941 


Chakraburty v. King-Emperor (31 Cal. W. 
Notes 124) (5) 3. Shaikh Abdulla v. The 
Emperor (35 Cal. W. N, 1210) (6) 4, Bhawani 
ee v. The Crown (I. L. R. 13 Lah. P. 568) 


The Full Bench case (i. e., Queen-Empress 
v. Sham Lall (I. L. R. 14 Cal. 707) (4) is 
clearly distinguishable. There the informant 
not only made an information report before 
the Police which was reported to be false 
but appeared. before a Magistrate asking that 
his case be investigated and his witnesses 
summoned. The application was refused 
and the Magistrate thereupon ordered his 
prosecution under s. 211 ofthe I. P.C. It 
was held that the application to the Magis- 
trate was a complaint and before ordering 
the prosecution of the complainant for the 
false charge he should have been offered an 
opportunity of supporting it or abandoning 
it. It also appears that the offence for which 
sanction was given to prosecute the com- 
plainant took place in Court or in relation to 
a Court. 

The case in Akshoy Kumar Chakraburty 
v. King-lmperor (31 Cal. W. N. 124) (5) does 
not refer to any authority in support of the 
proposition laid down therein that a trial on 
a charge under s. 211 of the I. P. ©. for 
having lodged a false information with the 
Police without giving the informant an op- 
portunity of proving the truth of the in- 
formation before a Magistrate is bad. It also 
appears from the facts of that case that the 
Magistrate before whom the false charge made 
by the accused was laid for necessary action, 
actually ordered that the accused should: 
appear before him on a date fixed by him to 
_ prove the allegations made by him. No 

notice was, however, issued to him and the 
accused was straightaway called upon to 
answer the charge under s. 211 of the I. P. C. 

The case in Shaikh Abdulla v. The 
Emperor (35 Cal. Weekly Notes, 1210) (6) 
also does not refer to any decided case, not 
even to the decision in Akshoy Kumar 
Chakraburty v. King-Emperor (31 C. W. 
N. 124) (5). It further appears that the peti- 
tioner actually filed a petition before the 
Magistrate asking for Police investigation to 
be expedited. The petitioner impugned the 
Police report made against him under s. 211 
of the I. P.C. and asked for process being 

(9)51 C W N 124; 99 Ind. Cas 408; A IR 1927 
Cal 175; 28 Cr L J 152. 

(6) 35 C W N 1210; 137 Ind. Cas 133: A I R 1932 


Cal 287; Ind. Rul (1932) Cal 266; 33 Cr L J 406; (1932) 
| Cr Cas 213. 


(7) 13L 568; 137 Ind. Cas. 157; AI R 1932 Lah 246: 
-.83 P L R 174; Ind. Rul. (1932) Lah 299 (2); (1932) Or 
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issued against the person whom he had ac- 
cused. The Magistrate, however, proceeded 
against the petitioner under s. 211 of the I. P. 
C. without having dismissed the petitioner’s 
application referred to above. The learned 
Judges quashed the proceedings holding that 
the petitioner should have been given an 
opportunity of impugning the Police report. 
Without referring to any authority they 
observed 

“It has been held that ordinarily a person ought to 
be given an opportunity to show cause before he is 
ordered to be prosecuted under s. 211”. 

The case in Bhawani Sahai v. The Crown 
(I. L. R. 13 Lah. 568) (7) arose on a com- 
plaint made in writing by the Commissioners 
of the Delhi Conspiracy Commission direct- 
ing prosecution under s. 21) ofthe I. P.C. 
The order was made under s. 476 of the 
Criminal P. ©. upen the application of the 
Public Prosecutor. The accused in the case 
laid a false information before the Members 
of the Commission which was functioning as 
a Court. It was held that it was the duty of 
the Commission under s. 476 of the Criminal 
P.C. to come to a judicial finding that the 
allegations made before it are prama facie 
false and before coming to such a decision 
an opportunity should be given to the person 
concerned to prove the allegation before it 

A reference tos. 195 (1) (b) of the Crim- 
nal P. ©. will show that no Court can take 
cognizance of offences punishable under 
certain sections of the I. P.C., including 
s. 211, when such offence is alleged to have 
been committed in, or in relation to, any 
proceeding in any Court, except on the com- 
plaint in writing of such Court. Section 476 
lays down that when any Court is of opinion 
that itis expedient in the interest of justice 
that an enquiry should be made into any 
offence referred to ins. 195, sub s. (1), cl. (b) 
or cl. (e), which appears to have been com- 
mitted in orin relation to a proceeding in 
that Court, such Court may, after such preli- 
minary enquiry, ifany, as it thinks neces- 
sary, record a finding to that effect and make 
a complaint thereof in writing signed by 
the presiding officer of the Court. 


It is-under the provisions of these sections 
that a Court before making a complaint 
against a person under s. 211 of the I. P. C. 
in relation to offences committed in Court or 
in relation a proceeding of a Court would be 
required to give a notice to the accused in 
the course of the preliminary enquiry which 
it may think fit to make. But there may, 
however, be yet another class of offences 
which may come up to a Court upon the 
complaint of private persons or upon in- 
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formation by the Police. In such cases the 
Code does not provide for any opportunity to 
be given to the accused to impugne the Police 
report. It was held in Tayebulla v. Emperor 
(Les Ps R. 43 Cal. 1152) (8) that the procedure 
of calling on the informant, who is reported 
by the Police to have made a false charge 
before them, to prove his case and the ex- 
amination of witnesses is not contemplated 
by the Code, and the proceeding is nota 
judicial one within s. 476 of the Code. It was 
also ruled that no sanction is necessary under 
s. 195 (1) (b) of the Criminal P. C. to pro- 
secute an informant under s. 211 of the I. P. 
C. when a false charge has been made by him 
Only to the Police, but the sanction is neces- 
Sary under the section when he has sub- 
Sequently preferred a complaint tothe Magis- 
trate praying for judicial investigation. 

“This view in my opinion conflicts with the 
view taken in Akshoy Kumar Chakraburty 
v. The King-Emperor (31 Cal. W.N. 124) 
(5), which is the only decision cited on 
behalf of the applicants as having a bearing 
upon the point atissue. I hold, therefore, 
that the law does not require that an op- 
portunity should be given to a person accus- 
ed under s. 211 of the I. P. C. on the basis of 
a false report to impugne that report, nor is 
there any general principle of natural justice 
which requires the issue of a notice to the 
accused in such a case. 

In any view of the matter, I am satisfied 
that the absence of any opportunity offered 
to the accused has not resulted in any pre- 
judice to him nor has led to any failure of 
justice. The accused had ample opportunity 
in the case in which he was tried to sub- 
Sfantiate the allegation that the report of 
dacoity made by him atthe Police Station 
was true. | 


I am satisfied that the convictions of the 
applicants are justified and there is no sub- 
stance in this revision which is accordingly 
dismissed. The applicants who are on bail 
shall surrender to their bails and serve out 
the remainder of the sentences. 


D. Order accordingly. 


£8) 43 C 1152; 36 Ind. Cas, 845; 24 C L J 134; 20 
OWN 1265; 18 Cr L J 13; A I R 1917 Cal. 593. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1211 of 1940 
February 20, 1941 
HENDERSON, J. 

NEW STANDARD BANK Lrp.— 
PETITIONER 

Versus 


MUNSUR ALI KAZI—OPPOSITE Party 

Bengal Agricultural Debtors Act (VII of 1936), 
s. 34—Suit by Bank on mortgage—Defendant ap- 
plying to Boardunder Actand suit stayed on notice 
under s. 34— Bank subsequently included in Sch. II 
of Reserve Bank of India Act (II of 1934)—Subse-« 
quent award by Board—Plainttff applying to Civil 
Court to proceed with caseas barunder s. 34 had 
been removed—Award of Board held illegal—Court 
held had jurisdiction to determine whether suit debt 
was ‘debt’ within meaning of Act—Court held 
had duty to proceed with case when bar was. 
removed and its jurisdiction did not depend upon 
plaintiff's application—High Court held would not 
refuse to interfere in revision merely on ground 
of delayon plaintiff's part in applying—Plaintiff 
held could be made liable for costs. 

The plaintiff Bank brought a suit to recover money 
due on amortgage. The defendant applied toa Board 
under the provisions of Ben. Agri. Debtors Act and 
the plaintifi’s suit was stayed on receipt of a notice 
under s. 34 of that Act. Subsequently the plaintiff 
was included in Sch. II, Reserve Bank of India Act, 
About four months later the Board made an award. 
The plaintiff applied tothe Court to proceed with the 
case as the bar was removed on inclusion of the plaint- 
iff inSch II of Reserve Bank of India Act. The 
Civil Court held that it had no jurisdiction to ques- 
tion the action ofthe Board : 

Held, (4) that the Civil Court had jurisdiction after 
the receipt of the notice under s. 34, to decide the’ 
question whether the debt, in respect of which the pro» 
ceeding was pending before it was a debt within the 
meaning of s. (8) of the Act. If thedebt did not fa 1- 
within the Act the Civil Court could not stay the pro- 
ceedings on receipt of notice. 184 Ind. Cas. 118 (l), 
followed. 

(ii) that the award made by the Board subsequent to 
the date of inclusion of the plaintiff in Sch. lI, Reserve 
Bank of India Act, was illegal. From that datethe 
notice upon which the stay order was passed ceased to 
have any legal effect and it was the duty of the Civil 
Court to proceed to try the case as its jurisdiction 
inno way depended upon any action taken by the 
plaintiff. The application of the plaintiff was really 
nothing more than an intimation tothe Court of the 
fact that the bar to its jurisdictionhad been removed. 
The jurisdiction of the Court in no way depended upon 
an application by the plaintiff. 

(iii) that the High Court would not be justified in 
refusing to interfere in revision on aground of jurisdic- 
tion merely hecause the plaintiff had been dilatory. The 
defendant, however, could certainly press this point with 
regard to costsand with regard ‘tothe question whe- 
ther he should be made liable to pay the interest at 
the bond rate or at any rate for the period from the 
date of the removal of the bar until the plaintiff noti 
fied- the Court of the removal of the bar. 


Mr. Upendra Kr. Roy, forthe Petitioner. 
Mr. Ajit Kumar Dutt, for. the Opposite 
Party. 


Order.—This is a rule obtained by the 
plaintiff Bank calling upon the defendant 
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to show cause why an order of the Munsif 
staying the hearing of a suit should not be 
set aside. The suit is to recover money due 
ona mortgage. The relevant facts are these: 
The defendant made an application to a 
Board under the:‘provisions of Act VII of 
1936. The suit was stayed on receipt of a 
notice under s. 34 of that Act. On May 31, 
1939, the plaintiff was included in Sch. II, 
Reserve Bank of India Act of 1934. The 
effect of this wasthatthe claim in the pre- 
sent suit ceased to be a debt within the 
meaning of the Ben. Agri. Debtors Act. 
The Board made an award on September 
22,1939. The Munsif held that he had no 
jurisdiction to question the action of the 
Board and that the only remedy of the 
petitioner was to appeal under the provisions 
of the Act. The petitioner then obtained 
this Rule. The question of the jurisdiction 
of the Courts to decide whether a certain 
claim is a debt within the meaning of the 
Act has been settled by a Division Bench 
of this Court in Nur Mia v. Noakhali Nath 
“Bank (1). That decision was also followed 
by Edgley, J., in another case. It is 
binding upon me and I will merely say 
that I respectfully agree with it. The second 
question for determination is whether the 
claim is a debt within the meaning of the 
Act or not. In para.3 of the affidavit it is 
stated that the plaintiff Bank was included 
in the schedule on May 31, 1939. There is 
no counter-affidavit and this point has not 
been contested. 

In showing cause against the rule, Mr. 
Dutt has drawn my attention to what he 
calls the dilatory tactics of the plaintiff in 
connection with this matter. No claim was 
made in compliance with the notice served 
onthe plaintiff under s. 13 (1) of the Act. 
Applications for time were made. It was 
Suggested that this was a deliberate device 
adopted inorderto give the plaintiff time 
tohave his name included inthe schedule 
before the Board proceeded to make an 
award. The plaintiff did not actually 
apply tothe Court until after the Board’s 
award was passed on September 22, 1939. 
It is contended that, when once the Board’s 
order was passed, the jurisdiction of the 


Court came to anend. The plaintiff by his 


delay in intimating the new fact to the 

Court has lost his right to recover the 

money by suit. The suit was already pend- 

ing in the Court and if was the duty of the 

Munsif to proceed to try it without an appli- 
(1)43 CW N 322; 184 Ind. Cas 118; AIR 1939 

ata I L R (1939) 1 Cal. 437; 69 CLJ 126;: 12 R 
204, à 
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cation being made to that effect. The Munsif 
was bound to grant a stay until June 1, 
1939. From that date the notice upon which 
the stay order was passed ceased to have 
any legal effect andit was the duty of the 
Munsif to proceed to try the case. His. 
jurisdiction in no way depended upon any 
action taken by the plaintiff. What is called 
the application of the plaintiff is really 
nothing more than an intimation to the 
Court of the fact that the bar to 165 
jurisdiction had been removed. The- 
jurisdiction of the Court inno way depends 
upon an application by the plaintiff. 

Then in the second place, the award of the- 


. Board was entirely without jurisdiction and 


the jurisdiction of the Court cannot be taken 
away bya proceeding which has no legal 
effect. Mere delay has nothing to do with 
the jurisdiction of the Court. I should 
hardly be justified in refusing to interfere 
in revision on a ground of jurisdiction mere- 
ly because the plaintiff has been dilatory. 
The defendant could certainly press this 
point with regard to costs and with regard 
to the question whether he should be made 
liable to pay the interest at the bond rate 
or at any rate for the period from June 1, 
until the plaintiff notified the Court of the 
removal of the bar. That, of course, will 
be a question with which the Munsif 
should deal. The rule is accordingly made 
absolute. The order of the Munsif is set 
aside and heis directed to try the suit in 
accordance with law. JI make no order as to- 
costs in this rule. 


S. Rule made absolute. 





BOMBAY HIGH COURT 
Full Bench 
Criminal Revision Application No. 490 
of 1940 
February 7, 1941 
BEAUMONT, ©. J., Divatia AND MACKLIN, Jd. 
HUSSENBHOY ABDOOLABHOY LALJI 
AND ANOTHER—ACCUSED 
versus 


RASHID B. VERSHI—COMPLAINANT 

Criminal Procedure Code (Act V of 1898), s. 94— 
Application for production of document—Court, when 
can order production—Such order, if involves obliga- 
tion on Court to give inspection of all books produc- 
ed, to complainant—Question of inspection should be 
considered at later stages either at trial or inquiry 
or on special application. 

When an application is made to a Court or to a Police- 
Officer inthe mofussil, under s. 94, Criminal P. C., 
for production of documents, the Court is bound to: 
consider whether there isa prima facie case for sup- 
posing that the documents are relevant. If he thinks. 
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they are then he ean order production ; and of course, 
his decision may ‘be influenced by a desire to prevent 
the books being taken away or tampered with. But 
such an order for production does not involve an obli- 
gation on the Court to give inspection of all the books 
produced, tothe complainant, though the Court has 
power to order ‘such inspection. The Magistrate must 
consider ,that question at a later stage of the proceed- 
ing, either at the trial or inquiry, or ona special ap- 
plication, at which he can hear the accused as well 
as, the complainant, and he should only order inspec- 
tion of those books which the complainant satisfies 
him, are really relevant. Inre Lakhmidas (|), refer- 
red to. Decision of Broomfield and N. J. Wadia, JJ., 
in 39 Bom. LR 1187, Overruled. 


Cr. R. App. against the order of the Presi- 
dency Magistrate, 2nd Additional Court, 
Mazagaon, Bombay. 


Sir Jamshedji Kanga, Messrs. G. N. 
Thakor and B.G. Thakor, for the Appli- 
cant. : 

“Messrs. P. L. Thacker and P. A. Dhruva, 
for the Complainant. . 

Mr. R. A. Jahagirdar, Govt. Pleader, 
for the Crown. 


Beaumont, C. J.—This is an application 
In revision against an order made by the 
Presidency Magistrate, Second Additional 
Court, Mazagaon, granting inspection of docu- 
ments. The case is one in which.the accused 
are Charged -with criminal breach of trust 
1n relation to certain charitable funds, which 
_it 1s alleged that they have improperly 
applied in their business.: We are not in 
any way concerned with the merits of the 
prosecution case. On September 23, 1940, the 
learned Magistrate issued a search warrant 
and also issued a summons for production 
of documents, which weré specified in the 
complainant's application and include 
various accounts relating to this charity and 
also the books of account, that is to say 
ledgers, rojmels and nondh books, for five 
years of -the firm of Abdulabhoy Lalji & 
Co., which is the accused firm. Subsequent- 
ly, the complainant wrote to the accused’s 
attorneys claiming inspection of a large 
number of these documents, and an applica- 
tion was then made to the learned Magis- 
trate asking him to. order that the com- 
plainant has a right to such inspection. 

The learned Magistrate took the view that 
he was bound by a decision of this Court 
In a revision application: on a complaint 
filed by Shamdasani against the auditors of 
the Central Bank reported under 39 Bom. L. 
R. 1187“ to give such inspection without 
considering: the relevance of the particular 
<locuments. The learned Magistrate .con- 


"See Judgment of Broomfield and ÑN. J. Wadia, JJ. 


"of p. 1199. [Bd] 
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sidered that in that case this‘'Court had held 
that, where au order for production of docu- 
ments is made under s. 94, Criminal P. ©., 
the complainant, whether the Crown ora 
plivate complainant, is entitled as of right 
to inspect those documents,-and that the 
order of the Court for production involves 
allowing inspection. The learned Magistrate 
against his own view of the law considered 
that he was bound to follow that decision. 
That decision was discussed by a Special 
Bench* of this Court on an application made 
in the same matter by the Central Bank, 
who had not been a party to the prior 
application, and the Special Bench 
undoubtedly expressed a view opposed to 
that which had been taken by the earlier 
Bench; but as the learned Magistrate rightly 
points out, the views of the Special Bench were 
obiter dicta because the decision turned on 
the Bankers’s Books Evi. Act, and not on 
the Criminal P.C. In our view, assuming 
that this Court in the earlier case did hold 
that an order for production made under 
s. 94 of the Code involves as a necessary 
consequence a right on the part of the com- 
plainant to inspect all the books produced, 
the decision goes too far, much further than 
the decision of this Court in In re Lakhmi- 
das (1) which the Court purported to follow. 
We think the true view is that when an 
application is made to a Court or to a Police 
Officer in the mofussil, under s. 94 for pro- 
duction of documents, the Court is bound 
to consider whether there is a prima facie 
case for supposing that the documents are 
relevant, Obviously, if the accused is charg- 
ed with a crime of violence, it is very un- 
likely that his business books will have any 
relevance on the matter. On the other hand, 
if he is charged with criminal breach of 
trust in matters relating to his business it 
is probable that a considerable number of 
his business books will be relevant. But 
all that the Magistrate or the Police Officer 
can do, when an application for production, 
of books is made, which is usually ex parte, 
is to consider whether books of a particular 
type are likely to have a bearing on the 
matter. If he thinks they are then he can 
order production; and of course, his decision 
may he influenced by a desire to prevent 
the books being’ taken away or tampered 
with. But I am quite unable to agree that 
such an order for production, ‘involves an 
obligation on the Court to give inspection 
of all the books produced to the complainant, 
though I do not. doubt that the Court has 
(1)5 Bom. LR 980. -= S La ; ; 
*See 172 dna. Cas. 684.—[Hd.] 
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power,to order such inspection.. The Magis- 
trate must consider that question ata later 
stage of the-:proceeding, either at the trial 
or inquiry, or on aspecial application, at 
which he can hear the accused as well as the 
complainant, and he should only order 
inspection of those books which the com- 
plainant satisfies him are really relevant. 
The learned Magistrate, therefore, in this 
case should have applied his mind to the 
question whether the inspection of these 
documents is relevant to the’complainant’s 
case. He has not done so, because he con- 
sidered the decision of this Court precluded 
him from doingso. We think the decision 
of this Court in 39 Bom. LR 1187 against 
the auditors of the Central Bank above 
referred to, if it went so far as that, was 
wrorg and must be overruled. The learned 
Magistrate must apply his mind to the 
question whether the documents, of which 
inspection is sought, are relevant or not. 


D. a Order accordingly. 


~*Decision of Broomfield and N. J. Wadia, JJ. on 


p. 1192,—[Ed.}. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1307 of 1940 
January 2, 1941 
HENDERSON, J. 
AKINA BIBI AND OTHERS— PETITIONERS 
versus 
MAHAMMAD ALI SHAH AND orHers— 


OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), s. 151— 
Fraud on Court—Decree obtained by fraud on Court 


—Application under s. 151 to set aside decree, if main-. 


tainable. 

Where a decree is obtained by fraud on the Court, 
an application under s. 151, Civil P. ©., for setting 
aside the decree is maintainable even though a sepa- 
ratë remedy by way of suit isopen tothe party. 27 
Ind. Cas. 628 (1) and 186 Ind. Cas. 276 (2), doubted but 
followed. 


©. Rule for setting aside order of the 
Munsif, 2nd Court, Dinajpur, dated August 
2, 1940. 


Messrs. Jatindra Mohan Choudhury and 
Rohinikanta Ghose, for the Petitioners. 


Messrs. Atul Chandra Gupta and Abinash 
Chandra Bhattacharyya, for the Opposite 
Party. 

* Order.—The question raised in this rule 

is whether the opposite party should seek 

his remedy -by a suit or bv an application 

under s. 151, Civil P. C. The relevant facts 

are as follows: Petitioner No. 1 and 
6 
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opposite parties Nas. 1 to 5 instituted a 
partition suit in the. Court of the Munsif, 
Second Court, Dinajpur. The suit was 
amicably settled and a solenama was filed 
by the parties and a partition decree was 
made in terms of the solenama. Subsequent- 
ly opposite party No. l instituted suit 
No. 107 of 1939 in connexion with the pro- 
perty. He alleged that he had come to 
learn from enquiries that a suit for parti- 
tion had been instituted. with himself and 
certain other persons as plaintiffs without 
their knowledge and that a false sole- 
nama was filed without their knowledge, 
on the basis of which a fraudulent decree 
was passed. He alleged that the partition 
suit was instituted without his knowledge 
and that the names of himself and his co- 
sharers were falsely -inserted in the plaint. 
Subsequently opposite party No. 1 filed an 
application under s. 151 of the Code with a 
prayer that the partition decree might be 
set aside. The learned Munsif heard argu- 
ment on the point whether he had jurisdic- 
tion to proceed under that section and held 
in favour of the opposite party and ad- 
journed the matter in order that the parties 
might produce evidence. The petitioners 
then obtained this rule. It will be apparent 
from what I have said that the fraud alleged 
by the opposite party No. 1 isa fraud on 
the Court. 

In support of the rule I was asked to say: 
that interference under s. 15], Civil P. C., 
is unnecessary because, if the allegation 
made by opposite party No. 1 is true, the 
partition decree is a nullity.. Now that is. 
not an objection which can properly be taken 
by the petitioners. Whether a decree 
obtained by fraud is a nullity, or whether 
it requires to be set aside is a question on 
which Courts may hold divergent views. 
Opposi te party No.1 may not be prepared 
to run the risk of treating the decree as 
a nullity, or the further risk of finding that 
his witnesses are all dead when the question 
may arisé in some other suit. He is perfect- 
ly entitled- to apply to the Court and his 
allegations must be inquired into. Mr.. 
Gupta admitted that a suit is maintainable.. 
The question for consideration, therefore, 
is Whether cases involving a fraud on the 
Court are an exception to the ordinary rule 
thats. 151, Civil P. C., has no application 
when there is another remedy. { myself 
am not very clear on what grounds this 
exception should be made. But at any rate 
in Peary Choudhury v, Sonoory Dass (1) 

(1) 19 C W N 419; 27 Ind. Cas. 628; A IR 1915. 
Cal, 622. a l 
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‘the following observation was made : ` 

“Not only has the Court power, butitis its duty, 
‘to set aside a decree obtained by fraud practised upon 
the Court when apprised of it.” 


Now Iam bound to say that, if the matter 
was res integra, I should find it very difficult 
‘to hold that these cases ought to be an excep- 
tion to the general rule. After all it is not 
case of depriving a man of his remedy. 
The remedy by suit still remains and in 
my judgment it is the most appropriate 
remedy. In all these cases it is an important 
question of fact whether a fraud has been 
committed or not, and a suit provides the 
most satisfactory procedure for investigating 
‘such facts. In Suresh Chandra v. Jogesh 
Chandra (2) my learned brother Mukherjea, 
.J. observed as follows : 

“It would certainly be hard on the losing party if 
he is convicted of fraud by a summary proceeding like 
‘this and yet had no remedy by way of appeal against 
‘that finding.” 

But inasmuch as I have reached the con- 
clusion that the weight of the authorities 
in this Court supports the inherent juris- 
diction of the Court to interfere in such 
cases, it is impossible for me to interfere 
‘with the proceedings of the Munsif in revi- 
:sion. It was not disputed by Mr. Gupta 
‘that in cases of fraud ona party the only 
remedy is a sult. I shall, therefore, only 
refer to those cases which are concerned 
‘with a fraud upon the Court. The view that 
‘In such cases there is inherent jurisdiction 
to interfere was very clearly taken in the 
case in Peary Choudhury v. Sonoory Dass 
(1) to which I have already referred. Then 
again, the question was considered in the 
‘other case reported in Suresh Chandra v. 
.Joges Chandra (2) already referred to. In 
that case the actual fraud was on the party 
“but the question of a fraud on the Court 
‘was considered and the following observa- 
‘tions were made: 


“All these decisions proceed on the footing that 
there is inherent power in a Court to correct its own 
proceedings when it has been misled into passing an 
order by the fraud of any party to the suit. A distinc- 
tion is drawn between the factum of consent and its 
reality. It is stated that when an order is obtained 
from the Court on the allegation that the partics have 
assented to it and it is asserted byone party later on 
that he never gave his consent, it was open to the Court 
‘to investigate the matter and review its own order if 
it was satisfied that the party did not give his consent 
at all. But when there is apparent consent given by 
a party to the suit and he impeaches the decree after- 
wards on the ground that his consent was obtained 
by fraud, in such cases the Court has got no inherent 
jurisdiction to set aside the previous decree or order 
and the remedy of the parties would be by way ofa 
suit. I need not dispute the correctness of this 
principle.” 

(2) 43 C W N 969: 186 Ind. Cas. 276; A I R 1939 
Cal. 653; 69C LJ 533; 12 R O 462. 
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On the other hand, my attention has not 
been drawn to any decision of this Court in 
which it has been categorically laid down 
that in such cases the Court has no inherent 
jurisdiction to interfere. The result is that 
in view of these decisions the rule must be 
discharged. Costs in this Court will abide 
the result. Hearing fee one gold mohur. 
In dealing with the matter, the Munsif will 
be at liberty to consider what order he ought 
to make, if in his view, some of the parties 
to the partition decree are not implicated in 
the alleged fraud and demand that the par- 
tition decree should remain intact. 


S, Rule discharged. 


RANGOON HIGH COURT 
Civil Regular No. -234 of 1940 
January 17, 1941 
SHARPE, J. 

HEATHER USSHER—PETITIONER 

VETSUS 


THOMAS USSHER— RESPONDENT 


Divorce— Grounds for—Absence of legal grounds— 
Court cannot dissolve marriage because it would be 
better for all concerned to do so—Cruelty—Certain 
incident alleged by wife to be cruelty— Subsequent 
resumption of co-habitation with husband—Cruelty 
is condoned—Letters written by husband to wife 
doubting paternity of child— This held did not 
constitute cruelty—Husband striking wife on face 
during pregnancy—No bodily injury or threatened 
abortion—Incident held did not amount to cruelty. 

The Court can only administerj the law as it finds 
it and, in the absence of legal grounds for a divorce, 
it cannot dissolve a marriage merely because it thinks 
that it would be better for all concerned to do so, 
Evans v. Evans (1) and Russell v. Russell (2), relied 
on. [p. 272, col. 1.) 

Where subsequent to an incident which is alleg- 
ed by the wife as cruelty on the part of the husband, 
the wife resumes co-habitation with her husband, the 
cruelty should be deemed to have been condoned by the 
wife and the incident cannot be a ground for dissolu- 
tion of the marriage. [ibéd.] 

The cruelty onthe part of the husband alleged by 
the wife was that he had sent to her letters in which 
he expressed doubt as to the paternity of her child, 
and that she was very much affected by the receipt 
of the letters : 

Held, that by sending these letters to his wife the 
husband could not be said to have been guilty of cruelty 
towards her entitling her toa dissolution of her mar- 
riage with him. Russell v. Russell (2), relied on. [p. 
273, col. 2.] 

The wife alleged that her husband struck her on the 
face during her pregnancy and that asa result of this 
blow she wasconfinedto bed. There was no evidence 
of any bodily injury or threatened abortion : 

Held, that the incident was not sufficient to establish 
the fact that the husband had treated the wife with 
cruelty soas to dissolve her marriage with him. [p. 
272, col. 2.] 

Mr. Christopher, for the Petitioner. 

Order.—This is a petition for divorce by a 


wife, under the Indian and Colonial Divorce 
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Jurisdiction Act, on the ground of the hus- 
band’s cruelty. The facts appear to be these. 
Many years ago the respondent-husband 
came to Burma asa soldier, from England, 
where he is domiciled. The petitioner is an 
Anglo-Burman woman, and about April 1938 
sexual intercourse took place between them. 
The parties were married on June 14, 1938, 
because it was found that the petitioner was 
going to have a child. The honeymoon 
took place in Kalaw and even during the 
honeymoon there was a quarrel between 
the parties. The petitioner says that her 
husband struck her on the face some 
two or three weeks after they were married, 
while they were at Kalaw, and told 
her that he doubted whether he was the 
father of the child that she was going to 
have and asked how he could know whether 
he was or was not the father of the child. 
The petitioner says that she was confined 
to bed as a result of this blow from her 
husband and had to be attended by a Doctor 
Bhattacharjee. In a leading question, one of 
many leading questions which: I was unable 
to prevent Mr. Christopher from putting, 
despite repeated warnings, the words “‘threa- 
¿ened abortion’ were used, but I am not 
prepared to hold that there was a threat of 
the petitioner having a miscarriage. Doctor 
Bhattacharjee has not been called before 
me. However, it does seem that the peti- 
tioner stayed in Kalaw longer than was 
originally intended and after the husband 
had returned to his military duties in the 
second half of July 1938. Apparently, the 
petitioner stayed on for about three weeks 
or so after the husband left Kalaw and then 
she returned to Rangoon, where she at first 
stayed with her sister; finally she rejoined 
her husband at No. 20 Budd Road, Rangoon, 
where they cohabited again as husband and 
wife, seemingly during some leave which 
the husband was granted for a few days pre- 
paratory to his sailing for India whither he 
was transferred. According to the peti- 
tioner, the husband, at Budd Road, again 
expressed doubts as to the paternity of the 
child to which the petitioner was about to 
give birth. The husband left Rangoon on 
September 10, 1938 and the parties have 
never since met. They only lived together 
for two or three months and have now been 
apart tor two or three years, 

The petitioner says that she did not go to 
India with her husband because of her preg. 
nancy. When he got to India the respondent 
almost immediately wrote and repeated 
what, he described as his “grave doubts” as 
to the paternity of the child, I refer to his 
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letter of November 11, 1938. On January 23, 
1939 a girl was born to the petitioner, who 
wrote and sent photographs of the child and 
of herself to the respondent in India, and 
upon receipt of these photographs and the 
letter the husband’s attitude towards the 
petitioner changed and in a letter of March 4, 
1939 he addressed her as “My darling 
Heather” and asked for foregiveness for hav- 
ing doubted that he was the father of the 
child and said that there was everything in 
the appearance of the child as shown by the 
photographs to indicate that he was its father. 
At the time—early March, 1939—the hus- 
band was at a place called Bannu, in Wazir- 
istan, which was not a place where wives 
could accompany their husband, but in J uly 
1939 he was transferred to Poona. During 
the four months from March to July 1939, 
there was complete silence on the part of the 
husband, so far as correspondence with his 
wife went, but on July 5, he wrote a fen-page 
letter in which he once more expressed his 
doubts as to the paternity of the petitioner's 
child, but which letter he nevertheless con- 
cluded with an invition to his wife to join 
him at Poona. The petitioner says that this 
letter considerably depressed ` her, On 
July 21, the husband wrote an even longer 
letter which was almost entirely given up 
to an expression of his doubts as to the 
paternity of the child, and on November 8, 
1939, after another three months’ silence, the 
husband sent his wife a type-written lettey 
of two foolscap sheets with a copy of Regi- 
mental Orders in which it was stated that he 
(the husband) had decided that, for private 
reasons, he did not wish to live with his wife 
any more. Since that date the husband has 
been making his wife a regular allowance of 
Rs. 130 a month through the army authorities. 
It is admitted that he had been paying this 
monthly sum regularly ever since he left 
Rangoon. 

Nothing apparently passed between the 
parties from November 1939 to June 1940, a 
period of over six months. On June 7, 1940 
the little girl died and then the petitioner 
wrote and asked her husband to consider a 
reconciliation in view of the death of the 
child whom the wife described as having 
been the bone of contention between her 
husband and herself. The husband Made 
no reply and the petitioner learnt shortly 
afterwards that the respondent was about 
to go overseas on active service with his unit. 
On September 12, 1940 the petitioner applied 
for, and obtained from me, leave to file her 
petition notwithstanding the fact that three 
years had not then passed since the date of 
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the marrage. I thought it was a borderline 
‘ase but- I felt disposed to assist the peti- 
tion subject to this, that, by virtue of sub- 
s. (1) of s. 1, Matrimonial Causes Act, 1937, 
it would always be open to the Judge who 
disposed of the main petition to prolong the 
time for applying to have made absolute any 
decree nist which he might grant, if it 
appeared to him that such leave had been 
obtained by any misrepresentation or conceal- 
ment of the nature of the case. Now the 
cruelty relied upon is the blow struck on 
the petitioner’s face at Kalaw during the 
‘honeymoon and the continued expression by 
the respondent of his doubts—sometimes 
expressed to be his grave doubts—as to whe- 
ther he was the father of the petitioner's 
child now deceased. It is quite clear, I 
think, that no happiness is to be expected to 
come from this marriage, but even if] am 
satisfied as to that state of affairs that is 
no ground upon which I can grant the peti- 
tioner the relief she asks. It is well to bear 
in mind such words as those of Sir William 
Scott in Evans v. Evans (1): 

“The humanity of the Court has been loudly and 
repeatedly invoked. Humanity is the second virtue 
of course, but undoubtedly the first is justice. If it 
were a question of humanity simply, and of humanity 
which confined its views merely tothe happiness of the 
present parties, it would be a question easily decided 
upon first impressions. Everybody must feel a wish 
to sever those who wish to live separate from each 
other, who cannot live together with any degree of 
harmony, and consequently with any degree of happi- 
ness; but my situation does not allow me to indulge 
the feelings, much less the first feelings, of an individual. 
The law hassaid that married persons shall not be 
legally separated upon the mere disinclination of one or 
both to cohabit together. The disinclination must be 
founded upon reasons which the law approves, and it 
is my duty to see whether those reasons exist in the 
present case.” 

And a little further on, at p. 38, the same 
learned Judge said: 

“What merely wounds the mental feelings is in few 
cases to be admitted where they are not accompanied 
with bodily injury, either actual or menaced. Mere 
austerity of temper, petulance of manners, rudeness of 
language, a want of civil attention and accommodation, 
even occasional sallies of passion, if they do not threaten 
bodily harm, do not amount to legal cruelty; they are 
high moral offences in the marriage state undoubtedly, 
not innocent surely in any state of life, but still they 
are not that cruelty against which the law can relieve.” 

In bearing these words in mind, as I have 
done while considering this case, I have not 
overlooked the fact that they were spoken 
150 years ago and that there have since— 
especially recently—been great changes In 
the outlook of society upon the married 
state. But in Russell v. Russell (2), a case 


(1) (1790) 1 Hag Con 35; 161 ER 466. 
(25 (1897) A C 395. 


7 Page of (1790) 1 Hag Con.—L#d.] 
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in which the House of Lords. was divided in 
opinion by five to four, Lord Herschell said, 
at the top of p. 461* : 

“Yam conscious that the law must be moulded by 
adapting it on established principles to the changing, 
conditions which social development involves...... reat 
as have been the social changes which have characterized 
the last century in this respect, there has been no 
alteration —no new development. I think it is im- 
ae to do otherwise than proceed upon the old 
mes.” 


And so, I, too, must proceed upon the old 
lines, subject, however, to the statutory 
changes which have been made since Russell 
v. Russell (2). I can only administer the 
law as I find it and, in the absence of legal 
grounds for a divorce, I cannot dissolve a 
marriage merely because I myself think that 
it would be better for all concerned for me 
to do so. With regard to the honeymoon 
incident in the present case, I have already 
sald that I do not think that the incident as- 
sumed such serious proportions that there 
was even a “‘threatened abortion’. The peti- 
tioner was then only 2 months advanced in 
pregnancy and there is no medical evidence 
at all adduced before me. No reason had 
been advanced for not calling Dr. Bhat- 
tacharjee, and, although I can understand 
that the petitioner, being on her honeymoon, 
would not have wished the Doctor to know— 
as she says he did not know—the reason for 
her- consulting him, I am not prepared to 
hold, in the absence of any medical evidence, 
that the evidence which is before me con- 
cerning the honeymoon incident is sufficient 
to establish the fact that the husband has 
treated the petitioner with cruelty entitling 
me to dissolve her marriage with him. 

But supposing I am wrong about that, 
there is this difficulty in the way of the 
petitioner, namely that the Kalaw honey- 
moon incident, whatever it amounted to, 
has been condoned by the wife. On her 
return from Kalaw the wife resumed co- 
habitation with her husband at Budd Road, 
here in Rangoon, apart, from the evidence 
on the point, it is so stated expressly in 
para. 7 of the plaint and I cannot do other- 
wise than hold that there was condonation 
of the Kalaw incident. The cruelty at Kalaw 
—if it did amount to cruelty—could of 
course be revived by subsequent cruelty, 
and about that point I shall have a word to 
say Ina moment. Turning now to the other 
cruelty alleged, the letters written by the 
husband in which he expressed doubt as to 
the, paternity of the petitioner’s child, Mr. 
Christopher has referred me to a large num- 
ber of cases, aS was apparently done recent- 


“Page of 1801) A. G.—(Ha] 
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ly in England in “The Times,” J uly 24. 
1940, p. 8, col. 3 Varenne v. Varenne (3) 
which was not cited to me but which I 
myself have come across since I reserved 
judgment in this case. In “The Times” 
July 24, 1940 p. 8 col. 3 Varenne v. Varenne 
(3), Mackinnon, L. J., said that “there were 
innumerable passages ina great number of 
judgments going back to cases in the eccle- 
siastical Courts which dealt with what 
cruelty was.” The learned Lord Justice 
characterized them as “those rather vague 
descriptions of cruelty,” andI venture res- 
pectfully to agree with his description of 
them. I,-therefore, only propose to refer to 
one, of the many cases which were cited to 
me, and that is Russell v. Russell (2) which 
1 have already mentioned. The speech of 
Lord Shand, who was one of the majority in 
that case, contains a passage which I should 
like to quote. Countess Russell had falsely 
charged her husband with having committed 
an unnatural offence. She published the 
charge tothe world and persisted in it after 
she did not believe in its truth. A majority 
of the House of Lords held that there was 
insufficient evidence of legal cruelty. In the 
course of his speech Lord Shand said, at 
almost the bottom of p. 4647: 

“If the appellant’s argument be well founded, it 
would not be necessary to aver or toshew that any 
apprehension of danger to health existed. What is 
there to take the place of this ? Is it to be enough that 
great mental distress and pain will be suffered, or that 
the spouse complained of has acted so as to destroy all 
affection, and tocreate even a horror of future inter- 
course ? The present isa flagrant, probably an un- 

recedented case, where so foul and loathsome a charge 
128 been made and persisted in without belief in its 
truth on the part of wife; but many cases might be 
figured and must occur in which Circumstances far 
Short of this would in the opinion of many jurymen 
make future cohabitation intolerable. A husband or 
wile might never cease to introduce and press subjects 
of conversation which would necessarily cause extreme 
Irritation and mental distress—might never cease to 
use reproaches for past moral misconduct with the same 
result—might constantly use language opprobrious and 
insulting or continuously make unfounded charges of 
moral misconduct or even criminal offences of a serious 
character, though much less grave than the respondent 
in this case made. In such cases, ifit should be shown 
that injury to health results, or reasonable apprehension 
of such injury exists, the law will give a remedy, for 
that isa criterion to which an appeal can be made and 
which admits of application. Without such a criterion 
there must be the utmost uncertainty, for it must be 
left to the Judge or to the jury to form his or their own 
notion of what conduct will or will not make continued 
domestic life impossible, with the single qualification— 
itself admitting of great diversity of views that the 
conduct complained of must be of a grave weight, and 
serious character. These considerations seem to me 
fully to account for and to justify the observation of 
Lord Stowell in Evans v. Evans (1), so often quoted, 
when he said with reference to the criterion of injury 
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or apprehended injury to health: ‘The Court has never 


een driven off this ground’. ” 

Now it seems to me that bearing in mind 
these words of Lord Shand and having con- 
sidered the husband’s letters in the present 
case and having seen the petitioner her- 
self in the witness-box and being, therefore. 
able to judge for myself up to a certain 
point to what extent she was likely to be 
affected by the receipt of the three letters of 
November 11, 1938 and July 5 and 21, 1940 
and not forgetting the evidence of the peti- 
tioner and her mother as to the nervous 
State to which the former was said to be 
reduced by the receipt of these letters from 
her husband which made it necessary for 
her to resort to Buckfast Wine and Ovaltine 
and the like and the explanation given for 
her not consulting a doctor—in short, having 
carefully read and re-read all the evidence on 
this point and the letters add having taken 
into consideration all the circumstances of 
that part of the present case, I have come to 
the conclusion that by sending these letters 
to his wife the husband cannot be said to 
have been guilty of cruelty towards her 
entitling her to a dissolution of her marriage 
with him, This conclusion, I may add, 
appears to me to be fully supported by what 
Lord Hershell said in Russell v. Russell (2) 
in the last two sentences on p. 456*, As Lord 
Shand said in the concluding paragraph of 
his speech in Russell v. Russell (2) at the top 
of p. 4675: 

“Ifit should be though desirable that a different 
rule or principle of law from that which has hitherto 
prevailed should in future receive effect the change 
must be brought about by legislation which in any view 
should either give some other criterion of cruelty than 
that which now exists or should make something short 
of cruelty —In the sense which the law has attached t» 


that term in questions between husband and wife-_a 
ground for granting a decree of divorce,” 


The Legislature has brought about no 
such change as would help the petitioner 
in this case; it has not even done so in Mr. 
Herbert's recent Act, as the Matrimonial 
Causes Act, 1937, is popularly called. As J 
have come to the conclusion that the husband 
has not been guilty of cruelty in sending 
his wife the letters which I have mentioned, 
there has been no matrimonial offence com. 
mitted by him since the petitioner condone:! 
the earlier offence of cruelty, if, indeed, the 
Kalaw incident amounted to legal cruelty. 
There is, therefore, nothing which can revive 
the Kalaw incident, even if that was an act 
of cruelty on the husband’s part. In these 
circumstances the wife’s petition for divorce 
in the present case must, in my judgment, fail 


(3) “The Times,” July 24, 1940, p. 8, col. 3. and it is accordingly dismissed. I think this 
Pages of (1897) A. C.--[#d.j 
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is a case in which the respondent husband 
should pay the petitioner’s costs, although she 
was unsuccessful ; Advocate’s fee eight gold 
MOhUTS. 


5. Petition dismissed. 
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ALLAHABAD HIGH COURT 
Application under the Companies Act 
March 26, 1941 
BRAUND, J. 
B, MAHARAJ KISHORE KHANNA 
— APPLICANT 
l VETSUS 
BENARES BANK, tHrouce OFFICIAL 
LIQUIDATOR— OPPOSITE Party 

Companies Act (VII of 1913), s. 171—Appeal 
against decree in favour of Bdhk filed within time 
— Bank going into liquidation before filing of appeal 
Application under s. 171 for leave to continue 
appeal held, one to ‘commence’? appeal not" con- 
tinue '’ it, inasmuch as appeal filed without leave 
was mot valid and effective—Appeal time-barred— 
Leave to '“ commence ” appeal under s, 171 should not 
be given. 

An appeal isa proceeding within s. 171, Companies 
Act and itis not valid and effective if it is without 
leave under s. 171. Where an appeal against a decree 
in favour ofa Bank is filed within time but before the 
filing of the appeal the Bank had gone into Liquida- 
tion, an application under s. 171 to continue the appeal 
which was not valid and effective being without leave, 
anust be taken to be one to ‘‘ commence’ and not to 
“continue” the appeal. 

Leave under s. 171 to commence an appeal after the 
expiry of limitation should not be granted inasmuch 
< as such leave cannot havethe effect of reconstituting 

the appeal as valid appeal. 164 Ind. Cas. 136 (1), 168 
Ind. Cas. 932 (2) ard Misc. Case No. 646 of 1940, re- 
iied on. 


Mr. K. N. Sinha, for the Applicant. 
Mr. J. Swarup, for the Opposite Party. 


Order.—This is an application under 
s. 171, Companies Act, which provides that, 
when a winding up order has been made ; 
‘|... no suit or other legal proceeding shall be proceed- 
ed with or commenced against the company except by 
leave of the Court... .” 


In this case the present applicant, prior 
to the liquidation, prosecuted certain pro- 
ceedings under the Encum. Estates Act 
against the Benares Bank Ltd. Those pro- 
ceedings resulted in a decree being passed in 
favour of the Benares Bank. The present 
applicant was dissatisfied with the amount 
decreed and, within the time permitted by 
law, filed an appeal against it. Unfortunate- 
ly, however, before the applicant filed his 
appeal, the Bank had gone into liquidation, 
Now, several months later, he applies to me, 
sitting as the winding up Court, for leave, 
as he calls it in his petition “to continue the 
appeal.” It is plain, I think, that the effect 
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of the applicant launching his appeal against 
the Bank at a time when the Bank was al- 
ready in liquidation was that there was in 
reality no appeal at all. The Act says that 
no proceeding is to be commenced except by 
leave of the Court. This appeal was plainly 
a “proceeding.” It was not commenced by 
leave of the Court. And, accordingly, as 
a valid and effective “proceeding” it did not 
exist. What the applicant is trying to do 
now is to obtain from me leave, not to 
“continue” asubsistant appeal, but to com- 
mence an appeal, because until this moment 
there is no appeal in existence. 

But the difficulty is that, if I am to 
regard his present application as an appli- 
cation to “commence” an appeal, I should, 
if I were to give him leave, be giving him 
leave to commence an appeal which is hope- 
lessly out of time. A case in the Punjab 
High Court, Peoples Bank of Northern 
India Lid. v. Fateh Chand & Co. (1), and a 
case in this Court, Sarju Prasad Bhagwati 
Prasad Sah v. Rajendra Prasad (2), make 
this, at any rate, clear, namely that leave 
to commence a suit given under the Com- 
panies Act or under one of the Insol. Acts, 
as the case may he, does not, where such 
leave is granted after the period of limitation, 
have the effect of re-constituting the suit as 
a valid suit. My learned brother Allsop, J., 
in a recent application before him (Misc. 
case No. 646 of 1940) refused to grant 
leave to commence a suit when such leave 
was applied for at a time beyond that at 
which the commencement of the suit would 
become time-barred. 

I think the same principle applies to the 
present application. It is true that in the 
Lahore and the Allahabad cases to which I 
have referred the objection was taken in 
the proceeding themselves that they were 
beyond time and ought, therefore, to be dis- 
missed. Here the objection is not taken in 
the proceeding itself, but at the preliminary 
stage at which I am asked to give leave. [ 
do not think that that makes any difference, 
because it ought surely to be a consideration 
which weighs with the Court in deciding 
if it will grant leave or not whether that 
leave, if granted, will have the effect of con- 
stituting a valid suit. Here it is plain that, 
even if I do give leave, the appeal does not 
become a valid appeal, because it will then 
be an appeal commenced far out of time. I 
do not think that the Court can be asked, as 

(1) A I R 1936 Lah. 401; 164 Ind. Cas, 136; 38 P L 
R 1104; 9 R L 88. 

(2) 1937 A L J 94; 168 Ind. Cas. 939; AI R 1937 


All. 271; I L R(1937) Ail. 344; 1937 A L R 425; 9R 
A 085. 6 
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a mere gesture, to give leave to launch an 
appeal which cannot upon any footing be 
an effective appeal. For these reasons, I 
shall dismiss this application. 





D: Application dismissed. 
SIND CHIEF COURT 
‘Criminal Revision Application No. 67 
of 1940 


July 4, 1940 
Davis, C. J. AND Loso, J. 
VIRUMAL SHOOMAL—Appricant 
VETSUS 
JIMPEROR— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 423 
(I) (b),- 350 (8)—Retrial, whether can be ordered 
from stage at which error was committed in trial— 
Case sent from one Magistrate to another for re-trial 
from particular point as result of order of Sessions 
Judge—sS. 350 (3), if applies. 

The words ins. 423 (1) (4), Criminal P. C., autho- 
rizing a Court to order a re-trial are sufficiently wide 
to authorize a re-trial from the point at which the 
error in the trial has been committed, provided that 
the accused was not otherwise prejudiced. 101 Ind, 
Cas. 449 (1). 86 Ind, Cas. 66 (2) and 75 Ind. Cas. 715 
(3), relied on, 

Where a case has beensent from one Magistrate to 
another for re-trial, even, if itis only froma particu- 
lar point in the trial and as a result ofthe order of 
the Sessions Court, s. 350 (3), Criminal P. C., will be 
applicable. A case sent back by the Sessions Court 
to the District Magistrate for the re-trial of the accus- 
ed and which isto proceed from a particular point 
may be tried by the same or another Magistrate, but 
if the case is transferred by District Magistrate to 
another Magistrate, s. 350 (3) would be applicable. 


Cr. R. App. to revise the order of.the Sub- 
Divisional Magistrate, Sehwan, dated De- 
cember 22, 1939. 


Mr. Amarlal W. Hingorani, for the Ap- 
plicant. 


M. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Davis, C. J.—This is an application in 
revision against the judgment of the Sub- 
Divisional Magistrate, Sehwan, who dismiss: 
ed an appeal against the judgment of the 
Second Class Magistrate, Kotri, convicting 
the applicant under s. 43 (i), Bom. Abkari 
Act, and sentencing him to pay a fine of 
Rs, 150 or in default to suffer rigorous im- 
prisonment for six weeks. This revision 
application has been argued before us on 
the question of jurisdiction which we think 
Should have been taken before the Sub- 
Divisional Magistrate, Sehwan, who heard 
the appeal because it is the jurisdiction of 
the Second Class Magistrate at Kotri to hear 
the case which was challaned. Byt, so far 
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as this question of jurisdiction can be 
dealt with as one of law and not a mixed 
question of law and fact, we . will deal 
with itin revision now. Now, it appears 
that, the case wastried by the Second 
Class Magistrate at Kotri only from the 
stage at which the examination of the 
accused was taken because the applicant 
had first been tried by the First Class 
Magistrate at Kotri and convicted, but 
he had gone in appeal to the Sessions 
Court which’ had ordered his retrial from 
the stage at which an illegality had crept 
in, that illegality being a common one, the 
failure of the Magistrate to question the 
accused on the evidence of the prosecution 
witnesses. Now itis said that the Sessions 
Court had no power to order what has 
been described asea partial retrial. The 
Sessions Court could as an Appellate 
Court under s. 423, Criminal P. C. set aside 
the applicant’s conviction and order a re- 
trial de novo, but the Sessions Court could 
not order a retrial from any particular stage. 
The learned Advocate, however, has not 
been able to cite to us any authority of any 
Welght-in support of his argument that an 
order of retrial from the stage at which an 
illegality has occurred in a trial is illegal ; 
but, on the contrary, there are cases in 
the authorized law reports which proceed 
upon the basis that such an order can be 
made. One case, for instance, is the case 
of this Court in Motan Khan v. Emperor 
(1), where owing to the failure of the 
Court to examine the accused under s. 342, 
Criminal P. C., a retrial from the stage at 
which illegality had crept in was ordered.. ° 

There is another case, Emperor v. Nathu 
Kasturchand (2), where again as the Magis- 
trate had failed to comply with the pro- 
visions of s. 342, Criminal P. C., though 
no retrial was ordered, Macleod, C. J., 
was of the opinion that a retrial could 
have been ordered from the stage at 
which the error in the trial had been com- 
mitted. The learned Chief Justice referred 
to the case in Dibakanta Chatterjee v. 
Gour Gopal Mukherjee (3). Now, that again 
isa case where, because of the failure to 
comply with the provisions of s. 342, Crimi- 
nal P.C. a retrialfrom the point at which 
the error had been committed was ordered 
by the Court, and we think that the words 
in s. 423 (1) (b), Criminal P. C., authorize 


(1) 21S L R 331; 101 Ind. Cas. 449; A I R 1927 Sind 
175; 28 Cr. L J 417. 

(2) 50 B 42; 86 Ind. Cas. 66; A I R 1925 Bom. 170; 
26 Cr. L J 690; 27 Bom. L R 105. 

(3) 50 C 939: 75 Ind. Cas. 715; A I R 1923 Cal. 727; 
25 Cr. L J 27; 27 OW NTE. 
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ing a Court to order a retrial are suff- 
ciently wide to authorize a retrial from the 
point at which the error in the trial has 
been committed, provided that the accused 
was not otherwise prejudiced. For instance, 
if it were argued in this case that the 
accused must be prejudiced in his retrial 
before the Second Class Magistrate, Kotri, 
because the Second Class Magistrate only 
heard the witnesses from the stage at which 
retrial had been ordered, that is when 
the error under s. 342 of the Criminal P. 
C. had been committed and had not himself 
recorded the evidence of the prosecution 
witnesses, that might be a ground for inter- 
ference; and it does appear that the evidence 
recorded by the First Class Magistrate, 
Kotri, was a mere summary of the evidence 
recorded in the case héard as a summons 
case, so the Second Class Magistrate at 
Kotri could not have a full record of 
the witnesses before him. But the accused 
took no objection to the retrial on this ground 
in the lower Courts. 

We think in a case such as this, where a 
case has been sent from one Magistrate to 
another for retrial, even ifitis only from a 
particular point in the trial and as a re- 
sult of the order of the Sessions Court, s. 350 
(3), Criminal P. C., will be applicable. A 
case sent back by the Sessions Court to the 
District Magistrate for the retrial of the 
accused and which is to proceed , from a 
particular point may be tried by the same 
or another Magistrate, but if the case is 
transferred by District Magistrate to another 
Magistrate, asis the case here, s. 350 (3) 
would be applicable. So, we think the 
transfer from the First Class Magistrate, 
Kotri to the Second Class Magistrate at 
Kotri, would be deemed to bea transfer 
under s. 350 (3) of the Criminal P. C. This 
is not one of the class of cases referrred to in 
Nannier v. Dasalier (4), where a case was 
transferred from a Bench of First Class 
Magistrate who had started the trial of 
the case aS a summary trial to a Second 
Class Magistrate who had no jurisdiction to 
try the case summarily. 

It was then open to the accused in the 
proceedings now before us to ask for what 
is generally described as a “de novo”. trial. 
He could under the proviso to s. 350 (1), 
Criminal P. C., have asked for all witnes- 
ses to be resummoned and reheard. He did 
not do so. We .cannot see, therefore, any 


(4) 55 M 795; 138 Ind. Cas. 581; A IR 1932 Mad. 
505; 33 Cr. LJ 658, 62 ML J 738; (19382) M W N 244; 
35 L W 760; Ind. Rul. (1932) Mad. 594 (2); (1932) Cr. 
Cas. 509. ` i 


DORAIKANNU ODAYAR V. VEERASAMI PADAYACHI (MADR.) 


N ° 


196 I C 


illegality in the retrial by the Second Class 
Magistrate, Kotri, and we see no reason to 


interfere in this case in revision. The appli- 
cation is dismissed accordingly. i 
S. Application dismissed. 


3 

MADRAS HIGH COURT 
Civil Revision Petition No. 602 of 1939 

August 22, 1940 
WADSWORTH AND PaTANJALI SASTRI, Jd. 
DORAIKANNU ODAYAR— 
PETITIONER 
Versus 


VEERASA MI PADAYACHI— 
RESPONDENT 

Madras Agriculturists’ Relief Act (IV of 1988), 
ss. 19, 8, Expl. 10(2) di). 4 (È)— Explanation to s. 
8 contemplates renewal of debt by same debtor — 
Parties to first and subsequent debt, if must be 
identical—Purchaser of mortgagor’s equity of redemp- 
tion executing pro-note in -mortgagee’s favour to 
satisfy mortgage—Note, whether renewal of pre- 
existing liability—Debt under it if can ‘be scaled 
down. 

Explanation tos. 8 contemplates the renewal of a 
debt or its inclusion in afresh document by the same 
debtor. Butit does not necessarily follow that the 
parties to the first debt and the second debt must be 
absolutely identical. Where the purchaser of the © 
mortgagor’s equity of redemption executes a pro-note 
to discharge the mortgage debt, the pro-note must be 
deemed tobe a renewal of the pre-existing liability and 
the debt under the note can, therefore, be scaled down 
under s. 19. 193 Ind. Cas. 171 (01), 186 Ind. Cas, 722 
(2) and 182 Ind. Cas. 879 (3), relied on. 

The liability sought to be scaled down in such a case 
is not a liability in regpectof which a charge is pro- 
videdunder s. 55 (4), T. P. Act andhence s. 10 (22) 
is no bar to sealing down the -debt 5. 4(f) has no 
application tosuch a case. 


G. R. P. to revise the order of the District 
Munsif, Shiyali, dated October 11, 1938. 


Mr. A. Srirangachariar, for the Peti- 
tioner. 
Mr. S. Swaminatha Ayyar for Mr. 


M. S. Venkatarama Ayyar, for the Respon- 
dent. 


Wadsworth, J.—This civil revision peti- 
tion raises questions arising out of the 
explanation tos. 8 of Mad. Act, IV of 1988. 
The petitioner was defendant No. 3 in a 
suit on a promissory note and he applied 
to scale down the decree under s.19. The 
promissory note relates back to a mortgage 
of 1922 executed by one Samiappa in favour 
of Pakkiri for a sum of Rs. 500. In 1929 
Pakkiri assigned the mortgage to the plain- 
tiff. Before this assignment a payment of 
Rs. 250 had bean made towards the mort- 
gage. On August 25, 1930 defendant No.1 
tather of defendants Nos. 2 and 3, purchased 

6 
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the land covered bythe mortgage from the 
sons of Samiappa,and agreed to pay Rs. 755 
in discharge of the mortgage. On March 
21, 1934 defendant No. 1 paid Rs. 830 to- 
wards the mortgage and on the same date 
he and his son defendant No. 2 executed a 
promissory note for Rs. 150 in favour of 
the mortgagee and the mortgage was there- 
by discharged. The plaintiff sued on the 
promissory note alleging that it was a family 
debt binding on all the co-parceners and 
iumpleading defendant No. 3 as a co-parcener. 
On this basis he got a decree on September 
28, 1936. Defendant No. 3 applied under 
s. 19 of Act IV of 1938 to scale down the 
debt on the basis that the promissory note 
was In effect a renewal of the mortgage 
executed by Samiappa. The trial Court 
held that it was not a renewal and it is 
ue decisien whichis now under considera- 
ion. 

Now, in view of our decision in C. R. P. 
No. 113 of 1939 Neelappa Reddiar v. Solai- 
muthu Udayan (1) approving the decision 
of Somayya, J.,in In re Ramaswami Chet- 
tiar (2) we must hold that the explanation 


tos. 8 contemplates the renewal of a debt- 


or its inclusion ina fresh document by the 
same debtor. But it does not necessarily 
follow that the parties to the first debt and 
the second debt must be absolutely identi- 
cal. There may be cases in which a debt 
due jointly and severally from A and B is 
included in ‘a fresh document executed 
by A alone or cases in which a debt due 
solely by A is included in a fresh document 
executed by A and B. But we are not really 
concerned in the present case with either 
of these cases. In so far as there is a 
mortgage by Samiappa discharged by a 
promissory note executed by defendants 
Nos, 1 and 2 it cannot be said that the 
promissory note isa renewal of the mort- 
gage or an inclusion of the amount of that 
debt in a fresh document. But this does 
not dispose of the question. When defen- 
dant No. 1 who must be deemed in view of 
the decree to have been acting as manager 
of the joint family purchased this land and 
undertook to discharge the mortgage on it 
although there was no obligation to the 
creditor which the creditor could directly 
enforce by suing for the money from defen- 
dant No. 1, there was a liability towards 
that creditor which the creditor could en- 

(1) 193 Ind. Cas. 171; 52 L W 500; (1940) M WN 
1007; 13 R M 635; I L R. (1941) Mad. 128; A I R 
1941 Mad. 58; (1940) 2 M L 517. ; 

(2) (19392 M L J 609; 186 Ind. Cas. 722; A IR 1940 


Mad. 58; (1939) M W N 990; 50 L W523; 12R M 
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force indirectly by suing on his mortgage 
for the sale of the hypotheca which defen- 
dant No. 1 had purchased and this liability 
is a debt within the meaning of Mad. Act 
IV of 1938. So much follows from the 
decision of Varadachariar and Abdur Rah- 
man, JJ., in Perianna v. Sellappa (3). It 
also seems to follow from that decision that 
the liability of the purchaser being trace- 
able to the original mortgage must be 
scaled down with reference to the date of 
the mortgage. On the basis of this decision 
we must hold that when defendants Nos. 1 
and 2 executed the suit promissory note 
they were in fact renewing a pre-existing 
liability which bound the family or at 
all events, having regard to the strict defni- 
tion of the term ‘renewal’ in Barber v. 
Mackrell (4), they were including this pre- 
existing liability in afresh document bind- 
ing on thesame debtor. It seems to follow, 
therefore, that defendant No. 3, who is 
under s. 19 entitled to scale down the joint 
family debt embodied in the decree can ask 
that this debt be treated asa renewal of the 
pre-existing liability which dates back to the 
mortgage of Samiappa. 

It has, however, been contended that the 
liability in question is one in respect of 
which a charge is provided under s. 55 (4) 
(b), T. P. Act, and that, therefore, ib cannot 
be scaled down, having regard tothe pro- 
visions of s. 10 (2) (ii) of Mad. Act IV of 
1938. It seemstous that this argument 
involves a certain confusion of ideas. There 
cannot be a liability exceptit be due to a 
person. When we speak of ‘the same 
liability we must necessarily: mean the 
liability tothe same person. It is true that 
the liability to the plaintiff under the pro- 
missory -note was co-extensive with the out- 
standing liability of defendant No. 1 to his 
vendor, inrespect of which it might be 
contended the vendor’s lien existed. But it 
was not identical with that liability. The 
liability to A may be measured by the 
extent of the liability to B, but when the 
two liabilities are due to different persons 
they are not the same lability. It seems 
to follow that the hability to the plaintiff 
which the applicant seeks to scale down is 
not a liability in respect of which acharge 
is provided under s. 55 (4). 

It has also been contended thats, 4 (f) 
applies but we are unable to see how, as- 
suming that this. liability had its origin 


(3) I L'R (1939) Mad. 218; 182 Ind. Cas. 879: AIR 
1939 Mad. 186; (1938) 2 M L J 1068; 48 L W 954:(1939) 
M WN 106; 12R M 203. 

(4) (1893) 68 L T 29;2 R72; 42 WR 341. 
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in atrust, there has been any breach of 
trust. 

In the result therefore we are of the opi- 
nion that the decision of the lower Court is 
erroneous and that defendant No. 3 is entitl- 
ed to scale down the decree on the basis that 
the promissory note isa renewal ofa pre- 
existing liability which dates back to the 
original mortgage. Theeffect of the pay- 
- ment of Rs. 250, made by the original 
mortgagor, on the questions arising under 
s 8 (2) and (3) will depend on the answer 
to the question whether the original mort- 
gagor was or was not an agriculturist. If 
he was an agriculturist’ this payment will 
have to be taken into account in calculating 
the amount paid towards the debt. 

The revision petition is allowed with 
costs. The application is remitted to the 
trial Court which will scale down the debt 
in the light of this judgment. 


N,-S, Petition allowed. 


NAGPUR HIGH COURT 

First Appeal No. 119 of 1936 
January 23, 1940 
Strong, C. J.AND BOSE, J. 
GANPAT GANGAJI PATIL—DEFENDaxt 
—APPELLANT 
Versus 
NAMDEO— PLAINTIFF AND OTHERS— 

DEFENDANTS— RESPONDENTS 

Deed—Construction — ‘Partition deed — Document 
held partition deed and required registration — Held, 
that under deed, parties intended to embody and legally 
effect actual partition between them—Hindu Law— 
Partition — Partition by panchas — Agreement of 
parties and not decision of panchas effects partition 
—Oral agreement reduced to writing — Document 
effects partition—Nature of partition, explained— 
Declaration of intention to separate necessary— 
Declaration if reduced to writing falls under s. 17 
(1) (b), Registration Act (XVI of 1908) and is 
struck by s. 49—Unregistered partition deed — Com- 
mon desire of parties to act on it and their so acting 
amounts to confirmation of original agreement to 
_ separate —Such confirmation itself constitutes fresh 
agreement sufficient to effect complete partition— 
Proof of such agreement by unregistered deed — Pur- 
pose for which unregistered deed is admissible— 
Separation of title and division of joint estate except 
one item established—Suit only for partition of item 
omitted, is maintainable—Surt for partition—Defen- 
dant admattingto have held property exclusively and 
separately—Such act, if must be proved. 

A deed executed by the parties asa result of partition 
between them recited: ‘‘Youand I are real brothers 
and were all joint up to this day. But to-day you and I 
have separated. And theundermentioned movableand 
immovable property isallotted to your share.” It then 
set out the property allotted to the share of the brother 
in whose favour the document was executed and con- 
tinued. “The aforesaid movable and immovable pro- 
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perty has been allotted to your share and is delivered 
into your share. Therefore neither I nor my heirs have 

left any rigbt and interest therein.” Then followed cer- 
tain items of property which were kept joint and the 

document stated in respect of them: “This property is- 
joint. However, we will have the same partitioned on 
the decision of the appeal ...............6 On getting the 

possession through Court, we will get it partitioned half 
and half. I have written and signed this receipt list at 

Sakhara with my free will and pleasure and while in 

full possession of senses.” Then the date, the name and 

address of the scribe were set out, and thesignature of 

the executant which was followed by the signatures of 

three attesting witnesses: 

Held, that the useof the present tense and the form 
of the deed particularly the concluding portion which 
spoke of the document having been executed ‘‘with my 
free will and pleasure and whilein full possession of 
senses’’, and also the fact that as many as three attest- 
ing Witnesses were called, suggested that the document 
was meant to embody the expression of will necessary 
to effect the change in the legal relation contemplated 
and the document therefore required registration. 178 
Ind. Cas. 293 (1), 136 Ind. Cas. 798 (2) and 71 Ind. Cas. 
650 (3), relied on. [p. 280, col. 2.] 


The material part of acareful and elaborate document 
which was solemnly drawn up with a counterpart signed 
by the other side and which purported to be a partition 
deed was as follows: ‘‘Thus in the presence of all the 
panchas Ihave read this receipt of the movable and 
immovable property in respect of the aforesaid one-half 
share : and after fully taking into consideration all the- 
aforesaid movable and immovable property we both 
brothers have taken our respective receipts in the pre- 
sence of the panchas.’’ 

Held, that the two counter parts together were intend - 
ed by the parties to embody and legally effect the actual 
partition between them. 


In the case of a partition effected by the panchas 
the thing which legally concludes the matter is not their 
decision but the agreement of the parties, and the only 
part which the panchas play is in helping the parties to 
arrive at a common result. That, from a legal point of 
view, is on the same footing as an agreement reached 
orally. If, however, the parties desire that the agree- 
ment though reached orally should not be the final and 
operative agreement but that it should be reduced to 
the form of a document, then the final and operative 
matter which effects the change in the legal relationship 
is the writing and not the previous oral agreement. [p. 
280, col. 2; p. 281, col. 1.) 

Partition, unlike a sale or transfer which consists in 
its essence of a single acts is a continuing state of fact. 
No question of transfer of title arises in partition. Each 
parcener already has complete title to and dominion over 
every parcel of the joint estate. Partition is consequent- 
ly only a change in the mode of enjoyment of the joint 
property coupled with an alteration in status, the joint 
title being divided into a number of separateones. Al- 
though no particular formality is required, there must be 
not only a mental decision on the part of a co-par§ener 
to effect the change but also and outward expression of 
it which is communicated to the co-sharers, or at any 
rate to some of them. The intention and the declara- 
tion are both necessary ingredients in the matter of 
effecting severance. It is true that this declaration 
does not have to be reduced to the form of a document. 
It can be effected ‘‘without any formality’’. But if it 
is reduced to writing, then it falls within the purview 
of s. 17 (1) (b) and thatit is struck at bys. 49. It 
would consequently be inadmissible in evidence not 
only as regards that aspect of partition which relates to 
a division of property by metes and bounds but also as 
tothat whigh relates to a severance of title, 6 Jnd. 
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Cas. 346 (5) and 119 Ind. Cas, 633 (6), relied on. [p. 
282, cols. 1 & 2; P: 283, cols. 1 & 2.) " 

The common desire of the parties to act upon an un- 
registered partition deed and their action in doing sọ, 
springs from a continuation of the original intention, and 
amounts a confirmation of the original agreement; such 
confirmation in itself constitutes a fresh and subse- 
quent agreement which is enough in itself to effect 
complete partition; and that agreement is provable in 
any of the usual ways. The subsequent agreemen- 
being a collateral transaction within the meaning of 
s. 49 of the Regis. Act, the unregistered document can 
be used as material in proof of it. Of course it cannot 
provesuch agreement in itself because no such agree- 
ment can bedeemed to have been in existence at the 
date of its execution. But it can beused to corroborate 
other evidence or fact. Jt can be used in conjunction 
with other evidence to show that such subsequent agree- 
ment was likely and to elucidate the intention of the 
parties in effecting such subsequent agreement. It can 
be used to show the character of the possession and the 
nature of the title, provided there is other evidence to 
establish separate possession. 99 Ind. Cas. 448 (8), 
approved. 6 Ind. Cas, 346 (5) and 70 Ind. Cas. 953 (9), 
referred to. [p, 283, col. 2.] 

Where in a partition suit the defendant admits that 
the property was held exclusively and separately that 
fact need not be proved and all that the Court is con- 
cerned to see is the character of the possession. [p. 
284, col. 2.] 

Where itis established that the partition embraced 
not only a separation of title but alsoa division of the 
joint estate barring certain item of property, a suit for 
partition for that item alone is competent. [p. 285, col. 1.) 

F. A. fromthe decree of the Court of the 
Additional District Judge, Yeotmal, dated 
February 28, 1936. 

Rai Bahadur M. B. Kinkhede with Mr. 
A. R. Kulkarni, for the Appellant. 

Mr, M. R. Bobde. for Respondent No. 1 

Mr. R. N. Padhye, for Respondent No. 7. 
_ Mr. V. V. Kelker, for Respondent No. 2. 

Respondents Nos, 3 to 6 absent, 

Mr. A. R. Razak, for Respondent No. 8. 

Judgment. — The plaintiff-respondent 
No. 1 sued in the lower Court for partition. 
The relationship between the parties will be 
seen from the following genealogical tree. 





GAMNAJI 4 
| 
Rolbe Sadasheo 
Daulat 
Waman 


_defendant No. 1. 


| 
Gangaji 
d. September 29, 1924 


— kana - - --- = 


Bhagwan 
d. April 23, 1924 
| 





Ramchandra Namdeo 
defend- plaintiff. 
ant No. 7. 


| | | | 
Ganpat Krishna Kesheo Anand- Narayan 
defend- defend- defend- rao defend- 
ant No.2. ant ant defend- ant No. 6. 
No. 3. No.4, ant No. 5., 
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‘Only one item of the family property is 
in dispute in the case, namely an 8 annas 
share of M. Mangi. According to the plaint- 
iff this 8 annas isowned by the sons of Bhag- 
wan and Gangaji, each set of sons being 
interested to the extent of 4 annas. 

The other 8 annas share is owned by the 
first defendant. His branch separated long 
ago and got this 8 annas. The first defend- 
ant is consequently not directly interested 
in thts suit. But it was necessary to join 
him because some of the home farm ap- 
pertaining to the 8 annas in suit hes in his 
patti and consequently there can be no 
proper division of the farm of that patti 
without his presence. 

According to the plaintiff there was a 
partition on April 2, 1924 (Ex. 7-D-1) be- 
tween Bhagwan And Gangaji but the 8 
annas share now in suit was not divided by 
metes and bounds because litigation was 
pending in respect of it, but each took a 
separate though undivided half in it. 

On June 14, 1925, there was a second 
partition, after the death of Bhagwan and 
Gangaji, between the sons of Gangaji. In 
it Gangaji’s undivided 4 annas share was as- 
signed to the second defendant Ganpat. On 
May 22, 1928, a third partition (Hx. P-33) 
was effected between the sons of Bhagwan. 
In it 4 annas out ofthe 8 annasin suit was 
assigned to the plaintiff’s share. The plaint- 
iff now wants this 4 annas to be ascertained 
and divided off from the rest by metes ancl 
bounds. 

The difficulty in his way is that the deeds, 
Ex. 7-D-1 and Ex P-33, relating to the first 
and third partitions, are unregistered and 
the question is whether the plaintiff can 
prove them. 

His learned Counsel argued that it did 
not much matter whether this could be done 
or not because if this property was not then 
divided, then he has a right to claim divi- 
sion now, and as there is no quarrel be- 
tween his brother, the 7th defendant, and 
himself, except on a minor point which 
does not concern us here, he is still entitled 
to 4 annas, or at any rate, at the worst, he 
should be given 2 annas and his brother 2 
annas. 

The defendants’ reply to this is that a 
partition cannot be partial, and that if the 
plaintiff wants to have the family estate 
divided it must all be brought into hotch- 
potch and consequently this suit, which is 
for the division of only one item of proper- 
ty, does not lie. 

Dealing first with the question of non- 
registration, the plaintiff's contention is that 
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the deeds referred to are not instruments 
cf partition; they merely recite a past 
event. Therefore they do not require re- 
gistration. 


This question was dealt with by a Divi- 
Sion Bench of this Court, to which one of 
us (Bose, J.) was a party, in Narayan v. 
The Co-operative Central Bank of Malka- 
-pur (1) and the law, founded on two deci- 
sions of the Privy Council, was expressed as 
. follows. 

“It can be accepted at once that mere lists of 
property do not form an instrument of partition and 
so would not require registration, but what we have 
to determine here is whether these documents are 
mere lists or in themselves purport to ‘create, declare, 
assign, limit, or extinguish...... any right, title, or inter- 
est’ in the property which is admittedly over Rs. 100 
in value. The question is whether these lists merely 
contain the recital of past events or in themselves 
embody the expression of will necessary to effect the 
change in the legal relation contémplated.”’ 

The two Privy Council decisions on which 
this is based are Bhageshwari Charan Singh 
v. Jagarnath Kwari (2) and Subramonian v. 
Lutchman (3). We have therefore to scruti- 
nise thsee documents. 


_ Exhibit 7-D-1 calls itself a receipt. It re- 
cites : 

“You and I are real brothers and were all joint up 
to this day. But today you and I have separated. 
And the undermentioned movable and aahi pro- 
perty is allotted to your share.” 

It then sets out the property allotted to 
the share of the brother in whose favour the 
document is executed and continues. 

“The aforesaid movable and immovable property has 
been allotted to your share and is delivered into your 
share. Therefore neither I nor my heirs have left any 
right and interest therein.” 

. Then follows certain items of 
which are kept joint and the 
States in respect of them : 

“This property is joint. However, we will have the 
same partitioned on the decision. of the appeal...... On 
getting the possession through Court, we will get it par- 
fitioned half and half. Ihave written and signed this 
receipt list at Sakhara with my free will and pleasure 
and while in full possession of senses.” 

The document is then dated, the name 
and address of the scribe is set out, and the 
signature of the executant. This is followed 


by the signatures of three attesting witnes- 
‘ses. 


We have no doubt that this document 


was “meant to embody the expression of 
(1) 1938 N L J 82; 178 Ind. Cas. 293: A TIR 1938 Nag. 
434; 11 R N 219; I L R (1938) Nag. 604. 
(2) 11 Pat. 272 (279); 136 Ind. Cas. 798:9 OWN 43; 
A I R 1932 P © 55; 36 C W N 250; 35 L W 217; (1932) 
ALJ 186; 550 LJ 136; 62ML J 296: 34 Bm LR 
463; Ind. Rul. (1932) P O 142; 13 PLT 279; 59IA 
130; (1982) M W N 660 (P 0). 
- (3) 50 O 338 (345); 71 Ind. Cas. 650; AIR 1923 PO 
50; 44 M L J602; 32M L T 184; 25 Bom. L B 582; 1 
R 66; 2 Bur. L J 25; BOL J41; 18 L W 446; (1923) 
M W N 762; 28C WN 1; 501A 77(P O). 
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will necessary to effect the change in the 
legal relation contemplated.” The use of 
the present tense suggests that, also its 
form, particularly the concluding portion 
which speaks of the document having been 
executed “‘with my free will and pleasure 
and while in full possession of senses.” Also 
the fact that as many as three attesting wit- 
nesses were called. Itis not usualto take 
all these pains except in documents intend- 
ed to effect a change in legal relations. The 
idea was plainly that the whole thing should 
be reduced to writing and that the change 
should be effected by a written instrument 
so thatthere could be no doubt or uncer- 
tainty about the fact and details of the par- 
tition. That. being so, the document re- 
quired registration. 

This is also the position in respect of 
Ex. P-33. It hasa doubtful clause in the 
beginning which is couched in the past 
tense, namely :— 

‘‘Panchas have delivered the below mentioned 


movable and immovable property into the possession of 
the said Namdeo...I admit the same.” 


But reading the document as a whole we 
have no doubt that the intention was to 
make this final and operative thing. 

It has to be remembered that finality is 
reached orally in nearly every transaction 
which is reduced to writing and that but 
for an intention to reduce. the matter to 
writing the oral agreement would in itself 
constitute a valid and binding contract. But 
if thé intention is that the writing is to be 
the operative contract, then the former ver- 
bal agreement falls to the ground. It 
has also to be understood that the word 
“panchas” can be used in a double sense. 


It can be used to signify arbitrators. That 
is to say, it can relate to a position in 
which there has been a reference to arbi- 
trators with an award. In that event the 
change in the legal relationship would be 
effected by theaward and not by the sub- 
sequent writing by the parties. But more 
generally the panchas are disinterested 
friends who are calledin to give advice 
and help. They suggest a particular form . 
of division [Each side makes modifications 
and gradually the parties work down to 
an agreement, and finally these friends 
say “There now, you take that and you 
that”. 

In one sense of course it can be said 
that the division is effected by these panchas 
and that is what the layman, speaking loose- 
ly, usually says. But when the position 
is carefully analysed the thing which 
legally concludes the matter is not their 
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clecision but the agreement of the parties, 
and the only part which the panchas play 
is in helping the parties to arrive, at a 
common result. That, from a legal point 
of view, is on the same footing as an agree- 
ment reached orally. 

If, however, the parties desire that the 
agreement though reached orally should 
not be the final. and operative agreement 
but that it should be reduced to the form 
of a document, then the final and operative 
matter which effects the change in the 
legal relationship is the writing and not the 
previous oral agreement. That we think 
is the position here, 

The form of Ex. P-33 weighs with us as 
did the form of Ex. 7-D-1l, especially the 
coucluding portion, which is much as before. 
Then there is a sentence in the middle which 
is‘couched in the present, and not the past, 
tense: l 

“one anna three pie share out of which 
one anna (shown) is separated of Mouza 
Wasari.” 


Then again towards the end there is the 
following passage : 

“Thus in the presence of all the panchas I have 
read this receipt of the movable and immovable pro- 
perty in respect of the aforesaid one half share ; and 
after fully taking into consideration all the aforesaid 
movable and immovable property we both. brothers 


have taken our respective receipts in the presence of 
the panchas’’. 


Then again we find the name of the scribe 
_set out and the signature of the executant. 
Wecan find no meaning in this ‘careful 
and elaborate document which was so 
solemnly drawn up with a counterpart 
signed by the other side if the two together 
were not intended by the partiesto embody 
and legally effect the actual partition bet- 
ween them. We, therefore, agree with the 
lower Court in thinking that these documents 
required registration and that not having 
been registered they were struck out by 
s. 49 of the Regis. Act. 

= The next question is whether they can 
be used in evidence at all, and if so how. 
That depends upon the nature of partition 
under the Hindu Law, It was argued that 
when analysed the matter is found to con- 
sist of two separate elements which are 
distinct from one another and which can 
‘come into existence independently. The one 
is notional and relates to title the other 
physical and relates to the occupation and 
possession of property. It was pointed out 
that a division in title can be effected with- 
out any division of property, and Girga 
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Bai v. Sadashiv (4) was relied on. 

It was then argued that instruments 
of partition which deal only with the first 
element, namely a severance of joint status 
and title, can always be looked at whether 
registered or not, and it was said that 
though instruments of the second kind, 
which deal with a division of property, 
require registration, they can always be . 
used to prove a severance of title. 

It was argued that no law requires that ` 
the severance in status should be effected 
by a registered instrument, or even by 
writing. It was pointed out that 1t 15 
enough for one co-parcener to declare 
unequivocally his determination to separate 
and to indicate that that determination 1s a 
fixed one. This, it was said can be done 
by unilateral actiog and does not require the 
consent or assent of any other person. It 
was contended that the severance in title 
can be effected by a mere determination to 
sever and that no overt act or outward 
declaration of this intention is necessary. 

An extreme case was put. It was con- 
tended that man could suddenly awake 
in the middle of the night and say to himself 
“Tam separate’, and that that would be 
enough. He need not disclose this to any 
one and could, if he so chose keep his 
secret locked in his heart for as long as he 
liked. Then years later he could reveal 
what he had done, and if believed, all the 
consequences which flow from a severance 
in status would take effect from that date. 
That is how the argument was put in its 
most extreme form. An illustration easier 
to follow is that the man could reduce his 
intention to writing, sign and date it, and 
then without telling anybody a word about 
what he had done lock the statement up in 
his drawer and keep it there safe from pry- 
ing eyes. It was argued that this would 
have the same effeét, 

We do not think that the matter can be 
put in that extreme form. It is true that 
the texts quoted by the Privy Council in 
Girja Bai v. Sadashiv (4) say that “partition 
isa particular condition of the mind” ‘and 
that it can be effected by “mere intention”, 
but they also indicate that that intention 
must be accompanied by a declaration “I 
am separate from thee”. This shows, we 
think, that the person separating has to tell 
at least those from whom he intends to ` 


(4)12N L R113 (120); 37 Ind. Cas. 321:20C W N 
1085; 14 A L J 822; 90 M L T 78; (1916) 2M W N 65; 
18 Bom. L R 621; 4 L W 114: 240 L J 207; 31M L 
J 455; 43 I A 151; 43 C 1031; A IR1916 P C 104 
(P ©). 
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separate about his intention. Their Lord- 
ships express the position thus at p. 122*. 

“Once the decision has been unequivo- 
cally expressed and clearly intimated to his 
co-sharers ete.” 

Therefore it is clear that there must be 
not only a mental decision to effect the 
change but also an outward expression 
of it which is communicated to the co- 
shares, or at any rate to some of them. 

The texts which their Lordships quote 
state that : 

‘« a partition is effected by the mere declaration 
‘Iam separate from thee’ for partition is a particular 
condition of the mind and declaration is indicative of 
the same.” 

And again : 

“From this itis known that without any 
formality partition can be effected by mere 
intention.” $ 

It seems tous therefore that the inten- 
tion and the declaration are both necessary 
ingredients in the matter of effecting sever- 
ance. 


It is true that this declaration does not 
have to be reduced tothe form of a docu- 
ment. It can be effected “without any for- 
mality”. But ifit is reduced to writing, 
then it seems to us that itisan instrument 
of the kind contemplated by s. 17 (1) (b) of 
the Regis. Act. It either “creates? or 
purports to create ‘‘a right, title or interest 
in immovable property’, or at any rate 
it “declares” or “purports to declare” 
that such exists. Such a document says 
that whereas the right, title and interest 
before execution was joint now itis several. 
It says that after execution the property to 
which it relates has ceased to be joint family 
property, that is to say, it either creates a 
separate title and separate interest which 
are different and distinct from a joint 
title and joint interests, or it declares that, 
they now exist, whereas they did not exist 
before. We think that such a document 
falls within the purview ofs.17 (1) (b) and 
that it is struck at by s. 49. Jt would con- 
sequently be inadmissible in evidence not 
only as regards that aspect of partition 
which relates toa division of property by 
metes and bounds but also as to that which 
relates to a severance of title. In this we 
agree with Upendra Nath Banerji v. U mes- 
chandra Banerjee (5), and we think that 
this conclusion is necessary corollary to the 
decision of their Lordships of the Privy 


: (5) 19 C W N 375 (378); 6 Ind. Cas. 346;12 C L 
5. 
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oe in James Skinner v. R. H. Skinner 


The next question is whether and how far 
the deed can come in underthe proviso to 
s. 49 which allows documents which would 
otherwise be excluded, to be used as evidence 

“of any collateral transaction not required 
to be effected by a registered instrument.” 


In Varada Pillai v. Jeevarathanmmal 
(7), their Lordships of the Privy Council 
allowed an unregistered deed of gift which 
required registration to be used, not to 
prove a gift, (because no legal title passed), 
but to prove that the donee thereafter 

eld in her own right. We think the same 
rule applies here. It may be that these 
unregistered deeds did not in themselves 
effect any legal severance of title, but if 
the parties thought they did and acted on 
that belief, and in fact held their shares 
in severalty from that time, then we think 
that those facts can be proved and that 
the documents can be used to show the 
nature and character of the possession after 
their execution. 


But once that is done, once it is shown 
that the parties actually severed their in- 
terests and acted on these documents, then 
the partitions with which they severally 
deal are fully and completely established. 
ae distinction is a subtle one but is 
real. 

Partition, unlike a sale or transfer which 
consists in its essence ofa single act, is a 
continuing state of fact. It does not require 
any formality and, therefore, if parties actu- 
ally divide their estate and agree to hold 
in severalty there is an end of the matter. 
They are bound by their agreement. The 
documents we are dealing with would not 
bring about any separation of title or di- 
vision of property because they are unre- 
gistered, butthe subsequent actings of the 
parties in pursuance of an intention to 
divide would. 

An illustration will show what we mean. 
One member of a co-parcenary writes a 
letter to his fellow co-parceners telling them 
of his intention to separate and sends it 
by messenger. On the way the letter is 
lost or destroyed or burnt, and never 
arrives. There would be no partition, 


(6) 51 A771; 119 Ind. Cas. 633; A I R 1929 P C 269; 
60 W N 835; 30L W 451; (1929) A LJ 1060; Ind. Rul. 
(1929) P C337: 57 M L J 765; 50 C L J 487; (1929) 
M WN £37; 56 I A 353; 32 Bom. L R 1; UPLTI 


(P 0). 

(7) 43 M 244 (249); 53 Ind. Cas. 901; (1919) M W N 
724; 10 L W 679; 24 O W N 346; 88 M LJ 313;18 A 
L J 278 (P L). 
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notional or otherwise, because, as we have 
shown, the declaration ofintention to separate 
has to be communicated to at least one 
other co-parcener. But if thereafter the 
writer ofthe letter were to go tothe other 
co-parcencers and tell them about the letter, 
if they were then to divide up the property 
between them and agree to hold it separ- 
ately, and actually do so, then there would 
be a complete partition. It would be effect- 
ed not by the lost or destroyed letter which 
in the result proved ineffective, but by the 
subsequent agreement and actings; and 
these facts could be proved in the ordinary 
way. If no direct proof of agreement were 
available it could be inferred if the neces- 
sary material were there, and the fact that 
the letter we are speaking of had been 
written and sent would be relevant and 
material. It itselfthe letter would be use- 
less to effect the partition, but it would be 
material to show that the course of events 
which followed upon its execution had re- 
ference to a subsequent agreement to divide 
and to hold in severalty. 

The matter can be put in another way : 
If these documents which we have been con- 
sidering had been registered they would in 
themselves have brought about a separation 
of title anda division of property. There- 
after the parties to the agreement could 
have insisted on having its terms carried 
out, A could say that property X fell to 
his share and that it must be given to 
him. But being unregistered they are in- 
effective to bring about a partition, and, 
therefore, if the parties did nothing else, 
if they did not confirm that agreement, or 
act, uponit can carry out its terms, then A 
would not be able to demand property X. 
All he could do would be to ask for a 
fresh division and in it property X might 
or might not fall to his share. 

But if the parties confirm the unregistered 
agreement, or act upon if and carry out 
its terms, and doso with the intention of 
separating, then partition would be com- 
plete, and A would be able to claim pro- 
perty X, not under the unregistered docu- 
ment but in virtue of the subsequent agree- 
ment confirming the original intention. 

No question of transfer of titlé arises 
in partition. Each parcener already has 
complete title to and dominion over every 
parcel of the joint estate. Partition is con- 
sequently only a change in the mode of 
enjoyment of the joint property coupled with 
an alteration in status, the joint title being 
divided into a number of separate ones, 


No particular formality is reqyired and, ' 
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therefore, although a document by which 
the parties had intended to have this di- 
vision effected may in the result prove 
ineffective for that purpose, nevertheless 
their common desire to act upon it, and their 
action in doing so, would spring from a con- 
tinuation of the original intention, and that 
at any particular moment of time would 
amount to a confirmation of the original 
agreement; and if for any reason the ori- 
ginal agreement were to fall to the ground, 
or be unprovable, such confirmation would 
in itself constitute a fresh and subsequent’ 
agreement which would be enough in 
itself to effect complete partition; and that. 
agreement would be provable in any of the 
usual ways. We think that that is the true 
position and we think that that was the 
decision in Jiji Bai v. Ratan Singh (8). 

The rulings cited before us, namely, Jai 
Ram Das v. Raj Narain (9), Upendra Nath 
Banerjee v. Umesh Chandra Banerjee (5) 
and Jiji Barv. Ratan Singh (8), do not 
consider the position of the unregistered. 
document in relation to this subsequent 
agreement. All they decide is that oral 
evidence is admissible of the fact of par- 
tition. In our opinion, the subsequent agree- 
ment of which we have spoken is “a 
collateral transaction not required to he 
effected by a registered instrument” within 
the meaning of 5. 49 of the Regis. Act. 
Therefore, the unregistered document can be 
used as material in proof of it. Of course 
it cannot prove such agreement in itself 
because no such agreement can be deemed to- 
have been in existence at the date of its 
execution. But it could be used to corrobo- 
rate other evidence or facts. It could be used 
in conjunction with other evidence to show 
that such subsequent agreement was likely 
and to elucidate the intention of the parties 
in effecting such subsequent agreement. It 
could be used to show the character of 
the possession and the nature of the title,. 
provided there is other evidence to establish 
separate possession. 


Coming now to the facts of this case. 
The first partition is said to have been. 
made on April 2, 1924. We will ignore 
the unregistered deed, Ex. 7-D-l, for 
the present and examine the other 
evidence. First of all there is Ex. 7-D-3, a 
letter dated June 5, 1924, written by the 
second defendant Ganpat to a couple of 
the panchas who are said to have effected or 


(3) AI R1927 Nag. 113; 99 Ind. Cas, 448, 
(9) 45 A 21; 70 Ind. Cas. 953; 20 AL J 777: A1R. 
1922 All. 493, 90O&ALR5. 
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brought about the partition. It says : 

“In my absence at Sakhara you divided our estate 
into tivo shares. But I do not know anything at all. 
Simlarly as there is ill-will between Gangaji Patil 
and myself I have no means to know how the shares 
were made. Hence both of you should come and ex- 

~ plain as soon as. possible the partition lists made in 
respect of the immovable property. As the property 
"1s ancestral, rights thereto vestin me aswell. Hence 
pleace explain to meas soon as possible the particu- 
lars of the shares with the details of the properties 
with acres and all other things falling thereto.” 


. This is clear proof of the fact that either 
Ganpat’s father Gangaji had made a de- 
Claration of his intention to separate or that 
Bhagwan had done so, and that this de- 
claration had been communicated to Ganpat. 
It is also proof of the fact that either 
Gangaji or Bhagwan, or both, had persist- 
ed in this intention, had got panchas to 
divide the property, and that a division 
was made. The unregistered instrument 
of partition, Ex. 7-D1, can be used to 
corroborate this evidence. Reading the two 
together there can be no doubt that the 
first element of partition, namely the 
separation of title in the year 1924, is com- 
pletely established. 


As regards the second element, the divi- 
sion of property, Ex. 7-D-1 is powerless to 
effect that, and Ex. 7-D-3 shows, for what 
it is worth, that Ganpat was not a party 
to the division. Therefore he is not bound 
-by it, for of course a division of the estate 
cannot be made unless all the co-parceners 
consent or the Courts direct it. But it 

- shows that he was aware that a certain 
division of property had been suggested 
and that all he asked was to be told its 
terms in order that he might decide whe- 
ther to accept them or not. But if we find 
that subsequently the parties continued in 
‘separate possession in accordance with the 
terms of the unregistered deed it will be 
legitimate toinfer that Ganpat on learn- 
ing of the terms did not object and so 
confirmed and ratified the arrangement, 
that is to say that he was also a consenting 
party. 


We turn next to the pleadings. The 
plaintiff had set up this partition of 1924 
(including a division of the estate by metes 
and bounds) in his plaint. In his rejoin- 
der the second defendant Ganpat denied 
the partition but admitted that the property 
has been divided and that it was in the 
Separate and exclusive possession of 


Gangaji's sons. Thisis his statement. 

“It is already denied that there was a partition in 
1924 between Bhagwan and Gangaji as alleged. It is 
admitted there was an arrangement between the sons 


of Gangaji to enjoy the property that was in the 
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management of their father, ge sored and exclusively 
for the sake of convenience. But there was no parti- 
tion.” 


He also said that the partition, if any, 
was in any event unfair. But that is an- 
other matter. ° 


We need. not travel beyond the pleas of the 
second defendant because he is the only 
appellant. As he admits that the property 
was held exclusively and separately that 
fact need not be proved and all we are 
now concerned to see is the character of 
the poesession. But if proof were needed 
it is to be found in the deposition of the 
second defendant himself as 2 D. W. No. 4. 
He was forced to admit the truth of 
these facts. There is also the evidence of 
P. Ws. Nos. 5, 6 and 7 and Ex. P-16, 
the order of the Commissioner dated 
March 21, 1929, directing mutation in the 
Record of Rights enquiry. After the admis- 
sion in Ex. 7-D-3 about the severance of 
the joint status it would be difficult to 
resist the conclusion that the subsequent 
division ot the estate was not in pursuance 
of such an intention but Ex. 7-D-1 places 
the matter beyond doubt. This unregis- 
tered document can be used for this limited 
and collateral purpose. We hold, therefore, 
that there was a partition in 1924 which 
included a division of the estate by metes 
and bounds. R 

As regards Ganpat’s contention that this 
was in any event unfair, until he chooses 
to sue to have it set aside it must stand. 
But in any case there is no proof of un 
fairness, so that can be set on one side. 

The subsequent partitions of 1925 and 
1928 are not of much moment. The one of 
1925 was between Gangaji’s sons and the 
one of 1928 between the plaintiff and his 
brother, the seventh defendant. So far 
as they are concerned (that is to say the 
plaintiff and his brother) this partition 
between them is admitted except on a 
small detail which does not affect us. As 
regards the one between Gangaji’s sons it 
does not matter to the plaintiff whether they 
are divided or not so long as the main divi- 
sion in 1924 is upheld. 

It is the case ofall the parties that the 
property in suit was never divided. The 
plaintiff says, because litigation was then 
pending in respect of it, the second de- 
fendant says, because there was never a 
partition. It is clear then that the plain- 
tiff is entitled to claim a division of this 
property in any event. The only relevance 
of the partition of 1924 is that if it never 
took plage then the plaintiff would be 
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obliged to bring into hotehpoteh all the 
property in his possession and would he 
obliged tc ask for a complete partition. 
He could not demand a partial partition. 
But in view of our findings that the par- 
tition of 1924 is established and that it 
embraced: not only a separation of title 
but also a division of the joint estate 
barring the property now in suit, the plain- 
tiff’s right of suit is clear. 

The 8th respondent Abdul Razak Ahmad 
died during the pendency of the appeal. 
His legal representatives were not brought 
on record and the appellant gave him up. 
The appeal, therefore, abated as against 
him. As regards the first defendant his 
learned Counsel stated that nothing was 
claimed for or against him and that he 
had no interest in the suit beyond the one 
stated in the plaint. He did not oppose 
the plaintiff's claim and said that he had 
nothing to urge either for or against the 
“appeal. ei: 

The decision of the lower Court is up- 
held and the appeal is dismissed with 
costs which will be separately apportioned. 
The plaintiffs (respondent No. 1) will be 
paid his full costs separately. The first 
defendant Waman (respondent No. 2) will 
get only nominal costs which we assess at 
Rs. 30. The seventh defendant Ramchandra 
(respondent No. 7) will also get nominal 
costs. The remaining respondents who are 
the appellant’s brothers will get no costs. 


S. Appeal dismissed. 


. SIND CHIEF COURT 

Judicial Miscellaneous No. 392 of 1939 © 

October 29, 1940 
Davis, C. J. 
LAND ACQUISITION OFFICER, 
KARACHI—ApprLicantT 
VErTSUus 

HIRANAND LILARAM—Oprvponent 

Land Acquisition Act (I of 1894), ss. 18, 49 (2) 
—Claim for compensation for injurious affection 
cannot be allowed to be raised for first time in refer- 
ence under s. 18—S.49 (2), applicability. 

The proceedings before the Court, on which refer- 
ence has been made under s. 18 of the Act, are of the 
nature of an inquiry into objections taken to the Col- 
lector’s award, and not a judicial inquiry independent- 
ly undertaken into such question as the claimant may 
-raise. Jtis not open to the claimant to make out a 
fresh case, whether by way of supplementary claims to 
compensation or otherwise, in proceedings before the 
Court. Therefore, the claim for compensation on the 
ground of injurious affection cannot be allowed to be 
raised for the first time in reference under s. 18. 168 
Ind, Cas. 622 (2) and 127 Ind. Cas. 298 L3), relied on. 
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It cannot be said that s. 49 (2) applies only to houses 
or ' buildings. 

J. Misc. reference made by the Special 
Land Acquisition Officer, Karachi, dated 
December 1, 1939. 

Mr. Dipchand Chandumal, for the Appli- 
cant. 

Mr. Kundanmal 
Opponent. 


Dayaram, for the 


Order.—This is a reference under s. 18, 
Land Acquisition Act, by the Special Land 


_ Acquisition Officer, Karachi, regarding acqui- 


sition of a part of Survey No. 80, an open 
plot, situated partly in Kharadar Lane and 
partly in Pahlaj Kara Street in the City of 
Karachi. The plot isa large plot ofa regular 
shape and the part acquired was wanted by 
the Municipal Corporation for the purpose of 
making a through road from Kharadar Lane- 
to Pahlaj Kara Street. The Land Acquisition 
Officer awarded a sum of Rs. 8,979 to the 
owner, the present claimant Hiranand Lila- 
ram, and there is no dispute as to the area 
of the land or as to the owner. IJtdid appear 
that at one time there was some dispute 
about the area, but the claimant now accepts 
the measurements of the surveyors that the 
land acquired is 120.15 square yards, and this 
has now been accepted by both parties. In 
this reference, the objections to the award of 
the Land Acquisition Officer are said to 
pertain (1) to the value of the land which is 
inadequate, (2) disputes as to the area, and 
(3) the claim regarding injurious affection, 
As I have said, thereis now no dispute as 
to the area and the objections pressed be- 
fore me are as to the adequacy of the 
price and the claim as to injurious affection.. 
But I think the objections of Mr. Dipchand, 
who appears for the Municipal Corporation, 
that the claim as to injurious affection could 
not be considered at this time, must be 
upheld. For instance, in this case Mr 
Durgadas, the surveyor, came with a 
carefully prepared scheme for the exploita- 
tion of this land showing how greatly the- 
exploitation of this land would be effected 
by the acqisition by the Municipality of 
only part of it. But I do not see if an owner 
were at this late stage allowed to raise for 
the first time the question of injurious 
affection, s. 49 (2), Land Acquisition Act, 
could have any operation at all, 

Mr. Dipchand and Mr. Kundanmal both 
relied upon a ruling of this Court in Secre- 
tary of State v. F. E. Dinshaw (1), support- 
ing their conflicting contentions that a claim 


(1) 275 L R 84 (91); 146 Ind. Cas. 1010; A I R 1933. 
Sind 21; 6RS8 109. 
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‘for injurious affection could not and could be 
put forward for the first time in a reference 
to the Court. But that judgment when read 
through is merely authority for the statement 
that it is not necessary in reply to a notice 
under s. 9 of the Act to put a particular sum 
against any particular item for which 
compensation is claimed and which are 
set out in s. 23 (1), Land Acquisition Act. 
But that case is not authority for the state- 
ment that if in reply toa notice under s. 9 
of the Act, noclaim at all has been made, 


for instance, under the item thirdly in s. 23. 


such a claim can be made, for the first 
time on a reference to the Court. Section 9 
(2) provides that 


“such notice shall state the particulars of the 
land to be acquired and shall require all persons 
interested in the land to state the nature of their 
respective interests in the lang and the amount and 
particulars of their claims to compensation for such 
interests,” 


and these particulars would relate to the 
matters set out in s. 23 of the Act. Further- 
more, 5. 15 of the Act requires that in 
determining the amount of compensation, 
the Collector shall be guided by the pro- 
visions of ss. 23 and 24 of the Act. Sec- 
tion 25 merely lays down the circumstances 
under which the amount of compensation 
awarded shall be more or less than the 
sum awarded by the Collector. For inst- 
ance, under s. 25 (1) when an applicant makes 
a claim for compensation, pursuant to a 
notice under s. 9, the amount awarded to him 
Shall not be less than. the amount awarded 
to him by the Collector under s. 11; alsc 
the Court may not award him more than 
he has claimed. Under sub-s, (2) when 
the applicant has refused to make a claim 
or has omitted without sufficient reason to 
make such a claim, the Court shall not 
award an amount exceeding that amount 
awarded by the Collector; and under sub- 
s. (3), when the applicant has omitted for 
a sufficient reason to make such a claim 
and the Judge has allowed the reason to 
be sufficient, the amount awarded by the 
Court shall not be less than the amount 
awarded by the Collector. 


There is no question in this case of sub-s (3) 
or sub-s. (2) applying Sub-s. (1) applies, 
and the claimant claimed Rs, 200 per square 
yard, so that there would be room for com- 
pensation for injurious affection within this 
figure if the claim for injurious affection had 
been made in time. We have not here, 
however, a question of changing the award 
under any of the sub-heads in s. 23 (1) of the 
Act, giving more under one sub-head or less 
under another. Wehave not here a case 
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where a question for compensation for 
injurious affection was raised by the claim- 
ant In pursuance toa notice under s. 9, or 
was raised before it was considered by the 
Collector, and though it may be that a sen- 
tence may he taken from its context in the 
judgment of this Court reported in Secretary 
of State v. F. E. Dinshaw (1), at p. 91*, to 
support the contention of the claimant, that 
compensation for injurious affection can 
and should be awarded to him, though 
the point was raised for. the first time 
before the Court that is not the sense or 
the meaning of the judgment at all. The 
learned Judge there said: 

“As I interpret this section, all that it requires is that 
a person claiming an interest in the land under acquisi- 
tion should (1) specify the interest -he claims, (2) 
specify the amount he claims for such interest, and (3) 
give particulars of his claim to compensation. It does 
not go further than that, and does not, in my opinion, 
require him to specify the amount of compensation he 
claims in respect ofeach of the six sub-heads referred 
to in s, 23 of the Act. A failure, therefore, to specify 
theamount claimed in respect of any particular sub- 
head of 8.23 is no bar to the Judge reviewing 
the award of the Land Acquisition Officer in respect 
of such sub-head. If there was any doubt upon that 
point, it is amply removed by the sections which 
follow s. 9.” 


It may be that even this statement as 
it reads makes it difficult to see how 
s. 49 could have the full force the Legis- 
lature intended, for the Local Govt. could 
not know whether a claim for compensa- 
tion for severance was unreasonable or 
excessive unless the sum claimed was 
stated. J suppose, however, that in practice, 
if aclaim under this sub-head was raised 
and no particular sum was stated, the Land 
Acquisition Officer would require a sum 
to be stated in the proceedings before him, 
and then presumably, so that s. 49 could 
operate, he would adjourn proceedings so 
that the Local Govt. could have time to 
consider whether they would acquire the 
whole of the land of which the land acquired 
forms part. I do not agree with the contention 
of Mr. Kundanmal that sub-s. (2) of s. 49, 
Land Acquisition Act, only applies to houses 
or buildings. Sub-s. (1) of s. 49 applies to 
acquiring a part of a house, manufactory or 
other building, and which compels the Local- 
Govt. to acquire the whole of the house,manu- 
factory or building if the owner desires it. 
It does not give them the option which 
under sub-s. (2) they possess in the case of 
an open plot of land. And I do not think 
the view I take on this point is unreasonable. 
There is, fer instance, the judgment of the 
Lahore High Court reported in Secretary of 
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State v. Tikka Jagtar -Singh (2), in which 
the Court held that where no mention is 
made of the claim for severance before the 
Collector, it cannot be raised for the first time 
in the proceedings in Court even though it 
might be brought within the sum claimed 
as compensation by the owner of the land in 
the first instance. The Judges there con- 
sidered this Sind case in Secretary of State 
v. F. E. Dinshaw (l), and distinguished it 
from the case such as the one before me. 


In the case reported in Secretary of State v. 


Subramaaia Ayyar (3), the learned Judge 
pointed out that s. 25-is only concerned with 
the maximum and minimum amounts which 
the Court may award in any one of the 
three cases and that it did not confer 
upon the Court jurisdiction to deal with 
claims or compensations under particular 
sub heads of which no mention was made 
in reply to the notice under s. 9, Land 
Acquisition Act. The Judge there held that 
the proceedings before the Court, on which 
reference had been made under s. 18 of 
the Act, were of the nature of an inquiry 
into objections taken to the Collector’s award 
and not a judicial inquiry independently 
undertaken into such question as the 
claimant may raise. On this view it is not 
open tothe claimant to make out a fresh 
case, whether by way of supplementary 
claims to compensation or otherwise, in 
proceedings before the Court. The learned 
Judge there remarked that the point was 
practically bare of authority. In this-case, 
therefore, the claim for compensation on 
the ground of injurious affection is a new 
case put forward by the owner after the 
proceedings before the Collector have termi- 
nated. I do not think, therefore, I have 
jurisdiction to inquire into the aspect of 
the matter further, or further to consider 
the very interesting scheme of development 
of this site which Mr. Durgadas brought 
to the Court, but which, judging from the 
number of years this land has remained 
vacant and the financial position of the 
owner, would in any case probably be a 
matter of academic or professional interest 
only. . 

I, therefore, now proceed to consider that 
part of the claimant’s objections relating 
to the value of the land (His Lordship 
then considered the situation and other 
circumstances and concluded), Taking then 
these sales and acquisitions -into considera- 
tion, taking into consideration the situation 

(2) AI R 1936 Lah. 733; 168 Ind. Cas. 622; 9 R L 658. 


(3) AIR 1930 Mad. 576; 127 Ind, Cas. 298; 59 M L 
‘J 30; 31 L W 269; Ind. Rul. (1930) Mad. 986. 
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size, shape and frontage of Survey No. 80, 
`I consider, except for the modification I 
have suggested in the award of the Land 
Acquisition Officer, that the order is not 
open to objection, that the price awarded 
is a fair price, and that with the substi- 
tution of 30 feet depth for 20 feet in the 
valuation in Item No. (2) and the correspond- 
ing alteration of Item No. (2), the award 
should stand. The order of valuation, there- 
fore, will be as follows: 


(1) Front strip of Kharadar Lane, 
7 feet wide up to a depth of 20 
feet, which is theaverage depth 

. of ashop on this street, area 140 
square feet, or say 16 square 
yards at Rs. 120 per square yard. 

(2) Frontage on Pahlaj. Kara Lane 
15.15’ X 30’ deep=50.5 square 
yards at Rs. 70 per square yard. 

(3) Remaining portion of interior land 
53.65 square yards at Rs. 50 par 
square yard. ; 


Rs, a p 


1,920 0 0 
3,535 0 U 


2,682 8 0 


8,137 8 0 
19 per cent, for compulsory acqui= 
sition. 1,220 10 0 





Rupees nine thousand three 
hundred and fifty eight and 
annas two only. 





9,358 2 0” 


=e 





As the claimant has failed in his main con- 
tention, that of severance, I think he should 


pay the costs of these proceedings. Order 
accordingly. 
s. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 118 of 1938 
May 15, 1941 
NASIM ALI AND PAL, JJ. 
SARADINDU SEKHAR BANNERJEE— 
DEFENDANT—APPELLANT 


VETSUS 
LALIT MOHAN MAZUMDAR AND 


ANOTHER—PLAINTIFFS—RESPONDENTS 

Bengal Money-lenders Act (X of 1940), s. 2 (2)— 
Defendant executing bond in favour of plaintiff for 
purchase money due to plaintiff—Purchase money, 
whether loan—Defendant,1f entitled to relief under 
Act. 

Every loan is a debt but every debt is nota loan. 

Where the defendant has executed a bond in favour 
of the plaintiff in consideration of the purchase money 
due by him to the plaintiff, the defendant is not entitl- 
ed.to any relief under the Act because although the 
purchase money due to the plaintiffis a debt due to the 
plaintiff yet it isnot a loan or a transaction which is 
in substance a loan. 


A.from the original decree of the Sub- 
Judge, Second Court, 24-Parganas, dated 
January 26, 1938. 
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Messrs. Apurba Charan Mukherji and 
Rabiranjan Das Gupta, for the Appellant. 

Mr. Binayak Nath Banerji, for the Res- 
pondents. - 

Judgment—This is an appeal by the 
defendant in a suit to enforce an instalment 
bond dated Falgoon 29, 13842, B. S. The con- 
sideration of the bond in suit is the balance 
of the purchase money due from the defen- 
dant to‘the plaintiff on account of the pur- 
chase by the defendant from the plaintiff of 
certain zamindari, patni and darpatni pro- 
perties. The money secured by the bond is 
stated in the bond to be payable in two ir- 
stalments in the year 1342, one in the 
month of Asar and the other in the month 
of Aswin.. Plaintiff's case is that the agree- 
ment.was that the money “would be repaid 
in two instalments in thegear 1343 B. S., but 
through mistake of the scribe instead of the 
year 1343 B. S. 1342 B. S. was written in the 
bond. The defendant admits that the scribe 
made'a‘mistake but his case is that the 
agreement was that he would repay in two 
instalments in the year 1346 B. S. The learn- 
ed Judge has accepted the plaintiff's case. 
The evidence of P. W. No. 1 and P. W. 
No. 2 supports the finding of the Judge. The 
learned Judge has believed the evidence of 
the two witnesses and we see no reason to 
disbelieve them. . 

It is contended on behalf of the appellant 
that the appellant is entitled to the bene- 
fit of the Ben. Money-lenders’ Act, 1940. 
That Act deals with money-lending and 
money-lenders. Leaving the purchase money 
unpaid is leaving a debt unpaid. Every loan 
is a debt but every debt is nota loan. The 
purchase money due to the plaintiff is a 
debt due to the plaintiff but is not a loan or 
a transaction which is in substance a loan. 
This view finds support from the definition 
of “borrower” in the Act. We are, therefore, 
of opinion that the appellant is not entitl- 
ed to get any relief under the Ben. Money- 
lenders Act. The appeal accordingly fails 
and is dismissed with costs, 

S. Appeal dismissed. 


k 


MADRAS HIGH COURT 
Civil Revision Petition No. 1020 of 1939 
September 13, 1940 

WADSWORTH AND PATANJALI SASTRI, JJ. 

PANDIRI SARVESWARA RAO— 

PETITIONER 
versus 
MATURI UMAMAHESWARA RAO 


AND OTHERS— RESPONDENTS: , 
Madras Agriculturist? Relief Act (IV of 1938), 
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s. 3 Gd, Provisos (B) and (C) — Criterion under 
Proviso (B) for exclusion from category of agricultu- 
rists is actual date of assessment- S. 137-B, Madras 
City Municipal Act (IV of 1919), intention of, 
stated—Assessment to profession tax made after Octo- 
ber 1, 1937, relating to period immediately preceding 
—Assessee, if can claim to be agriculturist—Pro- 
viso (C), requirements of, applicability of—Interpre- 
tation of Statutes—Construction of Act by reference 
to forms prescribed by Government under its rule 
making power under Act. 


The words “Jas within the two years immediately 
preceding October 1, 1937, been assessed” in s. 3 
(22), Proviso (B) mean what they say and nothing else. 
The criterion in Proviso (B) forthe exclusion from the 
catagory of the agriculturists is not the actual period 
for which the tax is payable but the actual date on 
which the assessment is made. Section 137-B, Mad. 
City Municipal Act is obviously intended tomake the 
machinery for the levy of the tax applicable toa re- 
trospective assessment and to meet any possible objec- 
tion which might be raised owing to the delay in 
making the assessment. But in the case of a retros-; 
pective assessment, it is not provided that the date 
of the assessment shall be deemed to fall within 
the period to which the assessment relates. 

Hence a person is not disqualified from claiming to 
be an agriculturist by reason of an assessment_to pro- 
fession tax made after October 1, 1937, although relat- 
ng ; to the period immediately before October 1, 

It cannot besaid that Proviso (C) to s. 3 (ii) con- 
templates only the ownership of the property by the 
individual concerned and does not contemplate his 
assessment in respect thereof. Proviso (C) clearly re- 
quires that, in order to come within its scope, the indi- 
vidual must have been actually assessed. It is not 
sufficient to show that he is interested in property in 
respect of which somebody has been assessed. 


Where, therefore, the husband and the.wife are 
separately assessed in respect of certain properties 
covered by the mortgage executed by the husband alone, 
the assessment of the entire properties cannot be re- 
garded as the assessment of the husband. 186 Ind. Cas. 
424 (2), approved. 

The meaning of the Act should not be derived from 
the forms which have been prescribed by the Govt. 
under its rule making powers under the Act. | x 


C. R. P. to revise the order of the Dis- 
trict Court, East Godavari, dated Febru- 
ary 14, 1939. 


Messrs. P. V. Rajamannar and K. Subba 
Rao, for the Petitioner, 


Mr. K. Bhimasankaran, for the Respon- 
dents. s 


Wadsworth, J.— This petition raises the 
question of the precise effect of provisos (B) 
and (C) of s. 3 (1)of Mad. Act IV of 1938, 
The petitioner was the judgment-debtor in 
a mortgage suit, being himself the mort- 
gagor, and he sought the benefits of the Act 
under s. 19 in respect of the mortgage- 
decree. He was held by the lower Court to 
be disentitled to-those benefits on the ground 
that he was assessed to profession tax in 
respect gf the first half year ofthe financial 
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year 1937-38. The lower Court also rejected 
the plea advanced on behalf of the creditor 
that the petitioner was also d.squalified under 
proviso (UV), The petitioùer was admittedly 
` not assessed tu profe?sion‘tax within the two 
years preceding October 1, 1987. His as- 
sessment was actually made on January 15, 
1938 but it was retrospective, so that it 
covers the half year beginning April 1, 1937. 
The learned District Judge, applying s. 137-B, 
Mad. City Municipal Act, has held that a 
pérson who is assessed to profession tax in res- 
pect of any portion of the two years immediate- 
ly preceding October 1, 1937,,comes within 
thé mischief of proviso (B) tos. 3 (ii) even 
though the assessment was not made within 
the two years immediately preceding Octo- 
ber 1, 1937. It is difficult to support the view 
taken by the learned District Judge, but an 
attempt has been made to support it by 
referring to the last words of s. 137-B, City 
Municipal Act which are : 
-- .“The*provisions of this Act and the rules made 
. thereunder. shall sa far as ‘may be apply as if the 
asséssment was made in the half year or year to 
which the tax or fea relates.” ` | 

It seems to us that this provision is 
obviously intended to make the machinery 
for the levy of the tax applicable to a retros- 
pective assessment and to meet any: possible 
objection which might be raised owing to 
the delay in making the assessment. The 
whole of s. 137-B was apparently drafted to 
meet the situation created by the decision 
‘in. Prince of Arcot v. Corporation of 
. -Madras (1). But it must be noted that, in the 
case of a retrospective assessment, it 1s not 
provided that the date of the assessment 
shall be deemed to fall within the period to 
which the assessment relates ; and it would 
obviously be impracticable to read this pro- 
vision as having that effect, for, there are 
various matters in respect of which the date 
of the assessment will be of importance, 
with regard to which it must necessarily be 
the actual date of the assessment and not 
some vague point of time within the period, 
to which the assessment relates, For in- 
stance, with regard to the right to object to 
an assessment or the right of appeal it must 
be the actual date, and not any notional 
date, which will determine limitation ; and 
with reference to the preparation of the 
electoral roll, the electoral roll must obvi- 
ously be prepared with referenee to the 
assessments as they aciually exist at the 
time when the electoral roll is prepared, and 
it could not be 


= (1) 52M 866; 122 Ind. Cas, 330; AI R1930 Mad 
900; 57 ML J 536; 30 L W 261; Ind, Rul. (1930) Mad. 
328. i: 2o 
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trospective assessments made thereafter. 
Moreover, the words of proviso (B) to s.,3 (tt). 
of Act IV of 1938, are perfectly. plain and it: 
is impossible to-read :them as if ‘the ceri- 


_terion for the exclusion was the actual period 


for which the tax was payable- dtid not the 
time within which, the assessment was made. 

An argument has been based on the Form B 
prescribed under the Act’ for the certificate 
under s. 27, which form provides for details 
regarding the period for which an individual 
has been assessed: to tax and does not pro- 
vide for the entry of the date, of the assess- 
ment. This may well be a defect in the 
drafting of the form but we cannot admit 
the proposition that the meaning of the Act 
is to be derived from the forms which have 
been prescribed: by. the Govt. under its rule- 
making powers. To us it is quite clear that 
the words “has within the two years 
immediately preceding October 1, 1937 been 
assessed” mean what they say and no- 
thing else. We are therefore of opinion that 
the learned District Judge was wrong in 
holding that the petitioner was disqualified 
from claiming to be an agriculturist by 
reason of an assessment to prolession tax 
made after October 1, 1937, although relat- 
ing to the period immediately before Octo- 
ber 1, 1937. 

A further contention advanced by the 
creditor rests on the fact that, though the 
petitioner was assessed to house tax on pro- 
perties having. an annual rental of only’ 
Rs. 390, his wife has been similarly assessed 
On properties with a rental value of Rs. 432. 
Both the propefties in the wife's name and 
the properties of the petitioner arc covered 
by the suit mortgage executed by the peti- 
tioner. It is contended that both these 
properties belong to the petitioner and that 
the assessment which was made in respect 
of these properties must be regarded as the 
assessment of the petitioner. A similar con- 
tention was rejected by a Bench of this 
Court in the case in Swaminatha Odayar v. 
Srinivasa Ayyar (2). It has been argued 
that the terms of r.7 framed under the Act 
lend some support to the creditor's conten. 
tion. By this rule a person who has been 
assessed to property tax, which assessment 
would disqualify him under proviso (C) to 
s. 3 (ii), 1s permitted to- get rid of the dis- 
qualification by proving that during the 
relevant period he was not the owner of the 


- property in respect of which the assessment 


was levied. Presumably, the intention of this 

(2) (1939) 2M LJ 495: 186 Ind. Cas. 424: ALR. 
a 942; (1939) M W N 910; 50 LW 411; 12 R 
M LI 
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rule. is to cover Gases in Which the municipal 


however, be argued that proviso (CO) contem- 
ple 


a aa 


just. allow :this civil revision petition with 
casts and remit the application to the trial 
Court, for disposal in the light of this judg- 
meni. o 4 ee l i 

Iyesiten =" 


-~ 


Petition allowed. - 


CALCUTTA HIGH COURT `.. 
«Application in Suit-No. 2131 of 1989 _. 
ett ne February 28,1941 > © 

/ +. Panoxripesr, J. i 

: Raja KAMALA RANJAN ROY— 
betes - . PLAINTIFF’ 
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Pe aa RET SUS. E 
-O BEPIN.BEHARI. SADKHAN— 
ati, O's 5 DEBENDANT ` G 
Bengal Money-lenders. Act (X of 1940), s.. 36— Erer- 
cise of powers under—Requisites—If can be exercis- 
cd merely ‘on ground that borrower's burden will be 
eased: genérally without regard to Act—Interpreta- 
tion of Statutes—Broad consiruction of section lead- 
ing to. absurd results— Narrower construction possible 
without such results should be given. 
“Before the powers under s. 36, Ben. Money-lenders 


- | Act, cah be exercised the applicant must show that 


their.exercise ‘will bring relief against the specific 
evils-such as unduly high rates of interest at which 


the Act is aimed. The powers cannot be exercised 
merely” on the ground that the borrower is able to show 


Oy - 


that the exercise of them will ease his burden generally 
withoat regard..to the. Act. i 

- A -borrower borrowed, a sum of Rs. 2,00,000 from 
tbe lender which was secured bya mortgage agree- 
ment covering. twenty-one separate premises, which 
were of a -value of more than Rs. 5,00,000. The 
transaction .violated no provisions of the Ben. Money- 
lenders:Act. Subsequent to the passing of a relimi- 
nary. mortgage decree in favour of the lender, the 
borrower applied under s. 36 requesting for an order 
permitting: ham to sell two of the mortgaged premises 
for-a sum.of Rs. 85,000, Rs, 80,000 of which was to 
pé paid to the mortgagee :- - 


“Held; tliat’ thé borrower was not entitled to relief 


s 
fae 
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sought by him merely beca-se he would thereby . be 
relieved of a certain amount of his burden. a 

Court should not give taa section a broad construc- 
tion wineh would lead to absurd results when there 
is a narrower construction posible which does not 
entail those results. 


Messrs. B-C. Ghose and S. P. Chowdhuri 
for the Plaintiff. 

Messrs. Sudhish Roy and R. Ghose, for the 
Defendant. 


Order.—This application raises a difficult _ 
question of construction with regard to that 
exceedingly confused piece of legislation, the 
Ben. Money-lenders Act. The facts are 
simple enough. A borrower borrowed a sum | 
of Rs. 2,00,000 from the lender on July. 
24, 1937, which was secured by a mortgage 
agreement covering twenty-one speparate 
premises, which are admittedly of a value 
of more than Rs. 5,00,000. The interest 
provided by the mortgage deed was. 
7 per cent. with quartely rests. The interest | 
has baen paid with more or less regularity, 
and the applicant concedes that in the- 
circumstances : the provision as to interest - 
does not offend against s. 30 of the Act. “A 


preliminary decree was made on March 


1, 1940 for Rs. 2,17,000 with interest thereon 
ab the stipulated rate up to the date’ of 
at 6 per cent: 
The final decree has not yet been made. 
The application for final decree is the next 
with which I shall have to deal. The notice’ 
of motion before me contains various: 
prayers, but the defendant has limited his: 
claim to a request for an order permitting | ` 
him to sell-“two of the mortgaged 
premises for. a sum of Rs. 85,000, Rs. 80,000 
of which isto be paid to the mortgagee. 
This isa privilege to. which he is not entitl- 
ed, either under the mortgage deed or under 
the ordinary provisions of the law. , 

He however, relies on s. 36 (1) (e), Money- 
lenders Act. The section gives the Court 
various powers, and the one which it is 
suggested it should exercise in this case is 
the power to set aside either wholly or in 
part, or revise, or alter any security given 
or agreement made in respect of any loan, 
and if the lender has parted with the securi- 
ty to order him to indemnify the borrower 
in such manner aS may appear just. What" 
I am asked to do is to revise the security in 
part by releasing the two properties I havė 
mentioned. It cannot be contended, and in 
fact, it has not been contended, that there 
is anything unreasonable in the defendant’s 
request. The plaintiff is well secured, and 
he would have no ground of complaint what- 
ever, were’ these. properties ‘sold ‘and, 

a. eet 
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sis, 80,000 of the purchase price-or possibly 
even: the entire purchase price, were paid 
to: him; it seems a hardship that the 
‘borrower. cannot as of right reduce his 
indebtedness in the manner he’ suggests. 
The difficulty in the borrower’s way arises 
trom; the, language of s. 36. The section 
URS. o, 
x... Notwithstanding anything contained in any law 
for thé time being in force, if ‘in any suit to which this 
-Act ‘applies or ‘in any suit brought by a borrower -for 
‘relief under this section whether heard ex ‘parte or 
otherwise the Court has reason to believe that the 
exercise of one or more of the powers under this section 


rt 


‘will give relief to the borrower ‘it shall exercise all or . 


‘adhy ofthe following powers as it may, consider ap- 
~propriate.’? : | 


, - 
dJe me Peti; 


` 


And. then follows a list of the powers. . 


-The..defendant asks me to construe “relief” 
an-a broad way. If.,that construction is the 
-Corrects one, :there is no doubt that he can 
-call.upon,the Court as of:right to exercise 
the. powers set out in the': section because 
obyiously if he can sell.these properties and 
pay off part of the debt he is relieved of a 
‘certain amount of his burden. Onjthis:con- 


struction of .the section. it would be ‘within 


‘my power to.permit him to sell the properties 
without any: restriction as to the manner in 
twhich he should apply. the purchase price. 
ndeed, it is obvious: that in any suit to 
‘whica-the Act applies (and it is significant 
that suits can be .brought by borrowers for 
relief under the section), the exércise of one 
or more,.of the powers must always give 
relief tò the borrower in the sense of making 
his position easier than it would be if the 
power 
more -inclined to favour this very liberal 
construction were it not-that the exercise 
-of all or any of the powers is mandatory 
and the Court has no discretion to refuse 
-to exercise its powers even in a case where 
the borrower's claim is entirely lacking in 
‘merits. For example suppose there is a 
loan the only security for which is a 
property, which at the time the suit 
is brought 
‘the amount lent, and also suppose there is 
nothing in the agreement as to interest 
or otherwise which offends against the provi- 
sions of the Money lenders Act. In such a 
.case, obviously, if the already inadequate 
security is reduced, the borrower will get 
reliefin the sense that he will be better off 
-than -before the reduction is made. Ifthe 
Court in a case like that had a discretion to 
decline to exercise its powers, I should be 
more inclined than I am to take the view 
that the Legislature had intended that the 
Court should have the sort of fairy god- 
3 “8 
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were not exercised. I should be > 


is one tenth of the value of - 


_ iff agreeing to accept 


_8 to 6 agreeing to 
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mother jurisdiction for which the applicant 
contends, r 

1 cannot assent to a construction which 
makes it compulsory ọn. the Court to be the 
engine for a series -of explosions of genero- 
sity regardless of the- merits of the particular 
cases. I am of opinion.that. Mr. Ghose is 
right when he contends that before the 
powers can be exerised the applicant must 
show that their exercise will bring relief 
against the specific evils such as unduly 
high rates of interest at which the Act is aimed 
and that ihe powers cannot be exercised 
merely on the ground that the borrower is 
able to show that the exercise of them 
will ease his burden generally without 
regard to the Act. 

In this case it, is not contended that any 
provision of the Act is violated. As I say in 
this particular case I would have willingly 
given the borrower what he asks, for it 
seems to me once the Legislature has de- 
cided that the sanctity of contract as 
between borrower and lender is to go by the 


board his request might reasonably be grant- 


ed. But I am bound by the terms of the 
Act and I feel I cannot give to the section a 
construction which would lead to- results 
as absurd as those indicated when there 


.is a narrower construction possible which 


does not entail those results.. In the circum- 
I make 

no order as to costs. TE : : 

S. Application dismissed. 
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Madras Agriculturists’ Relief Act (IV of 1938), 
ss. 8, 9—Act, tf applies to compromis; deeree— 
Defendants Nos.) and 2 members of tarwad execut- 
tng mortgage in favour of plaintiff on behalf of 
tarwad—Sutt on mortgage —Defendants Nos. 1 and 
2 admitting mortgage but defendants Nos. 3 to 6, 
other meanders of tarwad contesting tarwid’s liability 
for debi - Compromisz decree passed whereby plaint- 
snaller amount in instal- 
ments in full satisfaction and defendants Nos, 
withdraw opposition and pay 
amount personally—Compromise decree held could 
be scaled down—Kuri transaction—Successful bidder 
executing mortgag? under terms of kuriwari, for due 
payments of remaining instalments—Liability on 
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>of which they were members. 
- ‘and 2 admitted the execution cf the 
¿pleaded that. the -interest claimed vas penal. 


-benefited subseriber, 
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mortgaage, when inturred—Contract— Kuri transac- 
tton— Provision entitling stake-holder to recover from 
amount of all instalments on 
defauit in payment of any one of them, if penal. 
The mere fact that a decree is based on a compro- 


‘ihise.dces-not exempt it. fromthe operation of the Act 


and-to the extent: to which the compromise can be said 
to be.a renewal of .the debt upon which the suit was 
‘laid, itis liable to be scaled: down with reference to 
the principal sums originally or subsequently advanced. 


“[pi.293, col. I] -+ 8 
a: JJaintiff brought 2 suifon the mcrtgage executed 
. by defendants Nos. l and 2o0n. behalf cf the tarwad 


The defendants Nos. l 
mortgage and 
The 


- other members of the tarwad who got themselves im- 
pleaded as defendants Nos. 3 .to 6- centestcd the lia- 


“~pility cf the tar wad for the debt 


The suit was subse- 


- quently compromised whereby the plaintiff agreed to 


accept payment ofa smaller amount.in five instalments 


- in full satisfacticn of the claim and defendants Nos. 3 
, to 6 to withdraw their oppositfon agreeing to pay the 


amount personally. A compromise decree was accord- 


' ingly passed. The judgment-debtors applied to scale 
_ down thedecree : 


Held, thatthe liability under the compromise decree 


| could be regarded as arenewal ofthe liability under 


the mortgage bond and could be scaled down under 


: 8.8. The lability of defendants Nos. 3t0 6 who did 


‘not join inthe e ecution of mortgage could not be 


taken to have arisen only onthe date of the compro- 


. mise decree, although these deferdants disputed the 
< hability cf their shares in the tarwad properties mort- 


‘gaged yet the compromise obviously prcceeded on the 


_ basis that the mortgage was binding on the entire pro- 
. perties mortgaged thereunder. In such circumstances, 


the compromise must be regarded as acknowledging 
‘and defining the.antecedent liability of these defend- 


‘ants in respect cf their shares of the properties mort- 


gaged. The liability ofthese defendants was, therefore, 
a’ debtliableto be scaled down under the Act and 
must further be regarded as renewed or, at all events, 
included in a fresh document, under the compromise on 
which the decree was baséd.” 195 Ind. Cas. 752 (1), 
10 Ind. Cas. 477 (2), 182 Ind. Cas. 879 (3), Dorai Kannu 
Odayar v. Veerasamt Padayachi (4), relied on. [p. 
293, cols. 1&2] -> 

In a kuri transaction the liability under mortgage 
bond executed by the successful auction bidder, in 
accordance with the terms ofthe kuriwari for the due 
payment of the future instalments of the subscription to 
the kuri chit isa debitum in presenti solvendum in 
futuro, incurred on the date of the bond itself. The 
mortgage bond cannot be regarded as only affirming 
the pre-existing liability of the successful bidders as 
subscribers to the kuri chit to pay their subscriptions 
according tothe instalments fixed in the kurivari. 
140-Ind.-Cas. 888 (6) and 158 Ind. Cas. 1037 (10), relied 
on 168 Ind. Cas. 4(2 (11), explained. [p. 293, col. 2; p. 


294, col. 1.] 


A provision in a kuri entitling the stake-holder to 


- recover. from the benefited subseriber the amount ofall 


the instalments immediately on default in the payment 


`of any one of them is not penal and is enforceable, 


ne 


(p. 294, col. 2.] 

` C. R. P. to revise the orders of the District 

igs” North Malabar, dated August 26, 
Mr. P. Govinda Menon, for the Peti- 


tioner. 


Messrs. K. Kuttikrishna Menon and O. T. 


..G.Nambiar, for the Respondents, 
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Patanjali Sastri, J.—These revision 
petitions arise out of applications made by 
defendants Nos. land 2 (judgment debtors 
and-respondents in C. R. P. No. 691 of 1939) 
under s. 19, Mad. Agri. Relief Act for 
scaling down the compromise decree in Ô. 8. 


“No, 1 of 1926 on the file of the lower Court. 


The suit was brought. on a mortgage bond 
executed on July 16, 1923, for the payment 
of Rs. 9,000 in eighteen instalments of 
Rs. 590 each payable every eight months 
commencing from February 7, 1924. The 
decree-holder (the petitioner. in © R: P. 


“No, 691 of 1939) started a kuri chit- as - 


stake-ho'der with 20 subseribers each -con- 
tributing Rs. 10,000 in twenty equal instal- 
ments on the terms and conditions set out 
in what is called the kurivari. According 


“to these terms, the amount collected from 


the subscribers in respect of each instal- 
ment was to be put up for auction among 
them and allotted to the bidder who 
offered the highest discount, such dis- 
count being distributed among the sub- 
seribers as ‘profits. Defendants Nos. Land 
2 who had together subscribed for one 
“ticket” in the kuri chit on behalf of their 
tarwad were the successful bidders at the 
second auction held on June 7, 19238, and 
they were paid Rs. 5,800 being the balance 
after deducting the discount of Rs.4,200 


‘offered by them. Having -already paid two 


instalments, they executed the mortgage 
bond (Ex. J), according to the stipulation 
in the kurivari for the due payment of the 
remaining eighteen instalments amounting 
to Rs. 9,000. The respondents thereafter 
paid ten instalments but failed to pay the 
remaining eight instalments, and O. 59 
No. 1 of 1926 was brought for the recovery 
of these instalments with interest amount- 
ing in all to Rs. 7,640. Defendants 
Nos. 1 and 2 admitted the execution of the 
bond and pleaded that the interest claimed 
was penal while the other members of the 
tarwad who got themselves impleaded-as 
defendants Nos. 3 to 6 contested the liability 
of the tarwad for the debt. The suit was 
eventually compromised, the plaintiff agree- 
ing to accept payment of a smaller sum in 
five instalments in full satisfaction of the 
claim and defendants Nos. 3 to 6 withdraw- 
ing their opposition and agreeing to pay 
the sum personally, and the decree now 


‘sought to be scaled down was passed 


on April 14, 1926, in accordance with the 
compromise. 

Various contentions were raised on either 
side in the Court below on a consideration 


-of which the Court held ‘that (1) the appli- 


1941 


cants Tor relief were ‘agriculturists’ as de- 
fined in the Act, (2) thats. 4- (f) of the Act 
had no application as the judgment debtors 
could not, in any view, be regarded as trus- 
tees, (3) that the provisinns of the Act were 
applicable to compromise decrees also and 
(4), that for purposes of scaling down the 
decree the liability of the debtors must be 
taken to have accrued on the several dates 
fixed for payment of the instalment in the 
security bond, Ex. I. On these findings, the 
learned Judge directed the decree to be 
scaled down in accordance with s. 8 of the 
Act in respect of the instalments which fell 
due prior to October 1, 1932, and in accor- 
dance with s. 9 in respect of the instalments 
which fell due subsequently. From this deci- 
sion the decree-holder has preferred C. R. P. 
No. 691 of 1939 contending that the compro- 
mise decree cannot properly be regarded as 
a renewal of the liability under Ex. I, and 
defendant No. 1 has preferred C. R.P. 
No. 257 of 1939, raising the contention that 
In respect of the entire amount decreed, 
the liability of the debtors must be held 
to have been incurred on the date of the 
security bond and not on the dates fixed 
for payment of the instalments thereunder, 
and that the entire debt has, therefore,.to be 
scaled down under s. 8 of the Act. 

As regards C. R. P. No. 69] of 1939, we 
have already held in Budiredla Rama- 
murthi v. Matia Sitaramayya (1), that the 
mere fact that a decree is based on a com- 
promise does not exempt it from the opera- 
tion of Act IV of 1938, that to the extent to 
which the compromise can be said to be a 
renewal of the debt upon which the suit 
was laid, it is liable to be scaled down with 
reference to the principal sums originally or 
subsequently advanced. Learned Counsel for 
the decree-holder however laid stress on the 
observation at p. 264* : 

__ “It is not necessary for the purpose of this case to 
decide what would be the position in a more complicated 
case when the compromise is the result cf mutual con- 
cessions and advantages which together make up an 
agreement from which it would be extremely difficult 
to disentangle that part which is a renewal of the 
original debt,” 

and urged that having regard to the con- 
cessions made on either side under the 
compromise here in question, the liability 
thereunder could not be regarded as a rene- 
‘wal in whole or in part of the liability under 
the security bond. We are unable to agree 
‘with this contention. The observation relied 


(1) 52L W 262; 195 Ind. Cas. 752; (1940)2 ML J 
293; (1940) M W N 839: AI R 1941 Mad. 56, IL R 
(1940) Mad. 947; 14 R M 224. 

_ "Page of 52 L W-—{Ed.] | e 
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on had no reference to cases like the one 
now before us involving an abatement of a 
portion of the claim by one sideand the 
withdrawal of opposition and offer of addi- 
tional security for the due payment of the 
reduced claim by the other,-but envisaged 
cases, where, for instance, by some property 
being offered and accepted in full or part 
satisfaction of the claim, it becomes impos- 
sible to regard the transaction in any sense 
asa renewal of the original debt. No such 
difficulty arises here, and the decision refer- 
red to above applies equally to the facts of 
the present case. 

Learned Counsel next urged that, in any 
case the liability of defendants Nos. 3 to 6 
who did not joinin the execution of Ex. I 
could be taken to have arisen only on the 
date of the compromise decree, namely 
April 14, 1936, and should accordingly be 


scaled down under s. 9 of the Act. It is true 


that these defendants disputed the lability 
of their shares in the tarwad properties 
mortgaged under Ex. J, but the compromise 
obviously proceeds on the basis that Hx. I 
was binding on the entire properties mort- 
gaged thereunder as contended by the 
decree-helder. In such circumstances, the 
correct view, 1t seems to us, is to regard the 
compromise as acknowledging and defining 
the antecedent liability of these defendants 
in respect of their shares of the properties 
mortgaged under Hx. I: see Khunni Lal 


. v. Gobind Kishna Narain (2), at p. 357. In 


this view, the liability of these defendants 
was, according to the decision in Pertanna 
Goundan v. Sellappa Goundan (3), a debt 
liable to be scaled down under the Act 
and must further be regarded as renewed 
or, at all events, included in a fresh docu- 
ment, under the compromise on which the 
decree was based : see our decision in C. R. 
P. No. 602 of 1939 Doratkannu Odayar v. 
Veeraswamt Padayachi (4). 

Turning now to O. R P. No. 257 of 1939, 
the only question we have to decide relates 
to the date on which the lability of the 
judgment-debtors can properly be said to 
have been incurred. The contention for 
the decree holder is that the security bond 
(Ex. I) only affirmed the pre-existing liabi- 
lity of the judgment-debtors as subscribers 

(2) 33 A 356 (3857); 10 Ind. Cas. 477; 38 I A87;8 A L 


J 5523, 15C W N 545; 13 C L J575; 13 Bom. L R427; 
10 s eee (1911) 1M W N 432; 21 M L J 645 


(PO. 
(3) I L R (1939) Mad. 218; 182 Ind. Cas. 879: AIR 


1939 Mad. 186; 48 L W 951; (1939) MW N 106; 12 R 
M 203; (1938) 2 M L J 1068. 

(4) (1940) 2M LJ 651; (1940) M W N 1042559 L W 
582; À I R 1941 Mad, 59. 
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to the kuri chit to pay their subscriptions 
according to the instalments fixed in the 
kurivari, and did not change the character 
of such liability, that the liability to pay 
the future instalments of subscription could 
not be deemed to have been incurred before 
such instalments fell due, and that the posi- 
tion under the security bond was in no way 
different. Learned Counsel for the judgment- 
debtor, on the other hand, contends that 
whatever might be the position with regard 
to the liability of a subscriber to pay the 
instalments of his subscription to the kurz 
before. he bids for and receives the amount 
at an auction, he can thereafter be regarded 
only as a borrower of the sum received less 
the instalments already paid by him, under- 
taking to repay the loan in instalments that 
still remain to be paid,*and the liability 
under the security bond which he executes 
for the due payment of such instalments 
is a debitum in præsenti . solvendum in 
futuro, incurred on the date of the bond 
itself. The question is one of some diff- 
culty not the least part of which arises from 
the somewhat conflicting decisions dealing 
with these peculiar kuri “transactions which 
are so common in some parts of this presi- 
dency. On the whole, however, we are of 
opinion that the judgment- debtors’ conten- 
tion is supported by a preponderance of 
“ authority and must be accepted. It will be 
observed that the kurivart makes a distinc- 
tion between the liability of a subscriber 
- who has bid for and received the amount at 
an auction and the liability of one who has 
not yet been thus benefited. In the latter 
case, para. 5 provides that if the instalment 
is not paid on the date fixed for an auction. 
the subsériber will have no right to parii- 
cipate in the discount realised from the 
successful bidder at the auction, and further, 
if it remains unpaid even after one month 
from the date of the auction, the stake- 
holder shall be at liberty to remove the name 
of the subscriber and admis another in his 
place, while, in the former, if the benefited 
subscriber commits default in paying any 
instalment remaining due, it is provided 
that 

“the money due for such instalment or the entire 
amount due for all the future instalments till the ter- 
mination of the chit fund, shall be realized by the stake- 


holder together with profit at eight annas per day from 
the date of default,” 


a provision which also finds a place in the 
security bond, Ex I. It is thus clear that 
the liability of a successful bidder at an 
auction held under the kuri is placed ona 
different footing from that of an ordinary 
subseriber, and it will not, therefore, be 
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correct to say that the security bond merely 


affirmed the pre-existing liability to- pay 


the instalments of the contribution to 
the kuri fund. It has been - repeatedly: 
held by this Court—and it must now 
þe taken as settled—that a provision 
in a kum entitling the stake hol- 
der to recover from the benefited sub- 


scriber the amount of all the instalments 
immediately on default in the ‘payment of 
any one of them is not penal'and is enforce- 
able, although there has been some differs. 
ence of opinion as to the ground on which 
such decision is to be based. In Vaithi- 
nathan Iyer v. Govindasami 'Odayar (5): 
the learned Judges seem to have viewed 
the advance to the successful bidder: at 
an auction asa loan to him, for they ob- 
served : 


“The subscription at each of these TET in: 
stalments was -available for loan to the; successful 
bidder at the auction, which was held every six 
months, the successful bidder being the bidder who 


offered toaccept thelowest proportion of the total sub- 
scriptien.”’ 


Relying upon this and the earlier e 
sions of this Court, Ananthakrishna Ayyar, 
J. held in Kunju Nair v. Narayanan Nair 
(6), that the transaction was in essence’ a 
loan of a common fund to one member and 
that it was 


‘fa debt in presenti to be paid by particular instal- 
ments if certain conditicns be duly observed, but other- 
wise to be paid up at once irrespective of the benèfif 
of time and instalments.” 


The learned Judge pointed out that -it 
had been so viewed in this presidency since 
Kamakshi Achari v. Appavu Pillai (T): In 
Subbiah v. Shanmugam Pillai (8), Srinivasa‘, 
Ayyangar, J. held that a provision for ač- 
celeration of payment of the future instal- 
ments was penal and unenforceable as- there 
was no debitum in presenti in such cases, 
but this decision was reversed on appeal us 
Subbiah Pillai v. Mathiah Pillai (9). 
Raghavan Pattar v. Arumugham (10), 7 
other Bench took the view that the success: 
ful bidder at an auction wasa purchaser .of 
the sum, and the contract: thus -being one 
of sale and not- of ‘borrowing, no question 
of penalty could arise. They approved a 
decision of Ananthakrishna Ayyar, J., 

(5) 42 ML J 9551; 67 Ind. Cas. 995; A I R1922 
67; (1922) MW N 903. 


(6\ 65 ML J 29; 140 Ind. Cas. 838: AIR 1933 Mad. 
959. Ind. Rul. (1933) Mad 51; 37 L W 93. 

(7) 1MHC R 448. 

(8) A I R 1928 Mad. 245: 108 Ind. Gas, 319; 
(1927) M WN 527. 

(9) GAM L. J, 302; 146 Ind. Cas. 1026; A I R 1933 
oe 657; 38 L Ww 244, GRM 306; 2933), MW” N 
19 


9 
(10)68 M L J 283; 158 Ind. Cas. 1037; A T R. 1935 
Mad, 385; (1935) M W N 70; 41 È I 316: 8 R: M 408, 


1941. 


Kunju Nair v. Narayanan Nair (6), though 
it was basedon a different ground. It is 


| however, worthy of note that even in this 


' ‘purchaser’. 


view the liability for the ‘purchased money’ 
must be held to have bean incurred on the 
date of the security bond taken from the 
The decree-holder strongly re- 


-lied upon the decision in Mirudakomar 


v. Veerammal (11), as showing that there 
is no‘ present debt in such cases until the 
instalments actually fall.due. That was a 


_case’ where the stake-holder assigned to the 


plaintiff the security bond executed by a 


. successful bidder who had received the kurz 


fund at an auction. The kuri, however, had 
to be closed down owing to’ the inability of 
the subscribers to pay their subscriptions. 
In rejecting the ‘contention of.the plaintiff's 
Counsel before this Court that the plaintiff 
was entitled to recover the amount due 
under the secutity bond as the assignee 


thereof, unaffected by the discontinuance 


of the kuri as payment under the bond 
were not. conditioned on its continuance, 


_ Varadachariar, J. observed : 


_ “Tt seems to me only reagonable to holdthat in cases 
like the: present the security bond must be interpreted 
in the light of the rules, an | the obligation undertaken 


- by it is not repayment of the benefit already received— 


as if it werea death—but the payment of future sub- 
scriptions. Whether the continuance of the chit was a 
condition precedent or not, willnot depend merely on 


“the terms of the bond but must be decided with re- 
‘ ference to the surrounding circumstances, including 


the rules of the chit fund.” 

Though this passage strikes a somewhat 
different note as to the nature of the obli- 
gation undertaken by a successful bidder at 


‘gh auction under a kuri chit, it cannot be 
“said that the learned Judge was making a 
' definite pronouncement on the question whe- 


‘ whether such a bond could be 


-ther or not such obligation was a debitum 


in-presenti solvendum in futuro, as that 


‘question did not arise for consideration. All 


that the learned Judge had to consider was 
enforced 
without reference to the obligation of the 


stake-holder under-the rules of the kuri to 
“ continue it to the end. Mockett, J , the other 


learned Judge who took part in the de- 
cisions made no reference to this aspect. 
We are, therefore, of opinion that in view 
of: the several decisions ef this Court re- 
ferred to above, the liability of-the judg- 
ment-debtors must be considered to have 
been incurred onthe date of the mortgage 
bond, namely July 16, 1923, and the decree 
must be scaled down under s. 8 of the Act. 
The same view was taketi by one of usin 
C. R. P. Ne. 1483 of 1939. In the result, 


(11) (1937) 2M L J 17; 168 Ind. Cas. 402; A I R 1936 


- Mad; 985; 14 L W 710; (936) MW N 1370; 9 R M 571. 
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G. R. P. No. 257 of 1939 is allowed and the 


‘ order of the Court below will be modified 


accordingly: The petitioner will- have the 
costs of this revision petition. Criminal - Rev. 
P. No. 691 of 1939 is dismissed with costs. 
The case will be remanded tó. the Court 
below for disposal in the light of-this 
judgment. mine 


N.-S. Order accordingly. 
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. Criminal Revision Application No. 697 ; 
of 1940 
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ALLSOP AND BRAUND, JJ. 
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versus 
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Defence of India Act (XXXV of 1939), s. 2—Rules 
under—Rr. 34, 38—Refusal to accept currency note, 
though lawful act under Paper Currency Act (X of 
1923), comes under rr. 34 and 33—R. 34, is within 
competence of Central Government in accordance 
with s.2—Mere fact that power to make rules is 
entrusted by Legislature to Central Government can- 
not make Act ultra vires—Criminal trial—Revision— 
Finding of fact supported by prima facie evidence — 
No interferancz in revision. ii 

Even an act which isa lawful act may infringe the 
rules, if the doing of it is ‘‘ intended ” or is “ likely” 


to cause one of the effects mentioned in r. 34. The 


intrinsic “ lawfulness "° of the act is not the material 
consideration. The material consideration is whether ` 
the act, beit lawful or not, was ‘intended °’ or 
“likely ” to have any of the effects which the Defence 
of India Rules have by r. 34 set out to guard against. 
But ‘intention’ is not the sole criterion. If the act 
is ‘likely’ to produce the prohibited result, it tdn- 
stitutes an offence whatever the intention may have 
been. Any person who refuses to accept a currency 
note upon the ground that itis worthnothing, is cer- 
tainly doing an act which tends to undermine public 
confidence in the note and his action comes 
within the provisions of rr. 34 and 38 of Defence of 
India Rules. The fact that under the Paper Currency 


_ Act, the accused is entitled to refuse to reesive the 


ten rupee note as legal tender, has no bearing on the 
a consequences of his act. [p. 298, col. 2; p. 296, 
col. 2.] 

It is necessary for the public safety and the main- 
tenance of public order and the efficient prosecution 
of war to maintain the public confidence. in the cur- 
rency of the Govt. established by law im British 
India. Therefore, the r. 34 was within the competence 
of the Central Govt. in accordance with the provi- 
sions of s. 2, Defence of India Act. The fact that 
the Central Govt. found r., 34 as expedient or neces- 
sary for the purposes specified in s. 2 is sufficient 
for its validity. The question whether the rule is in 
fact expedient or-necegsary or not is immaterial. ([p. 
296, col. 2; p. 297, col. 1.) 

Statutes cannot be just. classified, without examin- 
ing ‘them, ‘by putting labels on them asa whole’ and 
calling one a ‘defence’ statute, another a ‘fiscal’ 
statute, a third a ‘preservation of law and order’ 
statuta and so forth, and one cannot examine them, so 
to speak, ‘in bulk.’ What the Court has to do is to 
with the rule3.made 


a 


“ed tòsčcept them in their treasuries. 


. of financial panic. 
' suggested to us, in the first place, that 
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under it, and to see what is the particular provision 
Gif any) cf it, or of the rules, which,. in reference to 
the actual circumstances of the case, can be said to be 
beyond the powers of the legislative body that creat- 
ed it. The Defence of India Act, and the rules made 
under it, must, for this purpose, be read as one piece 
of legislation. The Legislature cannot be said to have 
created a new legislative authority merely because 
the power conferred on the Central Govt. by the De- 
fence of India Act to make rules extends over a wide 
range jof subjects. Nor can the mere conferring of 
authority by the Legislature on somebody to make 
rules amount to the creation of new legislative autho- 
rity. Consequently the Defence of India Rules cannot 
be said tobe ultra vires on the ground that the 
legislature has entrusted the power to make rules 
under the Act to the Central Govt. No question of 
‘delegation’ really arises, because the Legislature has, 
in fact delegated nothing, but has itself exercised its 
own right to achieve its end by a means which was all 
the time within its power. [p. 299, col. 1; p. 300, col 2.) 

It is not the practice of the High Court in revi- 
sion to disturb a clear finding of fact by the lower 
Court in a case in which, there was prima facie evi- 
dence to support the finding. [p. 298, col. 1.] 


Cr. R. App. against an order of the 


Sessions Judge, Saharanpur, dated April 1, 
1940. 


Mr: Gopi Nath Kunzru, for the Appli- 
cant. ; 
Mr. N. P. Asthana, Advocate General, for 


-U. P. Govt. 


The 
Crown. 


Allsop, J.—This is an application by Meer 
Singh, who has been sentenced to rigorous 


Deputy Govt. Advocate, for the 


. imprisonment for a period of three months 


and toa fine of Rs, 100 under r. 38 (1\(a) read 
with r. 34 (6) (7), Defence of India Act. The 
facts found are that cne Ram Narain went to 
the applicant’s shop on June 17, 1940 and 
bought some flour and gram for five annas 
and three pies; he presented a currency note 
for Rs. 10 and asked for change; the appli- 
cant refused to accept the nete. The learned 
Judge of the lower Appellate Court has 
believed the evidence of the witnesses for 
the prosecution. They say that the appli- 
cant made some excuses, but eventually 
said that he would not accept a currency 
note. One of them has said that the accused 
stated that currency notes were no longer 
legal tender and that Govt themselves refus- 


The 
trial Court was of the same opinion as the 


. Judge. Both Courts have found that by. 


‘refusing to take the currency note in the 
circumstances, related, the applicant was 
‘undermining public confidence in the 
paper currency of the Govt. of India.. The 
learned Judge has referred to the fact 
that at that time there was an indication 
Learned Counsel has 
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this currency note was not legal tender for 


a sum of less than one rupee, but I see no 
reascn to differ from the finding on the facts 
reached by the Courts below and I must 
observe that the-note was not re jected on the 
ground that it was not legal tender but on ` 
the ground that it was of no value. Rule 34 
of the rules made under the Defence of India 
Act contains a number of definitions. . It 
defines a “prejudicial act” as an ‘act which 
is intended or is likely to produce certain ‘re-- 
sults including an act to undermine public con- - 
fidence in the national credit or in any Govt. 
loan or security or in any notes, coins or 
tekens which are legal tender in India. 
Rule 38 of the rules made under thé 
Defence of India Act states that no person: 
shall without lawful authority or excuse do 
any prejudicial act and further that any 
person who does such an act shall be punish- 
able with imprisonment for a term’ which 
may extend to five years and shall also be 
liable to’ fine. It seems to me that. any 
persen who réfuses to accept a currency note 
upon the grourd that itis worth nothing, 
is certainly doing an act which tends to 
undermine public confidence in the note 
and that his action comes within the provi- 
sions of rr. 34 and 38. < 
The second argument addressed to us 
is that r.34 or at least that part of r, 34 
with which we are dealing is a rule 
which the Govt. was not competent to 
make under: the provisions of the Defence 
of India Act. Section 2 of this Act Says 
in sub-s. (1) that the Central Govt. may- by 
notification in the Official Gazette make such 
rules as appear to it to be necessary or ex- 
pedient for securing the defence of British 
India, the public safety, the maintenance of 
public. order or the efficient prosecution of 
war, or for maintaining supplies and services 
essential to the life of the community. It 
then goes on to say in sub-s. (2) that -the 
rules may provide, without prejudice to the 
generality of the powers conferred .by sub- 
s. (1), for certain matters set forth thereafter 
in detail. Learned Counsel has said that there 
is no matter in sub s. (2) which covers a rule 
for the purpose of maintaining the credit of 
the Govt. of India or for safeguarding 
the confidence of the . public In currency 
notes. Sub-s. (2) of s. 2 of the Act clearly 
says that the provisions of that sub-section 
are without prejudice to the generality: of 
the powers conferred -by sub-s. (1) and it 
seems to me that there can be no doubt 
that it is necessary for the public, safety 
and the maintenance of public order and 
the efficient prosecution of war to main- 
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tain the public confidence in the currency. 
of the Govt. established by law in British 
India. I am satisfied, therefore, that the 
Tule which concerns us was within the 
competence of the Central Govt. in accord- 
ance with the provisions of s, 2, Defence 
of India Act. 

‘The third argument is that the Defence of 


India Act is itself ultra vires the Central 
Legislature which passed it into law. 


; - The suggestion is that the Legislature had 


no power to divest itself of its legislative 
authority and that by passing this Act it 
in effect did so. Learned Counsel referred 
us to the case in Empress v. Burah ()), 
:but the decision in that case was the subject 
of an appeal and we ‘are concerned more 
with -the -decision of their Lordships of the 
Privy Council. The report of their Lord- 
ship’s decision is to be found in Empress v. 
Burah (2). Their Lordships confined them- 
Selves to the question which was involved in 
the case before them. It wasacase where 
the Legislature had passed an Act and had 
conferred on the Lieutenant-Governor of 
Bengal the power to apply the Actfrom a 
date selected by him and to extend it to 
certain areas other than those originally in- 
cluded init. ‘Their Lordships decided that 
there was nothing illegal in the action of the 
Legislature. An argument addressed to 
.their Lordships was that the act of the Legis- 
lature was not legislation but was a 
delegation of legislative power. Their Lord- 
ships held that the argument was based on 
-a mistaken view of the powers of the Indian 
Legislature and indeed of the nature and 
principles of legislation. They agreed that 
.the Indian Legislature had powers expressly 
limited by the Act of the Imperial Parlia- 
ment which created it but said that when the 
Legislature was acting within these limits 
it was not in any sense an agent or dele- 
gate of Imperial Parliament but was intend- 
ed to have plenary powers of legislation, 
as large, andof the same nature, as those 
of Parliament itself. They said: 

“If. what has been done is legislation within the 
general scope of the affirmative words which give the 
‘power, and if it violates uo express condition or 
- restriction by which that power is limited......... 
it .is not for any Court of justice to enquire further, or 


to enlarge constructively those conditions and ` restric- 
` tions,” ; 


Their Lordships. agreed that the Gover- 
.nor-General in Council could not, by any 
form of enactment, create in India, and 
„armed with general legislative authority, a 

(1) 3 O 63; 1 C L R161 (Œ B). 

. (2) 40172; 5IA 178;3CL.R 197; 5 Sar, 834; 3 
Suther 556P. O} | | l aa 
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new legislative power, not created or autho- 
rised “by the Councils Act of the time but 
that nothing-of that kind had in their Lord- 
ships’ opinion been done or attempted in 
the case before them. Learned Counsel for 
the applicant has argued that the Defence 
of India Act does in effect create a new 
legislative power not created or authorised 
by. the Govt. of India Act. It seems to me, 
however, that the mere conferring of autho- 
rity on some body to make rules does not 
amount to the creation of a new legislative 
authority. Learned Counsel has referred us 
to the case in In re Initiative anl Referen- 
dum Act (3), but that was a casein which 
the Legislature of Manitoba passed a statute 
providing that law forthe province might 
be made and repealed by the direct vote 
of the electors instead of only by the Legis- 
lative Assembly whose members they had 
elected. It was held that the statute was 
ultra vires the Legislative Assembly be- 
cause it compelled the Lieutenant-Governor 
to submit a proposed law to a body of voters 
totally distinct from the Legislature of which 
he was the constitutional head and would 
render himself powerless to prevent it from 
becoming an actual law if approved by 
those voters. The circumstances of that case 
were entirely different from the circumstan- 
ces of the case before us. It seems to me 
that the question at issue is concluded by 
the decision: of their Lordships of the Privy 
Council in Archirald G. Hodge v The Queen 
(4). That wasa case in which a Legisla- 
ture in Canada gave authority toa Board 
of Licensing Commissioners to make certain 
regulations in respect of the sale of liquor 


and to impose penalties for the breach of 


these regulations. Their Lordships in that 
case again pointed out that Provincial Legis- 
latures were in no sense delegates of or 
acting under ary mandate from the Impe- 
rial Parliament. They said that the Local 
Legislature was supreme within the limits 
of the subjects and areas in which it had 
authority and that its authority was the 
same as the Imperial Parliament would 
have under like circumstances to canfide to 
a municipal institution or a body ofits own 
creation authority to make bye-laws or reso- 
lutions as to subjects specified in an enact- 
ment with the object of carrying the enact- 
ment into operation and effect.’- They said 
that it was argued at the -barthat a Legis- 
lature committing important regulations to 
agents or delegates effaced itself but that 


~ (8) (19195 A C 935; A LR 1919 P C145; $8 L J P 
C142 (P 0). 


. (4) (1884) 9 A O 117: 53 LJ P 01; 50L T301. 
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was not so. The Legislature retains its 
power intact and can, ‘whenever it pleases, 
destroy the agency which it has created and 
set up another or take the matter directly. 
into its own hands, Their Lordships said : 
“How far it shall seek the aid of subordinate agen- 
‘gies, and how. long it shall continue them, are matters 


for each Legislature and not for the Courts of Law 
to decide. n 


Learned Counsel for the applicant has 
argued before us that the powers conferred 
by the Defence of India Act upon the Cen- 
tral Legislature are so wide that the Legis- 
lature has in effect created a new legislative 
authority. In my judgment, that is not so. 
It seems to me that the objection which 
learned Counsel urges to the Defence of 
India Act is psychological rather than logi. 
‘cal. He is affected by the fact that the 
Central Govt. has been “given authority to 
‘make rules about a wide range of subjects. 
If the power had been given in various 
statutes to make rules about these various 
subjects, it would probably not have sug- 
gested itself to anybody that the provisions 
‘were outside the power of the Legislature. 
‘Section 2 ofthe Act says that the power to 
‘make rules has been granted for certain 
‘specified purposes and I can see no reason 
why the Act shouldbe ultra vires if any 
‘power to make rules can be entrusted by 
the Legislature toany body of persons. My 
conclusion is that there is no force in this 
application and I would reject it. 
Braund, J. — Lagree, This is a matter 
“which comes before us in revision from an 
order of the Sessions Judge of Saharanpur 


‘dismissing an appeal from the conviction by. 


the First Class Magistrate of Dehra Dun of 
one Meer Singh under r. 38 (1) (a), in res- 
‘pect of the breach by him of r. 34 (6) (7) of 
the Defence of India Rules. 


‘The facts are very simple. Meer Singh, a 
‘shop-keeper of Ferozepur, sold grain to a 
certain Ram Narain at hisshop in the bazar 
for five annas and some odd pies. On being 
‘offered: payment by a ten rupee currency 
note; Meer Singh refused to accept the note. 
I do nôt think it necessary to examine the 
- facts atany great length because it is not 
the practice. of this Court i in revision to dis- 
turb a clear finding of fact by the lower 
Court in a case in “which, as inthis one, 
there was prima facie evidence to support 
the finding. The learned Sessions Judge has 
found as a fact that the refusal by the 
accused to accept the ten rupee note was 
deliberate and was “part of ar eae 
panic” prevailing at the time. . G. N. 
Kunzru, who has argued'-the e on be- 
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half of Meer Singh, has pointed out that 
under s. 14, Paper Currency Act, (Act X of 
1923), a ten rupee note is not lezal tender 


-for a sum of less than onñe.rupee: That, how- 


ever, is not in my judgment, a consideration 
which is decisive in relation to an- alleged 
offence under the Defence of India Rules. 
The “prejudicial acts” the doing of which 
are prohibited by 1. 34 of the Rules are 
acts which are “intended” or “likely” to 
produce certain specified effects harmful 
(inter alia) to the prosecution of-the war. 
Even an act whichis a lawful act .may in- 
fringe the rules,if the doing of it is “‘in- 
tended” or is “likely” to cause. one of the 
effects mentioned in r. 384. The intrinsic 
“lawfulness” of the Act is not the material 
consideration, The material consideration 
is whether the act, beit lawful or not, was 


“intended” or “likely” to have any of the 


effects which the Defence of India Rules 
have by r. 34 set out tə guard against. It 
may possibly be that a man who doés a law- 
ful act may doit from a motive quite un- 
connected with any desire to hamper the 
prosecution of the war andin that way the 
lawfulness or otherwise of his act may have 
some relevance tothe fact of his intention. 
But ‘intention’ is not the sole criterion. If 
the act is ‘likely’ to.produce the prohibited 
result, it constitutes an offence whatever the 
intention may have been. I think, there- 
fore, that the fact that Meer Singh may, 
under the Paper Currency Act, have been 
strictly entitled to refuse to receive the ten 
rupee note as legal tender, has'no bearing 
on the ‘likely’ consequences of his act. As 
the learned Sessions Judge has fotind, his 
act was adeliberate one, inspired by a mis- 


- taken lack of confidence in the credit of the 


Govt. and in those circumstances, I. find 
it impossible to disagree with his view that 
it was likely “to under mine public -confi- 
dence in the national credit . or any. notes, 
coins or tokens which are legal tender in 
India ..” and that it was done without any 
lawful excuse or authority. 


“The applicant, has, therefore, been ere 
to attack the Defence of India “Act, cand the 
Rules made under it, on other grounds. He 
says first that the rule in question is un- 
necessary and is not expedient fer the de- 
fence of India or, for any of the other pur- 
poses set out in s. 2, Defence of India Act. 
But the answer to that i is that whether it is 
in fact necessary or expedient or not it has 
‘appeared’ to the Central Govt. to be “neces- 
Sary or expedient’ for the purposes specified, 


and that is all that is required by s. 2 itself. 


The next? and more substantial point taken 
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is.that the Act itself is ultra vires the Central 
Legislature, first because there is nothing 
in the. Govt. of India Act, 1935 which vests 
in the Central Legislature power to legislate 
for the: defence of India at all and secondly 
that even if there was, the manner of this 
particular legislation amounted to so com- 
plete an abandonment by the Legislature of 
its-own.law making function as in effect not 
= amount. to the making by it of a law at 
a 

The former of these two contentions is, I 
think, founded on a. fallacy. Statutes can- 
not be just classified, .without examining 
them, by. putting: labels. on them as a whole 
and: calling one a’ ‘defence’ statute, another 
a: ‘fiscal’ statute, a third a. ‘preservation of 
law and order’ statute.and so forth, and we 
cannot examine them, so to speak,. ‘in bulk.’ 
What :the: Court has to do is to take the 
statute as it stands, with the rules made 
under it, and..to see: what. is the . particular 
provision {if‘any) of-it, or:of the rules, which, 
in . reference to the actual circumstances of 
the case, can be said to. be beyond the 
powers of the legislative body that. created 
it. The Defence of India Act, and the rules 
made under ‘it, must, for this purpose, be 
read aS one. plece of legislation. But they 
deal with. many things and many kinds of 
acts. Indeed, s. 2, Defence of India Act 
itself. enumer ates the. ‘purposes for which the 
rulés may be made and they include much 
more ‘than the defence of British India and 
the “prosecittion. of the war. They include 
the maintenance of public safety and of 
public: order. The rules themselves deal 
with Acts immediately affecting the duties 
of ‘soldiers and sailors and public servants, 
recruiting: for His M ajesty’s forces, the Police 
force. and the fire brigades, seditious acts, 
transport and Ideomotion, explosives, coinage 
and, the ordinary _ ciriminal law. 
and the ‘rules create, offences affecting many 
different, heads of- ‘legislation, -each one of 
‘whieh might, ‘but, for the .inconyenience of 
such, a, course Have been ‘the. ‘subject of a 
séparate Act under its ‘appropriate subject. 


In dealing with a question of ‘ultra vires’ “it. 


iS, wise to bear in mind the recommendation 
Of thé Judicial’ Committee of the Privy 
Council i in Citizens Insurance Company of 
Canada. v. Parsons (5), that- 


“in performing the difficult duty of daier mining such 
-questions, it will be a wise course for those on whom it 
sis thrown to decide each case which arises as -best they 
‘can, without entering more largely upon the interpreta- 
-tion-of the statute than.i is neceoety. for the decision of 
e PANGU lar aia in PANG; 


6) (abe2-7- A G 96; 51: ie J P G 11; 45° LTP 721,. 
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I think that if we do that in this case too, 
we shall be wise. I think that the right way 
to approach the question, therefore, is to 


“ address oneself to the question, not, whether 


the Defence of India Act and Rules are, in 
the abstract, ultra vires, but whether the 
Central Legislature in passing an Act which, 
in the circumstances of this case, makes it 
an offence (among other things) to refuse 
the currency note in question has done 
something which, in the particular respect 
in which it is before us, it had no power to 
do. I donot think that it has. It has said 
that a currency note cannot be refused, if 
that refusal is intended or likely to have a 
certain consequence. That seems to me 10 
be legislation relating to ‘currency, coinage 
and legal tender,’ notwithstanding that “it 
may also tend towartls the defence of India., 
The whole legislative field contained in 
Sch. VII, Govt. ‘of India Act, 1935, was in 
the circumstances open to the Federal 
Legislature and, even if the general motive 
of the Defence of India Act and Rules 
asa whole was to defend India from His 
Majesty's enemies, I cannot see why the 
Central Legislature should on that account 
be precluded from exercising the power 
which it undoubtedly had of passing legis- 
lation relating to currency notes in India. 
The whole argument appears to me to be 
founded on a confusion of thought between 
the purpose or motive of the Legislature and 
the law itself which the Legislature has 
actually produced. If it were possible to 
say that, merely because an Act contains 
the word ‘defence’ in its title e, it is, there- 
fore, a ‘defence’ Act and, as such, ‘ultra 
vires’ it seems to me that it would be pos- 
sible to avoid many other domestic Acts as 
well upon the ground that they tended to 
strengthen India against her enemies. From 
nothing that I have said must it be assumed 
that, even had I been disposed to think that 
the particular prohibition referred to in 
r. 34 (6) (J) of the Defence of India Rules 
was: a matter.. exclusively. of ‘defence,’: I 
should have held that it was for that reason 
beyond the powers of the Central Legis- 
lature to pass it. On the view I have taken 
that question does not arise. 

The second of Mr. Kunzru’s two points 
is, at first sight, more attractive. It is, in 
short, that the Central Legislature derived 


its power to ‘make laws’ from the Govt. 


of India Act, 1935 (s 99). It is then said 
that the manner in which the Defence of 
India: Rules have been created does not 
amount to the making of a law by the 


-Central Legislature at all, but rather to the 
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making of a law by the ‘Central Govt. 
under a purported delegation by the Cen 
tral Legislature of its own law making 
power, in short that the Central Legislature 
itself purported to constitute the Central 
Govt. as a fresh legislative body. The 
authority under which the Defence of India 
Rules have actually been made is that 
which is contained in s. 2 (1), Defence of 
India Act : 


“2. (1) The Centrel Govt. may, by notification in 
the Official Gazette, make such rules as appear to it to 
be necessary or expedient for securing the defence of 
British India, the public safety, the maintenance of 
public order or the efficient prosecution of war, or f.r 
maintaining supplies and services essential to the life of 
the community.” 


There then follows a long list of some 
thirty-five subjects for which, without pre- 
Judice to the generality of the power 
conferred by the section, the Central Govt. 
can make rules. Again, it has to be noticed 
that this list comprises many matters which 
are not in themselves necessarily matters 
of defence at all. We have,- I think, in 
dealing with a question involving a con- 
sideration of the particular method to 
which the Legislature has thought fit to have 
resort in exercising its legislative function, 
to be careful not to be led into a criticism of 
the constitutional propriety of that method, 
instead of confining our attention to its 
strictly legal aspect. The question of con- 
stitutional propriety of legislature activity 
by. an executive body under delegated 
powers is one which hasbeen much debated 
in England in recent years, but is, I think, 
beside the point in this case. 


All we have to consinder here is whether 
the Legislature legally had power to bring 
about the creation of the Defence of the 
Realm Rules in the way it did, whether or 
not it might have been better done in some 
other way. The question, therefore, is whe- 
ther, legally speaking, it was within the 
power of the Central Legislature, in a case 
in which, as.I have already held, the subject- 
matter of the legislation was within its power, 
to effect its purpcse by placing it in the hands 
of the Central Govt. to declare and create 
offences. In my view, the whole diffi- 
culty arises from a misuse of the term ‘dele- 
gation’. ‘This is not a casein which it can 
be said that anything had been done which 
is repugnant to the Constitution Act (the 
Govt. of India Act, 1935) itself, as, for in- 
stance in In re Initiative and Referendum 
Act (3), in which it was held that an Act of a 
State Legislature in Canada was invalid 
since it sought to restrict powers conferred 
by the Constitution Act itself. That is quite 


MEER SINGH V. EMPEROR (ALL.) 


196 10 

a different kind of case. The case before us 
is not one in which the Legislature is said to 
have exercised its legislative powers inyalid- 
ly, in the sense that what it has done’ js re- 
pugnant to the substantive provisions. of the 
Govt of India Act, but, is one in which it is 
suggested, as if seems to me, that in reality 
it has not exercised its own legislative power 
at all. But that must necessarily depend on 
whether, when a legislative body has been 
given an unfettered power to make laws on 
certain matters, that power includes the 
right to create the laws in question by any 
means which in its wisdom asa TJ.egislature, 
it thinks proper, provided that it does not 
efface itself altogether. I am inclined to 
think if can, though in the present case it 
has gone to the extreme limit of its powers. 
And, if that is so, then, as I see it, no ques- 
tion of ‘delegation’ really arises, because the 
Legislature has, in fact delegated nothing, 
but has itself exercised its own right to 
achieve its end by a means which was all the 
time within its power. It is the method 
alone which is in question. 


I think that, on the whole, this view finds 
support, from the well known casein Archi- 
bald G. Hodge v. The Queen (4) in which the 
Judicial Committee of the Privy Council con- 
sidered a somewhat similar, though possibly 
less extreme case in which a State Legisla- 
ture in Canada created laws and declared 
penalties through a licensing Board. In 
that case by the Liquor License Act of 1877 
the State Legislature provided for a, Board 
of Licensing Commissioners to whom jit gave 
power by resolution to regulate and deter- 
mine matters relating to tavern licenses and 
in particular to create offences in relation to 
its regulations. This the Commissionérs pur- 
ported to do and one of the questions before 
the Judiclal Committee was whether the 
State Legislature could ‘‘devolve or delegate 
these powers to the discretion of a Local 
Board of Commissioners.” In that case, 
their. Lordships of “he Privy Council express- 
ed the view that the powers intended’ to be 
conferred by the Act in question, when pro- 
perly understood, were to make regulations 
in the nature of Police or municipal ,regula- 
tions of a merely local character. But their 
actual decision was, I think, placed on a 
broader basis than that. Their Lordships 
say: 

A appears to their Lordships, however,‘ that the 
objection thus raised by the appellants is founded on 
an entire misconception of the true character and posi- 
tion of the provincipal legislatures. When the British 
North America Act enacted that there should be a 
Legislature for Ontario, and that its legislative assemb- 
ly shouldshave exclusive authority to make laws for 
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the Province and fur provincial purposes in relation to 
matters enumerated in s. 92, it conferred powers not in 
any sense to be exercised by delegation from or as 
agents of the Imperial] Parliament, but authority as 
plenery and as ample within the limits prescribed by 
8. 92 as the Imperial Parliament in the plenitude of its 
‘power possessed and could bestow. Within these 
limits of subjects and area the local Legislature is 
supreme, and has the same authority as the Imperial 
Parlidment òr the Parliament of the Dominion would 
have had under like circumstances to confide to a 
Municipal ‘institution or body of its own creation 
authority to make by-laws or resolutions as to subjects 
‘specified in:the enactment, and with the object of carry- 
ing the enadtment into operation and effect.” 


1 think. that. that applies with as much 
force to the legislative position of the Gentral 
Legislature in India created by the Govt. of 
‘India Act, 1935 as it does to the Legislature 
of Ontario created by the British North 
America Act of 1867. Once it is conceded 


thet:the ‘legislative authority exists, it is a- 


“plenary” authority as ‘‘ample’ within the 
sphére entrusted to it as that of the Imperial 
‘Parliament itself. And if that isso and the 
. subject-matter is within the ambit of that 
authority, then, provided it is legislation at 
all,:at is difficult to see what limits can be 
put upon it. If the Legislature abrogates its 
own powers of legislation altogether and sur- 
renders them to another, then the product 
ceases to be legislation of the power in any 
sense. Their Lordships say: 

“Tt. was, argued at the bar that a Legislature com- 
mitting- important regulations to agents or delegates 
effaces itself. That is not so. It retains its powers 
intact, and can, whenever it pleases, destroy the 


agency it has created and set up ancther, or take the 
matter directly into its own hands...... ik 


While I find it difficult to say that the 
present instance of ‘committing important 
regulations to agents or delegates’ is not an 
extreme one, I am inclined to think that, 
upon the principles by which the Judicial 
Committee has guided itself in Archibald G. 
Hodge v. The Queen (4), it cannot be said 
that the Central Legislature has ‘effaced’ 
itself or attempted to transfer its owu power 
of legislation to the Central Govt. As their 
Lordships have pointed out, the control of 
the Legislature remains. I think that itis 
perhaps accurate to put it in this way that 
the Central Legislature, being a legislative 
body to which the Imperial Parliament has 
committed a plenary power of legislation in 
the matter in question has, asa Legislature, 
‘exercised that power by a familiar method 
of its own choice and that in so doing has 
itself “made the laws” in question within 
the meaning of s. 99 (1), Govt. of India Act, 
1935. I do not think it possible to draw any 
line in the case with which we are dealing 
between rules which are designed merely 
“with the object of carrying the enactment 

® 


MUKARRAM KHAN vV. HARDIT SINGH (PESH.) 


Ind. Cas 228 (8), approved. 


301 
into operation and effect” and those which 
themseives contain the substantive law. For 
these reasons, I agree in thinking that this 
revision should be dismissed. ` 

By the Court.—The application in revi- 
sion is dismissed. Tke applicant will sur- 
render fo his bail and serve out his sentence. 
We certify in accordance with s 205 (1), 
Govt. of India Act, 1935, that this case 
involves a substantial question of law as 
to the interpretation of the Govt. of India 
Act, 1935, inasmuch as the question at issue 
is whether the powers of the Certral Legisla- 
ture derived from the Act extend to the 
making of the Defence of India Act and the 
Rules in the form in which they have been 


passed into law. 


D. Application dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Appeals Nos. 201/49 and 217/86 of 1940 
; May 22, 1941 
ALMOND, J. O. AND Soort, J. 
Kazi MUKARRAM KHAN Kazi ABDUL 
WAHAB KHAN AND ANOTHER— DEFENDANTS 
; —APPELLANTS 
versus 
S. HARDIT SINGH S. NARINJAN 
SINGH - PLAINTIFF AND ANOTHER— 
DEFENDANTS— RESPONDENTS 
> Court Fees Act (VII of 1870), s. 7—Land with 
building thereon, whether comes: within definition of 
“houses in s. 1- Water-mill assessed to land revenue 
— Assessment of, to court-fee on market value— Civil 
Procedure Code (Act V of 1908),s 149, O. VII, r. 11 
—Diseretion of Court to grant time to make good 
deficiency in court-fee on memorandum of appeal— 
§.149 is general rule and O. VII,r, 11 applies to 
plaints only —Practice—New plea—Point that plain- 
tiff has no cause of actton not raised before or at 
settlement of issues—Issue not framed and point not 
pressed in trial Court—If can be raised in appeal— 
Adverse possession — Held, that defendant’s adverse 
possession commenced only after expiry of leases—Co- 
sharers—Suit against trespasser by only one co-sharer. 
The distinction which is drawn in s. 7, Court Fees 
Act, between land, houses and gardens indicates that 
lands with buildings upon them come within the defini- 
tion of ‘houses’ and hence a water-mill assessed to 
land revenue shuuld be assessed for purposes of court- 
fee on its market value. Durya Singh v. Bisheshar 
Daya! (1) and Further Appeal No. 115 of 1925, relied 
on. [p. 303, col. 2.) l 
It is not incumbent upon the Court to grant time to 
an appellant to make good the court-fee on his memo- 
randum of appeal on the analogy of O. VII, r. 11. 
Section 149, Civil P. O, is the general rule, giving the 
Court a discretion to allow time for making up a defi- 
ciency of court fee and O. VII, r. 11 is a particular rule 
which applies in the case of plaints only. 21 Ind. Cas, 
337 (2), not followed. 102 Ind. Cas. 619 (5) and 118 
[p. 304, col. 1.) 
[Case-law referred to.] 
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Where the point that the plaintiff had no cause of 

action was not taken before or even at the settlement 
of'the issues, and no issue was framed upon it, nor was 
it pressed in the trial Court, the point must be 
presumed to have been waived, and cannot be raised in 
appeal. [p. 304, col. 2.] 
' The plaintiff had obtained ` possession of the property 
through Court and leased the whole of this property to 
defendant No. 1 with the consentof defendant No. 2 
who had signed “the lease deed as a witness. Defendant 
No. 1 sub-leased the property to defendants Nos. 2 and 
3. On the expiry of the lease defendants Nos. 2 and 3 
who were still in possession refused to surrender posses- 
sion. Both the leases were perfectly valid and 
genuine : 

Held, that the defendant’s adverse possession could 
not commence until after the expiry of the leases. (tbid.] 

One co-sharer can maintain a suit against a tres- 
passer without impleading the other co-sharers, [ibid.] 


As. from an order and decree of the Addi: 
tional Judge, Peshawar, dated May 4, 1940. 

Sardar Bahadur Raja Singh Messrs. 
Ganesha Khan and Abdul Ghafur Khan, 
for the Appellants (in Nos. 217/86 and 201/49 
of 1940, respectively.) 

Almond, J. C.—Hardit Singh sued (1) 
Fateh Mohd. (2) Kazi Mukarram and (8) 
Kazi Fazal Ilahi, son of Kazi Mukarram, for 
the following reliefs: (1) Possession of 143 
kanals 15 marals of land. (2) Possession of 
a water-mill. (3) Possession of four houses 
and a vacant site attached to them. (4) Rs, 220, 
on account of mesne profits of the water. mill 
for three years. He alleged in his plaint that 
on March 26, 1918 he and his father Narinjan 
Singh obtained. a decree for possession of 
this property from a Civil Court against 
defendant No. 2 and others and that he 
obtained possession of the property through 


Court in 1920. On May 6, 1921 the plaintiff. 


and his father leased the whole of this pro- 
perty to defendent No. 1 with the consent of 
defendant No. 2 for a period of seven years, 
that defendant No. 2 signed the lease deed 
aS a witness, that on May 7, 1921 defendant 
No. 1 sub-leased the property to defendants 
Nos. 2 and 3, that the lease expired on May 6, 
1928 and defendants Nos. 2 and 3, who were 
still in possession, refused to surrender pos- 
session. He further added that in 1933 he 
had brought a suit against the defendants in 
a Civil Court which held that the suit was 
triable by a Revenue Court, that on an appli- 
cation for revision to this Court an Additional 
Judicial Commissioner held on August 26, 
1936 that the suit was triable by. a Civil 
Court and had remanded it, and that on 
August 16, 1937 the plaint had been rejected 
for his failure to make up the deficiency in 
court-fee-as ordered by the trial Court. 

-= Defendant No. 1 admitted the lease of 1921 
but denied that the plaintiff had ever de- 
livered possession to him under the lease. 
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He said that defendants Nos. 2 and 3 were in 
possession even before the lease, that thé 
lease’ was a nominal transaction and wis 
fictitious in nature and that the defendant 
had no concern with the dispute. Defendants 
Nos. 2 and 3-challenged the correctness -~of 
the valuation of the suit as regards the ‘hotises 
ancl will for, puroses of jurisdiction. They.con- 
tended that the suit was cognizable : bya 
Revenue Court and that it was time- baryéd 
against them. They alleged ` that as.“ the 
previous suit had been dismissed the plaintiff 
could not sue again on. the same: cause of 
action. They said that they were in adverse 
possession of the property for.more:than 12 
years. They denied that the plaintiff or his 
father obtained. possession under.the decree 
of 1918. They also alleged. that. the ;lease 
given to defendant No. L was fictitious and 
without consideration and. denied that they 
themselves ever took-a sub:lease:of the pro- 
perty. They further alleged that the plaint- 
iff was a non-agriculturist “and was, therefore, 
not entitled to possession. Lastly, they al- 
leged that the plaintiff. could not sue alone 
and they: claimed costs of impiovements. 
There was one other defendant to.the ‘suit, 
Mst. Gujri, the widow of plaintiff's brother, 
She was proceeded against ex parte. , 1 On the 
pleadings of the parties 1] issues were fram- 
ed. Of these it is now. only necessary to 
refer tc Nos. 3 and 5 to 8: none of the others 
remain in dispute. .These issues were, as 
follows : 

(3) Whether the suit as against defendants Nos, 2and 
3is within time ? (5) Whether defendants Nos. 2 and 3 
have been in adverse possession of the property in 
suit for over 12 years? (6) Whether the lease deed in 
favour of defendant No.1 was validly executed and 
was for consideration? (7) In cass Issue No. 6 is prov- 
ed in the affirmative, how will this circumstance affect 
defendants Nos. 1 to 3’s rights? (8) Whether plaintiff 
alone cannot sue for the entire property ?’’ 

On Issues Nos. 3 and 5 the trial Court 
found that the suit was- within time as re- 
gards all the properties except the water-mill. 
He held that it was time barred as regards 
the mill because the mill was expressly ex 
cluded from the sub-lease granted to defen- 
dants Nos. 2 and 3. He held that defendants 
Nos. 2 and 3 had been in possession of the 
mill from before the time of the’ 'léases ‘and 
that hy expressly refusing to take a sub. 
lease of it from defendant No. 1 they had 
thereby asserted a title hostile to the plain- 
tiff. He held that as regards the land and 
houses the suit was within time as the land 
had been ‘validly leased first to defendant 
No. 1 and by him to defendants Nos. 2 and 3 
and the plaintiff's cause of action did not 
arise unfil the’ expiry of those leases in 1928. 
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In deciding Issues Nos. 6 and 7 he referred to 
his decision on Issues Nos. 3 and 5 and 
held that the leases were valid. On Issue 
No. 8 he-held that one co-owner couid sue 
to eject’ a trespasser even if the other co- 
owner did not join with bim in the suit, and 
that in the present case defendant No. 4 
Mst. Gujri, although impleaded as a party, 
had not appedred to contest the plaintiff's 
right to possession. He, therefore, decreed the 
suit as regards the. land and houses with the 
site attached to the houses and dismissed 
it as regards the mill and the mesne profits 
thereof. 

Defendants Nos. 2 and 3 appealed to the 
District Judge and the plaintiff was served 
with a notice of the appeal on February 29, 
1940. He presented cross-objections on 
April 1, 1940. The cross-objections were dis- 
missed on the ground that they had been 
presented beyond the period for limitation. 
The appeal of defendants Nos. 2 and 3 was 
dismissed on the merits. Against the decision 
of the Additional Judge the two contesting 
defendants and the plaintiff have both pre- 
sented further appeals and this order will 
cover both cases. The appeal of the defen- 
dants ‘is with a view to having the whole of 
the suit dismissed. The appeal of the plain- 
tiff is with a view to obtaining a decree for 
the water-mill also, and.in addition to have a 
decree for. Rs. 20 costs wrongly allowed 
against him. Mr 

The plaintiff valued his memorandum of 


appeal for purposes of court-fee on the mill. 


at five times the land revenue which he 
fixed at Rs. 36. An objection was taken by 


the office that it should be valued for pur-. 


opsses: of court-fee on the market value of 
the mill. The plaintiff persisted in his ob- 
jection and now it is argued that the appeal 
has not been presented within time. In this 
connection the first’ question for decision is 
whether the water-mill which is admittedly 
assessed to land revenue is to be assessed 
for purposes of court-fee as “land” within 
the meaning ofs. 7 (v) (b) or asa “house” 
within the meaning of s. 7 (v) (e). No autho- 
rity on this problem has been cited by either 
party, but there is a published authority of 


the Allahabad High Court in Durga Singh, 


v. Bisheshar Dayal (1) in which a similar 
question: arose. In that case the property 
was a factory situated on land which was 
assessed to land revenue and it was held 
that the valuation for purposes of court-fee 
was the market value of the factory and not 
30 times the land revenue. There is also an 
unpublished case of this Court (Further 
(1) 24 A 218; A W N 1902, 27. ° 
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Appeal No. 116 of 1925) in which the appel- 
lant was required to stamp his appeal ad 
valorem on the value of the mill. We think 
that the distinction which is drawn in s. 7, 
Court Fees Act, between land, houses and 
gardens indicates that lands with buildings 
upon them come within the definition of 
‘houses’ and we accordingly hold that the 
mill should have been assessed for purposes 
of court-fee on its market value. E 

The further question arises whether the 
appellant should be granted time under 
s. 149, Civil P. C., or under O. VII, r. 11 for 
the purpose of making good the deficiency 
in court fee. This point was not argued 
before us at the hearing of the appeal, but 
as ib is a point which obviously arises for 
decision we have consulted the authorities 
which are referred toin Mulla’s edition of 
the Civil P. C. in the commentary ons. 149 
of the Code and those in the commentary on 
O. VII, r. 11 in Chitaley’s edition of the 
Civil P.C. at Note 6. It is apparent that 
there is a conflict of opinion between the 
various High Courts. The Bombay High 
Court is of opinion that it is incumbent upon 
the Judge when a memorandum of appeal is 
presented insufficiently stamped to grant 
time under O. VII, r. 11 before rejecting the 
memorandum of appeal. The authority on 
this point is reported as Achut Ramchandra 
v. Nagappa Bab Balgaya 21 Ind. Cas. 337 
(2). The Madras High Court in Sttaramaz ya 
y. Ramayya (3) after considering the Bombay 
case has definitely ruled that O. VII, r. 11 
does not apply toa memorandum of appeal 
but only to plaints and it was pointed out 
that the real question in the case of appeals 
was whether time should be extended under 
s. 5, Lim. Act. The High Court of Patna 
in a short judgment reported as Ramgati 
Singh v. Shitab Singh (4) has endorsed the 
view of the Bombay High Court. The Lahore 
High Court has been consistent in holding 
that it is a matter within the discretion 
of the appellate Judge to allow time for 
stamping the appeal or not. The_leading 
cases of this Court are Gursaran Dass v. 
District Boara, Jullundur 102 Ind. Cas. 
615 (5), Lekh Ram v. Ramji Das, o7 Ind. 
Cas. 215 (6) and Satto v. Amar Singh, d4 

(2) 21 Ind, Cas. 337; A I R1914 Bom. 249: 38 B 41; 
15 Bom. L R 902. i 


(3) A I R1938 Mad. 316;177 Ind. Cas. 453; (1938) 1 
MLJ 514; (1938) M W N 71;47L W 211,11 RM 
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(4) A I R 1939 Pat. 432; 18) Ind. Cas. 791; 20 PLT 
496; 5 B R 488; 11 R P 339. 

(5) 102 Ind. Cas. 615; A I R 1927 Lah. 884; 28 P L 
R 338 


(6) 57 Ind: Cas. 215; A I R 1920 Lah. 92; 1 L 234; 
144 PLR 1920. © 
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Ind. Cas. 400 (7). The Allahabad High Court 
. takes approximately the same viaw as the 
Lahore High Court. The leading authority 
of that Court is Brijbhu Khan v. Tota Ram, 
118 Ind. Cas. 228 (8). The only Calcutta 
ruling referred to Jnanadasundari Shaha 
v. Madhabchandra Mala 138 Ind. Cas 
643 (9), can scarcely be regarded as an 
authority either way. The Oudh view as 
given in Deoraj v. Kunj Behari (10), is 
that time ought to be allowed without defi- 
nitely saying that it is obligatory upon the 
Court to grant time. : 

... We have come to the conclusion that it 
is not incumbent upon the Court to grant 
time to an appellant to make good the 
court-fee on his memorandum of appeal on 
the analogy. of O. VII, r. 11. It appears to 
us that s. 149, Civil P.eC., is the general 
rule, giving the Court a discretion to allow 
time for making up a deficiency of court- 
fee and that O. VII,r. 11 is a particular 
rule which applies in the case of ‘plaints 
only. The question, therefore, remains whe- 
ther the appellant in the present case is 
entitled to the discretion of this Court in 
his favour, We think there are obvious 
reasons for not exercising this discretion 
in his favour. When the plaintiff-appellant 
brought his first suit in 1933 he valued the 
mill for purposes of court-fee and jurisdic- 
tion at Rs. 100. A Commissioner was 
appointed who found the market value of 
the mill to be Rs. 600. Plaintiff was ordered 
to make good the deficiency and failed to 
do so. His plaint was, therefore, rejected. 
No appeal was filed against that order re- 
jecting the plaint although an appeal lay. 
Furthermore, the plaintiff himself when 
he brought the .present suit valued the mill 
for .purposes of court-fee and jurisdiction 
-at Rs. 600. He valued it also at Rs. 600 
for the purposes of his cross-objections in 
the lower Appellate Court. We hold, there- 
fore, that there is no properly framed ap- 
peal from the plaintiff before us and accord- 
ingly dismiss his appeal with costs. As 
regards the appeal of the defendants the 
first point which is raised is in connection 
with a certain application which was made 
by Fazal Ilabi after the issues were fram- 
ed. He putin an application before the 


(7) 54 Ind. Cas. 400; A I R 1919 Lah. 65; 1 L 220; 1 
P LR 1920. 

(8) 118 Ind. Cas. 228; A I R 1929 All. 75; 50 A 980; 
26A L J 1199; Ind. Rul. (1929) All. 820. 

(9) 138 Ind. Cas. 643; AIR 1932 Cal. 482; 59 C 388; 
Ind. Rul. (1932) Cal. 483. 

(10) A I R 1930 Oudh 104; 124 Ind. Cas. 420; 5 
ae 474; 6 O W N 1105; Ind. Bul. (1930) Oudh 
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trial Court to the effect that the plaintiff 
had no cause of action against him and 
that an issue should be framed on this 
point. No issue was, however,.framed. The 
point was again raised before the lower Ap- ` 
pellate Court. It was overruled for three 
reasons : (1) that the point had not been 
taken before or even at the settlement’ of 
the issues, (2) thatit must have been pre- 
sumed tobe waived as it was not pressed 
in the trial Court, and (3) that on the 
face of the case there obviously was a` 
cause of action to the plaintiff. We ‘are 
in full agreement with the Appellate Court - 
on this point. The plaintiff had an obvious 
cause of action. ; 

The next point argued is that the defen- 
dants’ possession as regards the land and 
houses is adverse for more than 12 years.. 
On the material before the ‘trial Court, 
we have no hesitation in endorsing the 
findings of both the Courts below that 
the defendants’ possession was not adverse, 
The plaintiff had obtained possession `: of 
the property through Court. He leased the 
land to defendant No. 1 by a registered lease 
to which defendant No. 2 himself was a 
marginal witness. Defendants Nos. 2 and 
3 then took a registered sub-léase from 
defendant No.1. Both these leases are 
perfectly valid and genuine leases and 
defendants’ adverse possession could there- 
fore not commence until after the expiry 
of the leases and the suit was brought 
within 12 years of that period. The other 
objection taken by learned Counsel for 
defendants-appellants is that the plaintiff 
should only’ havé been giyen three-fourths 
share In the -property as one-fourth is re- 
corded as regards the land in the land 
revenue records as being owned by Mst, 
Gujri. Learned Counsel has, however, cited 
no authority to rebut what has been held 
by the Courts below to be the legal 
position, namely, that one co-sharer can 
maintain a suit against a trespasser without 
impleading the other cosharers. We are, 
therefore, of opinion that as regards the de- 
fendants’ appeal the decisions of the Courts 
below are ccrrect and we, therefore, dismiss 
their appeal also with costs, 


S. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Suit No. 2 of 1938 (Extraordinary) 
August l and 2, 1940 
© AMBER ALI, J. 
MIDNAPUR ZEMINDARI Co. Lrp.— 
PLAINTIFF 
VETSUS 
BENGAL NAGPUR RAILWAY Co., LTD. 
— DEFENDANT 

Land Acquisition Act (I af 1894), s. 6—Declaration 
of acquisition —Construction—Peatures to be noted, 
stated —Acquisition with exception under s. 3, Land 
Acquisition (Mines) Act (XVIII of 1885)—Laterite 
stone or morum, whether fails within exception—Test 
stated—Laterite held mineral under vernacular test 
but could not be so regarded being common rock of dis- 
trict—Statutory acquisition and private free bargain, 
dtfference—Land Acquisition (Mines) Act, 1885, s. 3— 
Exception to exception— Construction. 

The Govt, acquired certain land from the plaintiff, 
the Midnapur Zamindari Co., forthe construction of a 
branch line of the B. N. Ry., with the exceptions 
mentioned under s. 3, Land Acquisition (Mines) Act. 
Thearea acquired formed part of a plateau of laterite 
stone and morum intersected by hollows of other 
alluvium. The plaintiff sued the Govt. for compensa- 
tion for the use of laterite stone and morum by the Govt. 
in the construction of the railway, on the ground that 
the laterite formed part of the reservation contained in 
the acquisition : 


Held (1) that the test to be applied for determining 
whether the laterite was a mineral within the meaning of 
exception was?) the negative common rock test according 
to which the laterite would be excluded from the category 
of minerals if it was the oridnary soil of the district 
which if reserved would swallow up the grant ^ii) the 
positive vernacular test according to which laterite 
would be mineral ifit was so described in the vernacular 
of the mining world and commercial world and land- 
owners at therelevant time. [p. 313, col. 1.] 

- [Case-law discussed and relied on ] 

(2) The common rock test and the vernacular test were 
cumulative and not alternative. [p. 310, col. 1.) 

(3) Although the laterite was a mineral according to 
the vernacular test, the plaintiff was defeated as it was 
the common rock of the district. [p. 318, col. 2.) 


(4) Any conduct or statement of the Govt. could not 
exclude the common rock test but in the vernacular 
test the fact that the Crown has in the particular case or 
in any other case treated stone as an excepted mineral 
was relevant inasmuch as the Crown is the landowner 
in India. [p. 314, col. 2.) 


In construing a declaration of acquisition the following 
features should be noticed: (1) the purpose: because 
upon the statement of the purpose will depend the scope 
of the exception to the exception ‘‘necessary...... .....in 
the construction of the work for the purpose of which 
the land is being acquired’’. Generally “the work” is 
identical with the “public purpose’. (2) The exception. 
Where the declaration is free of exception, itis of 
course open to the Collector to value stone as an except- 
ed mineral. Wherethereisa declaration with excep- 
tion, the Collector is precluded from valuing any- 
thing as a reserved mineral. What he ought to be 
doing, is valuing the land. (3) The exception to the 
exception, which relates back to the purpose. (+) The 
proceedings before the Land Acquisition authorities, in 
articular the ascertainment of price. The fact that the 

and Acquisition Collector has not paid for a certain 
material found inthe acquired land and has stated that 
the material was not acquired, cannot contol the con- 
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struction of the terms of the acquisition. (p. 314, col. 
2; p. 315, cols. 1 & 2.] 

There is no fundamental or initial difference between 
a private free bargain anda statutory bargain. In the 
case of statutory acquisition the statutory language has 
to be construed by tests applied in relation to the 
particular transaction or as at the date of the particular 
transaction. [p. 317, col. 2.] 

Obiter.—There is no material distinction between the 
woids “the work” and the notified “purpose” in the 
exception tothe exception in s. 3 the former being the 
physical embodiment of the latter. “The work” is the 
actual canal, reservoir or railway, which has to be con- 
oo in order to carry out “the purpose’. [p. 318, 
ool. 2. 


Mr. A. N. Chaudhuri 
Gupta, for the Plaintiff, 


Messrs, S. M. Bose, Clough and Dutt Roy, 
for the Defendant. 


Judgment.—The fact that I have not 
reserved judgment does not imply any 
failure to appreciate the importance of the 
points Involved inthis case or the manner 
in which the case has been conducted by 
the leading Counsel on both sides and pre- 
pared both as to law and facts by the 
juniors. Delay is undesirable. I shall, there- 
fore, follow my usual method. As usual, I 
have no objection to the parties having 
copies of the shorthand note of this judg- 
ment. Should I make any alteration of im- 
portance I shall do so in the presence of 
Counsel. With materials as voluminous as 
those in this case it is desirable to adopt 
some plan. I propose, therefore, first, to 
state as shortly as possible the manner in 
which this dispute has arisen. I shall then 
deal with the nature of the suit, the plead- 
ings, the amendments sought, the issues and 
what I consider to be the real problem in- 
volved. I shallthen attempt to deal with 
the law, and after that discuss the evidence, 
and lastly, my findings. 

First, therefore, as to the dispute and the 
parties to the dispute. The Midnapur Zamin- 
dari Co., the plaintiff, is a puinidar of a 
wide area under a grant from the Raja of 
Narajole. The grant has an interesting origin 
which is immaterial to this case. The section 
of the Midnapur Zamindari Co., with which 
we are concerned, 2, e., that under the admi- 
nistration of Mr, Woodgates alone comprises 
372 square miles. The defendant, the Bengal 
Nagpur Railway, is not as yet a state rail- 
way. The undertaking is worked under 
an agreement with the Secretary of State 
which is in evidence, but which it is not 
necessary to discuss. Under this agreement 
the railway will ultimately vest in the 
Secretary of State. In 1896, the line from 
Calcutta to Madras still awaited for its com- 
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pletion, the length between Cuttack and 
Calcutta, and for this purpose the railway 
like other railways in India availed itself of 
the procedure for compulsory acquisition 
contained in the Acquisition Act of 1870 and 
the Land Acquisition (Mines) Act, XVIII of 
1885. The original Land Acquisition Act of 
1870 is now replaced by the Land Acquisi- 
tion Act of 1894. Under these statutes four 
acquisitions were made which are of import- 
ance in this case, although only one of them 
is directly in question. It is convenient to 
record them at the outset. 

(1) A declaration of January 7, 1896 in 
connection with the Main Line. Cuttack- 
Midnapur-Caleutta, a length of 309 miles. 
On this stretch is one of the sites in suit, 
that at Sardiah, the plaintiff company 
ciaiming in respect of materials excavated 
at this spot. This claim, however, appears to 
be based upon a misconception and may at 
‘once be excluded from the suit. The decla- 
ration was not subject to any exception. 
Moreover upon the evidence, it is clear that 
the materials takan by the railway at this 
point were taken from. the cutting spoil. In 
these circumstances this acquisition is only 
relevant or useful for purposes of com- 
parison. 

(2) The acquisition with which we are 
concerned is that of January 2, 1901. This 
was for a branch line, the Midnapur Jharia 
extension, a length of 117 mils and an area 
‘of several thousand acres. The notification 
contained the exception, thatis to say, the 
exception of ‘‘mines of coal, iron stone, slate 
and other minerals” in terms of s. 3, Land 
Acquisition (Mines) Act. I shall refer to such 
acquisitions as “acquisitions with exception.” 
Work began on this line in that year and was 
finished in or about 1904. The land acquisi- 
tion proceedings for valuation took place in 
September and October 1901. Two sites are 
referred to, Kulapacharia and Godapiasal. 
They are adjoining and may be regarded as 
one, the Godapiasal quarries. During the 
period of construction the railway con- 
tractors took materials, that is laterite stone 
and laterite kankar or morum from the 
Godapiasal quarry among others, and so far 
as they took them from the acquired lands 
they were paid for under a separate agree- 
ment of June 19, 1901. These payments con- 
tinued until 1904 or thereabouts and then 
ceased. 

(3) The acquisition of December 6, 1920, 
acreage 78.72 acres, at Hariharpur, another 
District. The acquisition was subject to the 
exception. The purpose was stated as a 
“quarry for morum and laterite stone.” 
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(4) Acquisition of November 25, 1935, 
17218 acres at Godapiasal, thus extending 
the acquired area at the site in suit. The 
purpose “for excavation of morum and 
laterite stone for the use of the Railway Com- 
pany.” The declaration was without excep- 
lon. 

On October 10, 1934, or thereabouts 
Mr. Woodgates, the manager of this section 
of the Midnapur Zamindari Co., addressed 
to the railway a demand for compensation 
for minerals removed from the Godapiasal 
quarries, and there followed considerable 
correspondence, naturally relied upon by the 
plaintiff company, in which the morum and 
laterite stone were referred to as “minerals” 
and in which the railway admitted liability 
to pay for such laterite stone and morum as 
reserved minerals. On April 17, 1936, the 
railway offered to pay at a certain rate, and. 
this offer is relied upon by the plaintiff 
company as an agreement. The offer how- 
ever was not accepted in terms, and on 
March 1, 1937, or thereabouts the railway, . 
having received legal opinion withdrew the 
offer and claimed that the laterite and 
morum were included in the acquisition and 
not in the exception. On March 31, 1988, 
this suit was filed by the plaintiff company 
for compensation for the laterite rock and 
morum removed. It was transferred for 
trial to this Court. 

I have referred tothe nature of the suit. 
It differs from the proceedings normally 
ensuing in England under circumstances 
such as I have set out. Usually proceedings 
follow upon a notice by the proprietor under 
the Act corresponding tothe Land Acquisi- 
tion Mines Act of 1884, on the refusal of the 
railway to give the counter-notice, and the 
extraction or threat to extract minerals by 
the proprietor. Ihave not hit upona case 
where the railway has .commenced working 
upon the surface and the proprietor has 
complained. But no point has been made of 
this, and I proceed upon the assumption 
that the proprietor, if the materials remain 
vested in him by reason of the exception, 
can protect his right tothem by a suit of 
this nature. With regard to the pleadings — 
I donot propose to examine them in any 
detail. In connection with specific points it 
may be necessary to refer to certain para- 
graphs. Amendments were sought during 
the hearing, first by the plaintiffs. The plain- 
tiffs sought to amend by including (a) addi- 
tional relief by way of injunction; (b) a plea 
of estoppel ; and (ce) a plea to the effect that, 
even if included in the grant, the railway 
has used*the materials for purposes outside 
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the acquisition 
from so doing. 
I will not quarrel with the additional 
relief. Ifthe plaintiffs succeed there 15 no 
reason why they should not have the in- 
junction. With regard to estoppel I stated 
and now confirm that the plaintiffs might 
rely upon any document included in the 
agreed briefs, for the purpose of an estoppel; 
“the estoppal alleged, i. e., to preclude the 
defendant from denying that the materials 
in suit were included in the exception. I do 
not say that the estoppel is either fully or 
properly pleaded or that adequate parii- 
. culars were given. For that reason I con- 
fined it to the documents. The third 
amendment I did not allow. It is not plead- 
ed. The plaintiffs’ whole case is based upon 
the materials being excluded from the 
acquisition, The type of complaint sougat 
to be introduced by the proposed amend- 
ment depends upon wholly different consi- 
deration. In point of fact no use by the 
railway of the laterite or morum is inter- 
fering with the proprietors’ enjoyment of 
the land retained by him. The defendants 
sought to amend, to introduce a defence 
based upon the effect of the agreement of 
June 9, 1901, a point which at the tims 
seemed to me on one reading of the agres- 
ment to have substance. This amendment, 
again, I have not allowed. In the circum- 
stances it becomes unnecessary to consider 
what, if any, answer to that point might be 
raised. Proposed issues were handed to me 
by Counsel on both sides. They were settled 
by me as follows: (1) Were “the materials” 
(laterite boulders, ballast and morum) re- 
moved by the defendant company from the 
areas in suit included or excluded from the 
acquisition of 1901 ? (2) If excluded, what, if 
any, portion of the said materials was the 
defendant company entitled to take as being 
‘necessary to dig or carry away or use in 
the construction of the work for the purpose 
of which the land was being acquired ?” 
(Note.—This has been pleaded generally 
by the defendant company. No particulars 
given. Counsel for the defendant company 
states that the defendant claims under the 
reservation to be able to use the materials 
on any portion of its works). (3) What, if 
any portion of the said materiats was either 
dug or carried away or used in the construc- 
tion ? (4) Is the plaintiff entitled to damages 
and for what portion and at what rate or 
rates ? (5) Limitation. (6) The additional issue 
raised by the plaimtiff—Was there an agree- 
ment to pay compensation as alleged in the 
plaint ? Ifso, what relief? (7) Is the’defen- 
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dant estopped fron contending that the 
materials were included in the acquisition ? 
(8) Is the plaintiff entitled to damages even 
if the materials are included in the acquisi- 
tion on the ground that the materials or 
some portion were not utilized for tae pur- 
poses for which land was acquired ? If so, 
what damages ? (Note.—The estoppel (Issue 
No. 7) and the claim to damages on the alter- 
native basis (Issue No. 8) are not pleaded.) 
In the circumstances already mentioned 
Issue No. S is eliminated. The alternation in 
the form of Issue No. 1 was deliberate aud 
intended to signify that the real question in- 
volved in this suitis not an academic in- 
quiry into the meaning of the word 
“minerals” but whether or not in this par- 
ticular transaction the materials were or were 
not included in the exception. 

The vital questions seemed and still stem 
to me, capable of being stated very shortly : 
(1) Are the materiats within the exception ? 
(2) Ifso, are they within the exception to 
the exception? (3) If not, what damages ? 
The second question relates to the clause 
“necessary... in the construction of the 
work.” In the course of argument L took the 
liberty of stating the problem in the shape of 
a formula. There is a sale of land. Land=A 
to Z. exception G IS (M). (M) is indetermi- 
nate; the question is whether laterite is includ- 
ed in (M). On the question, the law has laid 
down certain tests of construction. li has 
said that the answer will depent upon the 
answers to certain questions of fact. What 
are these questions of fact has to be as. 
certained from the JSnglish cases. In this 
case, therefore, we are called upon to discuss 
the law in order to discover what questions 
of fact have to be decided. 

According to tae defendant company the 
tests were finally laid down,by the House 
of Lordsin 1910. According to the plaintiff 
company the tests of 1910, such as they are, 
were subsequently modified. Ab first sight, 
therefore, I do not appear to be called upon 
to consider the history of the 1910 tests. It 


“would appear sufficient to deal with the 


“common rock” of 1910, so to speak, at site. 
It exists. How it got there it may be said, 
is not at first sight our concern, any more 
than we are concerned with how the laterite 
in suit got there. But the common rock 
test of 1910 has a history which in view 
especially of Dr. Gupta’s argument, cannot 
wholly be avoided, It will, moreover, be 
of some convenience to practitioners to have 
set out in order of date the cases which 
nave been referred to and discussed in the 
argument. 
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Heat v. Gill (1). The substance in question 
was china clay. The transaction’ was one 
of private grant. The actual decision was 
that the proprietor should be restrained from 
su working as to destroy the surface. It 
contains two definitions or tests the apparent 
conflict between which has been the sub- 
ject of so much discussion : that of Mellish, 
L. J.—" Minerals include every substance 
which can be got from underneath the 
surface of the earth for the purpose of 
profit” (subject to contrary intention) and 
that of James, L. J. “What the words 
mean in the vernacular of the Mining World 
and Commercial World and land owners at 
the relevant time.’ Lord Provost etc. of 
Glasgow v. Farve (2) : 
brick clay: transactigqn: a grant but in 
terms ofa certain Act analogous to the ac- 
quisition of Mines Act, that is to say, with 
the exception. Except for the surface soil 
capable of cultivation, the subsoil was clay, 
Lord Halsbury preferred the definition of 
James, L. J., and harped back to the old 
decision in Earl of Breadalbane v. Menzies 
(3). The distinction between deed and 
statute was disregarded (p. 672*). Lord 
Watson inclined to a construction on the 
principle of ejusdem generis. Lord Mac- 
naghten laid stress on the word “mines” 
and evinced objection for surface working 
(p. 689), Lord Herschell who dissented, 
ignored consideration based upon differences 
of depth. Theimportant point is, that run- 
ning the judgments of Lord Halsbury, 
Watson and Lord Maenaghten is a parti- 
cular vein based upon reason arising from 
the fact thatin this case the clay formed 
part of the ordinary subsoil. (Lord Hals- 
buy at p. 671*, Lord Watson at p. 6795, 
Lord Macnaghten at pp. 697 and 698*) 9). 
Incidentally itis pointed out, that this land 
or upper soil which is not reserved is paid 
for by the acquiring authority and made 
the subject of compensation at the time 
(pp. 679 and 697*). At the latter page is the 
argument of Lord Macnaghten based upon 
reason which reappears with different 
phraseology in Budhill case (4) of 
1910 (N. B. Ry v. Budhill, Coal & Sand- 
stone Co (4)). Jersey v. Guardians of 
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stance—brick clay; transaction : conveyance 
in particular terms. Lord Mellish’s defi- 
nition in Hex Gill (1), followed. Decision 
based upon the distinction between com- 
pulsory sale and voluntary conveyance. 
Midland Railway Co. v. Robinson (6): 
substance—Iron stone and Lime stone; trans- 
action in terms of s. 77, Railways Clauses 
Act of 1845, that is “‘with exception.” The 
only question was whether ihe word ‘mines’ 
excluded from the exception materials got 
by surface working. In this case, as in 
certain Indian cases hereafter to be referred 
to, the railway admitted that the materials 


were minerals within the meaning of the 


Act (p. 26*); only decision, therefore, that 
minerals got by surface working remain 
minerals. Lord Macnaghten dissented on 
the basis of his ingrained aversion to surface 
working (p. 24°). 

G.W. Ry. v. Blades (7) : Briek clay. Sur- 
face soil, six inches to a foot. I use the 
expression “surface soil” throughout as 
meaning the soil capable of cultivation or 
gardener’s soil and nothing below it. Below 
this five feet of. weathered clay and below 
this virgin clay. Buckley, J. considered him- 
self bound by the definition of Meilish, L. J. 
notwithstanding a preference for the defini- 
tion of Janies, L, J. He held, however, on 
the facts of the case that “the clay was the 
soil” and following the particular bent of 
thought running through the judgments in 
Farie's case (2), held that under s. 77. of 
the Act of 1845 the railway purchased not 
the surface soil only, but the land, and 
that the land included the ordinary soil of 
the District. 

Todd v. North astern Railway {8}: 
Substance, clay to the depth of 100 feet 
Lord Halsbury expressed himself strongly 
in the course of the argument at pp -606 
and 6071, and very shortly in his judgment 
Lord Alverston approved of the decision in 
G. W. Ry. v Blades (T), considered that the 
learned Judge had correctly appreciated the 
principle in Farie’s case (2), and, ast 
read it, this isa general decision excluding 
the ordinary surface of the earth from the 
category of minerals in the exception. 

GW. Ry. v. Carpalla United China Clay 
Co. Lid. (9) and G. W. Ry. v. Carpalla Unit- 
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ed China Clay Co. (No. 1) (10): Substance, 
china clay. Eve, J. adopted the words of 
Buckley, J:, in G. W. Ry. v. Blades (7) “has 
a value of its own apart from the soil in 
which it is found’—p. 226*. In the Court 
of appeal the Master of the Rolls supported 
the judgment on the basis that Farte’s 
case (2), had fiinally decided that “where 
a bed of clay underlies the surface and is 
the ordinary soil of the whole district such 
clay is not within the statutory reservation.” 
The judgment of Lord Fletcher-Moulton 
-proceeds upon other lines, although agreeing 
with the decision upon the facts. In the 
House of Lords G. W. Ry. `v. Carpalla 
United China Clay Co. (No. 1) (10), the 
speech is that of Lord Macnaghten, and the 
material passage is : : ; 
“The learned Judge viewed the evidence...... and came 
to the conclusion that china clay is not part of the 


ordinary composition of the soil of the, district. Its 
presence was rare and exceptional.” 


N. B. Ry. v. Budhill Coal & Sandstone Co. 
(+) : Substance, sandstone 3 feet of surface 


soil, 8 feet of clay and sandstone beds below | 


that. Lord Loreburn referred to the con- 
flict of authorities and stated that the matter 
was at large before the House of Lords. 
Founding upon considerations of reason and 
purpose which had already emerged in 
Farie’s case (2), Lord Loreburn formulated 
a double test (p. 1271): (1) that ‘other 
minerals’ denotes exceptional substances, 
not the ordinary rock of the district, and 
(2) that in deciding whether in any particu- 
lar case exceptional substances are minerals 
the vernacular test has to be applied. Lord 
Gorell did not base his speech upon the 
common rock test, but came to the same 
conclusions on the ground that there was 
no evidence that in the vernacular ‘mines 
and minerals’ were understood to include 
ordinary sandstone and that the onus to 
prove this was upon those supporting the 
exception. Lord Shaw also was more con- 
cerned with the vernacular test, the remote 
issue of the old Scotch cases. 

Caledonian Railway Co. v.Glenboig Union 
Fireclay Co. (11). Substance, seam of fire 
clay in ordinary clay. The ruling of the 
Appellate Court in Scotland was that fire 
clay did not form part of the sub-soil. Lord 
Loreburn shortly re-stated the principle of 
the decisions in Budhill’s case (4), G. W. 
Ry. v. Carpalla United China Clay Co. 

(10) (1910). A C 83; 79 LI Ch.,117;101L T 785; 
74 J P 57; 5485 J 151; 26 TL R190. 
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75 J P 377. ° 
“Page of (1909) 1 Oh.—[£d.} 

\Page of (1910) A. GO [Ed] 


MIDNAPUR ZEMINDARI 00. V. B. N. RY. CO. (CAL.) 


r 


309 


Ltd. (9) and G.W. Ry v. Carpalla United 
China Clay Co. (No. 1) (10). He referred to 
it asa rule of construction based upon m- 
tention, and used the phrase relied upon in 
argument by the plaintiffs—‘‘exceptional in 
use, character or value.” The last four lines 
on p. 299* are important : 

“The seam now being worked...is certainly of an 
exceptional character as to its properties and value upon 
the evidence before us;and it is not established in the 
evidence beforeus that other material is present in such 
large proportions as to destroy this exceptional charac- 
ter.” 


Symington v. Caledonian Railway Co. 
(12), atp.92. The Court on appeal in Scot- 
land had dismissed a suit relating to sand- 
stone or free stone upon demurrer. The 
House of Lords (Lord Loreburn) pointed out 
that this was a question of fact that free 
stone could be a, mineral within the 
meanining of the exception. The case 
was relied upon by Dr. Gupta, and 
I shall refer to it when dealing with his 
argument. But the pleadings and the speach 
of Lord Shaw do not indicate to me any 
limitation of the common rock test laid down 
by Lord Loreburn. According to Lord Shaw 
it is for the party relying upon the excep- 
tion to establish that the material in suit 
is an exception to the general rock of the 
district. 


Waring v. Booth Crushed Gravel Co. (13). 
Substance, sand and gravel. Decision of the 
Court on appeal. A private conveyance for 
building purposes. The decision is undoubt- 
edly based upon the common rock test, 2. e., 
that the exception does not mean “the ordi- 
nary soil of the district which, if reserved, 
would practically swallow up the grant.” In 
this case the top soil averaged one foot and 
the sub-soil, sand and gravel, extended over 
a great area. In this case, and this is relied 


_ upon by Counsel for the plaintiff, the evid- 


ence was to the effect that what Romer, L. J. 
called the “relevant vernacular” did not con- 
sider sand and gravel to be a mineral. The 
Court held, however, that “this evidence 
was really unnecessary” as it would only 
become necessary if sand and gravel passecl 
the common rock barrier. 


Attorney-General for the Isle of Man v. 
Moore (14): ruling of the Privy Council. 
This was relied upon by Mr. Chaudhuri and 
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Dr. Gupta. The question was whether under 
s. 16 of the Act of 1703, which regulated 
the rights inter se of holders and the Crown, 
Shale was or was not excluded in the excep- 
tion. The exception was in peculiar terms. 
which according to a previous ruling of the 
Judicial Committee limited the word ‘mine- 
rals’ to minerals obtainable by underground 
mining. The question, therefore, was whe- 
ther shale could be included in stone. To 
this question the Board applied the verna- 
cular test, and the vernacular test went 
against the Crown. The common rock test 
was not resorted to. Those are the English 
cases which have been discussed before me. 
I should perhaps mention one other English 
case in order to show the extent to which at 
one stage the meaning of “minerals”? in 
the exception, was streched and because, its 
language is appropriate to the view taken in 
the Indian cases. In Midland Railway v. 
Checkley (15), at p. 25, Lord Romilly in con- 
struing the exception contained in a parti- 
cular Act, not distinguishable from the other 
Said: 

“Upon the first point I think there is no question. 
Stone is in my opinion clearly a mineral and in fact 
everything except the mere surface, which is used for 
agricultural purpeses, anything beyond that which is 
useful for any puppose whatever, comes within the 
word ‘mineral’ when there is a reservation of the 


mines and the minerals from a grant of land; every 
Species of stone...” 


The English cases show a continuous 
attempt to find some limit to the excep- 
tion, something to prevent the grant being 
eaten up by the exception. As will have 
been seen, various tests were from time 
to time adopted. While not mutually ex- 
clusive they may, I think, be logically 
grouped as follows: (1) There is the parlour 
game test, animal, vegetable and mineral. 
It appealed to Lord Romilly and has 
appealed tothe Courtsin India. (2) There 
is the value test of Lord Mellish “got for 
profit” to he compared with the phrase of 
Lord Fletcher Moulton in G. W. Ry. v. 
Carpalla United China Clay Co. Ltd. (9) 
“value in use.” (3) The vernacular test. 
The speech of certain classes of people mid- 
way between, shall we say, children and 
scientists. (4) The nagative test originating 
in Farie’s case (2) continuing through G. 
W. Ry. v. Blades (7) and Todd v. North- 
Eastern Railway (8) and finally crystallized 
in the Budhiill’s case (4). We are left, 
therefore, with a double test: (1) The nega- 
tive “common rock” test; (2) the positive 
“relevant vernacular” test. The two tests 


are not alternative, but cumulative. I 
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shall discuss this point further in dealing: 
with the -courageous assault upon the com- 
mon rock, made both by Mr. Chaudhuri 
and Dr. Gupta, an attack both direct and 
indirect, which deserves special treatment, 
and which, therefore, I shall take the liberty 
of postponing until after I have considered 
the evidence. 

I shall deal with -the facts first, and 
having discussed the law, the questions 
of fact which I have to decide become more 
apparent. They are in my opinion the 
following: (1) Is Godapiasal laterite (in 
which I include stone and morum) “the 
common rock” of the district? (2) Is it a 
mineral according to the “vernacular’’? (2) 
If both, is there anything in this case to 
exclude the common rock test? I shall 
discuss the evidence relating to questions (1) 
and (2) together, under the general heading 
of “laterite.” I shall then go on to consider 
whether in this case upon any ground of 
fact or law the common rock test can be ex- 
cluded. This portion of the judgment 
may, therefore, be regarded as lateritic. I 
shall deal with the evidence under the 
folowing headings: (1) What is Godapiasal 


laterite? (2) Extent and relation to other 
rocks. (3) Use and value. (4) ‘“Verna- 
cular.” 


(1) What is Godapiasal laterite ? The Court 
is indebted to the professional gentlemen who 
gave evidence. Although, as is natural, 
there were marked differences of opinion 
or outlook there can be no question but 
that such opinions were genuine or of the 
ability and experience of the holders. Goda- 
piasal laterite is one type of one of the most 
widley distributed rocks in India. Goda- 
plasal laterite isa recent deposit of loose 
material, the result of alteration of older 
rocks. Whether or not actually brought to 
its present site by water, it is classed as an 
alluvial deposit. In the area in suit a glance 
at the small scale geological map will show 
its relation to the big mass of older rocks to 
the south-west, of which it forms the border. 
It is a shallow deposit of not more than 
20 feet deep. It has special mineral charac- 
teristics, which combined with tropical condi- 
tions, in particular moisture, tend to make the 
Icose substance cohere or coagulate first 
into a kind of small gravel called kankar 
or morum, and then, by further coagula- 
tion, into more solid rock. This takes place 
without the assistance of pressure from 
rocks above. In this, therefore, it contrasts 
with other sedimentary rocks which harden 
under pressure and which except in 
rare circumstances by weathering acquire a 
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softer surface. With laterite the horizons 
are reversed except for the actual surface. 
The top layer tend to become the hardest 
and under this comes the gravel layer. For 
the horizons in Godapiasal laterite, see Dr. 
Coulson’s evidence: Q. 11. It follows that 
the top soil in a laterite district, theoretically 
at. any rate, consists of the original detrital 
deposit which has not yet become solidified. 
This isthe view of Dr. Percival (Q. 29). 
Actually no doubt some of the top soil is due 
' to a second weathering. But, however, it is 
formed, opinion is unanimous to the effect 
that, the top soil, whatever be the admixture 
of humus, is thin, occasional and sterile. 
The surface of the ground, therefore, in 
this laterite district is either a thin, red 
lateritic soil or actual lateritic rock or morum. 
The lateritic habit of coagulating appears 
to continue after removal and it is this 
which makes morum bind when used for 
flooring or surfacing roads. I infer that 
its binding power exceeds that of other 
kankars, but to what extent is a question 
which I meant but omitted to ask. It is 
common ground that it does possess this 
property. 

As regards laterite stone, my inference 
from the evidence is'as follows: It is not 
a good stone. It has the advantage that 
it is soft at site and can be easily quarri- 
ed and that it hardens upon exposure. One 
witness, to whose evidence I shall again refer 
considers it better than brick work. I should 
have thought, it depended upon the 
quality of the stone on the one hand and 
the brickwork on the other. It does not 
appear to be able to compete with other stones 
away from the actual district where ib is 
found for instance, Pakur stone from the 
Rajmahal Hills. Secondly, with regard to 
the extent of Godapiasal laterite and its 
relation to other rocks. The first and per- 
haps the most important item in the evi- 
dence are the maps. Unfortunately the 
large scale maps intended to show the area 
of laterite were not finally proved. There 
is a small scale map of 32 miles to the inch, 
in which the laterite is included in other 
“old alluviums”. Apparently, however, the 
part shown yellow is substantially laterite, 
if morum be included. This appears, apart 
from the oral evidence, from the map 
attached to the report on the District of 
Midnapur in the Memior of the Geological 
Survey, Vol. 1, scale 8 miles to the inch. 
This shows with some clearness the rocks 
traversed in proceeding from Midnapur 
northwards. The line of the road shown 
on this map is for practical purposes the same 
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as that followed by the railway. On this 
journey one would proceed across laterite at 
Midnapur itself, say two miles, across a 
valley of alluvium, another mile or so of 
laterite, another valley of alluvium, then a 
bigger stretch of laterite, an other valley and 
a yet bigger stretch of laterite and so on. 

As regards the oral evidence, there is really 
little difference of opinion except that Dr. 
Coulson states that between Midnapur and 
Godapiasal he saw just as much new alluvium 
as laterite. What I consider to be conclusive 
on this point are the records of the Midnapur 
Zamindari themselves and the answer.to me 
of Mr. Woodgates which may or may not have 
been recorded. The records show some thou- 
sands of tons of laterite as extracted from 
his area, but no other stone. And in fact 
there is no other stone, at any rate, in this 
section of the Midnapur Zamindari. .Whe- 
ther the laterite is continuous under the 
alluvium in the valleys or hollows is not 
so certain. Dr. Coulson thought it might 
be continuous, Dr. Fox thought otherwise. 
The plaintiffs are entitled to the benefit of 
Dr. Fox’s view that the streams have cut 
through the laterite and exposed the under- 
gravels and clays. 

The general result of the evidence, in 
my opinion, is that the country consists 
of a plateau of laterite, intersected by 
hollows of other alluvium. ‘The ground has 
a hard rocky or gravelly surface, covered 
for the most part with a vey thin laterite 
surface soil. It is what is called in 
English “laterite country.” If you ad- 
vertised a house to let, you will say it was 
‘on laterite’. I now come to use and 
value. I have had the advantage of Dr. 
Gupta’s note on this, but itis difficult to state 
the result of the evidence shortly. One must 
distinguish stone from morum. As regards 
the stone it has the advantage of acces- 
sibility, it is soft to quarry, it hardens. 
It is not a good stone. It has been used 
for building for a great many years 
before 1901. How far the stone is export- 
ed beyond the laterite area is a question 
which was not pursued. On this point 
we have only the evidence of the contractor 
who gave the rate F. O. R, Midnapur. He 
is the only witness the value of whose evi- 
dence is at all uncertain; it is, therefore, 
somewhat unfortunate for the plaintiffs who 
desired to re-call him that owing to his 
leaving Calcutta his books were not avail- 
able. In the circumstances I will take his 
evidence at its face value. It amounts to 
this that some stoneis put on the railway for 
shipment. Generally, however, my inference 
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is that its quality does not enable it to be 
used commercially at any material distance 
from laterite areas. There is no evidence 
that itis used by Municipalities beyond the 
laterite area, we do know that Calcutta, 
for instance, uses stone from much greater 
distances, in particular the Rajmahal stone. 
As regards the user of the stone we have 
various records, including the contract of 
June 19,1901, under which the railway 
undertook liability for the payment of royal- 
ty. a 

Secondly, as regards morum : that it has 
been used for roads in the laterite -districts 
for a great many years is clear. Itisa good 
binding gravel. In point of fact, there is 
nothing else which could be used. It is also 
used for roofs and floors. The railway uses 
it for various railway purposes which will 
appear from their records. It is transported 
by the railway to considerable distances 
along the line, even to Calcutta. But again 
there is little or no evidence that it is trans- 
ported commercially to places at all distant 
from the laterite area. Dr. Percival’s evi- 
dence is to the contrary : Question No. 94. 
There is no doubt that the railway itself 
has created the main demand for morum. 
The use by,the railway will appear from 
the morum register. Brief, G, 87, 
which shows the quantities used and the 
various purpases to which the railway itself 
puts this material. Butin the case both of 
morum and stone, one of the main reasons 
for its use appears to be its proximity, its 
quantity and its cheapness. Its value at 
site 1s almost impossible to reckon and its 
market value appears, therefore, primarily 
to depend upon its nearness to the railway 
or rather its nearness to a railway siding. 
The one actual instance of sale at consider- 
able distance from site is that to the 
Marine Club by the railway (Mr. Hill, 
Question No. 112). As regards the oral evi- 
dence on its value and use, there is Mr. 
Murray, Question No. 72, Dr. Percival, 
Question No. 94 and some answers of Mr. 
Woodgates. The records are interesting. 
Taking the Midnapur Zamindari return of 
1901, E. 63, we find laterite, 11343 tons (as 
already indicated no other stone), and ap- 
proximate value Rs. 583 this presumably 
being an estimate of the value at site. This 
works out to something less than three 
quarters of an anna a ton. Without taking 
this too literally, and merely asa matter 
of comparison it is some indication that the 
intrinsic value of the material is low as 
compared with other rocks. As compared 
with this, in favour of the stone is the pay- 
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ment under the contract of 1901 which did 
amount to several thousand rupees. 

Passing now to the literature and verna- 
cular of laterite, I again select the following 
classes of evidence on this point. Books, 
letters, leases, judgment, oral evidence, and 
lastly acquisitions. I omit for the time being 
books. As regards letters, there is the 1904 
correspondence G./80 to 84. This has 
not, I think, much value as an indication 
ofthe vernacular. On the other hand, the 
correspondence between the railway and the 
plaintiffs of 1934-37 contains many indica- 
tions that the railway regarded laterite as a 
mineral. The whole correspondence is under 
the heading of “minerals from Godapiasal,” 
until early in 1937, the railway received 
legaladvice. Next, leases and petitions. In my 
opinion. these are not of great value. There 
are two classes of lease, those in which the 
tenant agrees that he has no sub-soil rights, 
the Bengali expression is as follows: “nimna 
satwa” (see examples, pp. 48, 59, 62). These 
appear to be essentially agricultural tenan- 
cies. There are other leases, one in whiċh 
“metal, coal, stones or other minerals if des- 
covered” are granted ; and others in which 
such metals, coal, stone ot other minerals 
if in future discovered” are reserved. There 
are petitions whereby tenants under agri- 
cultural tenures asked for permission to use 
stone. In all these cases it is said that 
“minerals” must refer to morum and laterite 
because there is no other stone or mineral. 
As regards judgments, I shall assume they 
are admissible as transactions in which 
rights have been challenged or asserted. 
There is one judgment of this Court which 
although not used as binding upon me 
and which is not inter partes, yet lays down 
definitely that morum isa mineral. It isa 
judgment to which I shall refer again. 

There is the oral evidence: Mr. Coulson 
to whom everything other than the surface 
soil isa mineral. Anything non-vegetable 
or non-animal which has a value or rather 
a potential value, locality, or demand makes 
no difference. Clay is a mineral in Bengal, 
sand is a mineral in Rajputana. It cannot 
be a mineralin one place andnot in another, 
Mr. Woodgate has always called laterite 
a mineral. Mr. Murray the same. Again, 
there can be no change in the status of a 
substance by reason of its situation or 
quantity. Mr. Murray is a practical mining 
expert, Mr. Woodgate is undoubtedly an 
experienced Manager of a Zamindari, and 
Dr. Coulson a practical geologist. Dr. Per- 
cival was, I think, not specifically asked as 
to the vernacular, but to him it was a 
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“waste matter,” Dr. Percival being interest- 
ed in more important and valuable sub- 
stance. Dr. Fox confined himself to the 
technical and scientific connotation of mine- 
ral. Heagreed that laterite or any other 
stone could be described as a> “mineral sub- 
stance.” The plaintiffs, therefore, have a 
certain volume of evidence on the point of 
vernacular and so far as bona fides of the 
witnesses are concerned, IJ have already ex- 
pressed my opinion. The only question and 


one upon which I feel considerable difficulty, . 


is whether their vernacular is really the 
vernacular we are seeking and which the 
English: Law contemplates, a matter to 
which I shall again refer. 

Lastly, as a class of evidence on this ques- 
tion of vernacular, are the acquisitions them- 
selves and the contract of 1901. The plaint- 
iff relies upon the four acquisitions to which 
I have referred, that of 1901 in particular, 
to establish a particular construction of 
“minerals” in the 1901 reservation. This 
18 a delicate process. 
construing a thing by itself. At the same 
time, the plaintiffs are entitled to rely upon 
anything which amounts to conduct indi- 
cating an understanding of the word “mine- 
tals,” that is, anything to indicate the fact 
that laterite was a vernacular mineral, the 
parties being as already noted, both land- 
owners and both commercial concerns. I 
shall have to deal with the acquisitions in 
considerable detail in connection with the 
other branch of the matter, namely, the 
exclusion of the common rock test, and 
shall, therefore, deal with the acquisitions 
in relation to both questions, the common 
rock test and their bearing, if any, on the 
vernacular. 

I now come to the acquisitions- and will 
deal first with the acquisitions generally, 
before dealing specifically with the acquisi- 
tion of 1901. I give the important data in a 
tabular form. | 

1. Acquisition of 1896. Purposes — Con- 
struction of Cuttack-Midnapur-Calcutta Ex- 
tension. No exception. Quarries valued. 

2. 1901.—Purpose—Construction of Midna- 
pur-Jharia Extension. Exception. Quarries 
not valued. 

3. 1920 Acquisition. Purpose—‘‘ Excavation 
and removal of morum and laterite stone 
for the use of the railway company.” Excep- 
tion. Quarries valued. 

4, 1935 Acquisition. Purposes—Morum 
quarries. Noexception. Quarries valued. 

Acquisitions No. 1 and 4 fall into the same 
category, and the plaintiffs seek to draw the 
inference that the quarry. valnation is the 
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valuation of reserved minerals, on the fol- 
lowing argument (1) minerals are included 
in the grant, (2) stone has been separately 
valued, (3) therefore, stone has been valued 
as a reserved mineral. Jt is not an unnatural 
inference. But for reasons which I shall try 
and explain it is not the only inference. 
With regard to the 1896 acquisition, I doubt 
whether it is the correct inference. ‘The 
form of the proceedings in connection with 
the 1896 acquisition at G. 11-12 indicates 
to my mind rather than the quarries were 
being valued not qua reserved minerals but 
gua part of -the land. The same with the 
acquisition of 1934 (see B. 98). 


Next is the 1920 acquisition. Here, there 
is an exception, and it was specifically, a 
quarry that was purchased: The Land Ac- 
quisition Collecto, speaks (see B. 8I, 82, 
83, 89 and 92) of “compensation for mine- 
ral rights.” He was valuing the land sùb- 
ject to the exception. He had no right to 
value excepted minerals nor was he, in fact 
doing so. This indicates that there are two 
processes. Process (a) where there is an ac- 
quisition without exception. Jn such a case, 
the Collector will have to value the minerals 
which might have been the subject of ex- 
ception but were in fact included in the 
grant. Process (b) where there is an acqui- 
sition with exception. In such a case the 
Land Acquisition Collector has to value the 
land, and will do se according to its quality 
or composition, either as agricultural land, 
water, stone or sand. Not only does process 
(b) appears from the aquisition in suit, but it 
is also, I think clearfrom the decided cases, 
e. g., the case in Mohini Mohan v. Secretary 
of State (16), where the Land Acquisition 
Collector valued the land qua clay. Govt. of 
Bombay v. N. H. Moos (17), land was being 
valued gua quarry and not gua reserved 
minerals. Jt was the same in a case, for 
which I am grateful to Dr. Gupta for citing 
and which I shall discuss further, in Secre- 
tary of State v. Jyanendra Chandra (18), 
where a quarry was acquired with exception 
and the quarry was valued according to the 
cubic contents of stone whichit was commer- 
cially capable of producing. I shall deal with 
this case again. 

I now come tothe 1901 acquisition in con- 
nection with which I agree that there is a 
good deal which is equivocal. There is the 


(16) 25 C W N 1002: 67 Ind. Cas. 25; A I R 1921 Cal. 
193; 34 C L J 188. > 

(17) 47 B 218; 82 Ind. Cas. 641; A I R1922 Bom. 254; 
24 Bom. L R 471. 
~ (18)8 Pat. 742; 127 Ind. Cas. 273; AIR 1930 Pat. 
112; Ind. Rul. (1930) Pat. 673. - j 
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exception. On September 23, 1901, the 
zamindar-proprietor claimed compensation 
for trees and stone quarries. This is clearly 
process (b). The Land Acquisition Collector 
did two things. He first told the Raja to file 
a joint petition with the patnidar. If the 
quarry was a reserved mineral he should 
have said, “The minerals are reserved and 
I have nothing to do with them.” He went 
on toreject the claim of the zamindar forthe 
value of the quarry on two grounds, first 
because the patnidar did not join in making 
the claim and they were the persons to do so, 
acorrect ground and secondly—I use his 
own words—"and as we have not acquired 
the quarry” This latter statement has been 
much relied upon by the plaintiffs, and in 
the circumstances, there being no evidence 
that the agreement of June 19, 1931, was 
known to him, it undoubtedly indicates a 
belief that the quarries were outside the ac- 
quisition and, therefore, within the exception. 
This statement is analogous to that to he 
found in Secretary of State v. Jyanendra 
Chandra (19), at p. 749%, where again the 
Land Acquisition Collector or Judge made a 
precisely similar statement nothwithstand- 
ing that it was the quarry itself which was 
being acquired. The reason why the patni- 
dars did not claim for the laterite was not 
because the laterite was reserved, but be- 
cause they had already entered into a sepa- 
rate agreement with regard to it, that of 
June 19,1901. That agreement is really the 
key to the transaction. The plaintiffs con- 
tend that it is an agreement supplemental to 
the acquisition proceedings providing for the 
acquisition by another process of ‘‘reserved 
minerals.” The other view is that itis a 
merely substituted method of paying com: 
pensation for quarry land, the exception re- 
maining intact—a method of payment by 
royalty in the place of a capital payment 
with the resultthat it could not be shared 
with the zamindar. At this distance of time 
it is impossible to conclude that that was its 
real or sole object. That was itsresult. The 
agreement, as Dr. Gupta has pointed out, 
was for three years only and renewable at 
the option of the railway. I construe cls. (8) 
and (9), as follows. Clause (8), is in respect 
of land not acquired, the company paying 
royalty on materials taken at the rates given 
in the schedule. Clause (9), isin respect of 
land acquired, the company paying royalty 
for three years for building stone and in 
consideration therefor “the proprietor 
waives all claims to compensation for quarry 
rights.” Ihave little doubt that this agree- 
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ment was not intended so far as the lands 
acquired are concerned to deal with reserved 
minerals. In the first place, it would substi- 
tute another process for that laid down in the 
Land Acquisition Act. It does not mention 
the reservation. It carefully avoids the use 
of the word ‘minerals’. It is throughout 
‘materials’, and the materials are clay, stone 
and rubble. It refers to “quarry rights’ 
and “compensation.” It points to my mind 
to process (b). The result was that Govt. 


“did not have to pay for the land, gua quarry. 


There are other considerations which arise 
upon this agreement. If it relates to excepted 
minerals the plaintiffs have parted with their 
right to compensation. This was the subject- 
matter of the amendment sought by the 
defendants. No doubt the agreement was for 
three years, and if the waiver of right to 
compensation was limited to that period, that 
isan answer. Mr. Chaudhuri pointed out 
the absurdity of waiving a right to compen- 
sation for reserved minerals in return for 
royalty for three years. I am inclined tc 
agree, and for this reason among others, pre- 
fer the alternative view that it is not an 
agreement with regard to reserved minerals 
but an agreement relating to the valuation 
of the quarry, or compensation for the quarry 
qua part of the land. Again, if it covers, 
as the plaintiffs contend, reserved minerals, 
it should be noted that the agreement only 
values laterite stone. There is no mention 
of morum, an indication that morum of that 
date was not regarded as a mineral. My 
view, therefore, of the 1901 acquisitions is as 
follows : 

The fact that the Land Acquisition Col- 
lector has not paid for the laterite quarry 
and has moreover stated that the laterite 
quarry was not acquired in this case, can- 
not control the construction of the terrns of 
the acquisition. I am not now on the question 
whether the statement can amount to an 
admission, or whether itis admissible only as 
conduct from which an inference can be 
drawn. Lam not concerned for the moment, 
with the question whether any such admis- 
sion could in law affect the construction of 
the exception. My view is that even consi- 
dered as an admission by the Crown it is of 
little value on the facts. I do not, however, 
atthe moment see how any conduct or state- 
ment of the Crown can exclude the common 
rock test. The result is that we are still left 
with the rules of construction formulated by 
the English Law. It may be otherwise with 
regard to the “vernacular.” The Crown is a 
land owner.: Therefore, the fact that the 

Crown has-in this or in any other case treat- 
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ed stone as anexcepted mineral is relevant 
to the question of vernacular. I have ex- 
. pressed the view that even if so used this 
statement of the Collector and other state- 
ments of asimilar nature are not decisive. 

The statement of the Land Acquisition 
Collector in the 1901 proceedings is the one 
with which I am immediately concerned. But 
there is the statement of the railway in the 
correspondence the letter of April 1935,there 
is the admission of the Secretary of State in 
the pleadings in the suit in Secretary of 


State v. Jyanendra Chandra (18), and the 


admission of Counsel for the Crown in that 
suit, to the effect that all stone is a reserved 
mineral. From these admissionsit follows 
that acquisition, subject to the exception con- 
tained in s. 3, Mines Act, amounts to an ac- 
quisition of only surface rights. ` It has to be 
yemembered that the Crown is in India the 
largest land owner, and therefore the Crown 
is interested to assert, to maintain and enlarge 
underground rights. I desire to point out 
where I think lies the fallacy. Idoso with 
diffidence. I hope that there are some ad- 
vantages in afresh mind. If sol can only 
say that with regard to land acquisition pro- 
ceedings no mind could be fresher. In con- 
struing a declaration of acquisition, it seems 
to me that the following features should be 
noticed : (1) the purpose, (2) the exception, 
(3) the exception to the exception, which re- 
lates back to the purpose, (4) the proceedings 
before the Land Acquisition authorities in 
particular the ascertainment of price. Take 
first this matter of purpose. It is not with- 
out importance because upon the statement of 
the purpose will depend the scope of the ex- 
ception to the exception “necessary......... in 
the construction of the work for the purpose 
of which the landis being acquired.” This 


language is not identical with that of the. 


English statutes. It might be clearer to omit 
“for the purpose of which” “the purpose” in 
the last line is not the public purpose. Speak- 
ing generally “the work” is identical with 
the “public purpose.” Itseems to me that 
there has been some misunderstanding in 
stating the public purpose in declarations. 
In the 1920 and 1934 acquisitions the public 
purpose has been stated respectively “to 
excavate morum” and for “morum quarries.” 
The difficulty at once becomes apparent 
when you seek to apply the exception 
to the exception. The ‘‘public purpose’ 
I should have imagined to be the railway. 
The case in Secretary of State v. Jyanendra 
Chandra (18), illustrates the point. One 
might paraphrase the result of this case in 
the following terms: “We need stone for a 
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quarry; the public purpose being stated to 
be the quarry. We except the stone, except 
so much stone as is necessary to take IM 
constructing the quarry.” I shall return to 
this case which presents the spectacle of the 
grant immediately and completely devoured 
by the exception, except for such portion 
as could be saved by the exception to the 
exception. 

I come next to the reservation. My sug- 
gestion is as follows: The land acquisition 
authorities appear to havesuffered from a 
confusion arising from the following assump- 
tions : (a) that all stone is a mineral and (b) 
(which follows from (a) that acquisition with 
exception is acquisition only of surface rights. 
Where the declaration is free of exception, it 
is ot course open to the Collector to value 
stone as an excepted mineral. Whether he 
isclear that he is doing this is more than 
doubtful. Secondly, where there is a decla- 
ration with exception, as in the 1920 acquisi- 
tion and the Pakur stone acquisition in 
Secretary of State v. Jyanendra Chandra 
(18), the Collector is precluded from valuing 
anything as a reserved mineral. What is he 
doing in such a case? The answer, I think, 
is that in certain cases he does not himself 
know. Hence the confusion in Secretary of 
State v. Jyanendra Chandra (18), and in 
the 1901 acquisition in this case. What he 
ought to be doing, is valuing the land. The 
absurdity of the situation is disclosed by the 


decision in Secretary of State v. Jyanendra 


Chandra (18). The learned Judges were at 
the outest faced with the admission of the 
Secretary of State. The declaration con- 
tained the exception. In the acquisition 
proceedings, the quarry was valued accord- 
ing to the stone commercially available ; 
some millions of cubic feet; and this was 
paid for by the Crown. I should have 
mentioned that the puspose was stated to 
be “quarries in connection with the construc- 
tion of the Lower Ganges bridge ab Sara.” 
When the bridge was finished, the pro- 
prietor turned round and claimed compen- 
sation for all further stone removed by the 
railway. That was thesuit. The Secretary 
of State first in his pleadings and then 
through his Counsel admitted that the stone 
was within the exception and fell back 
upon estoppel arising from the fact of 
payment for the stone as a quarry. The 
learned Judges bound by the admission of 
the Secretary of State, had, therefore, only 
to decide upon the issue of estoppel. In 
rejecting the plea of estoppel they relied, as 
I have already indicated, upona statement. 
or ruling by the land acquisition authori- 
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ties, that the stone had not been acquired, 
a Statement analogous to that in the 1901 
acquisition in this case, They, therefore, 
in theend held that the meaning of this 
acquisition was thatthe Secretary of State 
had only acquired the amount of stone to 
which he was entitled under the exception 
to the exception. 

It is, therefore, I think, fair to give as a 
result’ ofthis case the following : The Secre- 
tary of State bought and paid for stone, 
with the exception of stone, except such 
stone as might be necessary to construct 
‘the work. The real question was whether 
the quarry stone could possibly be includ- 
‘ed in the reservation. No more clearer case 
of absurdity could, in my opinion, arise 
than a Railway Company purchasing a 
quarry and leaving out the stone. Itis my 
view, therefore, that the Statement of the 
Land Acquisition Collector in the proceed- 
ings of September 1901 amounts at most to 
conduct from which an inference may be 
‘drawn as tothe construction of the word 
‘minerals’ and that at best such inference 
is of doubtful value. It cannot in my 
Opinion control or exclude the legal test, 
and it does not in my opinion amount to a 
variation of ‘the declaration by in fact 
excluding stone. 

Weare left therefore with the test laid 
down in Budhill’s case (4) and I return to 
‘deal with the assault made generally 
by Mr. Chaudhuri, and in detail by Dr. 
‘Gupta on “the common rock.” Dr. Gupta’s 
attack was from various directions. Dr. 
Gupta contended first that as a matter of 
law the common rock test had been narrow- 
ed down. He contended that the speech in 
the Glenboig case (11) indicates that Lord 
Loreburn himself has modified the common 
rock test or subordinated it to the vernacu- 
lar test; that provided it was something 
“exceptional in use, character or value,’ 
the circumstances of its extent, of its being 
_ the surface of the land, is immaterial I 
have been a little puzzled by the word 
“other” in the last but one line at p. 299*. 
But I do not read anything in this case 
either to amalgamate the two tests or to 
render them alternative. It still seems to 
me thatthe common rock negative test has 
first to be passed. Dr. Gupta pointed out 
that in a case such as the present, the argu- 
ment of absurdity should not apply since 
underthe Mines Act, the proprietor must 
work soas not to endanger the line. This 
argument applies equally in England. 
That Mr. Woodgate, whom I have seen, 
~~ *Page of (1911) A. C.—fEd.) | oO 
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is personally toomuch of a gentleman to 
tunnel under the railway line at Godapiasal 
Lam quite sure. The argument on primnci-`. 
ple remains. 

Secondly, Dr. Gupta contended that the 
common rock test must logically give way 
to the vernacular test. If coal or iron stone 
or slate is in fact the common rock, they 
will remain within the exception. Suppose, 
therefore, there is a substance, china clay, 
for instance, established to be a mineral in 
the vernacular, suppose this to be the com- 
mon rock, willit then cease to be mineral 
or be removed from: the exception ? Hence 
if a mineral according to the vernacular 
is the common rock, the common rock test 
must give way. Clearly the position which 
upon the common rock test may be reached 
presents difficulties. At the same time I 
shall, notwithstanding the doubts which I 
have expressed and’ will again indicate, 
decide this case on the basis that laterite 
is a ‘‘vernacular mineral?” but that on 
authorities the ratto decidend: of which 
seems so much in accordance with reason 
thecommon rock test excludes Godcdapiasal 
laterite from the exception. I did not fully 
appreciate Dr. Gupta’s argument in this 
connection based upon what was said in 
Symington v. Caledonian Railway Co, (12). 
There isa difference between “a common 
rock” and what the House of Lords meant 
by “the common rock of the district.” 

Lastly on the facts. Can the plaintiffs 
surmount the common rock? Mr. Chau- | 
dhuri’s point was to the effect that laterite 
in this district was not continuous. He con- 
tended that in order to be excluded from 
the exception by the common rock test, there 
should be an uninterrupted expanse of 
laterite extending the whole length of the 
railway. I do not’ accept that view. He 
contended further that there was nothing 
to prevent the railway, under the exception 
to the exception, from constructing its line. 
The purpose of railway, however, is some- 
times to run trains. Its function does not 
cease when the railway is constructed. The 
phrase “permanent way” should have some 
significance andif Mr. Chaudhuri’s theory 
holds good, the way become exceedingly 
impermanent; the very result which from 
Farie’s case (2) downwards has exercised 
the minds of the English Judges. I agree 
thatthe common rock tests is one which 
in certain circumstance may be very 
dificult to apply. In this case, on the 
evidence, thereis in my opinion no diffi- 
culty. 

Dr. Gupta’s attack on the common rock 

o 
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on facts took a different and more insidious 
form. The morum, he says, is not “com- 
mon rock” because it is exceptional. It is 
exceptional not by way of regional scarcity 
but exceptional in contrast to upper and 
lower strata. Again Iagree that if within 
the land acquried there were substances, 
however, extensive, dislinct and distinguish- 
able from the other strata or horizons, this 
might well exclude such substances from the 
common rock category. But the mere fact 
of the ground being in different horizons, 
distinct as against each other, is not deci- 
sive. Depth might, I agree, be extremely 
important. For instance, if in Bengal 
stone could be discovered at a depth of 1,000 
feet, one could hardly call that “the com- 
mon rock,” even if it extended fora great 
distance. But this is not such a case. 
the Budhills case (4) the sand-stone in 
question was below 3 feet of soil and 12 
feet of clay. In this case the substances in 
question are, with the exception of the 
sparse laterite surface soil the surface. 
The distinction between surface soil and 
the rock below it cannot, I think, be relied 
upon to make it exceptional. Surface soil 
always variesor should vary from the rock 
immediately beneath it. 

Lastly, Dr. Gupta returned via excep- 
tional properties of use and value to the 
vernacular, If vernaculars differ, the com- 
mercial vernacular should succeed. If a 
substance is a mineral in the vernacular 
its quantity or frequency of occurrence can- 
not detract from its status. As already indi- 
cated, I do not thus understand the Budhill 
test, Indeed, based as the common rock 
test is upon common sense, it seems to .me 
that the very extension of the vernacular 
which according to Dr. Gupta includes 
everything below the ground not animal or 
vegetable indicates the deed for its reten- 
tion. This reminds me of Mr. Chaudhurt's 
initial attempt to exclude the common rock 
test upon an argument that it was one in- 
appropriate to India where the areas. covered 
by one rock are likely to be very much lar- 
ger thanthose in England. Assuming this 
to be very much larger than those in 
England. Assuming this to be the case, to 
me it provides no logical reasons for the 
exclusion “of the test; if anything, the con- 
trary. On the other hand, it does seem to 
me that the vernacular testis more difficult 
to apply in India. 

(August 2, 1940) 

Before I continue from the point where 
I left off yesterday it may be desirable to 
add tothe discussion of the law on two 
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points. The law has been discussed hefore 
meon the basis that there is no material 
distinction between the various statutes in 
England such as those relating to canals, 
waterworks, railways, and so forth, under 
which the English cases were decided and 
the Land Acquisition Act read with Mines 
Acquisition Act of 1885. Under the Indian 
system no doubt the land under the declara- 
tion immediately vests in the Crown, and 
the process of valuation is conducted by 
quasi-judicial officers of the Crown. So far 
as I have considered the system in England 
it partakes rather of the nature of compul- 
sory transactions between the parties, the 
conveyances being in terms of or referable 
to the particular statutes. The process of 
valuation is different. I have proceeded on 
the basis that thefe is no material distinction. 
between a statutory acquisition and a com- 
pulsory bargain between the parties. Indeed 
the law now goes further and has decided 
that there is no fundamental or initial 
difference between a private free bargain 
and a statutory bargain. 

The second point is as regards the period 
at which the principles of construction 
whatever they be, are to be applied. Are the 
statutory words to be construed as at the 
date of the statute or at the date of the 
transaction ? It has not been contended in 
this casethat the result would be different, 
and. I have, therefore, assumed, having 
regard to the language in the Glenboig 
case (11) and other cases that the statutory 
language has to be construed by tests. 
applied in relation to the particular tran. 
saction or as at the date of the particular 
transaction. In this case,as I have already 


" said, it makes no difference. .When I broke 


off yesterday I had ventured to suggest that 
of the two tests, that ofthe “relevant verna- 
cular’ was actually the more difficult to 
apply to Indian conditions. The geological 
structure is not so different ; the social struc- 
ture, using that word in a wide sense, is in 
my opinion more so. As already indicated 
I propose to decide the case or the basis 
that the plaintiffs have established by their 
evidence the vernacular title of laterite to 
bea mineral. I have enumerated the classes 
of evidence which the plaintiffs adduced. I 
omitted to refer, if I remember rightly, toone 
class in detail. That is the books of refer- 
ence, Mr. Murray was good enough to leave 
several text books in which will appear re- 
ferences to all kinds of stone or clay as 
minerals or under the heading ‘mineral’ in 
some form or other, for instance, the Jm- 
perial Institute of Mineral Resources Depart- 
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ments Index to Royalties Im the British 
Empire (certain pages in his book) will show 
‘that for the purpose of royalties all stones 
including laterite are regarded as minerals. 
The Crown claims and receives royalty upon 
‘them. One other book is an American book 
on non-metallic minerals published in 1925. 
“ In this again everything of any commercial 
‘use is included under the general term 
“minerals” or “mineral resources.” The 
‘same with the book “Practical Stone Quarry- 
ing” which includes for instance the quarry- 
‘ing of clay. 

The vernacular test, as I understand it, 
is not really whether laterite or any other 
substance can be conveniently or properly 
-dealt with, under the heading of ‘mineral 
‘substance’ or resources, or, ‘minerals,’ for 
short. The taste as I undérstood it, is “if you 
ask anyone’ whether he will say that late- 
rite comes under the description ‘mines of 
‘coal and other minerels’; “anyone” being 
-afterwards limited to certain classes. J am 
not at present on the question of date. The 
‘classes of persons, whose evidence has been 
.adduced in this case, are (1) tenantry, (2) 
landowners, in particular the Midnapur 
Zamindari Co., (3) the Crown, and (4) the 
aAailway. Now, all these in India are per- 
meated with ideas ot surface and under- 
‘surface rights. Apart from the lands affected 
thy permanent settlement, the Crown is the 
‘biggest holder of underground right, Its 
whole outlook is tinged with considerations 
which do not arise in England, though they 
may arise in the Isle of Man: see Khushal 
Singh v. Secretary of State for India (19). 
Lastly, there are the mining and geological 
professional witnesses. As already stated, 
‘with regard to Mr. Murray’s and Dr. Coulson’s 
-evidence I have not the least doubt of its 
freedom from partiality or its. sincerity. I 
have rarely listened to testimony more worthy 
-of attention. But were they not in this case 
rather expressing their point of view than 
indicating an existing vernacular? The 
vernacular, as I understand it, is something 
in the nature of a Spontaneous answer to a 
simple question. The evidence before me 
was naturally more corscious and consider- 
-ed. Both gentlemen are devoting their lives 
-to the development of the mineral resources 
-of India. That is their point of view. They 
are not leaving out from the category of 
minerals any mineral resource. As an in- 
ication, take Dr. Coulson’s. attitude towards 
-clay, the biggest industry in India. India 
is in the clay age. 

(19) 53 A 658; 133 Ind. Cas. G11; A IR 1931 All. 394; 
(1931) A L J 660; Ind. Rul, (19381) All. 723. f 


_ 


MIDNAPUR ZEMINDARI CO, V. B. N. RY. CO. (CAL) 


19610 


The result, at any rate, would be that the 
relevant vernacular in India would differ 
very materially from the relevant verne- 
cular in England. I do not mean that the 
vernacular cannet differ in different coun- 
tries or in different places. Ido not mean 
that at all. But it does not lessen the doubt 
which I feel, whether this evidence, how- 
evel, sincere and impartial, is exactly what 
the Court ought to be looking for and which 
in India will, I think, be extremely difficult 
to find. In point of fact the evidence of these 
witnesses brings us back not merely to Lord 
Mellish, but actually to Lord Romilly of 
1865. It is upon considerations such as these 
that I have a philosophic doubt upon this 
particular point. I should have gone over 
the matter again with greater care had the 
result of this case depended wholly or pri- 
marily upon the vernacular test. As if is, 
I proceed upon the basis that the evidence 
which the plaintiffs have adduced sufficiently 
establishes that at present Godapiasal stone 
and morum are regarded as minerals and 
that there is no sufficient evidence to show 
that the vernacular has changed since 1901. 
But since it is the common rock of the 
district the plaintiffs are defeated by the 
first Budhill test. The answer, therefore, to 
the first essential question, is that the mate- 
rials in suit do not fall within the excep- 
tion. With regard to the second essential 
question as formulated it is not necessary to 
decide whether the materials in suit fall 
within the exception to the exception. But 
the matter has been argued, and in deference 
to that argument and for completeness, I 
will deal with it shortly. The actual words 
are 
“except only such parts as it may be necessary to dig’ 
...in the construction of the work, for the purpose. 
of which the land is being acquired.”’ 


I have already commented upon the 
language. It might be clearer to leave out 
the words following “work,” and that, if I 
recollect rightly, is the case in the English 
statutes. There is no material distinction 
between “the work” and the notified ‘‘pur- 
pose,’ the former being the physical embodi- 
ment of the latter. “The work” is the actual 
canal, reservoir or railway, which has to be 
constructed in order to carry out “the 
purpose.” 

The points to be noted are these: (1) It is 
an exception and, therefore, the onus is upon 
those who rely onit. (2) It is an exception 
to an exception in order to meet a particular 
difficulty or class of difficulties, i. e., in the 
course of construction cutting through a hill 
or something of that nature. (3) Lastly, there 
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witness, who gives vital evidence tending to 
establish the innocence of the accused, is not 
a reliable-witness and to withhold his evid- 
ence on that ground. It is the function of 
the Court to decide upon his reliability and 
the prosecution have no right to usurp that 
function, The witness in that case was with- 
held by the Public Prosecutor on the ground 
that he was not telling the truth. 

| In. -Abdul Subhan v. Emperor (A. I.R. 
1940- All. .46) (3) Rachhpal Singh and 
Mohammad Ismail, JJ. observed that in a 
case where the prosecution comes to know of 
some further evidence which may possibly 
throw doubt on the prosecution story, the 
proper and fair course for the prosecution 
is to place the fresh evidence or information 
before the Court which has to adjudicate the 
‘question of guilt or innocence of the accused 
persons. Itis a well-established rule of law 
that itis the bounden duty of the prosecu- 
tion to place before the trial Court all evid- 
ence relating to the case which is at its dis- 
posal and then invite a judicial decision. 
Prosecution takes a very grave risk if it 
takes upon itself the duty of withholding 
evidence relating to the crime. It is not the 
function of the prosecution to decide which 
portion of the evidence is true and which por- 
tion is false. 

The case which is often referred to won 
the point isthe decision in Ram Ranjan Roy 
v. Emperor (I. L. R. 42 Calcutta, 422) (4), 
in which two eye-witnesses of the occurrence 
were not examined by the Publie Prosecutor 
notwithstanding the request by the accused’s 
Counsel. The witnesses had not been exa- 
mined before the Committing Magistrate. 
Sir Lawrence Jankins, C J., observed :— 

“The purpose of a criminal trial is not to support at 
all costs a theory, but to investigate the offence and 
to determine the guilt or innocence of the accused, and 
the duty ofa Public Prosecutor is to represent not the 
Police, but the Crown, and his duty should be discharg- 
ed by him fairly and fearlessly, and with a full sense 
of the responsibility that attaches to his position. The 
guilt or innocence of the accused is to be determined 


by the tribunals appointed by law and not according to 
the tastes of any oue else.” 


It was also observed that the Public Pro- 
secutor should, in a capital case, place before 
the Court the testimony of all the available 
eye-witnesses, though brought to the Court 


by the defence, and though they give differ- - 


ent accounts. The rule is not a technical 
one, but founded on common sense and 
humanity. 

The casein kam Ranjan Roy v. Emperor 
Al. L. R. 42 Cal. £22) (4), was explained by a 
_ Bench of the Calcutta High Court in Girish- 


(4) 42 © 422; 27 Ind. Cas. 554; 19 CW Y 28; 15 Cr. 
LJ 170. | 
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chandra Namdas v. Emperor (I. L. R 58 
Cal. 1335) (5) There the case was that cer- 
tain persons mentioned in the first informa- 
tion report as being witnesses of the occur- 
rence had not been produce by the prosecu- 
tion. It was held that the only witnesses 
whom the prosecution need call are those 
who know the facts and are able and willing 
to give truthful evidence which is relevant 
to the charge. If persons, primarily the 
Police whose duty it is to investigate the 
occurrence and examine those who are alleg- 
ed to be eye-witnesses come to the conclusion 
that they are not eye witnesses and cannct 
give any relevant evidence, itis no part of 
the duty of the prosecution to call them. 
These observations in our opinion are not 
quite consistent with the view taken by the 
Bench in fam Ranjan Roy v Emperor 
(I. L. R. 42 Cal. 422) (4). There it was clearly 
stated that it was undoubtedly the duty of 
the Public Prosecutor in. a capital case to 
place before the trial Court the testimony 
of all available eye witnesses and leave it to 
the jury to draw their own conclusion as to 
the real truth of the matter. The Bench, 
however, remarked thatthe decision in Ram 
Ranjan Roy v. Emperor, (I. L. R. 42 Cal. 422) 
(4) and the remarks contained therein were 
quite correct and the incorrectness arose only 
in the application of the decision. The view 
propounded in kam Ranjan Roy v. Emperor 
(I. L. R. 42 Cal. 422) (4) has been followed by 
a Bench of the Patna High Court in Kunja 
Subudhi v. Emperor, (I. L. R. 8 Pat. 289) 
(6). 

We need only refer to one more case on 
the point namely the decision of their Lord- 
ships of the Privy Council in Stephen Sene- 
viratne v. The King (A. I. R. 1936 P. C. 
289) (7). This was a Criminal Appeal by 
special leave from the Supreme Court of the 
Island of Ceylon. In that case after a wit- 
ness had given evidence hearsay evidence 
was admitted as to statements which that 


‘witness had made without previous cross- 


examination of the witness as to such state- 
ments. Their Lordships of the Privy Coun- 
cil deprecated the practice as being not per- 
mitted by the law of evidence in vogue in 
Ceylon and remarked 

“Iş is said that the state of things above described 

(5) 58C 1835; 135 Ind. Cas. 443; 33 Cr. L J 135; 
Ind. Rul. (1982) Cal. 123; A I R 1932 Cal. 118; (1932) 
Cr. Cas. 103. 

(6) & Pat. 289; 116 Ind. Cas. 770: 30 Cr. L J 675; A 
as 1929 Pat. 275; 10 P L T 549; Ind, Rul. (1929) Pat. 


(7) A 1R 1936 P C 289; 164 Ind. Cas. 545: 9R PO 
83; 37 Or. L J 963: 44 L W 661; (1936) Cr. Cas. 900 


(2); 41 O W N 65; (1936) M W N` 1340; 39 Bom. L R 
| (P C.) 
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arose because of a supposed obligation on the prosecution 
to call every available witness on the principle laid 
down in such a case, as Ram Ranjan Roy v. Emperor 
(1. L. R. 42 Cal. 422) (4).”” 

They observed that 

“their Lordships do not desire to lay down any rules 
to fetter discretion on a matter such as this which is 
so dependent on the particular circumstances of each 
case. Still lessdo-they desire to discourage the utmost 
candour and fairness on the part of those conducting 
prosecutions but at the same time they cannot, speak- 
ing generally, approve of an idea that a prosecution 
must call witnesses irrespective of considerations of 
number and of reliability, or that the prosecution, 
ought to discharge the functions both of prosecution and 
defence. If it deos so confusion is very apt to result, 
and never is it more likely to result than if the prosecu- 
tion calls witnesses aud then proceeds almost automa- 
tically to discredit them by cross-examination. Wit- 
nesses essential to the unfolding of the narraitve on 
which the prosecution is based, must, of course, be 
called by the prosecution, whether in the result the 
effect of their testimony is fo? or against the case for 
the prosecution.” 


Their Lordships added the significant re- 
mark :— 
“As to some of the other witnesses, there might have 
been both less confusion and a fairer trial if, though 
‘their names were on the indictment, they had been 
put into the box to be questioned as to other than for- 
‘mal matters by the defending Counsel.’’ 


We are disposed to accept the view enun- 
-ciated by Sir Lawrence Jenkins in fam 
Ranjan Roy v. Emperor, (I. L. R. 42 Cal. 
422) (4) as sound and conducive to the ad- 
ministration of justice. Weare also of opi- 
nion that the decision-of their Lordships of 
the Privy Council does not conflict with that 
view, rather it lends support to that view 
inasmuch as it clearly lays down that wit- 
nesses essential to the unfolding of the narra 
tive on which the prosecution is based, mus., 
of course, be called by the prosecution, whe- 
therin the result the effect of their testi- 
mony is for or against the case for the pro- 
secution. A good deal no doubt, will de- 
pend on the circumstance of each case. 

Whatever view maybe held on the ques- 
tion of the power of the Public Prosecutor 
to produce or withhold evidence, there is no 
doubt in our mind that the power of the 
Court is neither circumscribed nor fettered 
in any way to arrive at the truth ina eri- 
minal trial. Section 540 of the Criminal 
P. C., gives ample powers to the Court to 
examine any person as a witness, whose evi- 
dence appears to it essential tothe just deci- 
.sion of the’ case. We are of opinion that 


‘Faqire should have been in attendance in- 


Court so that he could be examined by the 
Court tnder”s. 540 of the Criminal P. O. 
“The learned Additional Sessions Judge 
should have exercised his powers under this 
section and examined the witness himself; 
‘even if the Publie vrosecutor was unwilling 
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to examine Faqire as a witness in the Court 
of Session on the ground that he had turned 
hostile. There was also no reason whatever 
why he should not have been tendered for 
cross-examination. The Public Prosecutor 
must have satisfied himself as to the reliabi- 
lity of the witness before he was produced 
in the Committing Magistrate’s Court, and 
the mere fact that he stated in that Court 
that ncthing was recovered from the pos- 
session of Iqbal Husain accused at the time 
of his arrest is not sufficient to charactarise 
the witness as untruthful and hostile. 

The question whether he should have been 
produced in the Court of Session or tendered 
for cross-examination in that Court is purely 
academical as we have decided to acquit 
the accused. We have recorded our opinion 
on the question of law raised before us as 
we were invited to do so by Counsel for the 
accused. ; 

Having given our best consideration to the 
prosecution evidence and to the circumst- 
ances of the case we have arrived at the con- 
clusion that the evidence on the record cloes 
not establish the complicity of the appellants 
in the offences of which they have been con- 
victed. We have come to this conclusion 
with a certain amount of reluctance due 
entirely to the fact that a case in which three 
lives have been lost should go unpunished. 
Since we are not satisfied asto the guilt of 
the present appellants, there is no alternative 
left to us but to give them the benefit of the 
doubt and acquit them. 

We accordingly allow the appeal, set aside 
the convictions and sentences of the appel- 
lants and direct their immediste release. 


w 


D. Appeal allowed. 
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Bengal Court of ‘Wards Act (IX ‘of 1879), as 
amended by Act (VI of 1936), s.10-C—Words ‘Civil 
Court”, whether include High Court. 

The words “Civil Court’? in the Ben. Court of 
Wards Act mean the Court of the District Judge, the 
Court of the Additional Judge, the Court of the Subordi- 
nate Judgeand the Court of the Munsif. The Words 
do not include the High Court? 183 Ind. Cas, 113 (D), 
relied on. ® a 
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Messrs. P. C. Ghose and A. C. Mitra, for 
the Applicant. 

Messrs. S. N. Banerji (Sr.) and S. R. Das, 
for the Opposite Party. 


Derbyshire, C. J.—The plaintiff decree- 
holder has asked for execution of the re- 
mainder of his decretal amount, a sum of 
Rs 1,60,050, by attachment and sale of cer- 
tain properties belonging to the defendant 
which are now in possession of the Cossim- 
bazar Raj Wards Estate. The contention of 
the judgment-debtor is that these proper- 
tles are protected from execution under the 


decree by reason of the provisions of s. 10C, - 


Ben. Court of Wards Act of 187 J. Bec- 
tion 10C of the Act was introduced into it 
by s. 5 of Act VI of 1936 passed by the 
Bengal Provincial Legislature. That section 
reads as follows : 

“(1) Where any property is in charge of the Court 
of Wards no Civil Court shall execute any decree 
or order against the person or property of the ward 
within four years from the date of the commencement 
of the Ben. Court of Wards (Amendment) Act, 1935, 
or from the date of the assumption of charge of the 
property by the Court of Wards, whichever is later, 
and for seven years thereafter ifthe interest due under 
such decree or order be paid in full every year during 
the said seven years, 

In calculating the period of limitation applicable to 
an application for the execution of a decree or order, 
the time during which the execution of such decree or 
order is barred under this sub-section shal! be exclud- 
ed 


(2) Except as provided in s. 23A, no property in 
charge of the Court of Wards shall be sold by any 
revenue authority under any law so long as the Court 
remains in charge thereof.” 

The decree in question is a decree made 
by the Calcutta High Court in the exercise 
of its ordinary original civil jurisdiction. 
The execution proceedings are also brought 
under the ordinary original civil jurisdic- 
tion of the Court. The judgment-debtor 
contends that the Calcutta High Court is, 
aS regards its original civil jurisdiction, a 
Civil Court within the meaning of s. 10C. 
The original Ben. Court of Wards Act 
‘was passed by the Bengal Local Legislature 
in 1879 and the amendment which added 
s. 10C was passed by the Bengal Local 
Legislature in 1985, the Act itself being 
published in the Calcutta Gazette of March 
5, 1936. The two Acts were passed by the 
Local Legislature before the Govt. of India 
Act, 1935, come into operation. Mr. Banerji 
for the judgment-debtor has contended 
that the words “Civil Court” in the section 
include the High Court and he has taken 
us through the relevant parts of the Act. 
Iam unable toagree to that contention. When 
the Legislature wishes to refer to the High 
‘Court, it does so in clear and explf¢cit terms. 
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If Mr. Banerji’s contentions were correct, 
then both the Acts would purport to cut 
down the powers of this Court in its original 
jurisdiction to execute its decrees. We had 
before us in 1939 the case in Narsingdas 
Lansukdas v, Choge Mull (1). That con- 
cerned the meaning of the words “Civil 
Court” (with initial capital letters) as in 
this case, as used in the Ben. Agri. Debtors 
Act of 1935. Both the Ben. Agri. Debtors 
Act of 1935 and the Ben. Court of Wards 
Act of 1935 were passed by the same 
legislative authority, the Bengal Provincial 
Govt. Both received the assent of the Gov. 
ernor-General. I quote from my own opinion 
in that case (at p. 110") in which the majo- 
rity of the Court (Bartley and Nasim Ah, 
JJ.) concurred: e 

“In Balfour v. Malcolm (2) at p. 500, Lord Campbell 
said: ‘There can be no doubt that the. principle is, 
that the jurisdiction of the Supreme Courts can only 


be taken away by positive and clear enactments in an 
Act of Parliament.’ Substitute for the word ‘Parlia- 


ment’ the words ‘the appropriate and competent 
Legislature’ and the observation applies in the present 
case.” 


At page 1129 5: 

“Tf the words “Civil Court” include the High Court 
then the Ben. Agri. Debtors Act passsd by the 
Local Legislature in 1935, and assented to by the 
Governor-Genral on March 29, 1936, clearly cuts down 
the powers of the High Court to hear suits and execute 
its decrees which it has derived from 13 Geo. ITI, c. 3, 
through the Supreme Court, and from the High Courts 
Act, the Letters Patent and the Govt. of India Act, 
and so interferes with the Govt. of India Act. That, it 
appears to me, would be contrary to s. 80A, sub-s. Ch, 
Govt. of India Act, which provides that: 

The Local Legislature of any province hasnot power 
to make any law effecting any act of Parliament.” 

Then further on: 

“I cannot construe the Ben. Agri. Debtors Aet as 
enacting something contrary to the (tovt. of India Act, 
when another construction is possible and yet consistent 
with the purpose and meaning of the Act asa whole.” 

_ The Govt. of India Act referred to there 
is the Govt. of India Act, 1919. Those 
observations apply with equal force in the 
present case. If we were to construe the 
words “Civil Court” as including the High 
Court certainly in its original jurisdiction — 
we should be construing the Act as enacting 
something contrary to the Govt. of India 
Act of 1919 when another course of construc- 
tion 1s possible and consistent with the 
purpose and meaning ofthe Act. [see no 
reason whatever to think that the words 
“Civil Court” inthe Ben, Court of Wards 
Act mean other than they meant in the case 
1 have referred to, the Court of the District 


(1) TLR (1989) 2 Cal. 93; 183 Ind. Cas. 113; ATR 
1939 Oal. 435: 69C L J 458:430 WY 613; 12 RC 
129 (F B.) 

(2) (1842) 8 Cl. 4 Fin. 485, (500). 

“Pages of I L R (1939) 2 Cal.—f#d.] 
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Judge, the Court ofthe Additional Judge, 
“the Court of the Subordinate Judge and the 
‘Court of the Munsif. In my view, there is 
no doubt, about the construction of the Act. 
‘The words “Civil Court” do not include the 
High Court. An argument has been raised 
by Mr. Banerji which I must say something 
about although in my View it has no appli- 
‘cation at all. Mr. Banerji has referred us 
to the India and Burma (Existing Laws) 
Act, 1987, Chap, [X,s. 1, sub-s. (4), para. 1: 


“A law passed or made before the said date by a 
Legislature or other compstent authority in British 
India, and not previously repealed, is, for theremoval 
‘of doubts, hereby declared to be a law in force im- 
mediately before that date, notwithstanding that it, 
-or parts of it, may not then be in operation, either at all 
‘Or in particular areas.”’ 

® 

He then contends that by virtue of that 
provision the Act in question—the Ben. 
‘Court of Wards Act—as it stood immedi- 
ately before the passing of the Govt. of India 
Act, 1935, is by that law declared to be 
valid. I am not clear that the words “in 
force” mean the same thing as valid. But 
J will assume, in order to follow Mr. Baner- 
jis argument, that they do, Then says 
Mr. Banerji, the Act being valid, a con- 
struction can be put upon the words “Civil 
Court” so that they mean the High Court 
and that such construction can be put on 
now after the passing of the Act of 1937, 
although if could not be put on before. It 
ig a curious argument. The only comment 
I can make on itisthat the Ben. Court 
of Wards Act means exactly the same after 
the passing of the 1937 Act as it did before. 
Before the passing of that Act, the only 
proper construction that could be but upon 
it as regards the words “Civil Court” was 
that the Legislature was intending to act 
within its powers and not ta go beyond 
them, as it would have done had it used 
the words “Civil Court” to include the High 
Court. In my view the argument is an 
ingenious, but an ineffectual attempt to drag 
in the Govt. of India Act of 1935 and the 
order made under it. But in my view it 
has nothing whatever to-do with the case. 
For those reasons I am of the opinion that 
the decree-holder’s contention does not avail. 
In my view when the true facts of the case 
are examined no question here arises as to 
the validity of the Ben. Court of Wards Act. 
Consequently, there is no reason why the 
decree-holder’s application for execution 
should not be granted.. Attachment will 
issue for the balance of the sum mentioned, 
namely. Rs, 124,657-12-3. Mr. Ghose’s client 
is entitled to his costs. Certified for one 
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Counsel. Certificate under s. 205, Govt. of 
India Act, 1935, is refused. 


Panckridge, J.—I agree with what has 
fallenfrom my Lord, the Chief Justice. 


Nasim Ali, J—I agree with the order 
which my Lord, the Chief Justice, has made 
in this case. 


S. Application granted. 
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BAJPAI AND DAR, Jd. 
MOHAMMAD YUSUF AND OTHERS— 
DEFENDANTS—A PPELLANTS 
VETEUS ; 
AZIM-UDDIN, PLAINTIFF AND OTHERS— 

DEFENDANTS— RESPONDENTS 

Mussalman Wakf Validating Act (IV of 1913). 
s. 3—Proviso—Spectfication of objects, whether neces- 
sary for validity of wakf—Tirms, “ khairat”’ and 
‘‘ khairati kam ’’—Meaning explained—Trusts for 
same, validity— Kare khair” held used in sense of 
good or benevolent work—Trust, therefore, held void 
for uncertainty— Muhammadan Law—Wagqt—Wagif 
providing for scheme of wmutawalliship good enough 
to last for long time—Absence of provision for 
future mutawallis—Wakf, if void for this reason. 

A trust for charity simpliciter so long as it is con- 
fined to charity exclusively isa perfectly good trust 
and it isnot necessary for the purposes of the proviso 
to s. 3, Mussalman Wakf Validating Act that the 
objects of trust or charity need be specified. 158 
Ind. Cas. 937 @9\ and 189 Ind. Cas. 391 (36), not ap- 
proved. [p. 330, col. 2; p. 331, col. 1.) 

[English and Indian case-law discugsed.] 

A trust for khairat or a trust for khairati kam is 
a perfectly good trust and khairat and khairati kam 
should be taken as equivalent to charity and charit- 
able objects, and in such a case specification of ob- 
jects of charity is not necessary. In atrust for kare 
khair or umere khair or nek kam, it is a question of 
interpretation in each case in which sense the expres- 
sion is used ina particular document. If theexpres- 
sion 18 used in the sense of good works there is no difi- 
culty whatever. It will then be allied to a trust for 
benevolent purposes, philanthropic purposes in terms 
of English cases and toa trust for dharam in terms of 
Indian cases and is, therefore, void for uncertainty be- 
cause good works may be non-charitable and the trustee 
may be able to divert the entire funds in non-charitable 
works without being called upon to account for mal- 
administration. On the other hand, it is possible on 
the construction of a particular document to hold that 
kare khair is used in the narrower sense of a trust 
for charity and in those cases, the trust would be ex- 
clusively for charity and would not be void for uncer- 
tainty and it would be a good trust, [p. 331, col. 
1; p. 330, cols. 1 & 2.) 

(English and Indian case-law discussed.) 

The settlor in his wagf deed stated that ‘if, mar 
God forbid, there be extinction of my descendants, at 
any time, the amounts allotted above to my heirs, shall 
be utilised for some charitable purposes according to 
the scheme to be prepared by Court and the Court 
shall, in that case, have power to utilise (the money) 
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0 
nly for such charitible purposes as would be correct 
and valid according to the Muhammadan religion as a 
WHOL asike abisa = 
Held, that the proper construction of the document 
was that the settlor was using the word kare khair 
in a larger sense so that money may be devoted not 
only to objects of khairat (charity) but for objects 
which might or might not be charitable and the set- 
tlor deliberately used a wider language to give a 
greater discretion tothe Court and to the mutawalle 
to administer the trust. In this view of the matter, 
the condition laid down in the proviso to s. 3, Mussal- 
man Wadi Validating Act, had not been duly compli- 
ed with and the wagf failed for uncertainty. Mortce 
v. Bishop of Durham (6) and Runchordas v. Par- 
vatibai (25), relied on. [p. 331, col. 2.] 

[English and Indian case-law discussed. ] 

A Muhammadan wagf isnot bound to lay down a 
permanent scheme of mutawalliship which is bound 
to last till eternity and if he provides only for a 
scheme of mutawalliship which is good enough to 
last for a long time but which may not last in perpe- 
tuity the wagf does not become void for the absence 
of a provision for future mutawallis. 156 Ind. Cas. 
ei coe and 35 Ind. Cas. 30 (42), explained. [p. 332, 
col, 1. 


F. A. from the decision of the Additional 
Givil Judge, Ballia, dated July 24, 1937. 
Mr. Mushtaq Ahmad, for the Appellants. 


Messrs. Shiva Prasad Sinha, Chaturbhuj 
ae and Z. H. Lari, for the Respon- 
ents. 


Dar, J.— On November 20, 1934, Moham- 
mad Husain a wealthy trader of Rasra in 
Ballia District, died leaving a valuable 
estate, partly real and partly personal, and 
a widow Kulsum Bibi and three sons, Azim- 
uddin, Sharfuddin and Amjad Ali and one 
daughter Aisha by different wives. He also 
left unto him surviving two persons named 
Mohammad Yusuf and Abdul Hamid who 
were interested in his affairs. Mohammad 
Yusuf had been the mukhtar-i-am of 
Mohammad Husain for a long number of 


years and Abdul Hamid’s son, Abdul Hasan, 


and his daughter Fakhrulnisa were married 
to Mohammad Husain’s daughter Aisha and 
to Mohammad Husain’s son, Sharfuddin res- 
pectively. On November 4, 1932, Moham- 
mad Husain is alleged to have executed a 
deed of wayi by which he settled portion of 
his estate and by which he appointed himself 
and Mohammad Yusufas joint mutawallis to 
administer the settlement and after the death 
of Mohammad Husain, Mohammad Yusuf 
was to administer the settlement solely. On 
the death of Mohammad Husain, disputes 
arose amongst his heirs as to the quantum 
and the division of the estate for the pur- 
poses of succession and inheritance and as a 
result three actions were raised in the Court 
of the Additional Civil Judge of Ballia two 
of which related to that portion of the estate 


. 
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which had not been settled by him and one 
of which related to that portion of the estate 
which was the subject-matter of the waqf. 
The three suits were tried together and dis- 
posed of by one judgment and they were 
made the subject of five appeals to this 
Court. The two suits which related to the 
estate outside the wagf gave rise to four 
appeals to this Court which have been al- 
ready disposed of by us by a separate judg- 
ment and the suit which related to the waqf 
property (suit No. 9 of 1936) and which is. 
the subject-matter of this appeal is now be- 
fore us for consideration. 

In this suit the eldest son of Mohammad 
Husain, namely, Azimuddin, is the plaintiff 
and Mohammad Yusuf, the mukhtar-1-am, 
of Mohammad Husain and the mutawalli of 
the alleged wagf is defendant No. 1, but the 
widow of Mohammad Husain as also the 
daughter of Mohammad Husain and his two: 
other sons were also made defendants. The 
plaintiff's case, shortly stated, is that the 
alleged deed of wagf of November 4, 1932, 
was secured by Mohammad Yusuf as a result 
of fraud and undue influence practised upon 
Mohammad Husain and it was not properly 
and duly executed by Mohammad Husain 
and further that if it may be assumed to 
have been executed by Mohammad Husain 
the deed is void inlaw. The suit was main- 
ly contested by Mohammad Yusuf who 
maintained its validity, but among the heirs 
of Mohammad Husain, apart from Azimud- 
din, the widow Kulsum Bibi and the son 
Amjad Ali supported the plaintiff's case for 
avoiding the wagf. The other son of 
Mohammad Husain Sharfuddin and his 
daughter Aisha supported the waqf. The 
sole question which arose in the case was the 
factum and validity of the wagf. If the 
wagf were to be found invalid, the plaintiff 
was entitled to a one-fourth share in the pro- 
perty which he claimed and as to this there 
was no dispute. 

The trial Court has found that the waqf 
was duly executed by Mohammad Husain 
but it was void inlaw. The objections to 
the validity of the wagf in the view of the 
trial Court are: (1) that no provision has been 
made in the deed for the appointment of 
mutawallt for all times on failure of the 
scheme of mutawalliship which is laid down 
in the deed, (2) that no provision has been 
made in the deed for disposal of funds which 
are allotted to certain beneficiares on extinc- 
tion of the line of those beneficiaries and (3) 
that the ultimate trust which is provided in 
the deed for pious, religious or charitable 
objects is void for uncertainty. Accordingly 
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the trial Court has granted the plaintiff a 
decree for partition of the estate (the subject- 
matter of the wagf) which he claimed for. 
Against “the said judgment and decree 
Mohammad Yusuf, Sharfuddin and Mst. 
Aisha have made this appeal to this Court 
and substantially the same questions which 
were canvassed in the Court below arise for 
our consideration in the appeal. 


The deed of waqf dated November 4, 1932 
was originally drawn up in the Urdu langu- 
age and we have got the original document 
before us, but an official translation of the 
document is also printed at p. 119 of the 
printed record in first appeal No. 373 of 
1937. In this deed the estate, the subject- 
matter of the waqf, was valued by Moham- 
mad Husain at Rs. 12,000 and its-income was 
assessed to be Rs. 850. The deed provides 
that Mohammad Husain and Mohammad 
Yusuf will be the first two joint mutawallis 
to administer the waqf and after the death 
of Mohammad Husain, Mohammad Yusuf 
will continue as the sole surviving mutawalli. 
After the death of Mohammad Yusuf the 
office of mutawalli will devolve upon Sharf- 
uddin, the second son of Mohammad Husain, 
and after him upon Amjad Ali, the third son 
of Mohammad Husain and after the death of 
the latter on the eldest son of Sharfudddin 
and after him on the eldest son of Amjad Ali 
and so on in alternation till the line of Sharf- 
uddin and Amjad Ali becomes extinct in 
which case it will go in the surviving line so 
long as one line remains, but there is no pro- 
vision as to how the mutawalliship will con- 
tinue after the extinction of both the lines of 
Sharfuddin and Amjad Ali. After laying 
down the scheme of succession of mutawallis 


the deed provides as follows: 

“1. After deducting the Govt. revenue, the entire 
annual income from the entire zamindari properties 
made-a ‘wag?’ of is Rs. 850.” 

“2. Out of the entire annual income aforesaid the 
would-be two ‘mutawallis’ shall annually give Rs. 150 
to Sharfuddin aforesaid, or to his male descendants, 
Rs. 150 to Sheikh Amjad Ali aforesaid, my minor son, 
under the guardianship of Mst. Kulsum Bibi, his 
mother, or in future to his male descendants, Rs. 60 
to Sheikh Azimuddin, my son aforesaid, aslongas he 
is alive, and if, in future, by grace of God a legitimate 
son is born to him, the payment of Rs. 60 aforesaid 
shall always be continued tobe madeto the male 
descendants of Sheikh Azimuddin aforesaid, Rs, 60 
towards, charity, Rs. 120 on account of salary to every 
‘mutawalli’ for the time being, Rs. 150 for expenses 
relating to collections and other necessary items as well 
as expenses for settlement (of land) and making 
arrangements and improvements, etc., relating to the 
said property made a ‘wagf’? ofand Rs. 100 to Mst. 
Aisha Bibi, my daughter or in future to her male and 
females issues, in case she has no male or female issue 
to Mst. Aisha Bibi aforesaid and after her death the 
payment of Rs. 100 aforesaid shall become extinct and 
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the said amount shall be distributed amongst my issues 
and Rs. 60 to Mst. Kulsum Bibi, my wife, according 
to the share under Muhammadan Law. In case of 
extinction of male descendants of Sharfuddin aforesaid, 
the succession of ‘mutawalliship’ shall permanently 
pass tothe male descendants of Amjad Ali aforesaid as 
mentioned above. If to the contrary the male des- 
cendants of Amjad Ali become extinct in presence of 
the descendants of Sharfuddin, then the succession of 
‘mutawalliship’ shall permanently pass on to the male 
descendants of Sharfuddin aforesaid. If, may God 
forbid, there be extinction of my descendants, at any 
time, the amounts allotted above to my heirs, shall be 
utilised for some charitable purposes according to the 
scheme to be prepared by Court and the Court shall, in. 


shall have to consider later on. ~ 


At the time of the making of this wadi 
Mohammad Husain was in failing health. 
He was over sixty years of age. Ten years 
before he had a paralytic seizure which was 
followed by another attack some years later 
and about the time when the wagf was made 
he used to complain of the weakness of brain 
and of his brain not being ina sound state. 
By this deed Mohammad Yusuf, the mukh- 
tar-t-am was made a joint mutawalli with the 
settlor and the sole mutawalli after the sett- 
lor’s death in preference to the sons of the 
settlor. Oyt of the alleged income of Rs, 850 


» 
® 
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of the waqf property Mohammad Yusuf was 
given an allowance of Rs. 120 for his salary 
and Rs. 150 for management expenses. The 
trial Judge has found and there is good evl- 
dence to support the finding that the actual 
income of the property was at least Rs. 1,400 
and not Rs. 850 as alleged in the deed and 
that the property was considerably worth 
more than Rs. 12,000 which was the value 
alleged in the deed. This difference bet- 
ween the real income of the property and its 
alleged income which came to about Ks. 650 
was not disposed of in any way by the deed 
and it was, therefore, to remain af the dis- 
posal of the mutawalli. The deed, on the 
face of it, makes inadequate provision not 
only for Azimuddin with whom the settlor 
was not on good terms but also with regard 
to Azimuddin’s descendants. There is also a 
good deal of evidence to show that Moham- 
mad Yusuf exercised a great influence over 
Mohammad Husain and used to bring about 
quarrels between the father and the sons. 
On the basis of these facts it is contended 
that the deed of waqf was not a free and 
spontaneous act of Mohammad Husain and 
it was secured by fraud and undue influence 
by Mohammad Yusuf to gain unlawful ad- 
vantage to himself. The trial Judge has 
expressed himself on this part of the case as 
follows: . 

“From all the above facts it is clear that Moham- 
mad Husain was a regular invalid on account of 
attacks of paralysis. ) 
brain and Mohammad Yusuf probably found a very 
opportune moment for carrying out his scheme of 
self-aggrandisement. His relations with Azimuddin 
were already estranged. There is a letter (x. A-61 
of December 5, 1932; which was sent from Calcutta 
by’ Mohammad Mustafa. The word used in it is 
‘Satan’ most probably meaning thereby Moham- 
mad Yusuf who was the cause of all the troubles. 
Under the circumstances it is highly pro- 
bable that Mohammad Husain who had not a 
sound brain and disposing mind succumbed to the in- 
fluence of Mohammad Yusuf. 

One further fact is worth being noticed, This 
Mohammad Yusuf appears to have got a special knack 
fox, securing ‘wagqf’ deeds from people. One similar 
deed was written by Abdul Samad, father of Abdul 
Hamid, which was registered after his death by the 
same Sub-Registrar who registered the ‘wagf’ deed in 
question in this suit. Yusuf was its marginal witness. 
That ‘wagqf’ deed too was set aside, though by mutual 
agreement of the interested parties.” 

At the same time the learned trial Judge 
has further found : ; 

“After having thoroughly considered the evidence of 
the parties I am of opinion that ib is established that 
the ‘wagf’? deed was duly executed by Mohammad 
Husain at a time when he was in his senses.’’ 


The learned Judge has also decided Issue 
No. 2 in this suit which related to the 
genuineness of the wagf and its being given 
effect to and its being executed by Mohammad 
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Husain at a time when he had sound dis- 
posing mind in favour of the defendants’ 
The case is not free from suspicion, but on 
the whole we have come tothe conclusion 
that the finding of the trial Court on the due 
execution of the wagf should not be dis- 
turbed. There remains now the question 
whether the wagf having been duly made 
by Mohammad Husain is valid inlaw, and 
the first question which arises for consi- 
deration is whether the ultimate trust which 
is in favour of kare khair is void for un- 
certainty. A trust in favour of charity 
exclusively never fails for want of certainty 
and never fails by reason of indefiniteness 
or uncertainty of objects. Ever since the 
cases in Moggridge v. Thackwell (1), Mog- 
gridge v. Thackwell (2), Moggridge v. Thack- 
well (3) and Mills y. Farmer (4), were de- 
cided by Lord Eldon, the law has been well 
settled in England that a trust for charity 
generally or a trust for charitable proposes 
to be determined by nominated trustees are 
perfectly good trusts. Equally well settled 
itisin England that where a trust is for 
charity or benevolence, or is a trust for 
charity or philanthropy or is a trust for 
charity or patriotism or is a trust for chari- 
table or philanthropic or benevolent objects, 
such trusts are void for uncertainty. In all 
such cases it has been held that the word 
“or” is used disjunctive and such trusts 
permit the trustees to spend the trust funds 
either on charitable objects or the other 
alternative object which may be benevolent, 
philanthropic and patriotic anda trust for 
benevolence, philanthropy and partriotism 
is not-exclusively charitable and is void for 
uncertainty. But trusts for charity and 
benevolence or charity and philanthropy or 
for charitable and philanthropic objects 
where the word “and” is used conjunctively 
have been upheld. | 

The principle underlying the English 
cases of Chancery seems to be that where a 
trust is exclusively for charity, it will be 
upheld and it will never fail because the 
objects are not specified. On the other 
hand, if the trust is for benevolent objects, 
philanthropic objects or patriotic objects 
such objects may be charitable and may 
also include objects non-charitable. There- 
fore when a trust is a mixed trust with 
charitable and non-charitable objects and 
it is permissible to the trustee to spend the 


whole money on non-charitable objects 
(1) (1792) 1Ves, J 464; 3 Bro. CC 917; 2 R R 


0. 

(2) (1802) 7 Ves. 36; 1 Ves. J 475. 

(3) (1807) 13 Ves 416: 6 R R 76. 

(4) (1815) 19 Ves. 483. 1 Mer. 55; 13 R R 247, 
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without being called upon to account for 
maladministration it is void for uncertainty. 
In cases where a trust is in the alternative 
form, for example, for charitable or þe- 
nevolent objects, the option remains with 
the trustee to spend money on an alterna- 
tive object which may be wholly non-chari- 
table and, therefore, such trusts are regarded 
as void. But where the trust is for chari- 
table and philanthropic objects it is possible 
to read ‘and’ conjunctively and here charity 
dominates and the philanthropic object has 
to be charitable and such a trust comes 
within the principle where charity is the 
exclusive object of the trust. In Snell’s 
Principles of Equity, Edn. 21st, at p. 102 the 
law is stated as follows : 

“(1) Where the objects of a private trust are inde- 
finite, the trust fails; but a charitable trust will never 
fail for uncertainty of objects.e So long as the trust 
instrument shows a clear intention to devote the property 
to charity, it is immaterial thaf the particular mode in 
which the intention is to be carried into effect isleft un- 
certain. <A testator may simply direct the property to 
be applied for charitable purposes or for such charitable 
purposes as his executors or trustees may select : Mills 
v. Farmer (4), Moggridge v. Thackwell (2),and In re 
Willis: Shaw v. Willis(5). But in all cases where the 
particular objects are left indifinite, the intention must 
beexclusively charitable, or the gift will fail. Tor in- 
stance ifa testator directs the property to be used for 
such ‘charitable or deserving’ ‘charitable or philanthro- 
pic,’ ‘charitable or benevolent, or charitable or 
patriotic’ objects as his executor may select. 
the gift will wholly fail, for all deserving, philan- 
thropic, benevolent or partriotic objects are not 
charitable, and it would, therefore, be open to the 
executor, without committing any breach of his 
duty to a ply the whole of the property to a non- 
charitable object. The trust cannot in such a case be 
said to be charitable, or, at any rate, not exclusively 
charitable ; Morice v. Bishop of Durham (6), Hunter 
v. Attorney-General (D, In re Davidson, Minty v. 
Bourne (8), Inre Da Costa (9), Attorney-General for 
New Zealand v. Brown (10), Houston v. Burns (11), 
In re Chapmen; Hales v. Attorney-General (12), 
In re Davis; Thomas v. Davis (13) and Attorney- 
General v. National Provincial Bank of England, Lid, 
(14), If, however, the executor is directed to apportion 
the property between undefined charitable and non- 
charitable objects, so that he could not, without breach 
of duty, appropriate all of it to the non-charitable 


(5) (1921) 1 Ch. 44: 90L J Ch. 94; 124 L T 290 

(6) (1805) 10 Ves, 522. 

(7) (1899) A © 309; 68 LJ Ch.449; 80L T 732; 47 
W R 673; 15 T L R 384. 

(8) (1909) 1 Ch. 567; 78L J Ch. 437; 99L T 222; 59 
S J 622; 24 T LR 760, 

(9) (1912) 1 Ch. 337: 81 L J Ch. 293; 106 L T 458; 56 
S J 240; 28 T LR 189. 

(10) 1917) A 0393: 86 L J PO 132. 116 L T 624; 33 
TÈ R294 


(11) (1918) A C 337: 87 L J P C 99; 119 L T 462; 34 
T L R 219. 

(12) (1922) 2 Ch. 479; 91L J Ch. 527; 127 L T 616: 
66 S J 522, 

(13) (1923) 1 Ch. 225; 92 L J Ch. 322; 128 L T 735; 67 
S J 297-39 T Lb 201. 


(14) (1924) A C 262; 93 L J Ch. 231; 131 L T 34; 40 
T L R191; 688 J 235, 
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objects, the trust will not wholly fail, for, in default of 
apportionment, by the executor, the Court would ap- 
portion the property equally between the two classes of 
objects, equality being equity, and the trust will only 
fail as regards the part apportioned to the undefined - 
non-charitable objects ; Salusbury v. Denton (15) and 
In re Clarke (16). Also objects described as ‘charit- 
able and deserving’ or as ‘charitable and benevolent 
will occasionally be construed simply as charitable 
objects and added words being treated as merely 
restrictive of the class of charities to which the property 
can be devoted : In re Best Jarvisv. Birmingham 
Corporation (17) and Inre Eades (18).” l 

In Tudor on Charities, Edn. 4 on pp. 97 
to 100, the law is stated as follows : 

“Where a charitable intention is shown which is not’ 
confined toan object initially impracticable or illegal it 
is immaterial to the validity of the gift that the parti-> 
cular objects are left indefinite or, if specified are im- 
practicable or illegal. Where the substantial intention 
is charity, the law provides a mode for carrying that 
intention intoeffect, if no particular mode is prescribed 
by the donor; or if a particular mode is prescribed 
which cannot be accomplished, it substitutes another in 
its place In accordance with the aboverule, 
gifts for charity are supported although no particular 
mode of carrying out the intention is prescribed, as 
gifts for charity generally or for general purposes of a 
character unquestionably charitable, as for the poor or 
for educational or religious purposes, or puxposes 
synoymous therewith......... The case is the same where 
a testator gives property to such charitable uses as he 
shall name, and names none ; for the mere omission- to 
make the particular nomination is not sufficient to 
revoke the charitable intention originally expressed. 
So also where a testator directed a fund ‘to be applied 
to such charitable usesashe had by writing under his 


hand formally directed, and no such writing was found. `>- 


Similarly, where the names of the particular charities. ` 
or some of them are left blank.” 

In Hunter v. Attorney-General (7) at p. 
323", Lord Davey in his speech has stated the 
law as follows : 

‘What then, is the law applicable to the case ? There 
are two clases of authorities. On the one hand, there 
is a long series of cases extending from Morice v. 
Bishop of Durham (19), decided by Sir William Grant 
and Lord Eldon, In re Macduff; Macduff v. Macduff 
(20) decided by the Court of Appeal in 1896, and includ- 
ing two decisions of Lord Cottepham. In these cases it 
nas been held that where charitable purposes are mixed 
up with other purposes of such a shadowy and indefinite 
nature that the Court cannot execute them (such as 
‘charitable or benevolent’ or charitable or philanthropic 
or ‘charitable or pious’ purposes), or where the deserip- 
tion includes purposes which may or may not be charit- 
able (such as ‘undertakings of public utility’), and a 
discretion is vested in the trustees, the whole gift fails 
for uncertainty. In Vezey v. Jawson (21), the trust 
was to dispose of the residue in such charitable or public 
purposes as the laws of the land would admit, or to 


(15) (1857) 3 K & JF29; 26 L J Ch. 851; 3 Jur. 
(xs) 740; 5 W R 865: 112 R R 277. 

(16) (1923) 2 Oh. 407; 92 L J Oh. 629; 129 I, T 310; 
67 SJ 680; 39T LR 433. $ 

(17) (1904) 2 Ch. 354; 73 L J Ch. 808; 53 W R 21. 

(18) (1920) 2 Ch. 353; 89 L J Ch. 604; 123 L T 
777 


(19) (1804) 9 Ves 399: 10 Ves. 521: 7 R R 232. 
(203 (1896) 2 Ch. 451; 65 L J Ch. 700; 74 LT 706; 45 
W R154 


(21) (1822) 1 S & S69; 90 R R £78. 
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any persons as the trustees in their discretion should 
think fit, or as they should think would have been 
agreeable to him, if living, and as the laws of the land 
did not prohibit. Sir John Leach said: ‘The testator 
has not fixed upon any part of this property a trust for 
a charitable use; I cannot, therefore, devote any part of 
it to charity.........-- The necessary consequence is, that 
the purposes of the trust being so general and undefined 
that they cannot be executed by this Court, they must 
fail altogether, and the next of kin become entitled to 
the property.’ 

On the other hand, it has been decided in cases such 
as Attorney-General v. Doyley (22) and Salusbury v. 
Denton (15), that where the trustees havea discretion 
to apportion between charitable objects and definite and 
ascertainable objects non-charitable the trust does not 
fail ; but in default of apportionment by the trustees 
the Court will divide the fund between the objects charit- 
able and non-charitable equally. 

My Lords, 1 have come to the conclusion that the 
present case falls within the first class of cases. As 
Sir William Grant says, in Morice v. Bishop of Durham 
(19). ‘The question is not whether the trustee may not 
apply it upon purposes strictly charitable, but whether 
he is bound so to apply it.’ The answer to that ques- 
tion in the present case can only be that there is no such 
obligation. On the other hand, the other purposes to 
which conceivably the trustees may apply the whole 
fund in their discretion are not described with suff- 
ee definiteness for the Court to attach any trust upon 
them. 

A third class of cases was relied on by the Attorney- 
(General of which Sinnettv Herbert (23), and In re 
Douglas ; Obert v. Barlow (24), are examples in which 
there isa general overriding trust for charitable pur- 
poses, but some of the particular purposes to which the 
fund may be applied are not strictly charitable or one 
`. of two alternative modes of application is invalid in 
law. In such cases the trust is good and the Court 
will give effect to the general charitable trust, but the 
trustees are restricted from applying the fund to the pur- 
poses or in the manner which are objectionable. But, 
in my opinion, those cases have no application to that 
before your Lordships, because, as I have already said 
I think that there is not here any general trust for 
charity binding the whole fund.”’ 


In India the Judicial Committee in Run- 
chordas v. Parvatibai (25), have held that 
a bequest for dharam is void for uncer- 
tainty. The Sanskrit word ‘dharam’ is cap- 
able of many interpretations and often has 
been used in the sense of charity, pure and 
simple, both by Hindu Law-givers as well 
as popularly, but their Lordships took the 
interpretation of this word from Wilson’s 
Dictionary who has defined it to be “law, 
virtue, legal or moral duty.” Relying upon 
the well-known case in Morice v. Bishop of 
Durham (6), in which the bequest was “for 
such objects of benevolence or liberality as 
the executor should most approve of” and 
in In re Macduff, Macduff v. Macduff (20), 


(22) (17385) 4 Vin. Abr. 485; 7 Ves. 58n. 
(25) (1872) 7 Ch. 232; 41 L J Ch. 388; 26 L T7; 20 
W R 270. 


(24) (1887) 35 Ch. D472; 56 SJ Ch. 913; 56L T 
786; 35 W R 740. 
(25) 23 B 725; 260 I A 71; 1. Bom. L R 607; 7 Sar. 
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at p. 463*, in which the words of the be- 
quest were “purposes charitable or philan- 
thropic” their Lordships held that a trust 
for dharam which means law, virtue, legal 
or moral duty is equivalent to a trust for 
such purposes as are mentioned in Morice 
v. Bishop of Durham (6) and In re Macduff, 
Macduff v. Macduff (20) and was conse- 
quently void. On the meaning which was 
put upon the word ‘dharam’ by their Lord- 
ships as equivalent to charitable or bene 
volent purposes there can be no question as 
to the applicability of the English cases which 
were applied by their Lordships. But ever 
since the judgment was pronounced and 
although it has stood the ground up to this 
day it has exercised the mind of Indian 
lawyers and Indian Judges on the question 
whether the integpretation put _by their 
Lordships on the word ‘dharam itself was 
not open to question. The judgment of their 
Lordships was pronounced in 1899. In 1907 
in Parthasarathy Pillar V. Thiruvengada 
Pillai (26), Sir Subramania Ayyar, J., in 
his dissenting judgment has expressed the 
view that a bequest for dharam is a good 
bequest and he hasexplained with reference 
to Sanskrit texts and with reference to other 
considerations what should be the proper 
interpretation of the word ‘dharam’ when 
a trust is created for it. In Advocate-Gene- 
ral of Bombay v. Jimbabai (27), at pp. 283, 
284, Beauman, J. has expressed himself as 
follows on this matter : l 

“If has often been held that gifts to ‘dharam’ are 
void for uncertainty. I have never been able to concur 
whole-heartedly in the niceties of legal distinction 
which have led to and been used in support of these 
decisions. In this country ‘dharam’ does mean roughly 
andalmost invariably in the cases which have come up 
for legal decisions just “charity” and nothing else. It 
is true that an Oriental’sidea of charity might be a 
little wider and looser than that of Lord Eldon, parti- 
cularly amongst the lower and more illiterate classes of 
Hindus and Muhammadans. But a liberal use of the 
convenient doctrine cypres, which is surely elastic 
enough to reach almost anything, which Judges wish to 
reach might have validated the technical defects and 
cured the infirmity. The ground of the rule in Eng- 
land appears to have been that asall charities were the 
special care, and under the direct control of the Court 
of Equity,that Court must refuse to accept as “charity 
any gift which, by reason of the vagueness of the langu- 
age in which it was expressed, left the Court in doubt 
as to how it was tobe applied. I should hardly have 
thought that, outside the region of a rather hyper- 
réfined legal pedantry, such considerations had any 
substance or real practical weight. But so the law un- 
doubtedly stands, and where testators bequeath funds 
to “dharam’’ the Courts decline t> validate the gift as 
a gift to ‘‘charity’’ in the English sense.” 


(26) 30 M 340; 17 M L J 279;2 M L T 198. 
(27)41 B 181 (283, 284); 31 Ind. Cas. 106; A I R 1515 
Bom. 151: 17 Bom. tu R 799. 
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Unlike the word dharam the word khat- 
rat has not yet received a judicial inter- 
pretation from their Lordships of the Privy 
Council. There are no doubt some cases of 
‘Indian Courts in which it has been held 
that the word khairat is not equivalent to 
the English word “charity” and khairat in 
India includes many things which in Eng- 
‘land would be regarded as non-charitable: 
see Mustag Hussain v. Hakim Mohd. 
Hassan Khan (28) and Punjab Sind Bank 
Ltd., Lahore v. Anjuman Himayat Islam 
(29). There is a case of Sind Court in 
Mahommedally Ibrahimji v. Lakhmichand 
I ssardas (30), which was affirmed in appeal 
In Mahommedally Ibrahimji v. Lakhmi- 
chand: Issardas (31), in which a bequest 
for khatrati kam was held to be void for un- 
certainty. In this Sind ease with reference 
to the Sindhi expression which was used in 
the document an ‘interpretation was put 
‘that the khairati works might include works 
of non-charitable nature. We are aware 
that in England the word “charity” in 
‘Chancery Court has got a technical meaning. 
This matter has been discussed by us at 
length in a recent case decided by us in 
First Appeal No. 324 of 1937. Mirza Hidayat 
Beg v. Seth Behari Lal (32). We know that 
in England all objects of public utility are 
not regarded as charitable, but we have no 
doubt that the word khairat as itis used 
in these provinces, does correspond with 
the technical meaning of the word “charity” 
as itis understood in English Law and as 
1t was explained by Lord Macnaghten in 
«Commissioners of Income-tax v. Pemsel 
(33); at p. 583. The basic idea of khairat 
as the term is understood in these pro- 
vinces isa relief of the poor and the sick 
and we donot think that under the cover 


-f the word khairat it will be permissible 


-to spend any trust fund by any trustee for 
¿any purposes which could be regarded as 
non-charitable by Chancery lawyers in 
England. 

Allied with a trust for khairat may bea 
‘trust for kare khair or umure khair or nek 
kam which expressions in one sense and 


more literally may be translated as good: 


(28) AT R 1933 Lah. 961; 146 Ind. C i 
ei beta eee 


(29) A IR 1935 Lah. 596: 158 Ind. 37. 
wa Be - nd. Cas. 987; 37 P L 
o A I R 1929 Sind 52; 111 Ind. Cas. 882: 23S L R 


(31) A IR 1931 Sind 75; 130 Ind. Cas. 556: 25 
R 2 Jnd Bul: 1931) Sind 44. ponent 
nd. Cas. 3; A I R 1941 All. 
A LJ 295: 14 R A 132. se a 
(33) (1891) A C 531 (583); GLL J Q B 265,65 L T 621; 
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works and which expressions in another 
sense and in a narrower sense may be trans- 
lated as a charity and charitable works in the 
sense of khairat. In our opinion, it is a 
question of interpretation in each case in 
which sense the expression is used In a par- 
ticular document. If the expression is used 
in the sense of good works there is no diff- 
culty whatever. It will then be allied to a 
trust for benevolent purposes, philanthropic 
purposes in terms of English cases and to a 
trust for dharam in terms of Indian cases 
and is, therefore, void for uncertainty because 
good works may be non-charitable and the 
trustee may be able to divert the entire 
funds in non-chariable works without being 
called upon to account for maladministra- 
tion. On the other hand, it is possible on 
the construction of a particular document 
to hold that kare khair is used in the nar- 
rower sense of a trust for charity and in 
those cases, in our opinion, the trust would 
be exclusively for charity and would not be 
void for uncertainty. There have been cer- 
tain cases of Indian Courts in which a trust 
for kare khair has been held to be void for 
uncertainty : see Radhey Shyam v. Radhey 
Lal (34) and Gauri Shankar v. Mohan Lal 
(35). In this latter case the bequest was 
for nek kam. In Ahmadi Begam v. Badrun- 
Nissa (36), the bequest was for umure 
khavr, in Mariambi v. Fatmabar (37), it 
“was for dharam khairat wagaira joined to- 
gether and there is a case in Mukarram 
Ali Khan v. Anjuman-un-nissa Bibi (38), 
in which a trust for umure khair allied 
with other works was held to be valid. We 
do not think that these cases lay down as a 
matter of law that in a proper case on con- 
struction of a document umure khair and 
kare khair cannot be interpreted to mean 
charity in the narrower sense but if they 
do and if they contain anything which is 
inconsistent with what we have said above 
or with what we are going to say hereafter 
then with all respect we cannot agree. 

What then is the law on the subject 
which is applicable to this case? In our 
opinion, a trust for charity simpliciter so 
long as it is confined to charity exclusively 


(34) A I R 1927 Oudh 213; 97 Ind. Cas. 934; 1 Luck. 
554;3 OW N 714, ; 

(35) AITR1940 Oudh 275; 187 Ind. Cas. 597; 15 
a 674, 1940 O W N 414; 1940 OL R 222; 12 RO 
385. 
(36) AIR 1940 Oudh 324; 189 Ind. Cas. 391; 15 
Luck, 586; 1940 O W N 689; 1940 O L R 458; 13 R O 
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(37) A I R 1929 Bom. 127; 116 Ind. Cas. 242; 31 
Bom. L R 135; Ind. Rul. (1929) Bom. 338. 

(38) 45 A 152; 69 Ind. Cas. 836; A I R 1924 Al. 223; 
20 A LAJ 9084. 


1941 


BOMBAY HIGH COURT 
Civil Revision Application No. 374 
of 1940 
January 28, 1941 
DivaTia, J. 

JAIJIBAI PESTONJI MODI— 
PLAINTIFF—APPLIOANT 
Versus 


BHIKHIBAI CHANDULALCHHOTALAL 


-—DEFENDANT— OPPONENT. 

Civil Procedure Code (Act V of 1908), 0. XXO 
r. L— Permission relates not to withdrawal of suit 
but to filing of fresh suit—Suit ends when with- 
drawal is permitted — Plaintiff cannot subsequently 
ask Court to modify terms or revive suit- Plaintiff 
while applying for withdrawal can request Court 
to acquaint with terms to be tmposed—Court also 
can suo motu doit—But terms can only be modified 
before withdrawal is formally made. 

If the plaintiff simply wishes to withdraw from a 
suit, he can doso without asking for any permission 
from the Court. Butif he wishes to withdraw it with 
liberty to institute a fresh suit in respect of the same 
subject-matter, he has to ask for permission from the 
Court, and it can be given on such terms as it 
thinks fit. The permission relates notto the with- 
drawal from the suit but to the filing of another suit. 

After the order is made permitting the withdrawal 
of the suit on certain conditions it is not open to the 
plaintiff to apply to the Court to modify the condi- 
tions. Once the order of permission to withdraw is 
made andthe suit has ceased to exist, if isnot open 
to the plaintiff to ask the Court torevive the suit on 
the ground of non-acceptance of the terms. 133 d. 
Cas, 256 (1), followed, 118 Ind. 584 (6%, expialned. 

The plaintiff, while applying for withdrawal, might 
request the Court to acquaint him with the terms 
which it wishes to.impose, before the final order is 
made. Itis also open tothe Court without any such 
request to indicate such terms to the plaintiff, and after 
hearing the plaintiff it may modify themor evenallow 
him to withdraw his application for withdrawal and 
proceed with the suit. But all this must be done be- 
fore the order of withdrawal is formally made. 


C. R. App. against an order of the Joint 
First Class Sub-Judge at Nadiad, in Suit 
No. 15 of 1938. 


Messrs. A. G. Desai and C. K. Shah, fo 
the Applicant. 


Mr. P. B. Shingne, for the Opponent. 


Order.—This revision application is filed 
by the plaintiff ina suit for a declaration that 
certain property was not liable to be sold in 
execution of a decree obtained by the defen- 
dant, who is the opponent here, against one 
Bapuji. After issues were framed the plain- 
tiffs applied to the Court for permission to 
withdraw the suit with liberty on the ground 
that the property was in possession of the 
Receivers in another suit filed by the other 
creditors of Bapuji, that in their absence this 
suit might fail for want of necessary parties 
and that a fresh suit was, therefores necessary 
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impleading all proper parties. The appli- 
cation was presented on February 15, 1940, 
and on the same day the learned Judge pass- 
ed an order to the effect that he was satisfied 
that in the ends of justice, the plaintif may 
be allowed permission to withdraw the 
suit with liberty to institute a fresh suit in 
respect of the subject-matter on condition 
that the plaintiff’s pay in cash full costs of the 
defendant in this suit before the institution 
of a fresh suit. 

On the next day, i. e., the 16th, the 
plaintiffs applied to the Court that the 
condition of paying the full costs imposed 
by the Court was not legal or in any case 
equitable, as even if the suit failed for 
want of necessary parties, 7. e., ona pre- 
liminary ground, without being decided on 
merits, the costs payable to the other side 
would be only one-fourth of the full costs. 
The plaintiffs further stated that the condi- 
tion being very heavy,they had not withdrawn 
the suit and that they would do so after it 
was revised. After hearing the other side 
the Court dismissed that application on 
April 6. It appears that in the meanwhile, 
on February 21, the learned Judge had 
signed the bill of costs which was drawn 
up in pursuance of theorder of the 1dth. 
The defendant's Pleader countersigned it, 
but the plaintiffs Pleader did not. 

After the dismissal of their application 
on April 6, the plaintiffs on the same day 
applied again that the dismissal of their appli- 
cation was wrong, they had not withdrawn 
the suit which was still pending and that the 
Court should proceed with its further hearing. 
The Court dismissed that application also on 
the ground that the suit had been already 
withdrawn and had, therefore, come to an 
end on February 15, when the plaintiffs’ first 
application for leave to withdraw was grant- 
ed and that the bill of costs was also signed 
on February 21. The learned Judge relied 
on the decision in Shidramappa Mutiappa 
v. Mallappa Ramchandrappa (1), for hold- 
ing that once the suit had been withdrawn it 
was no longer pending, that it must be taken 
to have been withdrawn when the order 
for withdrawal was passed and that the 
permission granted referred only to the 
filing of a fresh suit on certain conditions. 
It is this order which is challenged by the 
plaintiffs in this revision application. 
Order XXIII, r. 1, Civil P. C provides: 

“Where the Court is satisfied—(a) that a suit must 


fail by reason of some formal defect, or (b) that there 
are other sufficient grounds......... if may, on such terms 


(1) 33 Bom. L R 278: 133 Ind. Cas. 256; A I R 1931 
Bom. 257; 99 B 206; Ind. Rul. (1931) Bom. 368. 
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as it thinks fit, grant the plaintiff permission to with- 
draw from such suit......... with liberty to institute a 
fresh suit in respect of the subject-matter of such 
Sülb sasae á 


It is clear that if the plaintiff simply wishes 
to withdraw from a suit, he can do: so with- 
out asking for any permission from the Court. 
But if he wishes to withdraw it with liberty 
to institute a fresh suit in respect of the same 
subject-matter, he has to ask for permission 
from the Court, and it could be given on such 
terms as it thinks fit. It is further clear 
that the permission relates not to the with- 
drawal from the suit but to the filing of 
another suit. There is a difference of opinion 
among the High Courts as to whether, 
after the Court grants permission to with- 
draw with liberty on certain conditions, the 
suit must be regarded as pending till the 
second suit is brought. e So far as our High 
Court is concerned, the view taken in Shidra- 
mappa Mutappa v. Mallappu Ramehan- 
drappa (1), is that when once a suit has 
been withdrawn, it is no longer pending, and 
the permission given by the Court relates to 
the bringing of the fresh suit. A suit should 
be regarded as having been withdrawn when 
an order is made by the Court on the appli- 
cation to withdraw: see Jaimala Kumar 
v. Collector of Saharanpur (2) and Seethai 
Achi v. Meyappa Chettiar (3). This order, 
therfore, terminates the suit,although itis not 
a decree within the meaning of the Civil P.C. 
as held in Patloji v. Ganu (4) and Kulandai- 
velu Nachier v. Ramaswami Pandia Thalvan 
(5). It, therefore, follows that after the order 
is made permitting the withdrawal of the 
suit on certain conditions, it is not open to 
the plaintiff to ask the Court to modify or 
annul those conditions, because the suit has 
already ended when the order is made. Itis, 
however, contended on behalf of the petitioner 
that the Allahabad High Court has held in 
Rachhpal Singh v. Sheo Ratan Singh (6), 
that a suit is withdrawn after the plaintiff 
has accepted the terms imposed by the 
Court, and that it is, therefore, open to 
the plaintiff to ask for a modification’ of the 
terms or even to withdraw the application for 
the withdrawal of the suit even after the 
order of withdrawal is made by the Court. 
Jt is further contended that this decision 
has been quoted with approval in Shidra- 

(2) 55 A 825; 149 Ind. Cas. 7931; ATR 193! Al, 1; 
(1933) A L J 1512; 8 R A919, 

(3) 57 M 892; 150 Ind. Cas. 282; A I R193: Mad. 
377; 66 M LJ 517; 3JL W 521;7R M L. 

(4) 15 B 370. A 

(5) 51 M 664; 108 Ind, Cas. 539; A I R 1928 Mad. 
416; 55 M L J 343; 27 L W 286. f 

(6) A I R 1929 AIL 692; 118 Ird. Cas. 584; Ind. 
(1929) AJI. 888, 
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mappa Mutappa v. Mallappa Ramchan- 
drappa (1). It is true that this decision 
is referred to both by Patkar, J., as well 
as Baker, J., in Shidramappa Mutappa v. 
Mallappa Rumchandrappa (1). It is observ- 
ed by Patkar, J. as follows (p. 2845): | 

“The question has been considered in Rachhpal 
Singh v. Sheo Ratan Singh (6),in which the view of 
the Calcutta High Court in Shital Prasad v. Gaya 
Prasad (7), was not accepted and it was held that once 
the plaintiff has accepted the terms imposed by the 
Court, the case is declared to be withdrawn and is no 
vlonger pending and the plaintiff must comply with those 


terms strictly or take the consequences of being barred 
from filing a second suit.” 


Baker, J. observes as follows with regard 
to that decision (p. 288*) : 

“That judgment refers to all the authorities, and his 
conclusion, with which I agree is that once the plaintiff 
has accepted the terms imposed by the Court the case is 
declared to be withdrawn and is no longer pending, 
and the plaintiff must comply with those terms strictly 


or take theconsequences by being barred from filing a 
second suit.” 


These passages do not, in my opinion, 
indicate that our Court took the view that 
even after the order permitting the with- 
drawal of the suit on certain conditions 
was passed, it was open to the plaintiff to 
apply to the Court to modify the condi- 
tions or to proceed with the suit on the 
ground that he didnot wish to accept the 
conditions imposed. On the contrary this 
view would be inconsistent with the decision 
in Shidrumappau Mutappa v. Mallappa Ram- 
chandrappa (1) that the withdrawal takes 
place and the suit ceases to be pending when 
the order for its withdrawal is made. 
In fact, another passage in the judgment 
of the Allahabad High Court in Rachhpal 
Singh v. Sheo Ratan Singh (6) is to the effect 
that the Court will intimate to the plaintiff 
whether if is willing at all to give permission 
to file a fresh suit andifso on what, if any, 
terms, if the plaintiff accepts these terms, the 
order of withdrawal with these terms will be 
passed and the suit will caese to be a pend- 
ing suit. It would thus appear that even 
according to that decision the non-acceptance 
of the terms by the plaintiff should take 
place before and not after the order of 
withdrawal is passed. In my opinion, there- 
fore, once the order of permission to withdraw 
is made and the suit ceased to exist it is 
not open to the plaintiff to ask the Court 
to revive the suit on the ground of non- 
acceptance of the terms. No doubt cases 
may occur where it would be a hardship on 
the plaintiff if the Court imposes such terms 
for withdrawal as would be very difficult 


(7)19 C L J 529; 23 Ind, Cas. 210; AIR 1914 Cal. 
207, ; 
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to fulfil,and the plaintiff might prefer to 
proceed with his suit in spite of its defect 
rather than tocomply with the terms which 
he feels very hard. To obviate this result 
the plaintiff, while applying for ‘withdrawal, 
might request the Court to: acquaint him 
with the terms .which it wishes to impose, 
before the final order is made. It is also 
open to the Court without any such re- 
quest to indicate such terms to the plain- 
tiff, and after hearing the plaintiff, it 
may modify them or even allow him to 
withdraw his application for withdrawal 
and proceed with the suit. Butall this must 
be done before the order of withdrawal is 
formally made. The order of the lower 
Court is, therefore, correct, and the Rule is 
discharged with costs. 


“Di Rule discharged, 
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MADRAS HIGH COURT 
Full- Bench 
Letters Patent Appeal No: 18 of 1940 
April 8, 1941 
LEACH, C. J. KRISHNASWAMI AYYANGAR 
AND SOMAYYA, JJ. 
C. THIRUVENGADA MUDALIAR— 
APPELLANT 
VETSUS 
M. RAJABATHAR MUDALIAR— 


i RESPONDENT 

Religious Endowments Act (XX of 1863), ss. 7, 12— 
Madras Hindu Devasthanam Committee created under 
Act, if can appoint trustee for term of years. 

The Madras Hindu Devasthanam Committee created 
under the Religious Indowments Act, 1863, can make 
the appointment of a trustee for a term of years and 
is not bound to appoint a trustee for life. A trustee is 
not a servant of the Committee. 25 Ind, Cas. 965 (8) 
and 61 Ind. Cas. 783 (10), approved. 

[Case-law referred to.] 


L. P. A. against the judgment and decree 
of King, J. reported inl91 Ind. Cas. 410. 


Messrs. N. Sivaramakrishna Ayyar and 
A. Venkatasubbu Mudaliar, for the Appel- 
lant. 

My. 
Curie. 

Leach, C. J.—This appeal raises the 
question whether the Madras Hindu Devas- 
thanam Committee created under the Reli- 
gious Endowments Act, 1863, is bound, in 
appointing a trustee to make the appoint- 
ment for life or whether it can make the 
appointment for a term of years. On 
March 8, 1929, the Committee appointed the 
appellant a trustee for life of the Sri Thiru- 
vateeswarar temple in Madras. Qn Novem- 


N. Srinivasa Ayyangar, Amicus 
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ber 15, 1935, the Committee appointed the 
respondent a trustee of the same temple, 
but limited his appointment to a period of 
three years. The appellant objected to the 
respondent entering upon the duties of his 
office. The reason given was that the appoint- 
ment to be valid must be for life. On 
December 5, 1935, the appellant filed in the 
City Civil Court the suit out of which this 
appeal arises for a declaration that the res- 
pondent’s appointment is invalid and for an 
injunction restraining him from interfering 
with the appellant’s management. The prin- 
cipal City Civil Judge who tried the case- 
held that the Committee had power to ap- 
point the respondent a trustee for a period 
of three years and dismissed the suit. The 
appellant appealed to this Court, but with- 
out success. Thee appeal was heard by 
King, J., and the present appeal is from his 
judgment under cl. 15, Letters Patent. 

For the purpose of appreciating the pro- 
visions of the Religious Endowments Act, 
1863, it will a useful to refer first to the 
Madras Endowments and Hscheats Regula- 
tion, 1817,.which governed religious endow- 
ments in the Presidency until the passing 
of tha Act of 1863 by the Govt. of India, 
Clause 2 of the Regulation vested in the 
Board of Revenue the general superin- 
tendence of all endowments in land or money 
eranted for the support of mosques, Hindu 
temples or colleges or for other pious and 
beneficial purposes. Clause 3 declared it to. 
be the duty of the Board to take such mea- 
sures as might be necessary to ensure that 
all endowments made for the maintenance. 
of such establishments were. duly appro- 
priated to the purpose for which they were 
destined by the Govt. or the individuals 
by whom the endowments were made. -To 
enable the Board the better to carry into: 
effect the duties entrusted to it by the Regu- 
lation power was given incl. 7 to appoint 
local agents in each zilla Clause 12 provided 
that in those cases in which the nomination 
had usually rested with the Govt. or with 
the public officer, or in which no private 


-person might be competent and entitled 


to make sufficient provision for the suc- 
cession to the trust and management, it 
was the duty of the local agents to propose. 
for the approval and confirmation of the 
board, a person or persons for the charge of 
trustee, manager or superintendent. On the 
receipt of the report and information re- 
quired by cl. 12 the Beard was required by 
cl, 13 either to appoint the person or persons 
nominated for their approval or to make such. 
other provision for the trust management or 
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superintendence as might seem “right and 
fit? to them with reference to the nature 
and conditions of the endowment. There- 
fore, by virtue of this clause, the Board had 
full power to make such arrangements as 
they considered to be necessary for the pro- 
per management of the trust. 

The Religious Endowments Act, 1863 took 
away from the Board of Revenue the manage- 
ment of religious endowments and the Pro- 
vincial Govt. was directed to appoint one 
or more Committees in every division 
or district to take the place and to exercise 
the powers of the Board and the local agents 
under the Regulation of 1817. The Provin- 
cial Govt. duly appointed a Committee to 
function in the city of Madras. Commit- 
tees were also appointed to function in the 
mofussil, but only the Madras Committee 
now exists. So far as the mofussil is 
concerned, Hindu religious endowments 
are now governed by the provisions of the 
Madras Hindu Religious Endowments Act, 
1996. Section 9 of the Act of 1863 provides 
that every member of a Committee appoint- 
ed under the Act shall hold his offices for 
life unless removed for misconduct or un- 
fitness, but there is no corresponding provi- 
sion in respect of appointments made by the 
committee to fill vacant trusteeships. The 
important section so far as this case 15 con- 
cerned is s. 12, which reads as follows ; 

“Immediately on the appoinment of a committee as 
above provided for, the superintendence of any such 
mosque, temple or religious establishment, and for the 
management of its affairs, the Board of Revenue, or the 
local agents acting under the authority of the said 
Board shall transfer to such committee all landed or 
other property which at the time of appointment shall 
be under the superintendence, or in the possession of 
the said Board or local agents, and belonging to the 
said religious establishment except as 1s hereinafter 

rovided for, and thereupon tho powers and responsi- 
bilities of the Board and the local agents, 1n respect to 
such mosque, temple or religious establishment, and to 
all land and other property so transferred, except as 
above, and except as regards acts done and liabilities 
incurred by the said Boardor agents previous to such 
transfer, shall cease and determine. | 

All the powers which might be exercised by any 
Board or local agent for the recovery of the rent of 
Jand or other property transterred under this section 
may from the date of such transfer be exercised by 
such committee to whom such transfer is made. 

The committee has the same powers as 
the Board of Revenue had. As we have 
already indicated, there was nothing in the 
Regulation of 1817 which restricted the 
power of the Board of Revenue in respect of 
the appointment of trustees. On the contrary 
it was left to do what it considered right 
and fit. This can only mean that the Board 
had full power to appoint a trustee for a 
term of years unless the conditions of the 
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endowment prohibited it or there was some 
special reason which demanded an appoint- 
ment for life. The Act of 1863 must be read 
in conjunction with what. went before the 
Regulation of 1817, and if this is done it will 
be seen that there is no warrant for the as- 
sertion that the Devasthanam Committee 
of Madras can only appoint trustees for life. 
The learned Advocate for the appellant has, 
however, suggested that the decisions of this 
Court have interpreted the Act differently 
and, therefore, it is necessary to examine 
these decisions. 

The first judgment bearing on the ques- 
tion was delivered by Collins, C. J., and 
Parker, J. in 1895. This case has not been 
reported, but an extract from the judgment 
is given in a footnote to the report in 
Pattikadan Ummaru v. Emperor (1). Tt 
was said that the trustee or manager was 
not in the position of a clerk or servant, 
removable at the pleasure ofthe Devastha- 
nam Committee and that he held office per- 
manently, though subject to removal for 
misconduct. Neither in this case nor in any 
of the subsequent cases was the question 
now before the Court discussed. It would 
appear that until recent times it was usual 
to appoint a trustee without limiting the 
term of his office, which, of course, meant 
that he had the office for life. There is no 
reason to suppose that this was not the 
position in tħe case before Collins, ©. J. and 
Parker, J. In Seshadri Iyengar v. Nataraja 
Iyer (2), Shepherd, J. emphasized. that a 
trustee was not a servant of the Devas- 
thanam Committee. He had what may be 
called “a freehold” in the office, and ex- 
cept for a good cause shown he could not 
be removed from it. This case was con- 
cerned with whether the Devasthanam Com- 
mittee had acted rightly in dismissing a 
trustee of a Hindu temple. There was no 
limitation of the term of his appointment, 
and in such circumstances the word “‘free- 
hold? would not perhaps be out of place. 
The appellant has laid emphasis on the 
following passage from the judgment of 
Bhashyam Ayyangar, J., in Vidyapurna 
Thirthaswami v. Vidhyanidht Thirtha- 
swami (3) 

“The religious foundations known as debutter, devas- 
thanams or temples are the most numerous in India and 
have the largest endowments, especially in the shape of 
lands, assignment or public revenue and jewellery. 
These institutions have been established for the spiri- 


tual benefit of the Hindu community in general or for 
that of particular sects or sections thereof. The manage- 


(1) 26 M 243; 2 Weir 463. 
(2) 21 M 179. 
(3) 27 M435; 14 ML J 105. 
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ment of these institutions is vested in one or more 
persons variously known in this Presidency as dharma- 


- karthas, panchayats urlans, ete., but referred to in the 


` 


Religious Endowments Act (XX of 1863) and in judicial 
decisions as trustees, managers or superintendents. 
Their office is either hereditary orfor life and, as a 
general rule, they have beneficial interest in the en- 
dowments or their income ” | ` 


Bhashyam Ayyangar, J. is here merely 
giving a general description of religious en- 
dowments as he found them, and inciden- 
tally refers to the fact that they were under 
the management of trustees who held their 
office hereditarily or for life. This statement 
is true of the conditions then extent, but is 
not quite an accurate description of things 
as they now are- The Court was concerned. 
with -maths and not temples in that case 
and was really not called upon to decide, 
ànd did not in fact decide whether the 
temple Committee has the power to make 
a term appointment. 

` Another judgment relied upon by the 
appellant is the one delivered in Ganapathi 
Iyer v. Vedavyasa Alasinga Bhattar (4). 
There the question was whether the temple 
Committee, Trichinopoly taluq, had power 
to appoint two additional trustees to take 
part “temporarily” in the management of 
the temple. It was held that- it had not. 
The Division Bench which decided this 
appeal considered that to lay down that the 
committee had an unqualified power of 
making temporary appointments would give 
it a power liable to grave abuse. Such tem- 
porary managers would, it was considered, 
be merely servants removable at the will of 
the committee, and would serve to give the 
committee a control over the management 


. inconsistent with the policy of 1863, namely 


that the actual administration of affairs, 
should be in the hands of the trustees, sub- 
ject only to the supervision of the Com- 
mittee. The finding 
could not appoint additional trustees is not 
in accord with subsequent decisions to which 
reference will be made presently. In 
Venkatachala Pillai v. Taluk Board, Saida- 
pet (5), Sundararama Sastri v. Anantha- 
krishna Naidu (6) and Sundaresa Gurukkal 
v. Subramania Mudali (7), the office of 
trustee was again spoken of as being ‘‘free- 
hold,” but these decisions cannot be taken 
as going beyond any of the earlier deci- 
sions. 


(4) 29 M 534; 16 ML J435:1M L T 197. | 
(5) 34 M 375; 10 Ind. Cae. 301; 21 M_L J 305; (1911) 
1 M W N 304 


(6)5 L W 672; 38 Ind. Cas. 695; A I R 1918 Mad, 
816. 
“(M 18 L W 212; 61 Ind. Cas. 741; A I R 1921 Mad. 
511. 
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While none of the cases already referred: 
to renders real support for the appellant’s 
case, there are certain decisions of this 
Court which are distinctly against him. ‘In 
Lhiruvengathaingar v. Ponnappaiengar (8), 
a Division Bench of this Court (Sadasiva 
Iyer and Napier, JJ.) held that for the better 
Management of a Hindu temple, a temple 
committee had power to appoint additional 
trustees by virtue of the general power 
of superintendence over temples committed 
to the committee’s care as successors to the 
Board of Revenue, but this power must 
be exercised reasonably and in good faith 
in the interests of the temple. This deci- 
sion was approved of in Sitharama Chetti 
v. Subramania Iyer (9).. In ` Govindaraja 
Mudaliar v  Sabapathi Mudaliar (10), 
Wallis, ©. J. and” Sadasiva Ayyar, J. 
expressly recognized the power of the 
committee to appoint a trustee temporarily, 
although Sadasiva Ayyar, J. considered 
that the appointment should only be made 
In an emergency. The fact that the Court 
had recognized the power to make a tem- 
porary appointment even although to meet 
an emergency meant the recognition of a 
full power in the committee to make suit- 
able arrangements for the management of a 
religious trust, 

Consideration of the authorities reveals 
no restriction in the power of this Court to 
interpret the Act of 1863 in accordance with 
What it considers to be the true intent of 
that measure and we hold that the Deva- 
sthanam Committee of Madras has an un- 
fettered discretion subject to the special 
conditions of a particular endowment. Tf it 
considers that it is better in the interests of 
a particular trust that an appointment for 
life should not be made the committee has 
in the absence of some overriding factor 
the right of making the appointment for a 
term of years. And this is in effect the inter- 
pretation which the Calcutta High Court 
gave in Golam Hossain v. Altaf Hossain 
(11). The Calcutta High Court, however, 
was of the opinion that a trustee was a 
servant of the committee and he could not 
have a freehold in the office. It has always 
been the view of the Madras High Court 
that a trustee is not a servant of the 
committee and that must now be accepted 

8) 38 M 1176; 25 1nd. Cas. 965: 

38: ue ULI d. Cas. 965; A IR 1915 Mad, 


(9) 29 M 700; 32 Ind. Cas. 211; AI R 1917 Mad. 
ool; 30M L J 29, 19M LT 25;3L wa43. | 


ao 13 L W 153; 61 Ind. Cas. 783; A I R 1921 Mad. 


(11) 61C 80; 149 Ind. Cas. 


1215; A IR 1934 Cal 
328; 58 © L J333: 380 WN i 


214; 6 RC 735. 
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so far as Madras is concerned. It has 
been urged that to recognize a right in 
the Devasthanam Committee of Madras to 
appoint a trustee for a limited term will 
result in the committee obtaining actual 
control over the management of trusts. It 
must be assumed that the committee will 
do its duty and if it does there is nothing 
to be feared. IJfit does not, the arm of the 
law is long enough to reach the committee 
and compel it to do its duty. It may here 
be pointed out that the Madras Hindu Reli- 
gious Endowments Act, 1926, recognizes that 
it is expedient to make limited appoint- 
ments. Some day perhaps the desirability 
of having one Act instead of two, govern- 
ing religious ` trusts in the presidency, may 
also be recognized. For these reasons we 
consider that the case was rightly decided 
by King J., and the appeal will be dismissed. 
We thank Mr. N. Srinivasa Ayyangar for 
having acted as amicus curie. The Court 
has received great assistance from him and 
from Mr. N. Sivaramakrishna Ayyar who 
appeared on behalf of the appellant. 


N.-S. Appeal dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 54 of 1940 

August 12, 1941 

AGARWAL, J. 
SALIK RAM AND oTHERS—APPLICANTS— 
APPELLANTS 
VETSUS 
Mst. GOMTI AND OTHERS— CLAIMANTS— 

RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), s. 45 
-Amendment by Act XI of 1939— Proceedings started 
when s. 45 had not been amended — Appellate order 
passed after amendment, is final. 

The order of the Appellate Court is final and cannot 
be challenged by way of appeal or revision, though it 
may be passed after Act XI of 1939 had come into 
force, if the original proceedings were started when 
s. 45 of the Encum. Estates Act had not been 
amended. 111 Ind. Cas. 6 (2), relied on. 196 Ind. Cas. 
260 (3), followed. 


S. ©. A. against the order of the District 
Judge of Unao, dated November 1, 1989, 


Mr. Haider Husain, for the Appellants. 
ear Ram Bharose Lal, for Respondent 
No. 3. 


Judgment.—This is a second appeal 
from an appellate decree of the District 
Judge of Unao upholding the decree of the 
oe Special Judge, Second Grade, 

nao. 
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This appeal has been preferred under 
s. 45 of the U. P. Encum. Estates Act 


of 1934. This section was amended by Act 


XI of 1939 which came into foree on Sep- 
tember 30, 1939. The decree of the Special 


Judge Second Grade was passed on March 


90, 1939 and of the Appellate Court on 
November 1, 1939. Before the amendment 
of the section the decision of the first Appel- 
late Court was final, and it was held by a 


Full Bench of this Courtin Ali Mohammad | 


v. Khalil Ahmad (1940 O. W. N., 545) (1) 
that Act XI of 1939 had no retrospective 
effect. In that case the decision of the ap- 
pellate Court was before Act XI of 1939 
came into force. In this case the order 
complained of was passed after the Amend- 
ing Act had come into force. But that does 
not make any difference in my opinion. It 
was held by a Full Bench of the Allahabad 
High Court in Ram Singha v. Shanker 
Dayal (I. L. R. 50 Allahabad, page 965), (2) 
that aright of appeal ina suit is governed 
by the law prevailing at the date of the 
institution of the suit, and by the law 
prevailing at the date of the decision of the 
suit or at the date of the filing of the appeal. 

Under the law prevailing even at the 
time of the decision of the first Court no 
second appeal lay. 
sidered by me in Mise. A. No. 101 of 
1939 (Anand Behari Lal v. Mathura Pra- 
sad (3)) and by Justice Bennett in 
Second Civil Appeals Nos. 177 and 183 of 
1940. Itwas held in these cases that the 
order of the Appellate Court is final and 
cannot be challenged by way of appeal or 
revision, though it may be passed after 
Act XI of 1939 had come into force, if the 
original proceedings were started whens. 49 
of the Encum. Estates Act had inot been 
amended, 

Tam of opinion that no second appeal 
lies and I, therefore, dismiss this appeal 
with costs. 


Appeal dismissed. 

(1) 1940 O W Nola; 189 Ind. Cas. 265: 1930 OL ER 
423-13 RO 47; A I R 1940 Oudh 337; 1940 R D 287;. 
15 Luck 612. = 7 

(2) 50 A 965; 111 Ind, Cas. 6; A IR 1928 All, 437; 26 
ALJ 998;12R D 549 (F B). 

(3) 196 Ind. Cas, 260; 1941 O W N 1061 (1); 1942 O L 
R 569; 11 R O 146. 
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BOMBAY HIGH COURT 
Motion in Appeal No. 35 of 1940 
March 12, 1941 
BEAUMONT, C. J. AND MACKLIN, J. 
CHANDRAKANT DEVJI— 
Versus 


NAROTTAMDAS AMARCHAND 
Civil Procedure Code (Act V of 1908), 0. XXII ; 
rr. 8, 11—Scope of—Presidency Towns Insolvency 
Act (III of 1909), s. 68—Money decree against in- 
solvent—Appeal prior to insolvency—Right of appeal, 


tf falls under s. 68—Appeal, if abates under 
O. XXII, r. 8, Civil Procedure Code (Act V of 
1908), 


The plain implication of O. XXII, r. 8 (1), Civil 
P. O., is that the suit does abate, if the assignee dec- 
lines to continue the suit or to give the security, 
although that is not expresssd in terms. Sub-r. (2) 
enables the Court to dismiss the suit where it has 
abated under sub-r. (1). Rule 8 is made applicable to 
appeals by r. 11. 110 lnd. Cas. 910 (2), relied on. 

A suit relating to the property of the insolvent, 
means a suit which, if successful, will increase the 
assets distributable amongst the creditors, or the 
defence of which may prevent the assets being dimi- 
nished. A right to institute an appeal, which merely 
relates to a money claim against an insolvent, is not, 
a legal proceeding relating to the property of the in- 
solvent and does not fall within the powers given by 
s. 68 to the Official Assignee. Therefore, the Official 
Assignee cannot maintain the appeal filed by debtor be- 
fore insolvency for the benefit of the insolvent’s creditors, 
and consequently the appeal does not abate under 
O. XXII, r. 8. The Official Assignee is not bound 
by the judgment appealed from, and can in insolvency 
decline toadmit the debt. 149 Ind. Gas. 910 (1), dis- 
tinguished. _ 

Motion in Appeal from Suit No. 285 of 
1940. 

Messrs. N. P. Engineer and M. M. Desai, 
for the Respondents lin support). 

Mr. C. K. Daphtary, for the Appellant 
(to show cause). 

Beaumont, C. J.—This is a motion in 
appeal No. 35 of 1940 asking, in the first 
instance, that the appeal may be dismissed 
under O. XXII, r. 8, Civil P. C., 1908, and, 
m the alternative, that the appellant may 
be ordered to give further security for the 
costs of the appeal. The appeal is against 
a money decree passed against the appel- 
lant. After the passing ofthe decree, the 
decree-holders got the debtor adjudicated 
insolvent. There is, we are told, an appeal 
against the order of adjudication, but at the 
moment the order of adjudication stands. 

The contention of the respondents on 
this motion is that the right to appeal 
against the money decree is vested in the 
Official Assignee, and that the appeal has 
abated under O. XXII, r. 5, and ought to be 
dismissed under sub-r. (2). Mr. Engineer 
for the respondents has relied on a decision 
of this Court in Rustomji v. Byramji (1), 

(1) 36 Bom. L R 79; 149 Ind, Cas. 910; AIR 1934 
Bom, 84;6 R B 404. 
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but, in my opinion, that decision is not in 
point. The Court there was considering 
whether a right to sue to set aside a money 
decree on the ground of fraud vested in the 
Official Assignee, and the Court held that 
it did so vest. Butthe question here is whe- 
ther a right to appeal against a money 
decree is affected by the insolvency of the 
appellant debtor, and that question must be 
determined by a reference to the Civil P, C. 
At the moment when this appeal was filed, 
it wasa well constituted appeal. That is 
not in dispute. The question is whether it 
ceased to bea well constituted appeal by 
reason of the insolvency of the appellant. 
That question turns on O. XXII, r. 8, Civil 
P. C., which provides in sub-r. (1) that the 
insolvency of a plaintiff in any suit, which 
the assignee gr the Receiver migh maintain 
for the benefit of his creditors, shall not 
cause the suit to abate, unless such assignee 
or Receiver declines to continue the suit or 
to give security for the costs thereof as 
therein mentioned. I agree with the view 
expressed by the Lahore High Court in 
Mul Chand-Ganga Bishan v. R M. Downie £ 
Co. Ltd. (2), that the plain implication of 
that section is that the suit does abate, if 
the assignee declines to continue the suit or 
to give the security, although that is not 
expressed in terms. Sub-r. (2) enables the 
Court to dismiss the suit where it has abat- 
ed under sub-r. (1). Rule § is made appli- 
cable to appeals by r. 11, 

Now, the only question to my mind on 
this motion is whether it can be said that 
the Official Assignee might maintain this 
appeal for the benefit of the insolvent’s cre- 
ditors. The casein Lahore, to which I have 
referred, was also a case of a money decree, 
but the question whether the appeal might 
be maintained by the Official Assignee was 
not discussed,so far as the report shows. 
In my judgment, the words “might main- 
tain” mean has the power, or is entitled, 
to maintain, and one has to look atthe Pre- 
sidency Towns Insolvency Act in order to 
see what powers the Official Assignee has in 
the matter. By section 68 (1) (d) of the 
Act the Official Assignee has power to insti- 
tute, defend or continue any suit or legal 
proceeding relating to the property of the 
insolvent. A suit relating to the property of 
the insolvent, in my opinion, means a suit 
which if successful, will increase the 
assets distributable amongst the creditors, or 
the defence of which may prevent the as- 
sets being diminished. A right to institute 
sa 10 L 208; 110 Ind. Cas. 910; A 1 R 1998 Lah. 


NAROTTAMDAS (BOM.) 


340 


. an appeal, which merely relates to a money 
| claim against an insolvent, is not, in my 
“view, a legal proceeding relating to the pro- 
perty of the insolvent and does not fall 
within the powers given by s. 68 to the 
Official Assignee. I think, therefore, that the 
Official Assignee could not maintain the 
appeal for the benefit of the insolvent’s 
ereditors, and consequently the appeal has 
not abated under O. XXII, r. 8. The Off- 
cial Assignee is not bound by the judg- 
ment appealed from, and can in insolvency 
decline to admit the debt. ; 

The question then arises whether we 
ought to direct the appellant to give further 
security for costs. He has made the ordi- 
nary deposit of Rs 500 under the High Court 
Rules. It is said that ha has got no money, 
that this suit was fought considerable 
length in the Court below, and that he can 
produce money if he wants to do so, but has 
not produced anything towards paying the 
amount of this decree. However, the gene- 
val principle on which the Courts act is not 
to order further security to be given merely 
on the ground that the appellant is poor. 
So far as I can judge from the statement 
made by Counsel, the appeal raises a ques- 
tion of law, which is arguable, and in the 
circumstances I do not think that we ought 
to order the appellant to give any further 
security for costs. The motion, therefore, 
fails and must be dismissed with costs. 


Macklin, J.—I agree. 
D. Motion dismissed. 
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ALLAHABAD HIGH COURT 
Privy Council Appeal No. 5 of 1941 
March 28, 1941 
IQBAL AHMAD, Aa. C.J. AND VERMA, J. 
Chaudhury AIDAL SINGH anp 
ANOTHER— DEBTORS—A PPELLANTS 
VETSUS 
B. MATA PRASAD AND oOTHERS—-CREDITORS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 109—Ap- 
peal by landlords to High Court against decision of 
Special Judge on their application under s.4, U.P. 
Encumbered Estates Act (XXV of 1934)—High Court 
in concurrence with Court below holding respondent 
creditor's debt not extinguished under s. 13, U. P. 
Encumbered Estates Act (XXV of 1934)—Appellant’s 
contention, however, that decree and procedure of 
lower Court was not in accordance with law accepted 
— Appeal allowed andcase remanded— Leave to appeal 
to Privy Council against order of remand sought by 
landlords-—-Remand order held not“ final order’'—Nor 
case be regarded as “otherwise fit’ under s. 109 (6). 
In an appeal to the High Court, by the landlords 

from the decisionof the Special Judge on their ap- 
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plication under s. 4, U. P. Encum. Estates Act, 
the High Court held in concurrence with the lower 
Court that the debts of the.creditors (respondents) were 
not extinguished under s. 13 of the Aci. The High 
Court, however, accepted the contention of the appel- 
lants that the procedure followed by the Special Judge 
and the actual decree passed by him were not in accord- 
ance with law. The appeal, therefore, was allowed and 
the case remanded. The landlords applied for leave to 
appeal to the Privy Council against the order of 
remand : i 

Held, that in the circumstances of this case, the point 
that the debt had been extinguished under s. 13of the 
Act, was inthe nature of a preliminary point. The 
order of the High Court may have decided an important, 
and even a vital issue, but it left the suit alive, and 
provided for its trial in the ordinary way. It could not, 
therefore, be regarded as a ‘final order’ within the mean- 
ing of s. 109, Civil P. C. 142 Ind. Cas. 328 (1), 32 
Ind. Cas. 360(2), 54 Ind. Cas. 504 (3) and 147 Ind. Cas. 
376 (4), relied on. i 

Held, also that nor could the case be certified as 
“otherwise a fit case” for appeal to His Majesty in 
Council within the meaning of cl. (¢) of s. 109, Civil 
P. C., in view of the amendment of s. 9, U. P. Encum. 
Estates Act, by Act XI of 1939, made before the 
appeal giving rise tothe petition for leave to appeal 
which was heard by the High Court which was in- 
fluenced by the change inthe law when it passed the 
order of remand. 


P. ©. A. for leave to appeal to His Majesty 
in Council, against the order of Iqbal 
Ahamd and Verma, JJ.,in F. A. No. 211 
of 1938. 


Mr. Gopal Behari, for the Appellants. 


Messrs. Baleshwari, Prasad and G. S. 
Pathak, for the Respondents. 


Verma, J.—This is a petition for leave 
to appeal to His Majesty in Council against 
an order of this Court passed in F. A. F. O. 
No. 211 of 1938, remanding the case to the 
Court below with the direction that the res- 
pondents, if they had not already filed 
written statements during the pendency of 
the appeal in this Court, should be given an 
opportunity to file their written statements 
within a time to be fixed by the Court and, 
if the written statements were filed, to pro- 
ceed to adjudicate upon the rights of the 
parties in accordance with the provisions of 
the U. P. Encum. Estates Act (XXV of 1934). 
The petitioners are landlords within the 
meaning of that expression in the U.P. 
Encum. Estates Act. They filed an applica- 
tion under s. 4 of the Act and that -applica- 
tion was in due course forwarded to the 
Civil Court in accordance with the provisions 
of s.6 of the Act. The petitioners, in their 
written statements filed under s. 8 of the 
Act, did not disclose the mortgage debts of 
the respondents, nor did they mention the 
respondents at all as their creditors. The 


result was that no notice was issued to the 
è 
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respondents. It was in these circumstances 
that the respondents had failed to file a 
written statement of their claim. The peti- 
tioners had alleged in the trial Court that the 
property covered by the mortgage of the 
respondents no longer belonged to them as 
the petitioner Aidal ‘Singh had transferred it 
to his wife. The learned Special Judge had 
held that the alleged transfer was wholly 
fictitious and fraudulent and had been made 
with the intention of defeating and delaying 
creditors. This Court agreed - with this find- 
ing of the learned Judge. It was also held 
that the conduct of the landlords, in not 
disclosing the names of the respondents as 
their creditors and the mortgage debts due 
to them, was fraudulent. The contention 
put forward on behalf of the landlords, who 
were the appellants in the appeal from order 
in this Court was that the trial Court should 
have held that the mortgage debts due to the 
respondents had been "extinguished under 
s. 13 of the Act. In the circumstances men- 
tioned above, the contention of the land- 
lords appellants was not accepted and it was 
held, in concurrence with the Court below, 
that the debts of the respondents had not 
been extinguished under s. 19 of the Act. 
Another contention raised by the appellants 
was that the procedure followed by the learn- 
ed Special Judge and the actual decree 
passed by him were not in accordance with 
law. This contention was accepted and the 
appeal was allowed and (the case was remand- 
ed as stated above. The present application 
for leave to appeal to His Majesty in Council 
is by the landlords, in other words, the party 
whose appeal was ‘allowed by this Court. 

Apart from the question whether the peti- 
tioners are entitled to appeal to His Majesty 
in Council in view of the fact that the portion 
of the order of this Court which varied the 
order of the Court below was in favour of 
the petitioners and that the portion which 
was against the petitioners affirmed the deci- 
sion of that Court, the learned Counsel for 
the respondents has contended that there is 
no “final order” as required by s. 109, Civil 
P. C., and that, therefore, the petitioners have 
no right of appeal. It seems to us that this 
contention must, in view of the decision of 
their Lor dships of the Privy Council in 
Abdul Rahman v. D. K. Cassim & Sons (1), 
he accepted. We may also refer to the Full 
Bench decision of this Court in Nuri Mian 


(1) 60 I A 76; 142 Ind. Cas. 328; A IR 1933 P C 58; 
11 K 58; 10 O W N 195; 37 L W 331; (1933) M W N 
166; Ind. Rul. (1933) P C 59; (1933) ALJ 244; 64 
L J 307: 35 Bom. L R 381; 37 CW N 405; 57 O Le 
136 (P Ò). i 
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v. Ganges Sugar Works Ltd. (2), There 
are also the decisions of this Court in Sajjad 
All Khan v. Ishaq Khan (3), and in Iqbal 
Bahadur v. Ram Sree (4). In our judgment, 
in the circumstances of this case, the 
point that the debt had been extinguished 
under s. 13 of the Act, was in the nature of a 
preliminary point akin, for example, to a 
plea of res judicata or of jurisdiction. The 
order of this Court may have decided an 
important, and even a vital, issue, but in the 
words of their Lordships of the Privy Council 
“it left the suit alive, and provided for its 
trial in the ordinary way.” 

We may also point out that the question 
which is sought to be raised by the appeal 
is now one of academic interest only. The 
U. P. Encum. Estates Act, as it originally 
stood, allowed tọ creditors, by s. 9, a 
maximum period “of five months for filing 
written statements of their claims. The Act 
has now been amended by Act XI of 1939: 
and the provision now is that a Special 
Judge may receive such written statements 
if presented at any time before the date on 
which he sends the decree to the Collector 
under the provisions of s. 19 or before No- 
vember 30, 1939, whichever is later. This 
amendment had been made before the appeal 
giving rise to this petition was heard by this 
Court and this Court was influenced by the 
change in the law when it passed the order 
of remand in this case. 

Learned Counsel for the petitioners has 
asked us to certify that this is ‘‘otherwise a 
fit case” for appeal to His Majesty in Council 
within the meaning of cl. (e) of s. 109, Civil 
P. ©. Apart from other considerations, in 
view of the change in the law mentioned 
above, the case cannot be held tobe a fit 
one for appeal to His Majesty in Council. 
For the reasons given above we dismiss this 
application with cost. 


D. Application dismissed, 


(2) 38 A 150: 32 Ind. Cas. 360; A I R 1916 All. 243; 
14 AL J 50 (F B). 

(3)42 A 174; 54 Ind. Cas. 504; A I R 1919All. 31; 
18A L J 83. 

(4) 56 A 277; 147 Ind. Cas. 376; A IR 1934 All. 58; 
(1934) A L J 219; € R A465; 1934 A L R 167. 
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MADRAS HIGH COURT 
Referred Trial No. 189 
and 
Criminal Appeals Nos. 764 and 925 of 1940 

February 6, 1941 

BURN AND HAPPELL, Jd. 

In re KSHATRI RAM SINGH AND 

OTHERS— PRISONERS 

Criminal trial—HEvidence—Identification parade— 
Evidence about statements made by witnesses at such 
parade is excluded by s. 162, Criminal Procedure 
Code (Act V of 1898)—Fact that witnesses identified 
persons at parade, if can be proved—Value of— 
When strengthens testimony of witnesses who iden- 
tified accused—Mediator’s report—Admissibility. 

Section 162, Criminal P.C., excludes any evidence 
about the statements made by the witnesses at the 
identification parades held by the Police in the course 
of investigation. The fact that witnesses have iden- 
tified persons at parades held by the Police may be 
proved. But that fact can only be considered impor- 
tant evidence against the accused jf the Court is satis- 
fied that the parades have been held fairly. Guru- 
swami Thevan v. Emperor (1), relied on. 

Where the evidence as to the manner in which the 
identification parade was held is meagre and there is 
no evidence that the suspected men were kept out of 
the sight of the witnesses before the parade was held 
or that the witnesses were prevented from communi- 
cating with each other while the parade was being 
arranged, the evidence of identification does not suffi- 
ciently strengthen the testimony of the witnesses who 
identified the accused. 

The mediator’s report containing the record of the 
proceedings at the identification parade held by the 
Police in the course of investigation is wholly inad- 
missible in evidence. 


Refd. T. and Cr. As. referred by the Court 
of Session, Guntur Division, dated October 
5, 1940. 


Messrs. G. Gopalaswamy, V. V. Radha- 
krishnan, V. T. Rangaswami Ayyangar 
and K. S. Sankara Raman, for the Accused. 


The Public Prosecutor, for the Crown. 


Burn, J.—On March 15, 1940 a man 
named Abraham who belonged to Renta- 
chintala was murdered at Gurzala. His dead 
body was found on the roadside next morn- 
ing and the Sub-Assistant Surgeon, Gur- 
zala, (P. W. No.1) who made the post mortem 
examination the same day expressed the 
opinion that the man had been killed partly 
by strangling him and partly by squeezing 
his testicles. There is no doubt about the fact 
or the manner in which Abraham was done 
to death and the case is certainly one of 
` murder. In 8 ©. No. 42 of 1940 four 
men were put on their trial before the 
learned Sessions Judge of Guntur for the 
murder of Abraham. The learned Sessions 
Judge agreeing with all the aesessors found 
accused No. 1 alone guilty and sentenced 
him to death and acquitted the other three. 
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C.- A. No. 764 is the appeal of accused No. 1 
C. A. No. 925 is an appeal preferred by 
the learned Public Prosecutor on behalf 
of the Prov. Govt. against the acquittal of 
the other three. 

The principal evidence on the side of the 
prosecution was given by three women 
Sayamma, Akkamma and Kottamma (P. 
Ws. Nos. 2, 3 and 4). It was in their house 
that, Abraham was murdered and they said 
that they were eye-witnesses of the murder. 
They alleged that Abraham was asleep ona 
cot ina room inside their house when he 
was. attacked by the four accused. Another 
man they said came along with these four 
accused and drove the women into a room 
opening out of the room in which the mur- 
der was done. Accussd No. 1, they said, 
caught hold of Abraham by the hands, 
accused No. 3 put his hands round Abra- 
ham’s neck, accused No. 4 sat on Abraham’s 
chest and accused No. 2 sat upon his legs 
and squeezed his testicles. The learned Ses- 
sions Judgeand the assessors believed this 
evidence as far as accused No. 1 was con- 
cerned. The learned Sessions Judge pointed 
out that the women were not in themselves 
reliable witnesses. Their conduct was, he 
thought, hardly the conduct of innocent 
females and he would not have accepted 
their evidence against accused No. 1 but for 
additional circumstances appearing against 
him. On March 21, accused No. 1 made a 
statement under s. 164, Criminal P. C., to 
the Taluk Magistrate, Gurzala. Exhibit C 
is his statement and in that he admits that 
he was present when Abraham was mur- 
dered but he says that the murder was 
committed by accused Nos. 2,3 and 4 assist- 
ed by the fifth man mentioned by P. Ws. 
Nos. 2, 3 and 4. Accused No. 1 alleged that 
he himself was only a frightened spectator 
of the murder like P. Ws. No. 2, 3 and 4. 
Learned Counsel for accused No, 1 has 
urged this view of the case upon us. It 
cannot however be accepted because there 
is another very important item of evidence 
against accused No. 1. This is connected with 
a watch (M. O. No. 2) and a fountain pen 
(M. O. No. 3) belonging to the murdered 
man. These were recovered by the Police 
from one Guruvayya (P. W. No. 19) who 
was keeping Kottamma (P. W. No. 4). They 
had been given to him on the evening of 
March 15, by Kottamma. Now all the eyé- 
witnesses (P. Ws. Nos. 2, 3 and 4) say that as 
soon as these things were taken from the. 
dead body of Abraham they were offered 
by accused No. 1 to Akkamma (P. W. No. 3) 
and that when she refused to receive. them 
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they were given to Kottamma (P. W. No. 4). 
The statement of accused No. 1 himself 
agrees with this evidence up to a point, 
Accused No, 1 alleges that it was accused 
No. 4 who demanded that Akkamma (P. W. 
No. 3) should take possession of Abraham’s 
fountain pen, watch and money purse and 
he says that Akkamma took those things, 
There is, therefore, no possibility of doubting 
the fact that the fountain pen and the watch 
were taken from Abraham’s body imme- 
diately after he died and there is no reason 
for doubting the evidence of P. Ws, 
Nos. 2, 3 and 4, when they say that 
if was accused No. 1 who handed 
these articles to Kottamma (P. W. No. 4). 
The learned Sessions Judge was there- 
fore right and the assessors were righi 
in believing the evidence of P. Ws. Nos. 2, 3 
and 4 as against accused No. 1. He has been 
rightly convicted of the murder of Abraham 
and there is no question of the propriety 
of the sentence. We confirm the conviction 
of accused No. 1 for murder and the sen- 
tence of death and dismiss the appeal. 

With regard to aceused Nos. 2,3 and 4, 
we find ourselves in agreement with the 
learned Sessions Judge when he says that 
the case against them stands on a different 
footing. It rests entirely upon the evidence 
of P. Ws. Nos. 2,3 and 4 and they as the 
tearned Sessions Judge has said are not 
witnesses whose testimony can be readily 
accepted. The learned Public Prosecutor 
relies very strongly upon the fact that these 
three women identified accused Nos. 2, 3 
and 4 at parades held by the Police subse- 
quent to the arrest of these men. On 
March 17, accused Nos. 3 and 4 had been 
arrested and they are said to have been 
identified at Rentachintala by P. Ws. Nos. 3 
and 4+. Accused No. 2 was not-arrested till 
a fortnight later, and on March 30, he is 
said to have been identified by the same 
three women at Gurzala. P. W. No. 2 is 
sald to have identified accused Nos. 3 and 4 
aba parade held at Gurzala on ‘March 17. 
Now, since these identification parades were 
held by the Police in the course of investi- 
gation of the murder itis clear thats. 162, 
Criminal P. C., excludes any evidence about 
the statements made by the witnesses at 
the identification parades. The fact that 
witnesses have identified persons at parades 
held by the Police may be proved: vide 
Guruswami Thevan v. Emperor (1), but 
that fact can only be considered important 
evidence against the accused if the Court 
is satisfied that the parades have been 
held fairly. Now, in this case, as the learn- 
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ed Sessions Judge has rightly observed, there 
is no detailed evidence given regarding the 
manner in which the identification parades 
were held. The evidence about- them is 
extremely meagre. The evidence about 
the parades held on March 17, is contained 
in statements made by the Circle Inspector 
(P. W. No. 27). He says: 

“On March 17, 1940 I went to Rentachentala. | held 
identification parades at Rentachentala. P. Ws. Nos. 3 
and 4 identified accused Nos, 3and4 as persons who 
had come to their houses on March 15,1940, The medi- 
ator's report is Tix. M. Thereatter I arrested accused 
Nos. 3and4. Then I came to Gurzala. There at a 
parade P. W, No. 2 identified accused Nos. 3 and 4 as 
amongst the men who had come totheir house on March 
15,1940. Thereport then drawn up is x. K. I exa- 
mined all the witnesses and then laid the charge 
sheet.” 

The Inspector says nothing about the 
parade held on March 30, but the Sub-Ins- 
pector (P. W. No. 28) says, “P. Ws. Nos. 2, 
3 and 4 idenified accused No. 2 as one of 
the assailants of Abraham.” The mediator's 
report drawn up then is Ex. L, containing 
the record of the proceedings at the parade 
held at Gurzala on March 30. The Village 
Munsif of Gurzala corroborates these Police 
Officers with regard to the parades. It 
will thus be seen that there is no evidences 
that the suspected men were kept out of 
the sight of the witnesses before the parade 
was held. There is no evidence that the 
witnesses, were prevented from communicat- 
ing with each other while the- parade was 
being arranged, and in these circumstances 
we must agree with the learned Sessions 
Judge that the evidence ofidentification does 
not sufficiently strengthen the testimony of 
these women. It need hardly be said thai 
the mediator’s reports (Exs. K. L and M) 
are wholly inadmissible in evidence. There 
is no other corroboration of the evidence 
given by P. Ws. Nos. 2,3 and 4 against 
accused Nos. 2, 3 and 4 andsince we agree 
with the learned Sessions Judge that it 
would be unsafe to rely upon these women 
uncorroborated, it follows that the acquittal 
of accused Nos. 2,3 and 4 must be upheld 
and the appeal of the Prov . Govt. dismiss- 
ed. The bail bonds of accused Nos. 2, 3 and 
4 will be canceleled. 


N. 8. Appeals dismissed, 


(1) (1936) M W M177. 
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OUDH CHIEF COURT 
Application No. 56 of 1938 
August 20, 1941 
- GuHuLAM Hasan, J. 
UNITED PROVINCES—Pramtirr— 
APPLICANT 
VETSUS 
- B. NARAIN SARUP-—Derenpanr— 
OPPOSITE PARTY ` 

U. P. Excise Manual, Vol. I, rr. 357 (5), 358 (8) 
—Auction sale of excise shop—Default in initial 
deposit—Re-sale not notified emmedtately—Pur- 
chaser’s liability. 

Upon a plain and reasonable construction of rr. 357 
(5) and 358 (8), of the U. P. Excise Manual, Vol. I, the 
defaulting purchaser is bound to make good the defi- 
ciency on re-sale irrespective of the fact whether any 
notice is given to him of the date of the re-sale either 
at the time of the original sale or at any subsequent 
time. Sub-r. 8 ofr. 358 deos not make it obligatory on 
the part of the officer conducting the sale to notify 
then and there the date of the ŝuture sale. Ifthe officer 
conducting the sale chooses to fix a future date, then 
it is open tohim to notify such date then and there 
so thatthe persons present at the auction may have 
notice of the re-sale. If, however, the sale officer post- 
pones the date and yet does not fix any particular 
future date, itis not possible for him to notify the date 
then and there. Ifthe sale officer neither fixes any 
date of the future sale nor notifies it then and there, if 
he fixes one it cannot be said that the re-sale held cn 
a subsequent date is illegal or ultra vires. 


App. for revision of the order of the 
Judge, Small Cause Court of Lucknow, dated 
March 4, 1938. 


Mr. H. K: Ghose, (R. B.),for the Applicant. 
Mr. Mahabir Prasad Srivastava, for the 
Opposite Party. 


Judgment.—This is a revision application 
under s. 25 of the Small Cause Courts Act 
against the judgment and decree passed by 
the Judge, Small Cause Court, Lucknow, 
dismissing the applicant’s suit. 

The suit was originally filed in the 
name of the Secretary of State for India 
in Council, through the Deputy Commissioner 
of Lucknow, as plaintiff, but, in view of the 
‘Govt. of India Act of 1935, the title of the 
suit was amended to one by the United 
Provinces as plaintiff. 

The suit was for recovery of Rs. 1,000 as 
loss caused to the Govt. of the United Pro. 
vinces at a re-sale of. Feelkhana liquor 
shop in Lucknow. The auction sale of 
Feelkhana liquor shop was held on Febru- 
ary 19, 1937, at which the defendant made 
the highest bid of Rs. 10,000, which was 
accepted by the Excise Commissioner and 
the auction was confirmed in his favour. 
Under r. 357 (5) of the Excise Manual 
(Vol. I) the auction purchaser is required 
to deposit a sum equal to one-sixth of the 
annual-fees immediately on the conclusion 
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of the sale for the day, and the balance 
by such instalments as are specified in the 
licence to be granted. If default is made in 
payment of the advance instalment, the 
shop or farm, will be re-sold, and if the 
price finally bid at the re-sale be less than 
that bid at the first sale, the difference 
will be recovered from the defaulter. The 
defendant did not deposit the one-sixth 
advance instalment as required by the sub- 
rule. The result was that the shop was 
re-sold on March 31, 1937, fetching only 
Rs. 9,000; thus there was a deficiency of 
Rs. 1,000, which the United Provinces Govt. 
sued to recover from the defendant. 

The only defence which now survives for 
determination is the one contained in pata. 9 
of the written statement, in which the 
defendant pleaded that as required by r. 358 
(9) of the Excise Manual the officer con- 
ducting the sale should have on default 
of payment of the advance deposit by the 
defendant, re-sold the licence immediately or 
on the following day and if he wanted to 
postpone if to some other date he should 
have there and then notified the date of 
re-sale. The re-sale not having been made 
according to the directions contained in the 
aforesaid rule, the defendant was not liable 
to pay any deficiency which might have 
been caused by a re-sale which was alleged to 
be illegal, irregular and ultra vires. l 

The learned Judge of the Small Cause 
Court framed an issue upon this point and 
held that as the district Excise Officer con- 
ducting the sale did not notify the date of 
the re-sale then and there, namely on Febru- 
ary 19, 1937 when the original sale took 
place, the subsequent re-sale was not in 
accordance with r. 358 (8) of the Excise 
Manual and consequently the penalty im- 
posed under sub-r. (5) of r. 357 could not 
be recovered from him. In coming to this 
conclusion the learned Judge has also placed 
emphasis upon the fact that notice of the 
date of re-sale was not given to the defen- 
dant. I am unable to accept this view. 
Rule 357 of the Excise Manual lays down 
the general conditions as to auctions of 
liquox shops. Sub-rule (1) says that the 
officer conducting the sales is not bound 
to accept the highest orany bid. Sub-rule (3) 
Says that every person bidding will be held 
to his bid, whether it be the highest or 
not. Sub-rule (5) lays down that a sum 
equal to one-sixth of the annual fees shall 
be payable immediately on the conclusion 
of the sales for the day, and the balance by 
such instalments as are specified in the licence 
to be granted. If defatlt be made in the 
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payment of the advance instalment, the 
shop or farm will be re-sold, and if the 
price “finally bid at the re-sale be less than 
that bid at the first sale, the difference will 
be recovered from the defaulter. Rule 358 
(7) lays down that all advance deposiis 
are payable on the fall of the hammer or, 
at latest, immediately on conclusion of the 
Fi for the day. Sub-rule (8) lays down 
. that 

“if the bidder fail to make the advance deposit refer- 
red to in the preceding clause, the officer conducting 
the sale may either put up the licence again immedi- 
ately, or on the following day, or he may postpone the 
sale to such future date as he may then and there 
notify. The defaulting purchaser shall be debarred 
from bidding.for the same or any other licence. ...... = 


In my opinion a plain and reasonable 
construction of the aforesaid rules leaves 
no room for doubt that the defaulting pur- 
chaser is bound to make good the defici- 
ency on re-sale irrespective of the fact 
whether any notice is given to him of the 
date of the re-sale either at the time of the 
original sale or at any subsequent time. 
The learned Judge of the Small Cause 
Court has clearly erred in emphasising the 
fact that no notice was given to the defen- 
dant of the date of re-sale. 

It has been contended on behalf of the 
defendant that the officer conducting the 
sale was bound to choose one of the three 
alternatives, namely, either to put up the 
licence again immediately, or on the follow- 
ing day or to postpone the sale to some 
future date and. if he decided to postpone 
the sale to a future date he was bound to 
notify the fact then and there. I am 
afraid I cannot accept this contention. Sub- 
rule 8 of r. 358 does not make it obligatory 
on the part of the officer conducting- the 
sale to notify then and there the date of the 
future sale. The words used are “as he 
may then and there notify’.. The object 
of the rule seems to be that if the officer con- 
ducting the sale chooses to fix a future date 
then it is open to him to notify such date 
then and there so that the persons present 


at the auction may have notice of the re-sale. 


If, however, the sale officer postpones the 
date and yet does not fix any particular 
future date, it is not possible for him to 
notify the date then and there. In such 
a case .it is reasonable to presume that the 
sale officer before conducting the re-sale 
would give due notice to the persons con- 
cerned to come and bid at the auction 
otherwise the interests of Govt. are bound to 
suffer. If the sale officer neither fixes any 
date of the future sale nor notifies it then 
and there, if he fixes one it cannot be said 
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that the re-sale held on a subsequent date- 
is illegal or ultra vires. Lèarned Counsel 
for the defendant was unable to point out 
any rule in the Excise Manual invalidating 
the re-sale on any such ground. He was. 
also unable to point out any rule under 
which a defaulting purchaser was given ‘a 
remedy to escape his liability on the ground 
that the re-sale was illegal or irregular 
by reason of absence of notification ot the 
date by the sale officer made there and 
then at the time of the first sale. 

Rule 77 of O. XXI, relates to sale of 
movable property by public auction and 
lays down that on the sale of such movable 
property the price of each lot shall be paid’ 
at the time of sale and in default of pay- 
ment the property shall forthwith be re-sold.. 
Similarly r. 84 of O. XXI of the Civil P.C. 
relates to sale of immovable property and 
lays down: that on the sale of such property 
the purchaser shall pay a deposit of 25 per 
cent. on the amount of his purchase money 
and in default of such deposit, the property 
shall forthwith be re-sold. Rule 71 renders- 
the defaulting purchaser answerable for the 
loss on re sale. The words used in rr. 77 and 
84 are‘‘the property shall forthwith be re-sold.” 
In cases relating to sales of movable and im- 
movable property a question might arise 
whether the provisions of rr.77 and 84 of 
O. XXI, of the Civil P. C. were substantially 
complied withand whether the re-sale did not 
take place after an unreasonably long time 
with the result that the defaulting purchaser: 
was prejudiced. Such a position, however,. 
does not arise in the present case. Although 
the re-sale took place nearly one month and 
ten days after the first sale, it cannot be 
contended that there was a breach of any 
duty or obligation on the part of the officer 
conducting the sale. Further, it is clear 
from the sub-rules in r. 357 above referred 
to that the intending purchaser who bids at 
the auction sale is bound by his bids, whether 
it isthe highest or not, and can wriggle 
out of the contract only at the risk of being: 
made to pay the deficiency on re-sale. 

I hold, therefore, that the defendant is. 
bound to discharge his contractual obligation: 
and must be held responsible for the loss. 
arising on the re-sale. In this view of the 
matter the judgment and decree of the. 
lower Appellate Court must be set asicle. 

I allow the application, set aside the judg- 
ment and decree of the lower Court and 
decree the suit with costs. 


D. =” Application allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1411 of 1940 
March 26, 1941 
B, K. MUKHERJEA AND Biswas, Jd. 
JAHUR MIA AND oTHERS— 

- PLAINTIFFS— PETITIONERS 


Versus 
ABDUL GAFFUR MIA—DEFENDANT 


No. 9— OPPOSITE PARTY 

Bengal Non-Agricultural Tenancy (Temporary Pro- 
“wistons) Act (IX of 1940), ss. 3, 6, 2—Appeal—Whe- 
ther comes within scope of ss. 3 and 6 —Appeal by 
tenant against decree for ejectment—S. 3, if applies 
—Lease of land with structures erected by landlord 
—Tenant, whether entitled to relief under Act—Such 
tenant joining as respondents other non-agricultural 
tenants who have not appealed, whether makes s. 3 
applicable. 

Per Biswas, J.—It cannot be laid down as a general 
, proposition that a ‘‘suit’’ or a “proceeding” necessarily 
includes or does not include gn appeal. It depends 
upon the interpretation of the provisions of the Act 
anda consideration of its underlying aim-and policy. 
[p. 347, col. 2.) 

[Case-law referred to.] 

16 cannot be said that the Legislature intended an 
appeal to come within the scope of ss. 3and 6. These 
sections, contain provisions for stay of suits and pro- 
ceedings. An appeal may in a sense be regarded as a 
continuation of a suit, but where a suit is stayed, as it 
must be under these provisions, there can be no ques- 
‘tion of its proceeding to the appellate stage, and an 
appeal may, therefore, easily be supposed to be exclud- 
ed from the purview of a “suit”. The context in which 
the word ‘‘proceeding”’ occurs, and particularly its 
-close juxtaposition with the word “suit,” shows that 
-it is intended to denote only a proceeding anciliary to 
and directly arising out of a suit; in other words, a pro- 
ceeding in the nature of execution to enforce a decree 
made in the suit. [p. 348, cols. 1 & 2.] 

Per Mukherjea, J.—It cannot be said that the ex- 
pression ‘proceeding’ as used in ss. 3 and 6, Ben. Non- 
Agri. Ten. Act, is not sufficiently wide to -include an 
-appeal or that an appeal arising out of a suit for eject- 
ment of a non-agricultural tenant is not hit by the pro- 
_Visions of these sections. [p. 349, col. 2.] 

A tenant's appeal against a decree for ejectment, 
being a proceeding against ejectment cannot be deemed 
‘to be a proceeding for ejectment. The provisions of 
s. 3 cannot consequently apply. [p. 349, col. 1.] 

In the case of a lease of land with structures on it 
erected by the landlord, the tenant cannot be treat- 
ed as a person entitled to relief under the provisions 
of the Act. The provisions of s, 3 cannot be applied 
merely because such a tenant has in his appeal against 
an order of ejectment joined other non-agricultural 
tenants who have not appealed as respondents. 


C. Rule issued from application for setting 
aside orders of the Sub-Judge, Third Court, 
Dacca, in Title Appeal No. 13 of 1940. 

Mr. Prakas Chandra Pakrashi, for the 
Petitioner. ‘| 

Messrs. Chandra Sekhar Sen and Ranajit 
Kumar Banerjee, for the Opposite Party. 

Biswas, J.—The question in this rule is 
whether, the Court below was justified in 
‘staying the hearing of an appeal pending be- 
fore it. The appeal arose out of a suit for 
-ejectment, and the order for stay purported 
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to be made under s. 3, Ben. Non-Agri. 
Ten. (Temporary Provisions) Act, 1940. This 
is a recent enactment of the Bengal Legisla- 
ture which came into force on May 30, 1940, 
and is designed to give temporary relief 
to non-agricultural tenants by staying all 
suits and proceedings against them for 
ejectment for the period of the Act, namely, 
a period of two years from the date of its 
commencement. The material portion of s. 3 
is as follows : 

“Notwithstanding anything contained in any other law 
for the time being in force every suit and proceeding in 
any Court for ejectment of a non-agricultural tenant 
other than a suit or proceeding for ejectment on account 
of the non-payment of rent by such tenant, shall be 
stayed for the period during which,this Act continues 
in force,” 

There is no question of ejectment for non- 
payment of rent here, and the suit is not, 
therefore; excepted from the operation of the 
section by virtue of the exceptional clause 
therein, whatever that clause might mean. 
The learned Judge was of opinion that the 
suit came within the terms of the section, 
and presumably taking the view that an 
appeal is a continuation of the suit, felt 
bound to stay the appeal. The petitioners 
before us are the plaintiffs in the suit and 
challenge the propriety of the order on a 
variety of grounds. The learned Advocate 
appearing for them did not, however, argue 
the question of the Act being ultra vires of 
the Bengal Legislature, though this was the 
first and foremost ground taken in their 
petition. He was content to support the rule 
on other grounds, which in effect amounted 
to saying that the case did not come within 
the provisions of s. 3. To appreciate the 
arguments, itis necessary to set out a few 
facts. 

There were two sets of defendants in the 
suit. The principal defendants were defen- 
dants Nos. 1 to 8, the modaks, who were direct 
tenants under. the plaintiffs in respect of cer- 
tain bhiti lands in the town of Narayangan], 
and it is not disputed that they would come 
within the definition of non-agricultural 
tenants under the Act. The lands which 
they held were non-agricultural, there was 
an agreement under the terms of which 
they were entitled to hold the lands for 
homestead or residential purposes, and there 
were no structures thereon erected or owned 
by the landlords. The evidence is, and it is 
admitted, that the tenants themselves put 
up certain tin-sheds. The other set of defen- 
dants, of whom defendant No. 9 was one, 
were persons who had taken a sub-lease of 
some of these tin-sheds from the Modaks, and 
in the dogument creating the sub-lease, they 
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were described as “bharatias’”’ of the struc- 
tures which were expressly stated to be the 
property of the modaks. It appears that 
during the pendency of the suit, the princi- 
pal defendants came to terms with the plain- 
tiffs with the result that a solenama was filed 
whereby they admitted the title of the 
plaintiffs as landlords and offered to deliver 
up possession of the lands with the struc- 
tures, the plaintifis agreeing to pay them 
a sum of Rs. 1,000 as the price of the struc- 
tures. 
ber 7, 1939, and on December 14, following, 
the learned Munsif passed a decree in 
favour of the plaintiffs against defendants 
Nos. 1 to8 in terms thereof. As regards the 
other defendants, as they were absent on 
call, the suit was decreed ex parte against 
them, costs being awarded against defen- 
dant No. 9 only. From this ex parte dacree 
defendant 9 took an appeal tothe Third Sub- 
ordinate Judge of Dacca, and while this 
appeal was pending, the new Act came into 
force. Defendant No. 9 thereupon made an 
application for stay, and as already stated, 
a Stay was granted. If is against this 
order that the plaintiffs have obtained the 
present rule, defendant No. 9 being the sole 
opposite party. 

Apart from any questions arising on a 
‘construction of s. 3, it does seem somewhat 
incongruous that defendant No. 9 should 
have asked for a stay of his own appeal. That 
was certainly not a step taken by him in 
furtherance of any object for which the Act 
was passed. A decree for ejectment had no 
doubt been made against him by the trial 
Court, but he was not asking fora stay of 
execution of the decree pending the appeal. 
Execution had in fact not been applied for 
by the plaintiffs, nor, I may add, has exe- 
cution been taken out since. It cannot be 
sald, therefore, that there was any pro- 
ceeding for ejectment pending against defen- 
dant No. 9 at the time, of which he might 
properly ask for a stay. The propriety of 
his action, however, need not concern us, if 
16 appears, on the terms of the section, that 
he was entitled to a stay as of right. Itis 
necessary, therefore, to examine that ques- 
tion, and this is in fact the sole question 
which arises upon the arguments in the 
rule. As stated above, the order complained 
of was made under s.3, but asthe appeal 
had already been filed before the Act came 
into force, the relevant section was s. 6 
which enjoins a stay of suits and proceed- 
ings pending at the date of commencement 
of the Act. As this section, however, apples 
in terms only to suits and proceedings “to 
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which the provisions of s. 3 are applicable,” 
the question will ultimately have tobe de- 
cided on the terms of s. 3. Three different 
lines of argument have been pressed before 
us on behalf of the petitioners, any one of 
which should be sufficient to set aside the 
order of the Court below. Section 3, it will 
be observed, operates only in respect of a 
“suit or proceeding in any Court for eject- 
ment of a non-agricultural tenant”, and it 
is contended (i) that an appeal is not a 
“suit” or a “proceeding” within the mean- 
ing of the section, (ii) that in any case the 
appeal here was not a proceeding for eject- 
ment, and finally (iii) that it was not a 
proceeding for ejectment of a “non-agricul- 
tural tenant”. In my opinion the petitioners 
are entitled to succeed on all the points. | 
As regards the first point. I do not think 
that it can be laid down as a general pro- 
position that a “suit?” or a “proceeding” 
necessarily includes or does not include an 
appeal. Decisions are to be found either 
way, but they depend on the construction 
of particular enactments. On behalf of the 
opposite party, Mr. Sen relied mainly on 
the authority of a Bombay case, Chinto 
Joshi v. Krishnaji Narayan (1), in support 
of the view that an appeal should be re- 
garded not asa new proceeding, but as a 
continuation of the suit. It was there 
laid down that the legal pursuit of 
a remedy, suit, appeal and second ap- 
peal, are really but steps in a series of pro- 
ceedings connected by an intrinsic unity. 
The question was whether an application 
to set aside a sale was to be governed by 
the provisions of the Civil P. C., which were 
in force at the time the execution proceeds 
ings were commenced, or by the law under 
the new Code which came into operation 
since, but before the date of the sale, and it 
was held that the old Code would apply, 
on the ground that the application was to 
be treated as a part of the execution pro- 
ceedings which resulted in the sale. This 
case was cited with approval in a latter 
decision of the same High Court; Pan. 
dharinath v. Thakordas Shankardas (2), at 
p. 459, as authority for the view that a suit 
and all appeals made therein are to be re- 
garded as one legal proceeding. It will 
be observed, however, that in Chinto Joshi 
v., Krishnaji Narayan (1), the contrary rule 
was also recognized, which the learned 
Judges in fact referred to as the view of 
eminent authorities, and it was thus ex- 
(1) 3 B 214. 


(2) 53 B 453 (459); 122 Ind. Cas. 7674A IR 1929 Bom. 
262; Ind. Rul. (1930) Bom. 108; 31 Bom. LR 484, 
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ressed : when judicial enquiry has reached 
its Intended close in an adjudication, requir- 
ing thenceforward in theory only a minis- 
terial or coercive exercise of authority to 
give it practical effect, the party who strives 
by an appeal to unsettle again the legal re- 
lation, which in itself has by the act of the 
Court become settled, may fairly be regard- 
ed as instituting a new proceeding. 

Mr. Sen referred also to certain decisions 
of this High Court, such as, Pran Krishna 
v. Surath Chandra (3) and Deb Narain Dutt 
v. Narendra Krishna (4). In the first case, 
the question turned on the construction of 
the word “Court” in s. 4, Partition Act, (Act 
IV of 1893), and it was held that this would 
include the Appellate Court, and in this con- 
nection, it was stated that an appeal was a 
continuation of the suit., In the second case, 
which was a Full Bench decision, the ques- 
tion wasas to the meaning of the word 
“proceeding” ins. 6, General Clauses Act, 
(Act I of 1868) and Wilson, J., delivering the 
judgment of the Full Bench referred to the 
uniform course of decisions to the effect that 
an appeal is a part of the same proceeding 
within the meaning of this section as the 
thing appealed against, and that, therefore, 
if the thing appealed against is a decree in a 
suit, the appeal is a part of the same proceed- 
ingas the earlier steps in the suit. In each 
case, the decision proceeded on a considera- 
tion of the provisions of the particular Act 
which fell to be construed. 

In support of the contrary view, refer- 
ence may be made, among others, to a much 
later decision of this Court, Commissioner of 
Wakfs, Bengal v. Mahmuda Bibi (5), in 
which it was expressly held, with refer- 
ence to s. 70(1), Ben. Wakf Act, (Bengal 
Act XIII of 1934), thatthe words “suit or 
proceeding” used therein do not include an 
appeal. The learned Judges relied upon 
some authorities to show that a suit does 
not include an appeal buf the decision was 
ultimately based on the provisions of the 
Act and a consideration of its underlying 
aim and policy, and this in my opinion was 
the right basis of interpretation. ‘ Applying 
a similar test tothe Actin question in the 
present case I do not think it can be said 
that the Legislature intended an appeal to 
come within the scope of ss. 3 and 6, there- 
of. These sections, it will be seen, contain 
provisions for stay of suits and proceedings, 
S. 3 applying to suits and proceedings insti- 

(3) 22 C W N 515; 45 Ind. Cas. 604; A I R 1919 Cal. 
1055; 45 Cal. 873. 

(4) 16 C 267 (F B). 


(5)40C W N 816; 166 Ind. Cas. 212; A IR 1936 
Cal. 480; I L R (1937) 1 Cal. 77; 9 RO 488. 
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tuted after the date of commencement of 
the Act, ands. 6 to those pending’ at that 
date. An appeal may in a sense be regarded ` 
as a continuation of a suit, ‘but where a suit 
is stayed, as it must be under these provi- 
sions, there can be no question of its pro- 
ceeding to the appellate stage, and an 
appeal may, therefore, easily be supposed to 
be excluded from the purview ofa “suit.” 
The meaning of “proceeding” may perhaps 
be regarded as’ more doubtful, but ‘here, 
again, the context in which the word occurs, 
and particularly its close juxtaposition with 
the word “suit,” would seem to show that it 
is intended to denote only a proceeding 
ancillary to and'directly arising out of a suit; 
in other words, a proceeding in the nature of 
execution to enforce a decree made in the 
suit. 

Such a view would indeed appear to be 
fully in consonance with the object and 
policy of the Act, so far as the same could 
be gathered from its provisions. For the 
purpose of giving the relief which it is the 
aim of the Act to give toa non-agricultural 
tenant, it should certainly be wholly un- 
necessary to provide for stay of appeals so 
long as provision was made for stay of exe- 
cution proceedings. It is no doubt true that 
the same argument might as well justify 
the exclusion of suits from the scope of 
these provisions, but suits have been ex- 
pressly mentioned, and not appeals, though 
appeals might easily have been included, if 
the Legislature had really so intended. The 
omission is significant, and there is no rea- 
son to assume that appeals were sought to 
be impliedly indicated. It is worth while 
pointing out in this connection that in vari- 
ous enactments, including recent enact- 
ments of the Bengal Legislature, where the 
Legislature have thought it fit to include 
appeals within the scope of suits, they have 
said so in so many words; see for example, 
the Ben. Money-lenders Act, 1940, s. 2 (21). 

There is yet another consideration to be 
taken into account. Having regard to the 
nature and scope of these provisions, it 
seems to me to be clear that they could not 
in any case be held to be applicable to 
appeals generally, but would have to be 
restricted to a limited class of appeals,” 
namely tosuch appeals only as could be 
properly described as proceedings for 
ejectment. The words “for ejectment” are 
indeed the governing words in these 
sections, and it can hardly be questioned 
that the ‘stay which is contemplated: here 
is a stay only of proceedings which but 
for the order of stay, would or might forth- 
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-with result in ejectment. Ina case where 
‘the lower Court-has decreed ejectment and 
the tenant appeals, an application by the 
landlord to execute the decree pending the 
appeal will certainly be a proceeding for 
ejectment, but not so the appeal itself which 
‘is obviously not only not a proceeding for 
ejectment, but a proceeding against eject- 
meént. It willbe otherwise where the lower 
Court has refused ejectment, and the land- 
lord appeals, for there the purpose of the 
appeal is avowedly to obtain ejectment. It 
follows, therefore, supposing appeals couldiat 
all be brought within the sections, they 
would apply only to appeals by landlords 
„against tenants, and not to appeals by ten- 
ants against landlords an anomalous result 
which, in my judgment, ought certainly to 
be avoided, if possible, as a matter of con- 
struction. 

For the reasons aforesaid, I should be in- 
clined to hold that the words “suit or pro- 
' ceeding” used ins. 3 ors. 6 do not include 
an appeal and if I am right in this view, 
this should be sufficient to dispose of the 
Rule. Butas I have said before, the peti- 
tioners are entitled to succeed on the other 
two grounds as well. I need not, however, 
discuss the second ground at length for, 
even assuming that an appeal is not ex- 
cluded from the scope of these provisions 
this being still a tenant’s appeal against 
a decree for ejectment, it should be clear 
from what has been already stated that the 
appeal could not be deemed to be a proceed- 
ing for ejectment. The provisions of s. 3 
could not consequently apply. In any case 
the third ground urged in support of the 
Rule seems to be unanswerable. Mr. Sen 
on behalf of the opposite party in fact frank- 
ly stated before us that by no stretch of 
language could he bring his client, defen- 
dant No. 9, within the definition of a non- 
agricultural tenant as contained in s. 2 of 
the Act. As the definition clearly shows 
to bring a person within its terms, it must 
be shown thatthe letting to him was of 
land without any structure on it erected 
or owned by the landlord, the word “land” 
as used here being expressly intended to 
exclude any structure standing thereon. 
The whole idea is to give protection to a 
tenant who takes a lease of land for any 
of the purposes mentioned in the section, 
and who may thereafter put up a structure 
-on the land for such purpose at his own 
cost. Admittedly, in the present case, de- 
fendant No. 9’s lease from the .modaks was 
not of land, but only of tin-sheds which the 
modaks had erected thereon: In any event, 
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it was a lease of land with structures on it 
It must follow ac- 
cordingly that defendant No. 9 could not be 
treated as a person entitled to relief under 
the provisions of the Act. 

It may be that there were certain other 
persons joined as deferdants in the suit who 
were admittedly nen-agricultural tenants, 
and the suit might from that point of view 
be regarded as one to which the provisions 
of s. 3 were applicable. But, on the facts of 
the case, I amnot at allsure that the suit 
could still be so regarded in the appellate 
stage on the appeal of defendant No. 9. 
These defendents who were non-agricultural 
tenants had already submitted to an eject- 
ment decree by the terms of their compro- 
mise with the plaintiffs, and as they did not 
appeal, I do not thhk it was open to any 
of the other defendants to question this 
decree. The suit had virtually, therefore, 
ceased to be a suit as between the plaintiffs 
and these defendants. I cannot agree with 
the learned Judge inthe Court below that 
merely becaue these defendants were joined 
as respondents in defendant No. 9’ appeal, 
the suit still continued to retain this charac- 
ter. There could obviously be no question 


ofa stay of this appeal at their instance or 


for their benefit. 

It seems unreasonable to hold in these 
circumstances that defendant No. 9, who did 
not satisfy the definition of a non-agricultural 
tenant, should yet be entitled to a benefit 
which he certainly could not claim if he 
was the sole defendant in the suit. On this 
ground also, it must, therefore, be held 
that the provisions of s. 3 ofthe Act were not 
applicable. The result is that in my opinion 
the Rule must be made absolute, and the 
stay order vacated. The learned Judge 
should accordingly be directed to proceed 
with the hearing of the appeal in the 
ordinary course. The petitioners will be 
entitled to their costs. -We assess the hear- 
ing fee at two gold mohurs, Let the records 
be sent down at once. 


B. K. Mukherjea, J.—I agree with my 
learned brother that this Rule should be 
made absolute. Iam not prepared to go 
so faras to say that the expression ‘pro- 
ceeding’ as used in ss. 3 and 6, Ben. Non- 
Agri. Ten. Act, is not sufficiently wide to 
include an appealor that an appeal aris- 
ing out of a suit for ejectment of a non- 
agricultural tenant is not hit by the provi- 
sions of these sections. 

Ihave no doubt, however that the appeal 
preferred by defendant No. 9 which is now 
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pending in the Court of the Subordinate 
Judge at Daccais not a proceeding for 
‘ejectment of a non agricultural tenant as 
contemplated by the Act. Defendant No. 9 
is admittedly not a non-agricultural tenant. 
There is no privity of contract between 
him and.the plaintiffs. The structures that 
stand upon’ the land were not raised by him 
and itis expressly stated in his written 
statement that he is a mere bharatia with 
regard to the structures under defendants 
Nos. 1 to 8 and has no interest in the land 
itself. It is true that defendants Nos. 1 to8 
were non-agricultural tenants, but they 
having walked out of the suit and vacated 
the lands on compromise with the plain- 
tiffs, the appeal which is now pending 
cannot be said to be a, proceeding between 
the plaintiffs on one hand and defendants 
Nos. 1 to8 on the other. Defendant No. 9 
may challenge the compromise that was en- 
tered into between the plaintiffs and defen- 
dants Nos. 1 to 8, but whatever rights he 
may have against his own lessors that would 
not make him a tenant under the plaintiffs 
nora non-agricultural tenant, within the 
meaning of the Act. I agree that on this 
ground this Rule should be made absolute. 
No further order is necessary on the appli- 


cation. 
S Rule made absolute, 
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OUDH CHIEF COURT | 
Second Civil Appeal No. 223 of 1938 
August 18, 1941 
GHULAM Hasan, d. 
KAMESHWAR DATT RAM—PLAINTIFr— 
APPELLANT 
versus 
KESHO DAT RAM AND ANOTHER— 
DEFENDANTS— RESPONDENTS 

Deed—Construction—Partition deed by proprietor 
granting proprietary rights to sons— Reservation of 
land to wife for her maintenance—Interest of wife, 
held not merely life interest, with vested remainder 
—Devolution—Merger. oe 

B executed a deed of a partition in which he gave 
equal shares to histwo sons, R and S inthe village. He 
also gave 125 bighas of land valued at Rs. 1,000 for the 
maintenance of his wife. The deed nowhere used the 
words that the grant of this land was a grant for life nor 
did it restrain alienation on her part. Apart from this, 
there was no provision in the deed regulating the ultimate 
destination of the property upon the death of. B’s wife. 
Her name was entered as an under-proprietor in res- 
pect of the 125 bighas and the entry continued as such 
upto the moment of her death : | l 

Held, that whatever the rightsof B’s wife might be 
in the 125 bighas there could be no question that the 
deed did not transfer these 125 þighas to the two sons 
ag owners subject only toa charge of maintenance in 
favour of their mother. 
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Held, further that the contention that only a life in- 
terest was created in the 125 bighas of land in favour 
of B's wife, could not be accepted. It was not merely 
a life interest with vested remainder and being sepa- 
rate and distinct from the proprietary share it did 
not on her death merge in the proprietary share and pass 
to the holder of that share but devolved on the heirs as 
a heritable tenure. 147 Ind. Cas. 1101 (1) and 51 Ind. 
Cas. 389 (2), referred to. 


S. ©. A. against the order of the Civil 
Judge of Gonda, dated May 10, 1938. 


Mr. H. N. Misra, for the, Appellant. 
. Mr. K. P. Misra, for Respondent No. 1. 


KESHO DAT RAM (OUDH) 


Judgment.—This is second civil appeal 
arising out of a suit for a declaration, 
which has been decreed by the Civil Judge 
of Gonda reversing the judgment and decree 
of the Munsif. 

One Balgovind had two sons, Rajeshwari 
Dutt and Suraj Dutt. Rajeshwari Dutt has 
a son Jagdish Dutt, defendant No. -2, and 
Jagdish Dutt’s son is Kameshwar Dutt 
plaintiff. Mst. Ram Det was the mother of 
Rajeshwari Dutt and Suraj Dutt. Balgovind 
possessed property in four villages in 
Gonda district including village Sirehna, 
and one village in.district Basti. On March 
5, 1896, he executed a deed of partition in 
which he gave equal shares to his two sons, 
Rajeshwari Duttand Suraj Gutt, in village 
Sirehna, the other three villages in Gonda 
district having been sold off in execution 
of decrees. He also gave 125 bighas of 
land valued at Rs. 1,000 for the mainten- 
ance of his wife, Mst. Ram Dei. He re- 
tained the village in Basti District for him- 
self. On August 5, 1926, Jagdish Duit, 
who had succeeded to the interest of Rajesh- 
warl Dutt, gifted his entire property 
including his half share in village Sirehna 
in favour of his infant son Kameshwar Dutt, 
plaintiff. Mst. Ram Dei died in 1928 and 
upon her death mutation in respect of the 
125 bighas was made in the names of Suraj 
Dutt and Jagdish Dutt in equal moieties, 
On March 18, 1936 the half share of Jag- 
dish Dutt, was however, mutated in favour 
of the plaintiff. Kesho Dutt Ram, defen- 
dant No.1 held a simple money decree 
against Jagdish Dutt, defendant No. 2, and 
in execution of that decree attached the 
half share of Jagdish Dutt in village 
Sirehna as it was recorded in his name at 
that time. Kameshwar Dutt, plaintiff filed 
an objection under O. XXI r. 58 of the 
Civil P. C. objecting tothe attachment of 
the property. This was dismissed. There- 
upon the plaintiff filed the present suit for 
a declasation that Jagdish Dutt was not 
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the owner of the aforesaid half share in 
village Sirehna and the same was not liable 
to attachment and sale in execution of the 
decree by defendant No. 1 against defen- 
dant No. 2. i 

The defendant No. 1 contested the suit. 
He challenged the deed of gift in favour of 
the plaintiff and pleaded that even if it was 
valid the plaintiff was not the owner of the 
attached share. 

The learned Munsif held that as Ram Dei 
held 125 bighas for her maintenance and 
as this right terminated on her death, the 
said area merged in the rest of Balgovind’s 
property and belonged to those persons, 
who owned the rest of Balgovind’s property, 
namely the plaintiff and Suraj Dutt, who 
consequently became owners of the 125 
bighas of land in equal moieties. Defendant 
No. 2 was, therefore, not held to be the 
owner and consequently the suit was 
decreed. 

The learned Civil Judge held that being a 
guzara the right of Mst. Ram Dei was per- 
sonaland was for life only and that on 
her death half of the guzara land reverted 
to defendant .No. 2 and not tothe plain- 
tiff. 

It is agreed by Counsel on both sides that 
there is a considerable confusion of thought 
in the judgment of the lower Appellate 
Court that it is difficult to follow his 
reasoning at more places than one. 

The contention urged by learned Counsel 
on behalf ofthe appellant is twofold. The 
first contention is that by the deed of par- 
tition in 1896 the sons were made owners in 
equal shares of village Sirehna subject only 
to acharge of maintenance in respect of 
the 125 bighas of land in favour of their 
mother, Mst. Ram Dei. The second conten- 
tion is that the aforesaid deed of partition 
granted a life interest to Mst. Ram Dei 
and the remainder vested from that very 
moment in favour of the sons. This vested 
remainder devolved on Jagdish Dutt, who 
transferred it by means of a gift in 1926. 
It is thus argued that when the vested 
remainder fell in possession in 1928 the 
plaintiff became the owner of the vested 
remainder by virtue of the deed of gift. 

In my opinion, neither of these two conten- 
tions has any substance. As regards the 
first contention, the language of the deed 
precludes the idea that Balgovind intended 
to create a charge upon village Sirehna in 
respect of 125 bighas. The deed clearly 
recites that Balgovind had lost three villages 
in district Gonda. in execution of decrees 
passed against him and the only village 
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left in that district was Sirehna. Balgovind’s- 
elder son, Rajeshwari Dutt, since attain- 
ing majority, had been insisting upon 
partition of his share. Accordingly he 
(Balgovind) partitioned village Sirehna in 
equal shares to his two sons, Rajeshwari 
Dutt and Suraj Dutt then minor. He 
however, made a clear reservation in 
respect of the 125 bighas of land in 
favour of his wife, Mst. Ram Dei. 
There is no doubt that the deed clearly 
acknowledges that the two sons were en- 
titled to one-third sharein the entire pro- 
perty but Balgovind preferred to give them 
half and half in the only village left in 
Gonda District and retained the village: 
in Basti district for himself as his one-third 
share. There are no words in the docu- 
ment indicative of one intention on the part 
of Balgovind to create a charge on the 
shares of the sons for the maintenance of 
Mst. Ram Dei. Asa matter of fact land 
measuring 125 bighas and valued ab 
Rs. 1,000 was expressly carved out from 
village Sirehna for the maintenance of Mst.. 
Ram Dei so that it must be, taken that 
Mst. Ram Dei was to take possession of this 
125 bighas of land and maintain herself 
out of it. The land was entered in the name 
of Mst. Ram Dei in* the khewat as her 
under-propretary holding. Whatever the 
rights of Mst. Ram Del may be in the 
aforesaid 125 bighas there can be no ques- 
tion thatthe deed did not transfer these 
125 bighas to the two sons as owners subject 
only toa charge of maintenance in favour 
of their mother. I, therefore, overrule this 
contention. As regards the second contention, 
I am not prepared the endorse the finding 


—of the lower Appellate Court that only a 


life interest was created in the 125 bighas: 
of land in favour of Mst. Ram Dei. The 
deed nowhere uses the words that the grant 
of this land was a grant for life nor does it 
restrain alienation on her part. Apart 
from this, thereis no provision in the deed 
regulating the ultimate destination of the- 
property upon the death of Ram Dei. It 
appears that Mst. Ram Deis name was. 
entered as an under-proprietor in respect of 
the 125 bighas and the entry continued as 
such upto the moment of her death. Mst.. 
Ram Dei further transferred some plots 
in 1903 to certain persons (Vide Ex. A-1). 
There is nothing in the deed to show that 
there was any intention that under pro-. 
prietary rights shall coalesce into the pro-. 
prietary rights on the death of Mst. Ram 
Dei. Upon her death in 1928 these under- 
proprietary rights were mutated in favour: 
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sof Rajeshwari Dutt and Suraj Dutt as a 
heritable tenure. The words “waste of 
guzara” did not describe the quality of the 
estate conferred upon or taken by Mst. 
Ram Dei and having regard to the context, 
the surrounding circumstances and the 
conduct of the parties, the words must be 
‘taken as descriptive of the motive of the 
gift. It must be presumed, therefore, that 
the conduct of the parties was consistent 
with the intention deducible from the 
language of the deed that the object in 
reserving the 125 bighas of land in favour 
of Mst. Ram Dei was to keep this land 
as separate and distinct from the pro- 
prietary share. It may also be remarked 
in this connection that the deed of gift does 
not purport to give away the under-proprie- 
tary rights in the 125 baghas nof could it 
have been possible for the donor to deal with 
this property as Mst. Ram Dei was alive 
at the time of the gift and was holding 
‘the property in her own right. 

It was held in Maula Bakhsh v. Special 
Manager Court of Wards, Balrampur Estate 
(10 O. W. N. 1263) (1) that where in the 
revenue papers the under-proprietary tenure 
has been entered separately from the pro- 
‘prietary tenure and these entries were 
maintained successivély when one person 
has succeeded in possession by another as 
regards this tenure in order to prove 
merger it is necessary to show that there 
was such. a coalescence of right meant to 
ibe accomplished as to extinguish that 
separation of title which the records contain. 

It has also been held that there has been 
no mergér of the subordinate rights into 
‘the superior rights if the two interests have 


been kept alive as mutually distinct rights. 


(Vide Ram Bissen Dutt v. Haripada 
Mukerji 23 Cal. W. N. 830) (2). In this view 
of the matter the argument about the life 
estate and the vested remainder cannot be 
accepted. The position, therefore, is that 
upon the death of Mst. Ram Dei in 1928 
‘the property devolved upon Jagdish Dutt 
and Suraj Dutt to the exclusion of the plain- 
‘tiff, who has clearly no right to succeed 
in the presence of his father. 

The result is that the appeal fails and is 
-dismissed with costs. 


D. Appeal dismissed. 


(1) 147 Ind. Gas. 1011; 10 O W N 1263; 17 R D 1132; 
‘A TR 1934 Oudh 47;L R 14 A (O) 908; 6 R O 347, 
(2) 23 O W N 830; 51 Ind. Cas. 389; 29 © LJ 427; 
A IR 1919 Cal. 642. 
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RANGOON HIGH COURT 
_ First Appeal No. 110 of 1939 
February 1, 1940 
ROBERTS, C. J, AND DUNKLEY, J. 
DAW PONE—APPELLANT 
VETSUS 
MA HNIN MAY---RESPONDENT 
Specific Relief Act (I of 1877), s. 42—Suit for 
declaration to establish negative case does not lie. 
A suit for a declaration that the defendant is not the 


keittima daughter of the plaintiff and her late hus- . 


band, does not lie under s. 42, Specific Relief Act. 

F. A. against the decree of the District 
Court, Tharrawaddy, dated July 25, 1939. 

Mr. U. E. Maung (1), for the Appellant. 

Roberts, C. J—This appeal arises out of 
a suit which was brought by Daw Pone 
against Ma Hnin May, under s. 42, Specific 
Relief Act, for a declaration that the defen- 
dant was not the kezttima daughter of her 
and her late husband, U Chit Lun. Looking 
at s. 42, Specific Relief Act, it applies only 
in cases In which a person entitled to some 
legal character or to any right as to any pro- 
perty brings a suit against a person denying 
or interested to deny his title to such charac- 
ter or right, and the relief to be given there- 
under is purely discretionary. Nobody has 
never denied that Daw Pone is entitled to 
any legal character or right as to property 
that I can see. But she is bringing a suit 
for a declaration to establish a negative case, 
for, some time or other, I suppose, the defen- 
dant has claimed to be her keittima daugh- 
ter. The learned District Judge, dismissed - 
that suit, apparently upon the merits and 
taking the view that the defendant was the 
keittima daughter of the plaintiff : as to that 
we must be careful to express no opinion 
whatever. We have not gone into the 
merits, for, in our opinion, a suit of this 
character ought not to have been brought and 
the learned Judge would have been better ad- 
vised to say that, in his discretion, it was not 
a case in which the plaintiff, even if success- 
ful, should obtain the relief claimed. That 
being so, so far as this Court is concerned, 
the question of the defendant's status re- 
mains entirely undecided. If at any time 
she desires to make a claim that she is the 
keittima daughter of Daw Pone, that isa 
matter for her and her legal advisers, and 
we desire to say nothing which may be put 
forward in defence of it. Ma Hnin May has 
been brought here to appear in answer to 
this appeal and we think she ought to have 
her costs, two gold mohurs, for her appear- 
ance; and the appeal is dismissed. 

Dunkley, J.—I agree. 


S. Appeal dismissed. 
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MADRAS HIGH COURT 

Full Bench 

Second Appeal No. 308 of 1938 

April 2, 1941 

Leaca, CO. J., WADSWORTH AND 
SOMAYYA, Jd. , 

SECRETARY or ŞTATE—APPELLANT 
VETSUS 


ALLU JAGANNADHAM— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XLI , 
T. 23 as amended by Madras High Court—Held that 
in circumstances of case defendant appellant was not 
precluded from raising question of jurisdiction in 
second appeal—_Madras Local Boards Act (XIV of 
1920), s. 199 (2) (0), Rules under, r. 6 —Right to file 
civil suttin respect of improper surcharge imposed 
under r.6,if barred—Rule 6, whether ultra vires of 
Local Government—Jurisdiction—Civil Court's juris- 
diction when excluded, 

The President of the Union Board filed a suit 
against the Secretary of State to recover certain amount 
which he was made to pay as a surcharge for the 
Board’s failure to collect certain arrears of tax and 
which was paid under protest. He averred that it 
would have been unlawful for him tocollect the arrears 
of tax, because, according to him, the notification under 
which the tax was levied was invalid. The defen- 
dant’s contention that the Court had no jurisdiction 
to try the suit was rejected by the Court who accept- 
ed the plaintiff's plea that the notification was invalid. 
The defendant appealed. The Appellate Court concurred 
in the findings of the trial Court but at the request of 
the plaintiff remanded the case to the trial Court to 
decide whether the tax could be deemed to be lawfully 
levied under an earlier notification and set aside the 
decree which the trial Court had passed. On remand the 
trial Court held that the earlier notification was also in- 
valid and accordingly passed a fresh decree. This result- 
ed in the defendant again appealing. The Appellate Court 
held that the trial Court was also right in declaring the 
earlier notification to be invalid. The defendant then 
appealed to the High Court. The plaintiff contended that 
as there was no appeal against the order of remand the 
defendant appellant was precluded from raising the 
question whether the trial Court had jurisdiction to 
entertain the suit and the question of the validity of the 
finding with regard to jurisdiction and the legality of 
the later notification, on an appeal- from the order of 
remand: 


Held, that in remanding the suit the lower sine late 


Court set aside the decree of the trial Court and there- 
fore there was nodecree from which the defendant 
appellant could ‘appeal. The appellant was not aggrieved 
by the order of remand and, therefore, there was no 
ground for an appeal. The defendant appellant was 
not precluded from raising the question of jurisdiction. 
The decree of the Appellate Court on thé appellant’s 
second appeal must be taken toembody the previous 
findings of the Appellate Court that the trial Court 
had jurisdiction and that the. later notification was 
invalid and hence the appellant had a right in 
second appeal to question all the decisions made by the 
lower Appellate Court except the decision to order a 
remand. 109 Ind. Cas, 130 (1), held correctly decided. 
[p. 354, col. 2.]. 


` Rule 6 of the Rules under s 199 (2)(0) Mad. Local 
Boards Act clearly impliedly excludes ths right to file 
a suit in > of an improper surcharge imposed 
thereunder. The power to surcharge does not arise 
under the common law but under statutory rules and 
hence the remedy provided by the rules in case of 
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improper surcharge alone is open and a civil suit is 
barred in respect thereof. [p. 355, col. 2.4 

` [Case-law relied on.] 

Section 199 (2) (0) gives full authority to the Local 
Govt. to make rules governing the powers of auditors 
to surcharge, and, therefore, authority to provide a 
remedy for the unlawful exercise of the anditor’s 
powers. Rules 6 is not therefore ultra vires. 

To exclude the jurisdiction of the Civil Oourts, the 
exclusion must be explicitly expressed or clearly 
implied. [ibid.] | 

Where the liability is statutory as opposed to liabi- 
lity under the common law, the party must adopt the 
remedy-given to him by the statute [p. 355, col. 1,] 

[Case-law relied on.) 


S. A. against the decree of the Sub-J udge, 
Vizagapatam, dated September 28, 1937. 


Mr. K. Kuttikrishna Govt. 
Pleader, for the Appellant. 


Mr. B. Jagannadpa Das, for the Respon- 
nt. 


Menon, 


de 


Leach, C. J—The respondent filed a 
suit in the Court of the District Munsif of 
Chodavaram to recover with interest a sum 
of Rs, 389-8-0 which he alleged the Govt. 
had unlawfully made him pay. The res. 
pondent was the President of the Union 
Board of Dharmavaram, V iZagapatam Dis- 
trict from 1921 to the month of April 1928. 
On March 30, 1928, the Examiner of Local 
Fund Accounts passed an order of surcharge 
against the respondent in respect of a sum 
of Rs, 4595-8-0 on the ground that he had 
failed to collect arrears of house tax to this 
amount during the year 1921-29, 1929.93 and 
1923-24, and consequently the claims had 
become barred by the law of limitation. 
Rule 6 of the rules relating to the powers 
of auditors to surcharge, framed under s, 199 
(2) (0), Mad. Local Boards Act, provides that 
any person aggrieved by a disallowance, 
surchage or charge made against him, may 
apply to the principal Civil Court of original 
jurisdiction to set the order aside. The rule 
also provides that in lieu of applying to 
Court the aggrieved person may appeal to 
the Local Govt. The respondent chose the 
alternative course, and asked the Local Govt. 
to cancel the order of surchage. His peti- 
tion was rejected, but on an application for 
review, the Local Govt. reduced the amount 
of the surchage to Rs. 389.8-0, which the 
respondent paid under protest on October 15 
1928. On December 14, 1929, he filed thie 
suit against the appellant, the Secretary of 
State for India in Council, for a decree for 
Rs. 426, being the Rs. 389-8-0 with interest. 
The respondent averred that it would have 
been unlawful for him to collect the arrears 
of tax, because, according to him, the noti- 
fication under which the tax was levied was 
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invalid. The appellant contended that the 
Court had tio jurisdiction to try the suit. 
This contention was rejected by the District 
Munsif, who accepted the respondent's plea 
that the notification was invalid. The appel- 
lant appealed to the Court of the Subordi- 
nate Judge of Vizagapatam. The appeal was 
heard by the Additional Subordinate Judge, 
who concurred in the findings of the Dis- 
trict Munsif, but at the request of the res- 
pondent remanded the case to the District 
Munsif to decide whether the tax could be 
deemed to be lawfully levied under an 
earlier notification. The Additional Subor- 
dinate Judge did not content himself with 
merely calling for a finding on this further 
issue, but set aside the decree which the 
District Munsif had passed. On remand the 
District Munsif held that the earlier noti- 
fication was also invalid and accordingly 
passed a fresh decree. This resulted in the 
appellant again appealing to the Court of 
the Subordinate Judge. The Additional Sub- 
ordinate Judge held that the District Munsif 
was also rignt in declaring the earlier noti- 
fication to be invalid. Thee appellant then 
appealed to this Court and the appeal has 
been placed before a Full Bench as the Court 
is asked to re-consider the judgment in 
Jdinal Abideen v. Habibull Sahib (1) which 
was decided by a Division Bench. 

In Jainal Abideen v. Habibullah Sahib 
(1), Wallace and Thiruvenkatachariar, JJ. 
held thats. 105 (2), Civil P. C., confines an 
appeal against an order of remand to the 
question of the correctness of the order of 
remand. It is open to the appellant to 
impeach the order of remand on the ground 
that it was illegal as the decision of the first 
Court was not ona preliminary point or on 
the ground that the decision of the preli- 
minary point by the first Appellate Court 
is erroneous The learned Judges consider- 
ed that no other questions could be raised 
in an appeal against an order of remand 
whatever bearing they might have upon the 
merits of the appellant’s case. Section 105 
(2) states that notwithstanding anything con- 
tained in sub-s. (1), where a party aggrieved 
by an order of remand made, from which 
an appeal lies, does not appeal, he shall there- 
after be precluded from disputing its cor- 
rectness. Order XLI, r. 23 says that where 
the Court from whose decree an appeal is 
preferred has disposed of the suit upon a 
preliminary point and the decree is reversed 
in appeal, the Appellate Court may, if it 
thinks fit, by order remand the case and 


(1) 27 L W 483; 109 Ind. Cas. 130; AIR 1928 Mad 
430. 
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may further direct what issues or issue should 
be tried on the case remanded, This rule 
has been amended by this Court under the 
powers conferred upon it by the Court. The 
power of remand is not now confined to the 
case where there has been disposal of the 
suit upon a preliminary point. 


The respondent contends that as there 
was no appeal against the order of remand 
passed by the Additional Subordinate Judge, 
the appellant is precluded from raising the 
question whether the District Munsif had 
jurisdiction to entertain the suit. He says 
that the appellant should have raised the 
question of the validity of the finding with 
regard to jurisdiction and the legality of 
the later notification on an appeal from the ~ 
order of remand. This contention runs coun- 
ter tothe judgment in Jainal Abideen v. 
Habibullah Sahib (1) which I consider was 
rightly decided. In remanding the suit, the 
Additional Subordinate Judge set aside the 
decree of the District Munsif and therefore 
there was no decree from which the appel- 
lant could appeal. The appellant was not 
aggrieved by the order of remand and there- 
fore there was no ground here for an appeal. 
It would be monstrously unjust in these cir- 
cumstances to hold that the appellant is pre- 
cluded from raising the question of jurisdic- 
tion. He could not bring the question be- 
fore this Court until the Additional Sub- 
ordinate Judge had dismissed the appeal 
from the finding made by the District Munsif 
on the point left undecided by him at the 
first hearing. The decree of the Additional 
Subordinate Judge on the appellant’s second 
appeal must be taken to embody the previous 
findings of the Additional Subordinate Judge 
that the District Munsif’s Court had juris. 
diction and that the later notification was 
invalid. 1 hold that the appellant has a 
right in this appeal to question all the deci- 
sions made by the Additional Subordinate 
Judge except the decision to order a remand. 

The learned Govt. Pleader does not ask 
the Court to inquire into the validity of the 
notifications which have been referred to. 
He says that the appellant confines his case 
to the contention that a Civil Court had no 
jurisdiction to entertain the suit. In this 
connection he relies on the decision of this 
Court in Ramachandra v. Secretary of 
State (2), Iswarananda Bharati Swami v. 
Commissioners, Hindu Religious Endow- 
ments Board (3), Mugi Subbaya, v. 


M 105. ge. 
M 998; 133 Ind. Cas. 8; AIR 1931 Mad 574; 
J 


61 M L J $17; 34 L W 209; Ind, Rul. (1931) Mad 696. 
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Ravulacharuvu Thippa Reddi (4) and. the 
judgment of the Privy Council in Secre- 
tary of State v. Mask &: Co. (5). In 
Ramachandra v. Secretary of State (2), 
Kernan and Muthùswami Ayyar, JJ ., follow- 
ing English authorities, held that where by 
an Act of the Legislature powers are given to 
a person for a public purpose from which an 
individual may receive injury, if the method 
of redressing the injury is indicated by the 
Statute, the ordinary jurisdiction of Civil 
Courts is ousted and a suit does not lie. This 
maxim was applied by Curgenven and 
‘Cornish, JJ., in Iswarananda Bharati 
Swami v. Commissioners, Hindu Religious 
Endowments Board (3) and by Wads- 
worth, J., in Mugi Subbayya v; Ravula- 
charuvu Thippa Reddi (4). In Kamaraja 
Pandya Naicker v. Secretary of State 
(6), Varadachariar, J: pointed out, how- 
ever, that where a person’s liberty or pro- 
perty is interfered with, under colour 
of statutory powers, he has a cause of 
action which the Civil Courts are bound to 
entertain unless a bar to such entertain- 
ment has been enacted by express legisla- 
tion or by necessary implication. The cor- 
rectness of this statement is to be gathered 
from the judgment of the Privy Council in 
Secretary of State v. Mask & Co. (5). There 
Lord Thankerton in delivering the judgment 
of the Board said that it is settled law that 
the exclusion of the jurisdiction of the Civil 
Courts is not to be teadily inferred. The 
- exclusion must either be explicitly expressed 
or clearly implied. And approval was ex- 
pressed of the dictum of Willes, J. in Wolver- 
‘hampton New Waterworks Co. v. Hawkes- 
ford (7) that, where 4 statute creates a 
liability not existing at common law, and 
gives also a particular remedy for enforcing 
it, the party must adopt the form of remedy 
given by the statute. 

Therefore, we have here two principles 
Clearly established. The first is that to ex- 
clude the jurisdiction of the Civil Courts, 
the exclusion must be explicitly expressed or 
clearly implied. The second is that where 
the liability is statutory as opposed to liabi- 
lity under the common law, the party must 


(4) 50 L W 364; 188 Ind. Cas. 200; A IR 1939 Mad 
9 67; (1939) MW N 907; (1939) 2 ML J 604; 12R M 
818 


(5) 188 Ind. Cas. 231; IL ROMO) Mad 099; AI R 
1940 P C 105;6B R 741;183RPC12:440WN 709; 
(1940) M W N 610;52LW1;1900L R 367; (1940) 
2 M L.J 140; 1940 O W N 679; 7LOLJ 976; 42 Bom 
L R 567; (1940) Kar (P C)194 Sup; 67 I A 222 (P 0). 

(6) 69 M L J 695; 162 Ind. Cas. 419; A IR 1936 Mad 
269; 42 L W 931:8 R M991, 

(7) (1859) 6 © B (N s) 337; 141 ER486. o 
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adopt the remedy given to ‘him by the sta- 
tute, I cannot imagine a-clearer case of im- 
plied exclusion of the right to file a suit 
than we have here. The person aggrieved 
by an order of surcharge is given the right 
of applying—that is of making an applica- 
tion—to the principal Civil Court of original 
jurisdiction for an order remedying his 
grievance. If he does -not want to petition 
the Court, he may apply to Govt. to redress 
the wrong complained of. Outside Madras 
the principal Court of original jurisdiction 
is the District Court. If the respondeut’s 
contention were to be accepted, it would 
mean that he could apply to the District 
Judge to cancel the order of surcharge and 
direct a refund of the money which has 
been paid, and if the District J udge decided 
against him, he cotld then file a suit in the 
District Munsif’s Court and ask the District 
Munsif to decree what the District Judge 
had refused. This is absurd on the face of 
it. The second principle also applies here. 
The power to surcharge does not arise under 
the common law but under statutory rules, 
and the rules provide the remedy in case 
of.an improper surcharge. 

In an attempt to escape from this situa- 
tion, the learned Advocate for the respon- 
dent has suggested that r. 6 is ultra Vires 
the Local Govt. But this suggestion must 
also be rejected. Sub-s. (1) of s. 199, Mad. 
Local Boards Act, says that the Govt. may 
make rules to carry out all or any of the 
purposes of the Act not inconsistent there- 
with. Sub-s. (2) says that in particular, and 
without prejudice to the generality of the 
foregoing power, the Local Govt. shall have 
power to make rules with regards to specifi- 
ed matters, and cl. (o) gives them power 
to make rules “‘as to the powers of auditors 
disallow and surcharge items, and as to the 
recovery of sums disallowed or surcharged.” 
There is here full authority to make rules 
governing the powers of auditors to sur. 
charge, and, therefore, authority to provide 
a remedy for the unlawful exercise of 
the auditor's power. What better way could 
there be of controlling unlawful exercise of 
power by an auditor than by allowing the 
aggrieved person to apply to Court or to ap- 
peal to Govt. against the decision ? T con- 
sider there is no substance in the contention 
that the rule is ultra vires. It may be men- 
tioned that the contention was only put for- 
ward at the last moment in this Court and 
was never raised below. For the reasons 
Indicated I hold that the Court below erred 
in entertaining the suit and I would allow 
the appeal with costs throughout. 
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Wadsworth, J.—I agree with my Lord 
and have nothing to add. 

Somayya, J.—I also agree with my Lord, 
the Chief Justice. 


N.-S. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Appeal No. 200/29 of 1939 
February 20, 1941 
MIR AHMAD, d. 
SARDAR MOHAMMAD JAN— 
APPELLANT 
VETSUS 
S. S. KIRPAL SINGH AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 60 (1) (c) 
—Not only house lived in by agriculturist but also 
other buildings occupted by him are exempt- Con- 
ditions governing excercise of privilege under s. 60 (1) 
(0), stated. 

The deliberate use of the two words ‘ houses and 
buildings ’’ in s. 60 (1) (c) shows that the legislature 
meant that the residential house lived in by the agri- 
culturist should be protected and that the other build- 
ings occupied by him should also be exempt. On a 
plain reading ofthe clause there ‘are only two condi- 
tions governing the exercise of this privilege. Firstly 
the person claiming it should bean agriculturist and 
secondly he should occupy the house and the buildings. 
There is not a word in the clause to show that when 
occupying his residential quarter the agriculturist should 
also put it to some other agricultural use for enabling 
him to keep it safe from his creditors. 

[Case-law referred to.] 


A, from the order of the Additional Judge, 
Peshawar, dated September 16, 1939. 


L. Ladha Rum, for the Appellant. 


S. Anup Singh, for the Respondents 
(Representatives of S. S. Kirpal Singh). ` 


Judgment. —The late S. S. Kirpal Singh 
had a decree against Sardar. In execu- 
tion of his decree he attached half of the 
house in which Sardar lived. The other 
half belonged to Amir. Sardar objected 
that he was an agriculturist and that the 
house was therefore exempt under s. 60 
(1) (c), Civil P.C. The trial Judge admit- 
ted that Sardar was an agriculturist. He 
said in his judgment that the only question 
to decide was whether the house in suit 
was used for agricultural purposes or not. 
He answered the question in the negative. 
He depended. for his decision on the state- 
ment of Abnashi Singh witness for the 
decree-holder who said thatthe house was 
primarily residential, that khakshora 
could not be stored in the house, that the 
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door of the house was so small that rio 
animal could pass through it, and that Sardar 
tied his cattle in theSerai of Lala Duni Chand. 
The objection was consequently dismissed. 
An appeal was preferred to the District 
Court at Peshawar by Sardar. The learn- 
ed Additional Judge paid a surprise visit to 
the house. He observed that it was a pakka 
double-storied house with a paved floor. 
He did not find any cattle there nor any 
other indications that the house was used . 
for agricultural purposes. He, therefore, 
agreed with the trial Judge that the house 
was not used for agricultural purposes and 
dismissed the appeal. Sardar has come up 
on further appeal to this Court. Counsel 
on either side has produced rulings which 
helped his case. There is a conflict as to 
the exact interpretation of the words of 
s. 60 (1) (c), Civil P. O.: vide Noor Din v. 
Sulakhan Mal (1}, Jagat Singh v. Phuman 
Singh (2) and Attar Singh v. Bhagwandas 
(3), on one side, and Balwant Singh v. 
Jagdish Saran (4), Mohammad Ali v. Ram 
Dass (5) and Kala Singh v. Boota Singh 
(6), on the other. In my opinion the words 
are so simple that they do not require the aid 
of rulings to interpret them. Section 60 (1) 
(e), Civil. P. C., reads thus: 


“Provided that the following particulars shall not 7 
be liable to such attachment or sale, namely...(¢) houses 
and other buildings (with-the materials and the 
sites thereof and the land immediately appurtenent 
thereto and necessary for their enjoyment) belonging 
to an agriculturist and occupied by him.” 


Now “building” is a generic term. It 
covers all constructions of brick and 
mortar and is defined in the Oxford Diction- 
ary as follows: “That which is built, a 
structure, edifice.’ House ‘which is a 
species of building is described in that 
dictionary as under: “A building Yor human 
habitation especially a dwelling place.’ I” 
have no doubt whatsoever that the Legis- 
lature used these two words advisedly and 
instead of using the general term “building” 
only deliberately used the name of one 
form of a building viz., a house first and 
then named the classas a whole. It does 
not require any argument to show that by 
doing so the Legislature meant that the resi- 


(1) A I R 1926 Lah. 230; 92 Ind. Cas. 759. 
(2) A I R 1934 Lah. 680; 119 Ind. Cas. 428; 35 PL R 
509; 6 R L 676. i 
Ro 141 P L R 1909; 2 Ind. Cas. $83; 65 P R 
(4) A IR 1937 Lah. 200; 172 Ind. Cas. 412; 39 PLR 
418; 10 R L 316. 
an A TR 1937 Lah, 113; 171 Ind. Cas. 932;10 R L 


(6) A I R1938 Lah. 459; 178 Ind. Cas. 195; 40 P L 
R 793; 11 R T- 418. : < 
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dential: house lived in by the agriculturist 
should be protected and that the other build- 
ings occupied by him should also be exempt. 
On a-plain reading of the clause there are 
only two conditions governing the exercisé’ 
of this privilege. Firstly the person claim- 
ing it should be an agriculturist and secodly 
he should occupy the house and the build- 
ings. According to Oxford Dictionary 
“occupy” “means “to hold possession of, to 
reside in.” . There is not a word in the 
clause to show tbat when occupying his 
residential quarter the agriculturist should 
also put it to some other agricultural use for 
enabling him to keep it safe from his credi- 
tors. Why should we read the words “as 
such’ at the end of the clause when they do 
not occur there and unless one reads ‘‘as such” 
into it-the clause cannot bear this construc- 
tion. Even from common sense point of view 
the proposition that the house of an agri- 
culturist is protected only if he uses it for 
some object of husbandry is devoid of all 
force. If the agriculturist is such a sacred 
person that his houses and buildings which 
he uses for his avocation cannot be touch- 
ed by his creditors why should he have not 
the privilege of having a roof over his 
head and over the head of his family undis- 
turbed by attachments and sales. To reduce 
it to absurdity the position taken up by 
the decree-holder leads to this result: If 
the agriculturist sleeps in arcom and also 
tethers a goat there whose dung can be 
used for manuring the fields he cultivates, 
the room is exempt under s. 60 (1) (o), 
Civil P. C., but if he sends the goat to 


his son’s house next door his room can be. 


attached and sold. ~ 

For the reasons given above I hold 
that the two Courts below have commit- 
ted a matterial irregularity in thinking 
that the house could not be 
because although used for residence by an 
agriculturist it is not utilized for some 
agricultural object. The two Courts have 
admitted that Sardar is an agriculturist. 
.Abnashi Singh the witness for the decree- 
holder has not denied that Sardar ties his 
cattle in the Serai of Duni Chand which 
shows that he has his cattle to tether. People 
living in the town are rather fastidious. 
Probably he does not take the cattle to the 
house for the sake of cleanliness and there- 
foré ties them in the serai. There is 
nothing to prevent him from tying them 
in the house if occasion arises. I am not 
prepared to believe the statement of Abnashi 
Singh that no cattle can pass through the 
“door, If a human being can senter “the 
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house, an animal could also do so. It follows 
that Sardar is entitled to the benefit of 
s. 60 (1) (e), Civil P. ©. As a result I 
accept the appeal, set aside the orders of the 
two Gourts below and release half of the 
house belonging to Sardar from attachment 
and sale. Sardar shall have his costs through- 
out. “Pleader’s fee Rs. 32. 

S. i Appeal accepted. 
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CALCUTTA HIGH COURT 
Appeal No. 264 of 1939 
January 3, 1941 
B. K. MUKHERJEA, J. 
ABDUS SAMAD MOLLA—PLAINTIFE 
' APPELLANT 
versus 
ABDUL GOFUR MOLLA—DEFENDAntT— 
AND OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885 as amended 
by Act IV of 1928) ss. 159, 65, 48-G, 167—S. 159 to be 
read with s. 65—Sale of under-raiyati holding in 
execution of rent decree—Purchaser when acquires 
right toannul incumbrances—S. 48-G; if retrospective 
—Rent decree against under-raiyat under old law — 
S. 65, applicability of—Purchaser at execution sale 
whether acquires rights under s. 159 —S. 167 -- 
Limitation—Date of service of notice under s. 167, 
if material. 

Section 159, Ben. Ten. Act, or for the matter of that 
all the other provisions of Chap, XIV, of the Act, must be 
read along with s. 65. Chap. XIV, does not purport to 
create any new rights whatsoever. It simply provides 
the machinery for enforcing the right created by s. 65, 
S. 159, Ben. Ten. Act, by itself cannot give the pur- 
chaser of an under-ratyatz holding ata sale in execu- 


` tion of a decree for rent, the right to annul incum- 


brances as provided for in that section. The purchaser 
will have this right only if the decree for arrears created 
a charge under s. 65.168 Ind. Oas. 386 (2) and 126 
Ind. Cas. 422 (3), relied on, 14 Ind. Cas. 349 (1), 
referred to. 

Section 48-G, is not retrospective in its operation so 
as to attract the provisions of s. 65 when the decree for 
rent was obtained against an under-raiyat when the 
old law was stillin force. Hence, the purchaser at the 
sale in execution of such decree cannot acquire the 
right under s. 159 inasmuch asthe sale cannot have 
the effect of a rent sale under the provisions of Chap. XIV 
Deb Narain Dutt v. Narendra Krishna (4), distin- 
guished. 

Obiter:— Under s. 167, Ben. Ten. Act the application 
for annulling the incumbrances has got to be presented 
to the Court of the revenue officer within one year from 
the date of the confirmation of the sale or the date on 
which he first received notice of the incumbrances 
whichever is the later. The date upon which the notice 
was actually served is perfectly material, for purposes 
of limitation under s. 167. 

A. from the appellate decree of the Dis- 
trict Judge, Khulna, dated August 17, 1938. 

Mr. ‘Praphulla Kumar Chatterji, for the 
Appellant. 

Messrs. Rabindra Nath Bhattacharjee 
and Arunendra Nath Tagore, for the Res- 
pondents. l 
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Judgment.—This is an appeal against 
the- decision of the District J udge, Khulna, 
dated August 17, 1938, affirming that ofthe 
Munsif, Third Court of that place. Two 
plaintiffs, one of whom is the appellant 
before me, commenced the suit out of which 
this appeal arises for recovery .of khas pos- 
session of the lands in suit on establishment 
of their title as under-raiyats with rights of 
occupancy in respect of the same on the 
basis of a purchase at a rentsale. They also 
claimed mésne profits. The plaintiffs’ case 


. Wwas'that the lands in suit appertained to a 


under- raiyati holding which belonged to 
Cherajan Bibi and others and they held it 
under Laban Sheik and his co-sharers at a 
jama of Rs. 6 and odd and the tenants had 
acquired occupancy rights in the holding by 
custom. Laban Sheikheand his co-sharers 
sued Cherajan Bibi and others for arrears 
of rent in respect of this under-raiyati hold- 
ing for the years 1330 to 1333 B. S., in rent 
suit No. 191 of 1927, and having got an ex 
parte decree put up the under-raiyati hold- 
ing to sale, and it was purchased by the 
plaintiffs in May 1929. The sale was con- 
firmed on November 29. 1929 and the plaint- 
iffs seem to have served notices under s. 167, 
Ben. Ten. Act, upon the defendants who 
were found to bein possession of the suit 
lands with a view to annul all interests 
which they might purport to have in them 
and as they refused to vacate in spite of these 
notices, the present suit was instituted. 

The suit was contested by defendants 
Nos. 6,7,9 and 10, who are recorded as 
under-raryats of the second degree under 
Cherajan Bibi and others in Khatian 
No. 208-9 of the ©. S. records. Their de- 
ence was really of a two-fold character. 
It was first contended that the decree obtain- 
ed by Sheikh Laban and others in the rent 
sult No. 191 of 1927 could not have the 
effect of arent decree and the sale could not 
attract the provisicns of Chap. XIV, Ben. 
Ten. Act. The result wasthat the plaintiffs 
simply purchased the right, title, and inter- 
„est of Cherajan Bibi and others, and as 
these defendants were recorded as under- 
tenants under the latter, they could not be 
ejected. The second point taken was that 
even if the sale wasa rent sale, the notice 
under s. 167, Ben. Ten Act, not being serv- 
ed within one year from the date of the 
confirmation of the sale, it was ineffectual 
in law to annul the interest, and consequent- 
ly, the plaintiffs’ suit must fail. 

The trial Court gave effect to both these 
contentions. and dismissed the plaintiffs’ suit. 
On appeal, the learned District Judge 
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differed from the trial Court on the first 
point, and he was of opinion that the decree 
had the effect of a rent decree under 
Chap. XIV, Ben. Ten. Act, but as the notice 
under s. 167, was not served within one year 
from the date of the confirmation of the 
sale, the lower Appellate Court agreed with 
the Munsif in dismissing the plaintiffs’ suit. 
It is against this decree of dismissal that 
the present second appeal has been prefer- 
red, and I have to consider the propriety of 
the decision of the lower Appellate Court on 
both these points. The first point is as to 
whether the plaintiffs got the holding itself 
by their purchase ata sale in execution of 
the decree which Laban Sheikh and others 
obtained against the under-raiyats and, as 
such, could annul the sub-tenancy of the 
contesting defendants under the provisions 
of Chap. XIV, Ben. Ten. Act. It is not dis- 
puted that prior to the passing of the Ben. 
Act IV of 1928, a sale of an under-razyati 
holding in execution of a decree for rent 
due in respect thereof could not be held 
under the special provisions of the Ben. 
Ten. Act: vide Munsar Ali v. Arsadulla (1). 
The law has been altered by the Amending 
Act of 1928. 

To find out the exact effect of the changes, - 
it is necessary to advert to some of the 
relevant provisions of the Amending Act of 
1928. The first alteration is in regard to the 
definition of holding as made ins. 3, cl. (5) 
of the new Act. ‘Holding’ under the old law 
meant a parcel or parcels of land held by a 
raiyat. It now means a parcel or parcels or 
an undivided share thereof held by a raiyat 
or an under-raiyat. Ifwe simply read the’ 
word ‘holding’ in this extended sense in 
s. 159, Ben. Ten. Act, the conclusion, at first 
sight, seems to be that when an under- 
rawati holding is sold in execution of a- 
decree for arrears of rent due in respect of 
the same, the purchaser acquires the right 
to annul the incumbrances as laid down in 
that section. In my opinion, s. 159, Ben. 
Ten. Act, or for the matter of that all the 
other provisions of Chap. XIV, Ben. Ten. 
Act, must be read along with s. 65, Ben. 
Ten. Act. As was pointed out by my learn- 
ed brother Mitter, J.,in Biswanath Rat v. 
Manik Sardar (2), at p. 654, Chap. XIV, 
Ben. Ten. Act, simply regulates the proce- 
dure and defines the effect of a sale of a 
tenure or holding but does not statein what 
cases the tenure or holding (as distinguished 
from the sale of the right, title and interest 
of the judgment-debtor) can be sold and 


(1) 16 C W N 831; 14 Ind. Cas. 349;16 CLJ 539. 
(2) 39 C W N 652 (654); 168 Ind. Cas, 386; 9 R C 813. 
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by whom; for that purpose reference must 
be made tos. 65, Ben, Ten. Act, In other 
words it is only when the decree for arrears 
of rent is charged upon the tenure or hold- 
ing, such arrears can be realised by follow- 
ing the procedure laid down in Chap. XIV, 
Ben. Ten. Act. Chapter XIV, “does not 
purport to. enlarge or restrict the right,” 
but simply provides the machinery for work- 
ing it out: vide the observations of Sir 
George Lowndes in Jitendra Nath v. 
Manmohan Ghose (3), at p. 222. Iam there- 
fore of the opinion that s.159, Ben. Ten. 
Act, by itself cannot give the purcheser of 
an under-raigati holding at a sale in execu- 
tion of a decree for rent the right to annul 
incumbrances as provided for in that sec- 
tion. The purchaser will have this right 
only if the decree for arrears created a 
charge under s. 65, Ben. Ten. Act. 

Now, s.48-G, cl (2) of the amended Act 
has extended the application of s. 65 to the 
holding of an under-raiyat with rights of 
occupancy, and, as it is not disputed in the 
present case that Cherajan Bibi and others 
had occupancy rights in the holding, if the 
decree obtained by Laban Sheikh and others 
was passed under the new Act, there can be 
no doubt that it could be enforced by pro- 
ceedings in execution as laid down in 
Chap. XIV of the Act. The fact, however, is 
that the decree was obtained before the 
Amending Act IV of 1928 was passed, and 
the question arises as to whether, under 
these circumstances, the plaintiffs could ac- 
quire the rights of a purchaser as described 
in s. 159, Ben. Ten. Act. In my opinion, 
the answer to this question must be in the 
negative. Section 48-G cannot be said to be 
retrospective in its operation so as to attract 
the provisions of s. 65 when the decree for 
rent was obtained against an under-ratyat 
when the old law was still in force. To 
hold otherwise would be to offend the well- 
known canon of construction that when the 
Legislature alters the rights of the parties 
by taking away old rights or conferring new 
ones, the enactment would not he retros- 
pective unless the Legislature intended it 
to be so by clear words or necessary implica- 
tion. 

Mr. Chatterji who has argued the case 
with great thoroughness and ability has 
argued before me that an application for 
execution must be regarded as a fresh pro- 
ceeding and not a continuation of the suit, 
and, as atthe time when the application 

(3)57 LA 214 (222); 126 Ind. Cas. 422; A I R1930 


P 0193; 58 O 301; 34 C W N 821; Ind. Rul, (1930) P 
C 326; 52 C L J 272; 59 M L J 607; 32 LW 736 (P ©). 
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for execution was made the new Act was 
in force, it is the new law that would govern 
the rights of the parties, and reliance has: 
been placed upon a Full Bench decision of 
this Court in Narain Dutt v. Narendra 
Krishna (4). This argument, in my opinion, 
does not really assist his client. In the Full 
Bench case, the right to prefer a claim 
under the Civil P. C. could not arise till the 
property was actually attached, and at the 
time when the attachment was effected, the 
new law was already passed taking. away 
the right. Here, as I have said above, 
Chap. XIV, Ben. Ten. Act, does not purport 
to create any rights whatsoever. It simply 
provides the machinery for enforcing the: 
right created by s. 65, Ben. Ten. Act, and, 
as, in my opinion, s. 69 is inapplicable to 
the present case, the provisions of Chap. XIV, 
Ben. Ten. Act, must be held to be inappli- 
cable also There is no question here of 
merely altering the procedure keeping the 
substantive rights of the parties intact 
which might compel the litigant to enforce 
his rights according to the new procedure 
laid down. I am ofthe opinion, therefore, 
that onthe first point the decision of the 
lower Appellate Court is not right, and 
the sale could not have the effect of a rent 
sale under the provisions of Chap. XIV, 
Ben. Ten. Act. In this view, the other ques- 
tion as to whether the notice under s. 167, 
Ben. Ten. Act, having been served upon the 
defendants more than a year after the sale 
xvas confirmed, the incumbrances could not 
be validly annulled does not arise for con- 
sideration. 

I may point out, however, that on this 
point, both the Courts below were labour- 
ing under a clear misapprehension. Under 
s, 107, Ben. Ten. Act, the application for 
annulling the incumbrances has got to be 
presented to the Court of the revenue officer 
within one year from the date of the con- 
firmation of the sale or the date on which 
he first received notice of the incumbrances 
whichever is the later. The date upon which 
the notice was actually served upon the de- 
fendants is perfectly material, and, in this 
case, there is no finding whatsoever made 
by either of the Courts below as to when 
the application of annulling the incumbran- 
ces was presented to the Court in the man- 
ner contemplated by s. 167, Ben. Ten. Act. 
Tf I had held that the sale wasa rent sale, 
this would have been a matter for a fresh 
investigation, and I would have sent the 
ease back for consideration of this point, but 
as I have come to the conclusion that the 
(4) 16 C 267 (Œ B). 
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Sale was nota rent sale the question does not 
really arise. 

There is one other point, however, in 
favour of the plaintiff-appellant which was 
missed by both the Courts below. The de- 
fendants in the present suit are not only the 
persons who have been recorded as under- 
ratyats under the defendants in the rent suit 
but the plaintiffs have impleaded the judg- 
ment-debtors in the rent suit as parties 
defendants and also certain other persons 
who purport to derive their title from the 
latter. It appears from the settlement re- 
cords that the superior under-raiyati hold- 
ing’ which was recorded in Khatian No. 208- 
1 of the C. S. records comprised four settle- 
ment plots, namely plots Nos. 346, 347, 538 
and 539, whereas the under-raiyati of the 
second degree held by « Vajed Sikdar and 
others under Cherajan Bibi and others which 
was recorded in Khatian No. 208-2 compris- 
ed only two plots, namely C. S. Dags Nos. 346 
and 347. The contesting defendants, there- 
fore, cannot claim to be tenants with regard 
to C. S. plots Nos, 538 and 539, and if they 
or any other persons claiming through them 
are in possession of these lands, they must 
be held to be trespassers and can be evicted 
without any notice under s. 167, Ben. Ten. 
Act. The result, therefore. is that the appeal 
is allowed in part. The plaintiffs’ title as 
under-raiyats with rights of occupancy is 
declared with regard to the four plots. to 
wit, C. S. plots Nos. 346, 347, 538 and 539 and 
they will be entitled to get khas possession 
of C. S. plots Nos. 5388 and 539 only, but not 
of CO. S. plots Nos. 346 and 347 in this suit. 
The appeal is thus allowed in part and the 
decree of the lower Appellate Court modi- 
fied. The plaintiff will be entitled to half 
the costs in all the Courts. There will be no 
costs in favour of the defendants. 


S. Appeal partly allowed. 
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NAGPUR HIGH COURT 
Civil Revision No. 256 of 1940 
February 13, 1941 

OLARKE, J. 
JANKILAL AND oTHERS— 
APPLICANTS 
Versus 
Tue DEPUTY COMMISSIONER, 


BILASPUR AND ANOTHER—NON-APPLICANTS 

C. P. Land Alienation Act (II of 1916), s. 9 (D, 
(2), (3), 3, 1 (2), (3), 25 (2), (3)— Word “Commencement 
of Act” ins, 9—Kanwar of Bilaspur Tahsil, mort- 
gaging his village share in 1926 by conditional sale— 
Notification under s. 1 (2) and (3) issued in 1933 
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making Act applicable to Bilaspur Tahsil and declar- 
ing Kanwars as aboriginals—Foreclosure decree — 
Mortgagee put into possession—S.9 held did not ap- 
ply—Deputy Commissioner held could not apply 
under s. 25 (2) for revision of mortgage decree—Right 
of revision under s. 25 (3), if open to any aggrieved 
party. 

The expressions “‘after the commencement of this 
Act” and “before the commencement of this Act” in 
F 9 refer to the date fixed under s. 1 (3) i. e., April 15, 

917. i 


A Kanwar of Bilaspur Tahsil mortgaged by condi- 
tional sale his village share in 1926. In 1933 the Govt. 
published notification under s. 1 (2) and (3) of C. P. 
Land Alienation Act making the Act applicable to the 
Bilaspur Tahsiland declaring the Kanwars to be ab- 
original tribes for the purposes of the Act. In 1936 the 
mortgagee brought a mortgage suit and the foreclosure 
decree having been made absolute was put into posses- 
sion: 

Feld, that s. 9 (1) did not affect the mortgage in this 
case at all as it was not a mortgage made by a mem- 
ber of an aboriginal tribe after the comencement of tha 
Act, since, when the mortgagor made it, he was nota 
member of an aboriginal tribe, Nor did s. 9 (3) ap- 
ply, as, it was not a mortgage made by a member of 
an aboriginal tribe before the commencement of the 
Act because it was not made before the commencement 
of the Act. Therefore, under s. 9 (3) the Civil Court 
was not required to refer the case to the Deputy Com- 
missioner and consequently the Deputy Commissioner 
had noauthority to apply under sub-s. (2) of s. 25 for 
revision of the decree. 

Section 25 (3) of the Act does not reserve a right of ap- 
plying for revision to the Deputy Commissioner alone but 
any other aggrieved party has such a right. Sub-s. (3) 
of s. 20, is merely an enabling provision so as to remove 
any doubt whether the Deputy Commissioner, as an 
outsider to the litigation, could apply for revision. 

C. R. App. by plaintiffs for revision of the 
order of the Court of the Additional District 


Judge, Bilaspur, dated February 10, 1940, 


Mr. V. V. Kelkar, for the Applicants. 
Messrs, W. R. Puranik and R. K. Rao, 
for Non-Applicant No. 2. 


Order.—The following dates are neces- 
sary to be stated in order to understand this 
revision application. 


On 15-4-1917 the C.P. Land Alienation 

Act (II of 1916) came into 
force. 

one Madan, Singh a Kanwar 
by caste, mortgaged his vil- 
lage share by conditional 
sale to the present appli- 
cants, 

the Local Govt. publised two 
notifications under s, 1 (2) 
and 3 of the ©. P. Land 
Alienation Act (II of 1916) 
making the Act applicable 
to the Bilaspur Tahsil of 
the Bilaspur District and 
declaring the Kanwars to 
be aboriginal tribes for the 
purposes of the said Act. 


On 3-8-1926 


On 14-11-1933 


the mortgagees brought an 
action on their mortgage 
against the non-applicant 
Madan Singh. 

the applicants obtained a 
preliminary decree in this 
suit. 

the foreclosure decree 
made absolute. 

possession was delivered to 
the mortgagees-applicants. 

mutation of their names was 
effected in the revenue 
records. 

the Deputy Commissioner 
made an application under 
s. 20 (2) of the Act to the 
Additional District Judge. 


Section 25 (2) provides as follows : 

“When it appears to the Deputy Commissioner that 
any Civil Court has, after the commencement of this Act, 
passed a decree or order contrary to any of the provisiors 
thereof, the Deputy Commissioner may, within two 
months of the date upon which he is informed of such 
decree or order, apply for the revision of such decree 
or order to the Court, if any, to which an appeal would 
lie from such decree or order, or in any other case to 
the High Court and if the Court finds that such decree 
or order is contrary to any of the provisions of this 
Act, it shall alter itso as to make it consistent with 
this Act.” 


The Additional District Judge has found 
that the foreclosure decree is contrary to 
the provisions of the Act and he has ac- 
cordingly set it aside and has referred the 
case to the Deputy Commissioner under 
s. 9(3) of the Act. Against this order the 
present revision application has been made. 

Section 3 of the Act empowers the Chief 
Commissioner, now the Provincial Govt., to 
declare by notification what .bodies of per- 
sons in any area are to be deemed abori- 
ginal tribes for the purposes of the Act 
and a notification under that section was 
published on November 14, 1933. Accord- 
ingly at the date when the mortgage 
deed was executed the mortgagor did. not 
belong to an aboriginal tribe and, therefore, 
there was no obstacle in the way of the 
present applicants accepting the mortgage. 
A mortgage is considered by the Act to 
be a temporary alienation of land and 
s. 6 of the Act enumerated the kinds of 
mortgage which a member of an aboriginal 

- tribe may enter into. A mortgage by con- 
ditional sale, which isthe form of a mort- 
gage with which the parties to this case are 
concerned, is not one ofthese. Accordingly 
at the date of the execution of the mort- 
gage the mortgagor was free to execute 
such a mortgage without any restriction. 
The Additional District Judge has held 


On 1-10-1936 


On 7-2-1938 
On 7-4-1938 
On 15-9-1938 


was 


On 7-12-1938 
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that, since the suit was commenced after 
a notification had made the mortgagor a 
member ofan aboriginal tribe, the Court had 
no jurisdiction to pass a foreclosure decree 
and, therefore, the Deputy Commissioner was 
entitled to make this application under 
s. 25 (2). Section 9 of the Act provides as 


follows : 

“9, (D. If, after the commencement of this Act, a 
member of an aboriginal tribe makes a mortgage of his 
land in any manner or form not permitted by or under 
this Act, the Deputy Commissioner shall have authority 
to revise and alter the terms of the mortgage so as to 
bring it into accordance with such form of mortgage 
permitted by or under this Act as the mortgagee 
appears to him to be equitably entitled to claim. 

(2) If a member of an aboriginal tribe has, before the 
commencement of this Act, made a mortgage of his land 
in which there is a condition intended to operate by 
way of conditional sale, the Deputy Commissioner shall 
have authority to put the mortgages to his election 
whether he will agree to the said condition being 
struck out, or will accept, in lieu of the said mort- 
gage, a mortgage in form (a)as provided by s. 6, 
sub-s. (1), which shall be made for such period not 
exceeding the period permitted by the said section and 
for such sum of money as the Deputy Commissioner 
considers to be equitable.”’ 

(3) Ifa suit is instituted in any Civil Court on a 
mortgage to which sub-s. (1) applies, or if a suit for 
the enforcement of a condition intended to operate by 
way of conditional sale in a mortgage, made before 
the commencement of this Act, is instituted or is 
pending at the commencement of this Act, in any 
Civil Court, or if an appealin any such suit is institut- 
ed or is pending at the commencement of this Act, the 
Court shall, ifit finds that the mortgage is enforceable 
or that the mortgagee is entitled to a decree absolute for 
foreclosure, refer the case to the Deputy Commissioner 
with a view tothe exercise of the power conferred by 
sub-ss. (1) and (2) respectively.” 

It is necessary, therefore, to interpret s. 9 
in order to see whether s. 25 (2) applies. 
On behalf of the non-applicants the learn- 
ed Advocate-General has argued that since 
under s. 1 (2) and s. 3 of the Act the Act 
is to extend only to such areas of the Cen- 
tral Provinces as the Provincial Govt. may, 
from time to time, notify in this behalf in the 
Official Gazette and Govt. may notify what 
persons are to be deemed to be aboriginal 
tribe, the Act came into force in Bilaspur 
for members of the Kanwar community 
on November 14, 1933. Therefore, it is 
argued that the mortgage in question had 
been made before the Act came into force 
and so under s. 9 (2) the Deputy Commis- 
sioner had authority to take action there- 
under and under sub-s. (3) the Court was 
required to refer the case to the Deputy 
Commissioner in order that he might take 
action ‘under sub-s. (2) and_ accordingly 
under s. 25 (2) the Deputy Commissioner 
was entitled to apply to the Additional 
District Judge for revision of the decree 
as being contrary to the provisions of the 
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Act. To this the applicants reply that 
s. 9 (2) does not apply because the words 
“before the commencement of the Act” mean 
before April 15, 1917, which was the date 
when it came into force as is. made clear 
by s. 1(8) which says that the Act “shall 
come into force on such day as the Provincial 
Govt. may, by notification, direct”, and it is 
also argued that s. 9 (1) does not apply 
because the mortgage was not made by a 
member of an aboriginal tribe, Kanwars 
not being aboriginal tribe on the date of 
ihe mortgage. Consequently, if neither 
s. 9 (1) or 9 (2) applies, then s. 9 (3) cannot 
epply so as to require the Civil Court to 
refer the case to the Deputy Commissioner 
and consequently the decree which the Civil 
Court has passed is not contrary to any 
of the provisions of the Act and so the 
Deputy Commissioner has no right to apply 
under sub-s, (2) of s. 25. The question is 
which of these contentions is correct. 

Apart from the notification under s. 1 
(3) as to the date when the Act was to 
come into force the Act envisages two 
kinds of notification by the Govt. which 
may take place at any time thereafter : 
(1) a notification under s. 1 (2) as to the 
areas to which the Act is to extend and 
(2) a notification under s. 3 as to the 
bodies of persons who are deemed ab- 
original tribes for the purposes of the Act. 
If the provisions of s. 3 had been incor- 
porated in s. 1 (2) so as to read that the 
Act should extend to such areas and to 
such bodies of persons as the Govt. might 
notify, then there would have been more 
force in the learned Advocate-General’s 
argument and it would have been possible 
to hold that s. 1 was intended to be read 
as a whole and that reading sub-ss, (2) and 
(3) together, therefore, the Act would only 
come into force for the areas and 
tribes affected from the time of the 
notification, but as it is, s. 3 being an 
entirely separate section from s. 1 with the 
defining s. 2 coming between, I can only 
hcid that the expressions “after the com- 
mencement of this Act’ and “before the 
commencement of this Act’ in s. 9 refer 
to the date fixed under s. 1 (3). It is not 
correct to say, therefore, that the Act com. 
menced for the Kanwar tribe on the date 
that they were notified to be aboriginal 
tribes. Consequently it follows that if the 
commencement of the Act in s. 9 refers 
to the date promulgated under s. 1 (3), 
s. 9 does not affect the mortgage in this 
case at all. It was not a mortgage made 
by a member of an aboriginal tribe after 
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the commencement of the Act, since, when 
the mortgagor madeit, he was not a mem- 
ber of an aboriginal tribe, and so sub- 
s.(1) does not affect it; and if was not a 
mortgage made by a member of an ab- 
original tribe before the commencement 
of the Act, because it was not made be- 
fore the commencement of the Act. There- 
fore, unders. 9 (3) the Civil Court was not 
required to refer the case to the Deputy 
Commissioner. It is true that the Civil 
Court should under s. 25 (1) have sent to 
the Deputy Commissioner a copy of the 
decree in this suit, but that decree would 
not have been contrary to any of the pro- 
visions of the Act and consequently the 
Deputy Commissioner had no authority to 
apply under sub-s. (2) of s. 25 for revision 
of the decree. 

It is not necessary in view of the above 
finding to consider other points raised by 
the applicants as to whether the Deputy 
Commissioner’s application was within time 
or not. In any case, these grounds are 
not seriously pressed and the lower Court’s 
reasoning for holding the application to be 
within time appears to be sound. 

One other point has been argued by the 
learned Advocate-General with which it is 
necessary to deal. It is said that no re- 
vision lies here since 25 (3) of the Act 
gives a right of applying for revision to 
the Deputy Commissioner, and not to any 
other aggrieved party. I do not think 
there is: any force in this contention. 
Sub-section (3) appears to be merely an 
enabling provision so as to remove any 
doubt whether the Deputy Commissioner, 
as an outsider to the litigation, could 
apply for revision. If the legislature had 
intended to reserve a right of revision to 
the Deputy Commissioner alone nothing 
could have been easier than to say that 
the decision of the Appellate Court under 
sub s. (2) would be final and no revision 
would lie therefrom except for the Deputy 
Commissioner in the event of his application 
under sub-s. (2) being rejected. 

It follows that the lower Court’s order 
setting aside the decree is illegal and 
must itself be set aside. The application 
of the Deputy Commissioner is accordingly 
rejected. Costs of this application and of 
the application to the Court below will be 
paid by Madan Singh. I allow Rs. 50 as 
Counsel’s fee in this Court. 


S. Application dismissed. 
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Criminal Procedure Code (Act V of 1898), ss. 208, 
347, 540, 302— Duty of prosecution to examine before 
committing Magistrate all witnesses they intend to 
call and examine in Sessions Court— Failure to do 
so, when vitiates trial—Murder—Sentence— Criminal 
trial—Evidence—Calling as witness of Police Pro- 
secutor who had taken advantage of his position to 
question accused deprecated—Trial if bad on this 
ground. ; 

While it should be the general rule that the pro- 
secution should call and examine before the commit- 
ting Magistrate’s Court all the witnesses they intend 
to call and examine before the Sessions Court, failure 
to do so will not necessarily vitiate a trial. The 
final consideration is that of prejudice to the accused, 
152 Ind, Cas. 673 (2), approved, 173 Ind. Cas. 324 (1) 
and 17 Ind. Cas. 813 (3), referred to. {p. 366, col 2.) 

Transportation for life is a proper sentencein the 
case of murder which is not premeditated and is 
aa rather in panic than in defiance. [p. 267, 
col. 1. 

The calling as a witness of a Police Prosecutor who 
had taken advantage of his official position to question 
an accused person must be deprecated. The trial, 
however, cannot be held to be bad on this ground 
where the Police Prosecutor’s evidence can be disso- 
eta ak the other evidence and ignored. [p. 366, 
col. 


Confirmaticn Case and Cr. A. against the 
conviction and sentence of death passed by the 
Additional Sessions Judge, Larkana, dated 
July 4, 1940. 


Mr. Motiram L. Lalwani, for the Ap- 
pellant. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Davis, C. J.—The appellant in this case 
is one Ali Murad, and he'has been convicted 
by the Additional Sessions Judge of 
Larkana ofthe murder of a Police sowar 
Muhammad Hassan by stabbing him in the 
neck, and sentenced to death. He was 
also convicted of offences under ss. 224, 
332 and 333, I. P. C. and sentenced to six 
months, 12 months and two years rigorous 
imprisonment respectively for these offences; 
though the printed record mentions Chutto, 
the co-accused of the appellant, twice con- 
victed of offence under ss. 224 and 353 and 
offences under ss. 224, 332 and 333, I. P.C. 
a lines 303 et seq.), but this appears a mis- 
take, 
mad Hassan, Muhammad Bakhsh, a head 
constable, was grievously hurt, Ibrahim, a 


Police pagi, was hurt. The actua] offences. 
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of which the accused were convicted, 1m. 
view of the confusion in the printed record, 
are best set ouf in the points for determina- 
tion and findings of the lower Court which 
are as follows: 

‘Points for determination are : (1) Whether Muham- 
mad Hassan died ofinjury he received? (2) Whether 
Ali Murad caused this injury ?(3) Whether grievous 
hurt with sharp weapon was caused to Muhammad 
Bakhsh? (4) Whether Ali Murad voluntarily caused 
the above said grievous hurt to Muhammad Bakhsh. 
Head Constable, Police, a public servant in the dis- 
charge of his duty as public servant ? (5) Whether 
hurt with sharp weapon was caused to Ibrahim ? 
(G) Whether Ali Murad voluntarily caused the 
above-said hurt to Ibrahim pagi, a public servant 
in the discharge of his duty as a public servant ? 
(D Whether Ali Murad and Ohutto accused inten- 
tionally offered resistance or illegal obstruction to the 
lawful apprehension for any offence with which they 
were charged ? (8) Whether Chutto accused assaulted 
Sub-Inspector inthe e€ecution of his duty as such 
public servant or with intent to prevent or deter 
him from discharging his duty as such public ser- 
vant ? (9) What offences have been committed by the 
accused ? 


FINDINGS. 
Point No. 1.—In the affirmative. 
Point Nos. 2 to 8.—In the affirmative. 


Point No. 9.—Acecused Ali Murad is guilty of 
offences under ss. 302, 333, 332, 224 and accused 
Chutto of offences under ss. 353 and 224 I. P.C.” 


The case for the prosecution was that a 
theft was committed in the house of one 
Sher Khan Khushik, a resident of Chakar 
Khushik village, Tuluga Dadu, on the night 
of September 16, 1939. This was discovered 
in the morning and the matter was reported 
tothe Nekmard Ghulam Rasul Khushik. 
Ghulam Rasul collected a party to track 
the footprints and they tracked them to the 
house of the accused Ali Murad and Chutto: 
brothers. This was three miles from Sher 
Khan's house, and he went and reported the 
matter to the Nekmard who sent him to 
Phaka Police outpost to report. Sher Khan 
was sent on, according to custom, to the. 
Police Thana proper at Bhan where he: 
lodged a first report at 10 pr. m. The next 
morning, September 17, the head constable 
Muhammad Baksh, the sowar Muhammad: 
Hussan and the pagi Ibrahim went to the 
vardat at Sher Khan’s village und awaited 
authority from the Sadar Thana at Bhan 
to investigate. This authority was sent 
through the complainant. Muhammad 
Bakhsh, the head constable, prepared the 
mashirnama of the vardat and went with 
the complainant to the village of the accus- 
ed. Both the accused, the appellant Ali 
Murad and his brother Chutto were there.. 
It is the case of the prosecution that the 
accused agreed to produce the property 
but wanted to doso in the presence of their 


364 y KA 
Murshids Dinal Shah and Wadal Shah. 
Dinal, . Shah was sent for but refused to 


interfere; Wadal Shah was then sent for 
but-he’ was .equally unsuccessful. This 


was about7p. M. and the Sub-Inspector 


of Police, Mr. Kewalram had by then arriv- 
ed. On Wadal Shah’s failure the Sub- 
Inspector asked Muhammad Bakhsh the 
head constable, Muhammad Hassan sowar, 
and Ibrahim pagi, to arrest the accused. 
Muhammad Bakhsh caught hold of the ap- 
pellant Ali Murad who took out a knife 
and struck him on the left arm. He 
released his hold, and Muhammad Hassan 
then caught hold of Ali Murad but Ali 
Murad stabbed him on the neck. Muham- 
mad Hassan fell down, and Ibrahim pagi, 
then went to arrest Ali Murad but he too 
was stabbed on the ne@k. After all this 
the Sub-Inspector picked up a gun when 
‘Chutto,the brother of Ali Murad, assaulted 
him and was seized by Gul Muhammad. 
Ali Murad in the meantime escaped and 
was unsuccessfully pursued by the Sub- 
Inspector and hismen. The Sub-Inspector 
then dressed the wounds of the injured men 
but Muhammad Hassan died within a 
short time. The Sub-Inspector sent his first 
report tothe thana and the injured to the 
Dadu hospital. Mashirnamas were prepared 
and inquest on the dead body of the sowar 
held, and the body was also sent to the 
hospital. The next day about noon the 
Sub-Inspector of Police arrived and at 
3 P. M. Ali Murad, the appellant, was 
arrested. 

The case for the defence is that the case 
against him is false. Goulam Rasul, the 
Nekmard, has disputes with them over 
water. The appellant stated in the Sessions 
‘Court that he and his brother returned 
home from their fields to find their house 
surrounded by men who said that they 
were suspected of theft and had been direct- 
ed by Ghulam Rasul to keep watch. The 
next day the Police came and he was beaten 
with fists and kicks and abused, and then 
Wadal Shah and Dinal Shah came who 
asked him to confess. -He refused to do. He 
went away fearing maltreatment by the 
Police. He explains an injury on his hand 
by saying that it was a cut by a scythe 
while cutting grass. Chutto, who has not 
appealed, states that he was seized by the 
Police and beaten by Ghulam Rasul’s men. 
He fell down senseless. He does not “know 
“who caused injuries to the Police, | 

There can be no doubt that this unfor- 
tunate Police sowar Muhammad Hassan 
was killed. The medical evidence shows 
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one wound 44”x3” deep which could be 
caused by a big knife cutting deep to the 
cervicle vertebre below the left-ear to the 
side and back of the neck cutting the blood 
vessels and nerves. The injury was suff- 
cient in the ordinary course of nature to 
cause death. Muhammad Bakhsh, head 
constable, was injured on the left forearm, 
the injury being 3” xl“ muscle deep and 
could have been caused by a knife. He 
was treated as an indoor patient from 
September 18, to October 8, 1939, when he 
was discharged at his own request not 
completely cured. For a complete cure 
ten days more were necessary. Ibrahim: 
pagi had three injuries which could have 
been caused by a knife on the neck. These 
Injuries were, however, trivial > injuries, 
though the pagi was in the hospital for 
five days. The appellant himself had a 
Slight incised wound on the left hand and a 
scratch on the forehead. The co-accused 
Chutto, his brother, who has not appealed, 
had on September 19, one septic contused 
wound on the forearm and a simple fracture. 
of the right ulna. The injuries could have 
been caused bya lathi or by a fall. There 
can be no doubt that the injuries of the 
Police sowar who died, of the head 
constable and of the pagi were caused 
by the appellant Ali Murad with a knife. 
In fact, this was not seriously disputed be- 
fore us. | 


Reliance was placed upon a plea of self- 
defence, that the appellant wes ill-treated 
or apprehended ill-treatment or. torture at 
the hands of the Police, and he struck in 
self defence. This was not the case of the 
accused who reserved his defence in the 
committing Magistrates Court and while 
it may be that the appellant struck in panic, 
we cannot see how the plea of self-defence 
isin any way tobe found proved from the 
record. ‘There is the evidence of eye-wit- 
nesses to the infliction of the injuries by the 
appellant on the sowar, head constable and 
pagi which cannot be disputed. There is 
the evidence of the head constable Muham- 
mad Bakhsh himself, the evidence of the 
pagi Ibrahim and the evidence of the Sub- 
Inspector Mr. Kewalram who does not 
appear to have distinguished himself on 
this occasion. Thereis also the evidence of 
Gul Muhammad, another Police sowar, the 
Nekmard Ghulam Rasul and Sher Khan, 
the complainant. The appellant himself 
admits the presence of Muhammad Bakhsh, 
Ibrahim, Ghulam Rasul, the Sub-Inspector 
and Sher Khan, the complainant, The evi- 
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dence of the complainant Sher Khan is cor- 
roborated by his first report which was 
made without undue delay. .The presence 
of the Sub-Inspector is supported by the 
first report of these offences including that 
of the murder of Muhammad Hassan which 
he made at the scene and sent to the thana. 
It is Ex. 19, andthe time at which it was 
made is shown as 8 P. M., September 17. 
Mashirnamas were made and Ghulam 
Rasul and Bachal werethe mashirs. Ghu- 
Jam Rasul gives a detailed account of the 
affair from first to last. He states that the 
accused first agreed to restore the property 
if their - Murshids. also came, but when their 
Murshids Dinal Shah and Wadal Shah came 
they refused. According to Wadal Shah, 
Ali Murad said he had the property but 
would restore it to Sher Khan after certain 
claims he had against Sher Khan were 
satisfied. This Wadal Shah was not examin- 
ed in the committing | Magistrates Court. 
There is also the evidence of one Hashim, 
a Jalbani, a member ofthe tracking party. 
He corroborates the evidence of the Police 
Officers as also the evidence of the Nekmard 
Ghulam Rasul against whom the appellant’s 
charge of enmity about a dispute over a 
kariaisin no way proved, and is vague 
and unsubstantiated. 


The evidence of the two injured Police 
Officers, of the uninjured Police Officers 
and of Ghulam Rasul and Hashim prove 
clearly that it wasthe appellant who struck 
with his knife Muhammad Hassan and kill- 
ed him, grievously hurt with his knife 
Muhammad Bakhsh, head constable, and 
hurt with his knife the pagi, Ibrahim. The 
appellant had himself a slight incised wound 
on the right thumb. There is no reason to 
suppose that this was caused by a scythe while 
cutting grass, but there is reason to suppose 
that it wascaused by his own knife while 
inflicting injuries upon others. There 
were no signs of ill-treatment by the Police 
and the defence of Ali Murad that the 
Police threatened to maltreat his women- 
folk appears to have been abandoned when 
it was shown that he was unmarried and 
there were in his house his aged mother 
and a child of five. 


The case, therefore, against Ali Murad 
would appear fully proved without what the 
Judge describes as an extra judicial confes- 
sion to Mr. Vishindas, the Police Prosecutor, 
and the evidence of Wadal Shah, to the ad- 
mission of whose evidence objection was taken 
by the learned Advocate for the appellant 
before us on the ground of a ruling in Raban 
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Lalu Shaikh v. Emperor (1) and Sher 
Bahadur v. Emperor (2). He took, what he 
called a preliminary objection, arguing that 
the trial was bad and should be quashed, 
because, all the prosecution witnesses hact 
not been examined in the committing -Magis- 
trate’s Court. We may say at once that 
the proof of the prosecution case is not 
materially affected by the exclusion of the 
evidence of Mr. Vishindas and Wadal Shah, 
So far asthe evidence of Wadal Shah is. 
concerned, the appellant cannot say that he 
was taken by surprise because in his own 
statement he refers to Wadal Shah and 
the part he played inthis affair The evi- 
dence of Mr. Vishindas, we think, can well 
be ignored. Mr, Vishindas, who was Police 
Prosecutor, stated that he was standing in. 
the verandah of the office of the mukhtiar- 
kar at Dadu in September when.some one 
brought to his notice that the appellant was 
an accused in the Phaka Policeman murder 
case and he went up to the accused to get 
information from him. The appellant then 
told him that he had injured a Policeman 
in a quarrel and that he had probably diec 
and that he had tome to give himself up 
lest his brother be maltreated and that he 
would surrender himself to the Superin- 
tendent of Police or District Magistrate and 
that he then took the appellant to the 
Bungalow of the District Superintendent of 
Police. — , 
Apart from the fact that the appellant was. 
not questioned by the Court about this con- 
fession, we think, in view of the evidence of 
the injured Policeman and other eye-witnesses. 
the evidence of the Police Prosecutor is quite 
unnecessary to support a conviction. As a. 
general rule, we would say that it is the duty 
of the prosecution to put before the Commit- 
ting Magistrate the case that is put before the 
Sessions Court and through the same witnesses.. 
Not only may the accused person desire to 
cross-examine all the witnesses and show that 
there is no case against him, bui it is also 
only fair that he should have notice of the: 
evidence to be led against him and of the 
witnesses through whom it is to be adduced: 
but, we cannot say we can accept the argu- 
ment that in every case where this is not 
cone, the committal and the subsequent 
trial are bad and the proceedings should he- 


‘quashed. 


In the Lahore case cited to.us, Sher 
Bahadur-v. Emperor (2), there were sixteen 


(1) 32 SLR 709; 175 Ind. Cas. 324; A I R 1938 Sind 
97; 39 Cr. L J 618; 10 R S 296, te 

(2) 15 L331; 152 Ind. Cas. 6737A I R193: Lah 
667; 36 Cr, L J 169; 36 P L RAGI; TRI, 313, 
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witnesses for the prosecution but the prose- 
cution stated that they would produce only 
eight of them in the committing Magistrate’s 
Court, whose evidence was sufficient to 
establish prima facie case and that the other 
eight witnesses would be reserved for the 
Sessions trial. We use the word “reserved” 
though it was not used in the case itself, be- 
cause it appears to us accurately to cecribe 
the facts. And it appears to us undoubted 
that s. 208, Criminal P. C., does not contem- 
plate any reservation or holding back of wit- 
nesses in this fashion. Section 208, Criminal 
P. C. appears tous to contemplate that the 
‘prosecution shall place before the committing 
Magistrate, through the same witnesses, the 
case they intend to place before the Sessions 
Court. The one proceeding is not merely 
a preliminary or introduction to the proceed- 
ings which follow. It is 4n enquiry to ascer- 
tain and record the case which is to be put 
before the Sessions Court. Clearly, there can 
‘be no invariable rule that all witnesses in 
the Sessions Court must be examined in the 
committing Magistrate’s Court. Section 540, 
Criminal P.C. enables a Court to summon 
a witness in the interest of justice, and 
clearly such a witness is not one who has 
been examined in the committing Magis- 
trate’s Court. In any such case, however, 
the Sessions Judge would give the accused 
a reasonable opportunity of meeting the 
evidence thus suddenly adduced, but this 
section alone shows how itis not possible 
to accept as a correct statement of the law 
the assertion that a trial before the Sessions 
‘Court in which witnesses other than those 
examined in the committing Magistrate's 
Court have been called and examined is 
bad. Indeed, in Sher Bahadur v. Emperor 
(2), on which the Advocate for the ap- 
pellant strongly relies, the Court did not 
exclude the consideration of prejudice to the 
accused. On this point one of the learned 
Judges says (p. 344*) : 

“As regards the question of prejudice, it is a 
questicn of fact in every case, and Ihave no doubt 
that in the present case, at least five witnesses, not 
-examined before the committing Magistrate, were 
Witnesses on important and material points and the 
accused was prejudiced by their non-production at the 
proper stage, and by want of notice as to the nature 
-of their evidence.”’ 

And, again, on the question of s. 347, 
‘Criminal P. C., overruling the provisions 
of Ch. XVIII the learned Judge referred 
with approval to the remarks of the Chief 
Judge of the Lower Burma Chief Court in 
Emperor v. Channing Arnold, 17 Ind. 


Cas. 813 (3), as follows (p. 337*) : 
(3) 17 Ind. Cas. 813-6 L BR 129: 13 Cr. L J £77. 
| *Pages of 15 Lah.—[#d.] 
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“Perhaps the strongest reason for holding that s. 347 
in no way overrides and in no way dispenses with 
the obligation of following Ch. XVIII is that in that 
chapter the Legislature has laid down provisions for 
procedure before commitment, some of which were 
obviously intended and rightly intended for the benefit 
of accused persons.” 


. We think, therefore, that while it should 
be the general rule that the prosecution 
should call and examine before the com- 
mitting Magistrate's Court all the witnesses 
they intend to call and examine before the 
Sessions Court, failure to do so will not 
necessarily vitiate a trial. The final consi- 
deration is that of prejudice. to the accused. 
Furthermore, the question of the examina- 
tion of an accused under s. 342, Criminal 
P. C., referred to in the case of this Court 
in Raban Lalu Shaikh v. Emperor (1), has 
also to be considered. So far as the ‘evi- 
dence of Wadal Shah is concerned. it does 
not appear to us vital tothe case, and the 
accused himself referred to Wadal Shah and 
what passed between them in his statement. 
Any questioning of the accused on this point 
was, therefore, superfiuous. So far as the 
evidence of Mr. Vishindas is concerned, the 
appellant was not questioned about him, 
but we consider the evidence entirely un- 
necessary to the present case, and, indeed, 
we would deprecate the calling atallasa 
witness of a Police Prosecutor who had 
taken advantage of his official position to 
question an accused person. His evidence in 
this case, however, is not so connected with 
other evidence that it cannot be dissociated 
from that evidence and ignored. We do not 
think, therefore, the trial can be held bad on 
this ground. We must find, therefore, that 
the appellant has been properly convicted 
of the offences of murder, of causing grievous 
hurt and hurt to Police Officers and the pagi 
in the discharge of their duty and of resist- 
ing lawful arrest; clearly under s. 54, Grimi- 
nal P.C, the appellant could be lawfully 
arrested without a warrant. 


The only question which remains for us 
to consider is the question of the death 
sentence. We must reject the case that the 
appellant acted in exercise of the right of 
private defence: yet the circumstances under 
which this fatal blow was struck at this 
sowar appear to us unusual. The charge of 
theft against the appellant was not serious ; 
only one blow was struck and the killing 
was in no way premeditated. There is no- 
thing on the record to show that appel- 
lant was a man of violent temperament 
apart from this case, and we observe that 
the Police, after the Murshids had failed to 
influence the appellant, proposed to arrest 
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him without even having searched the appel- 
ants house. The argument of the Public 
Prosecutor, which we observe in the notes 
of arguments, that as the accused confessed 
there was no need to search his house, does 
not impress us. The accused may have con- 
fesed but the property was not recovered. 
May it have been that the murshids having 
failed by their methods, the Police were 
about to try their own! Our -view after 
consideration is that though the killing was 
murder it was done more in panic that in 
defiance. The. appellant gave himself up to 
save, as he says, his brother from maltreat- 
ment. His brother has not appealed, and 
we cannot on the evidence find that he was 
maltreated by the Police.. 
ulna may have been caused in the struggle 
accompanying his arrest. We think never- 
theless that as this was not a premediated 
murder, that as it was committed rather in 
panic than in defiance, we should not con- 
firm the sentence of death but we should 
change it to transportation for life, and we 
order accordingly. The conviction of offences 
under ss 224, 332 and 333 and the sentences 
of six months, twelve months and two years 
rigorous imprisonment, respectively, we also 
confirm, and dismiss the appeal against these 
convictions and sentences accordingly. The 
appeal against the conviction under s. 302, 
J. P. ©., is also dismissed, but the sentence 
of death is changed to that of transporta- 


tion for life for the reasons given. Order 
accordingly. < 
g, Order accordingly. 


6 amam 


NAGPUR HIGH COURT 
Second Appeal No. 530 of 1938 
March 14, 1941 


‘Boss, J. 
RAMBHAOO— PLAINTIFF—APPELLANT 
VETSUS 
GURUDAYAL — DEFENDANT No, 4— 
RESPONDENT 


Hindu Law —Alienation—Legal necessity and 
benefit to estate are questions of fact—Such pleas 
expressly waived in trial Court—tefusal for allow- 
ang them to be raised by Appellate Court, if justified 
—Joint family --Necessity depends on pressure on 
estate—-Debts—Antecedent debt—Son’s lrability— 
Father manager, if can alienate son’s share irres- 
pective of necessity —Stamp Act (IF of 1899), s. 36 
—Insuficiently stamped pro-note admitted in evi- 
dence—Lt cannot subsequently be called in questton— 
_ Pleadings—W aiver—Plea of necessity held waived. 

It is boyond doubt that an alienee who wishes to 
bind the shares of persons not party to his mortgage 
has ,to allege and prove necessity or benefit or antece- 
dent debt or something of that kind. Where the plea 

e 


RAMBHAOO V. GURUDAYAL (NAG.) 


The fractured - 


367 


of legal necessity and benefit to the estate has been 
expressly waived by the plaintiff in the trial Court 
the first Appeilate Court is justified in refusing it to 
be raised before it and being questions of fact cannot 
be raised in second appeal. [p. 368, col. 1.] 

It is well settled that necessity depends upon pres- 
sure on the estate. If, therefore, the family is in 
affluent circumstances and can well afford to pay its 
debts, it is clear that there can be no pressure, and 
that consequently there can be no necessity for alienat- 
ing to satisfy the debts. *[p. 368, col. 2.] 

The sons are liable under Hindu Law to pay their 
father’s antecedent debts. The non-iather manager 
can alienate ason’s share for this purpose provided it 
is necessary to do so. Whether it is necessary will 
depend upon the circumstances of the family. But the 
father-manager stands on a higher footing vts a vis 
his sons and he can alienate for his own antecedent 
debts whether it is necessary or not. 142 Ind. Cas. 
333 (4), followed, 77 Ind. Cas. 689 (8), relied on, 
Nanomi Babuasinv. Modhun Mohun (5), referred to. 
[p. 370, col. 2.) 

Where an insufficiently stamped promissory note has 
been admitted ineviderfte it is not open to either side, 
and still lessto the Court, to call it in question on 
the ground of the insufficiency of the stamp. It has to 
be treated as if it had been properly stamped. Nawab 
Mohiuddin v. Balabux (2), followed, 104 Ind. Cas. 470 
(1), referred to. [p. 369, col. 1.) 

The plaintiff stated in reply to the express pleas of 
the defendants that the debt was binding because it 
was antecedent and that consequently the question of 
legal necessity did not arise: 

Held, that there was clear waiver of the question of 
legal necessity. ([p. 368, col. 2.] 

5. A. from the appellate decree of the 
Court of the Additional District Judge, 
Aimraoti, dated December 23, 1937 in Civil 


Appeal No. 17-A of 1937. 


Mr. M. R. Bobde with Mr. T. P. Naik, for 
the Appellant. 


Judgmėnt.—The only question with 
which we are concerned in this appeal is 
whether the 4th defendant Gurudayal is 
liable on the mortgage in suit. It will be 
necessary to have the family tree to under- 
stand the facts. The tree is as follows : 


PANDULAL 
| | 
Sheshlal Kesheolal Narayan- Nagolal 
(defend- (defend- lal (dead) 
ant No.1) ant No.2) (defend- 
| ant No. 3) Gurudayal 
Ramdayal Sheodayal | (defend- 
(defend- (defend- Shrikisan- ant No. 4). 
ant No. ð.) ant No. 6.) a 
(defend- 
ant No. 7.) 


The suit is on a mortgage, Ex. P-1 dated 
June 16, 1933 executed by the first three 
defendants who are the sons of: Pandulal 
shown in the tree. It was executed by them 


personally and was also executed by the 
first defendant on behalf of the 4th 
defendant who was then and still is 


a minor, his father Nagolal having died pre- 
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vious to this. The mortgage was for 
Rs. 4,000. This Rs. 4,000 was due on a pro- 
missory note dated April 9, 1929 (Ex. P-3) 
executed by all the four sons of Pandulal. 
That note in turn was executed as a re- 
newal of an earlier note Ex. D-10 dated 
January 16, 1926 which was also executed 
by all the four sons of Pandulal. Nagolal 
died after the execution of the second pro- 
missory note, Ex. P-3, and the question is 
whether the 4th defendant’s uncles as 
managers of the family could alienate his 
share in the family property for a debt for 
which the father Nagolal was responsible. 

There are various ways in which the 
share of the 4th defendant could be 
reached in circumstances like these. It would 
be possible for the plaintiff to allege and 
prove either legal necessity or benfit to the 
estate, or it would perhaps be possible to 
rely on the rule of antecedent debt. So far 
as the questions of legal necessity and bene- 
fit to the estate are concerned, I do not 
think we can go into them here because 
they were expressly set on one side by 
the plaintiff in the lower Courts and being 
questions of fact cannot be raised in second 
appeal. 

“It is denied in this Court that the matter 
was’ waived in the Courts below and there 
is a ground of appeal to that effect. But 
the learned Judge of the lower Appellate 
Court states that it was expressly waived 
in the first Court. The passage in which he 
says so reads thus : : 

“The question of legal necessity was expressly 
waived aside by Counsel for the plaintiff in the original 
Court and the doctrine of antecedent debt relied upon. 
There was no attempt to make out legal necessity, anc 
in these circumstances there is no need to ask if it is 
present.” 

It would appear from this passage that 
there was an attempt to raise this question 
in the lower Appellate Court but the learn- 
ed’ Judge brushed it aside on the ground 
thatthe question had been expressly waived 
in the first Court. We have consequently 
to go back to the proceedings in that Court 
to see whether this 15 so. ; 

Ib is beyond doubt that an alienee who 
wishes to bind the shares of persons not a 
party to his mortgage has to allege and 
prove necessity or benefit or antecedent 
debt or something of that kind. He has 
to show why persons who have not signed 
the document are nevertheless liable upon it. 
No attempt was made to show this in the 
plaint. 

The defendants however went out of their 
way to state that even if the consideration 
for the mortgage was proved,- the same 


RAMBHAOO V. GURUDAYAL (NAG. 


196 I C. 


was not binding upon them because there. 
was neither legal necessity nor family Dene- 
fit, and one set of defendants stated in 
explicit terms that the family was then in’ 
affluent circumstances and was consequently 
in a position to pay offits debts and that, 
therefore, even if those debts existed there 
was no necessity to mortgage.” 

It is well settled that necessity depends 
upon pressure on the estate. If, therefore, 
the family is in affluent circumstances and 
can well afford to pay its debts, it is clear 
that there can be no pressure, “and ° that, 
consequently there can be no necessity for 
alienating to satisfy the debts. The learned 
Counsel who appeared for the plaintiff in 
the first Court appears to have realised this 
because he stated in reply to’these express 
pleas of the defendants that the debt was. 
binding because it was antecedent and that 
consequently the question of legal necessity 
did notarise. The exact plea is as follows : 

“The debt for which the mortgage deed in suit was 
executed constitutes a valid antecedent -debt of -the de- 
fendant No. 4's father and, therefore, the mortgage deed 
is binding on the share of the defendant No. 4 as well 
as the other minor defendants, irrespective of the ques- 
tion of legal necessity or benefit of the family.” 

In my opinion this is clear waiver of the 
question of legal necessity. The position 
which the learned Counsel was adopting 
was that an enquiry into the circumstances 
of the family was unnecessary because, 
even conceding that they were in an affluent 
condition the debt is still binding on the 
4th defendant because so far as he is.concern- 
ed it isan antecedent debt. Sa 

The pleadings, or what passes for plead- - 
ings in this Province, then continued. The 
defendant stated that even ifthe debt was 
antecedent it had been borrowed for an 
illegal purpose, namely the starting of a 
new business which was not an ancestral 
business of the family. The plaintiff denied 
this and set out what the debt had been 
borrowed for, namely for cultivation pur-- 
poses, and, therefore, alleged that the debt 
was neither illegal nor immoral and conse- 
quently formed a good antecedent debt. In 
these circumstances the lower Court was 
justified in declining to enter into the ques- 
tions of necessity and benefit. It will be 
noticed that there was no issue about these 
questions in the first Court. It is clear, 
therefore, that the matter was not tried and 
it is clear that it was not tried because 
of the attitude which the plaintiff adopted. 
1 cannot allow the matter to be raised 
here. a | 

That leaves outstanding a difficult ques- 
tion of law, namely whether the father alone 
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can alienate for an antecedent debt of 
his or whether a managercan also do so 
for a debt of the father of the person sought 
to be made liable. But before.entering into 
that I will dispose of another point which 
„ “arises in the case, namely whether the debt, 
~ ‘antecedent or, otherwise, was time-barred 
at the date of the mortgage. That depends 
upon whether the promissory note, Ex. P-3, 
constituted a good ground of liability. The 
finding of the, lower Appellate Court is that 
it did not bezéuse it was insufficiently stamp- 
ed as a promissory note. It bore a stamp of 
only one anna. 
' The learned Counsel for the appellant 
argues that even though the stamp was in- 
sufficient to make this document a good pro- 
missory note; it was enough to make it a 
good acknowledgment, and he relies on a 
decision in Udaram Magniram v. Laxman 
Marwari (1), which states that a document 
insufficiently stamped as a promissory note 
can be used as an acknowledgment if it bears 
a one anna stamp. .I need not decide here 
whether that’ case. was rightly decided be- 
cause In my opinion the matter is settled in 
another way by a Division Bench of this 
Courtin Nawab Mohiuddin v. Balabuz (2). 
Section 35 of the Stamp Act states that no 
instrument chargeable with duty shall be 
adimitted in evidence for any: purpose if it 
is not duly stamped, but s-.36 states that 
ifin spite of this the document is admitted 
then it shall not be called in question at 
any*stage of the same suit onthe ground 
‘that-it.was not duly stamped. Now Ex. P-3 
“was admitted in evidence in the lower Court 
“and consequently it was not open to either 
side, and still less to the Court, to call it 
in question on the ground of the insufficiency 
of the stamp. It had to be treated as ifit 
had been properly stamped. If it is so treated 
then clearly the debt due at the time of the 
mortgage was not: time-barred. 

‘Going back now to the point which raises 
the only real difficulty in the ease, the learn- 
ed Counsel for the appellant relies on a de- 
cision of their Lordships of the Privy Council 

in Brij Narain v. Mangal Prasad (3), and 
particularly on the third proposition enunci- 
ated by their Lordships on that page. 
Unfortunately the language used by their 
Lordships is ambiguous. They have set out 
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(2) (1938) N L J Notes 57. 

(3) 46 A 95104); 77 Ind. Cas. 689;21 A L J 934; 46 M 
L J23;5 PuT 1; 280 W N 253; (1924) M W N 63; 
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5 propositions. In the first they deal with 
the right of the managing co parcener ofa 
joint undivided estate to alienate or burdén 
the property gua manager. In the second 
they state “if he is the father...” In the 
third they state “if he purports to burden 
tne estate by mortgege....” The question 
is whether the word “he” used in the third 
proposition relates to the managing co-par- 
cener referred to in the first or tothe father 
referred to in the second, It might refer to 
either. Unfortunately also there is not much 
in the body of the judgment which can eluci- 
date the difficulty and consequently the de- 
cision does not, inmy opinion, assist us in 
the present case.. 

The learned Judge of the lower Appellate 
Court has relied upan a Full Bench decision 
of the Allahabad High Court in Chiranji 
Lal v. Bankey Lal (4). The position 
there was much the same as here and what ` 
the learned Judges held was that the father 
alone has the privilege of alienating for an 


‘antecedent debt and that ifa manager who 


is not the father attempts to do so, then- 
the alienation is not binding on the “son” 
even though it would nave been binding on 
him had the alienation been made by his 
father, The learned Judges, however, ap- 
peared to have considered that the fact 
that the debt was due by the father might 
make it necessary for the manager to alien- 
ate so as to bind the son for the simple 
reason that that debt would constitute pres- 
sure on the estate and would, therefore, be 
fora necessary purpose. They accordingly. 
remanded the case to enable the question 
of necessity to be tried. I was asked to 
do the same here but as I have said necessity 
depends not only on the existence of a debt 
and of its nature but also on the circum- 
stances of the family. If they were in 
affluent circumstances and could have paid 
off the debt, clearly there was no necessity 
to mortgage. As that question has been 
shut out the course adopted in the Allahabad 
case cannot be taken and we are, therefore, 
left with the proposition of law with which 
the learned Judges dealt, 

As to that the learned Judges did not 
consider the question for themselves because 
they were of opinion that the matter was 
settled by the Privy Council in Brij Narain 
v. Mangal Prasad (3). They took the word 
“he”? in the third proposition to refer to 
the father as distinct from a manager who 
is not the father, and there is celtainly much 


(4) 55 A 370; 142 Ind. Cas. 333; A I R 1933 All. 
278; a Rul. (1933) All. 104; (1933) A L J 193 
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to be said for that point of view. But as 
‘their Lordships were rot considering this 
~ particular point in Brij Narain’s case 3) and 
_as the other construction which is contend- 
“ed for on behalf of the appellant in this case 
“is also possible, I prefer to examine the 
! question independently, especially as it is 
‘one of corisiderable importance l 

I donot think anything can be gained by 
` going back to the original texts because, as 
“the Judicial Committee has remarked in 
‘Brij Narain’s case (8) at pages 101 and 102*, 
‘the present positicn has beén reached asa 
‘result of a long course of decisions which, 
‘stare decisis, cannot be unsettled now. The 
rule is illogical. It is destructive of the 
principle of independent co-paicenary rights 
in the sons, (which is the fundamental 

Tight), and so Ido not “think it should be 
extended further than the decisions warrant. 
At best itis an exception grafted on to the 
fundamental position by Judges, 

As tothe authorities, there also I do not 
think any useful f{purpose will be served 
by scrutinising them at length because the 
rules they embody have been summed up 
by the Judicial Committee in Nanomi 
Babuasin v. Modhun Mohun (5), and have 
been quoted in Brij Narain’scase (3) at 
p. 102*. Lord Hobhouse said in the former 
‘case: — 

- “Destructive as itmay be òf the principle of indepen- 
dent co-parcenary. rights in the sons, the decisions håve, 
for some time, established the principle that thesons 
cannot set up their rights against their father’s aliena- 
tion for an antecedent debt, or against his creditors’ 
or for their debts; if not tainted with immor- 
anty . o 

; In the later case their Lordships remark. 

, “Itis probably bootless to speculate as to how these 
seemingly conflicting principles were allowed to develop. 
On the one hand there is the general rule of the 
Mitakshara Law that the manager cannot burden the 
estate for his own purposes..:...On the other hand there 
is the obligation of the son to.discharge his father’s 
debts, based on the doctrine of pious duty, but per- 
haps reflecting a remanet...from the older laws of 
Manu under which the son had no interest during the 
father’s: lifetime.” 

If this is how the position arose, and their 
Lordships would appear to suggest that that 
is. probably thecase, then there is a wide 
difference between- the father’s powers and 
the powers of a manager who is not the 
father. If the former derives his power 
from the residuum left to- him from the old 
days when the sons had no right during his 
lifetime, then the rule cannot apply to the non- 
father-manager because he never had such 
rights. His powers have always been limit- 

(5) 13 O 21 (25); 13 I A 1; 4 Sar. 682; 10 Ind. Jur. 
151 (PO. 
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ed to alienating for necessity or for benefit. 
In the circumstances I agree with the con- 
clusion reached in Chiranji Lal v. Bankey 
Lal (4). 

There can of course be no doubt that the 
sons are liable to pay their father’s antece- 
dant debts, and 1 think there can be no doubt 
that the non-father manager can alienate a 
son’s share for this purpose provided it is 
necessary to doso. Whether it is necessary 
will depend upon the circumstances of the 
family. But the father:manager stands on 
a higher footing visa vis his sons and he 
can alienate for his own antecedent debts 
whether it is necessary or not. That appears 
to be the distinction between the two. 

The decision appealed from is, therefore, 
correct and the appeal is dismissed wit 
costs. l 


B Appeal dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Decree: No, 437 
of 1940 
July 30, 1941 
HARRIES, C. J. AND CHATTERSI, J. 

SHIVA PRASAD—PLAINTIFF—AÅPPELLANT 

versus > > a 

Tar COMMISSIONERS or.: : 

DARBHANGA MUNICIPALITY 


— DEFENDANTS—RESPONDENTS 

Bihar and Orissa Municipal Act (VII of 1922), 
ss. 86, 116, 119— Latrine tax— Holding not having 
dwelling house or latrines etc.—Levy of latrinetax—, 
Commissioners must first decide that holding requires 
latrine, urinal or cesspool without which formality, 
imposition of tax is ultra vires —Assessee can main- 
tain suit for such declaration without first having 
recourse tos. 116—S.119 contemplates tax which is 
not ultra vires. 

Where the Commissioners of a Municipality never 
at a meeting under s. 86, Bihar and Orissa Municipal 
Act decided that a latrine, urinal or cesspool is 
required for the holding in question the assessment 
under s. 86, Bihar and Orissa Municipal Act of latrine 
tax on the holding which has no dwelling house, 
latrine, urinal or cesspool, is ultra vires and without: 
jurisdiction, The assessee can, without having recourse 
to s. 116 Bihar and Orissa Municipal Act, maintain a 
suit in Civil Court for a declaration that the latrine 
tax is ultra vires and forreturn of the amount paid by 
him. 148 Ind, Cas. 918 (1), 179 Ind. Cas. 965 (2), relied 
on, 174 Ind. Cas. 855 (3), distinguished. 

Section 119, Bihar and Orissa Municipal Act, contem- 
plates that the assessment is made in accordance with 
the provisions of the Act, and if the assessee is to 
raise any objection to that assessment he must have 
xecourse to the proceedings laid down in the Act, 
But where the assessment itself is ultra vires, the 
assessee need not take any proceedings under the Act, 
174 Ind. Cas 855 (3), explained. 


A. from a decision of the Additional 
Subordinate Judge, Darbhanga, dated May 


“1941 


. 11,.1940, -reversing a decision of the Mun- 
sif, First Court, Darbhanga, dated March 
27, 1939. - , 


Messrs. S. M. Gupta and S. C. Chakra- 
varty, forthe Appellant. 

Mr. Rameshwar Misra, for the Respon- 
dents. `` 


- Chatterji, J—This appeal arises out ofa 
suit brought by the plaintiff against the 
-Darbhanga Municipality for a declaration 
that the assessment by the defendant Muni- 
-cipality of latrine tax in respect of the 
plaintiff's shop buildings included in hold- 
ings Nos. 194, 195, 197 and 198 in Ward 
.NO, VITA ‘of the Darbhanga’ Municipality 
was illegal, ultra vires and without juris- 
diction and. for recovery of a sum of 
Rs." 179-1-0 which had been realised from the 
plaintiff. | 
-o The plaintiff owns two blocks of buildings 
ona road side in Darbhanga town. These 
buildings are used exclusively as shops. 
These two blocks were treated by the Muni- 
cipality for the purpose of ‘assessment as 
four holdings. The Municipality assessed 
latrine tax on these four holdings at the rate 
of Rs. 20 per annum on each holding. Taxes 
at this rate were realised from the plaintiff 
by the Municipality. Thereupon the plain- 


se kis woe : », (No, 25 of 1934 a 
tiff instituted a title suit ey Piggy for a 


declaration: that the assessment was ultra 
vires and for recovery of the sums that were 
realised from him. This suit was decreed, 
and the decree was upheld by this Court in 
second appeal. ca 
In 1933 the aforasaid four holdings were 
split up into thirteen holdings and thirteen 
different assessments of latrine tax were 
made. The Municipality realised taxes for 
these thirteen holdings. ‘Thereupon the 
plaintiff brought another suit (No. 158 of 
1936) for a, declaration that the assessment 
was ultra vires and without jurisdiction and 
for recovery of the monies which were rea- 
lised by the Municipality. This suit was also 
decreed. ` l 
In March 1935 the Municipality amalga- 
mated the- thirteen holdings into one holding 
and also consolidated the latrine tax to Rs. 80. 
The plaintiff filed an objection under s. 116, 
of the Bihar and Orissa Municipal Act 
against this assessment. The objection was 
atlowed by a Review Committee only to this 
extent that the holdings were treated as four 
holdings as they originally stood, but the 
_totalamount of latrine tax remained as it 
was, that is to say Rs. 20 was payable per 
annum for each holding. Subsequently 
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however, a special officer of the Municipality 
ignored the order of the Review Committee 
and demanded payment of latrine tax from 
the plaintiff at the consolidatel rate of 
Rs. 80 per annum. Under threat of distress 
warrant and certificate proceedings the 
plaintiff had to pay Rs. 179-1-0 to the Muni- 
cipality. 

The plaintiff brought the present suit on 
August 24,1937, for recovery of this sum of 
Rs. 179-1-0 on a declaration that the assess- 
ment of latrine tax was ultra vires and 
without jurisdiction. It -is alleged in the 
plaint that the holdings consist only of shop 
buildings which contain no latrine, urinal or 
cesspool, and, therefore, the holdings were 
exempt from payment of latrine tax and the 
Municipality did not observe the provisions 
of law before imposing the latrine tax. 

The suit was contested on the grounds, 
inter alia, that the suit was not maintain- 
able and that the latrine tax was Imposed on 
the holdings in question by the Commis- 
sioners at a meeting according to the provi- 
sions of law. 

The learned Munsif, overruling all the 
defences decreed the suit. On appeal the 
learned Subordinate Judge upheld the find- 
ings of the learned Munsif but dismissed the 
suit, holding that the suit was not maintain- 
able inasmuch as the plaintiff had failed to 
take the specific grounds now v¥aised in the 
plaint in the objection under s. 116, of the 
Bihar and Orissa Municipal Act. Hence this 
appeal by the plaintiff. 

Section 86, of the Bihar and Orissa Muni- 
cipal Act (VII of 1922) imposes certain res- 
trictions on the imposition of latrine tax. 
The section provides that the imposition of 
the latrine tax shall be subject to the follow- 
ing among other restrictions namely “— 

“(a) that the tax shall be imposed only on holdings 
containing dwealling-honses, latrines, urinals or cess» 
povls, and on holdings containing shops or places of 


business in which, in the opinion of the Commissioners 
at a mesting, a latrines, urinal or cesspool is required.” 


Admittedly the holdings in question do not 
contain dwelling-houses, latrines, urinals or 
cesspools. Therefore, under s. 86, latrine tax 
could be imposed only if “inthe opinion of 
the Commissioners at a meeting, a latrine, 
urinal or cesspool is required.” In other 
words this formality must be observed as a 
condition precedent tothe impdsition of the 
latrine tax. 

In Chairman Dhunbad Municipality v. 
Jajneswar Bhakut (1), Mohamad Noor, J. 
held that: 


“Where under the clear provisiun of tlio law a parti- 
cular class of holding is exempted from taxation unless 


(1) AIR 1934 Pat 83; 148 Ind. Cas, 918; 6 R P 512, 
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certain things are done ‚without which the Municipality 
has no jurisdiction to proceed with the assessment and 
when there is absolute want cf jurisdiction, the Civil 
Court can and must interefere in such a case.” 

Again in Commissioners of Darbhanga 
Municipality v. Shiva Prasad (2), Wort, J. 
held that tax could only be imposed by fol- 
lowing the provisions of the Municipal Act 
and ifthe provisions of the Act relating to 
formalities had heen complied with, the Civil 
Court would have no jurisdiction to interfere 
with the decision of the Commissioners which 
is final. It is to be mentioned that this deci- 
sion of Wort, J. was given inthe first suit 


eee No. 25 of 1934 
between these parties, namely, Sa F 1939 
to which I have referred. 


In this case the Courts below have concur- 
rently found that the Commissioners of the 
Municipality never at a meeting decided that 
a latrine, urinal or cesspool is required Jor 
the holdings in question. Upon this finding 
it must be held in view of the decisions 
quoted above that the assessment of latrine 
tax on the holdings in question was ultra 
vires and without jurisdiction. 

The learned Subordinate Judge has, how- 
ever, held that the plaintiff ought to have 
taken these specific grounds in his petition 
of objection filed under s. 116, of the Bihar 
and Orissa Municipal Act and not having 
taken these objections there, he cannot main- 
tain the present suit, He has relied on a 
decision of this Court in Chairman, Arrah 
Municipality v. Ramkumar Choudhury (3), 
The facts of that case were quite different. 
There their Lordships had to deal with an 
assessment which was not ultra vires and 
with regard to which the assessee had pre- 
ferred an objection under s. 116, of the Bihar 
‘and Orissa Municipal Act. Their Lord- 
ships held : 


“Tf anassessee desires to dispute his occupation of 
any holding or his liability to be assessed, it is neces- 
sary, unders. 116, of the Act, that he should apply to 
the Commissioners for ieview of the assessment or for 
exemption; his failure todo so debars his right under 
s. 119, to raise such an objection ina suit.’ 


Section 119, of the Act runs as follows :— 

“No objection shall be taken to any assessment or 
valuation in any other manner than in this Act is 
provided.’” 

This section to my mind, contemplates 
that the assessment is made in accordance 
with the provisions of the Act, and if the as- 
sessee is to raise any objection to that assess- 
ment he must have recourse tothe proceed- 


(2) 20 P L T 119; 179 Ind. Cas. 965; AIR 1939 Pat 
20:5 B R 326;11 R P 432 (1). 

(3) 16 Pat 662; 174 Ind. Cas. 855; A I R 1938 Pat 
17); 19 P L T 91; 10 R P 558; 4 B R 488. 
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ings laid down in the Act. But where 
the assessment itself is wltra vires, the asses- - 
see need not take any proceedings under the 
Act. No doubt in this case the plaintiff did 
file an objection under s. 116, of the Act; but 
having regard to the fact that the assessment 
itself was ultra vires he need not have done 
so and could Lave at once brought a suit in 
the Civil Court. The plaintiff cannot be in a 
worse position than if he had filed no objec- 
tion at all under s. 116, of the Act. In my 
view, therefore, the decision in Chairman 
Arrah Municipality v. Ramkumar Chou- 
dury (3), has no application to the present 
case. 

I have no doubt that the decision of the ° 
learned Subordinate Judge is wrong and 
that of the Munisf was right. I wound, there- 
fore, allow the appeal, set aside the decision 
of the learned Subordinate Judge and res- 
tore that of the Munsif. The appellant will 
be entitled to costs inthis Court and in the 
Court below. 


Harries; C, J.—I agree. 


D. Appeal allowed. 


RANGOON HIGH COURT 
Civil Regular No. 289 of 1940 
February 8, 1941 
DUNKLEY AND SHARPE, JJ, 
U AYE—PLAINTIFF 


Versus 


U CHIT HLAING—DEFENDANT 
Government of Burma Act, 1935, (25 d 26, 
4 


Geo, V, Ch, 42), ss, 25, 42, 153—Com- 
mission in Reserve of Officers, whether office 
of profit under Crown—Whether whole time- 


office remunerated either by salary or fees—Power 
of Speaker to declare that seat of member has become 
vacant-—Ordinance under ss. 41 and 42--Ordinance 
No. VII of 193), Ordinancz No. V of 1940 and Act 
XII of 1940, if have retrospective effect—Meantng 
of s.153—Interpretation of Act—State of law exist- 
ing at time of coming into force of Act, if can be 
considered. 

Commission in the Reserve of Officers is an ‘‘office 
of profit under the Crown” within s. 29 (1) (a), 
Govt. of Burma Act. 193 Ind. Cas. 114 (2,, relied on. 
193 Ind, Cas. 91 (1), referred to. [p. 374, col. 1.] 

A commission in the Reserve of Officers is “an office 
which is not a whole-time office remunerated either by 
salary or by fees,” within the provisions of s. 153 (b), 
Govt. of Burma Act. [tbid.] 

Section 27 (3), Govt. of surma Act, expressly pro- 
hibits the Speaker from deciding whether a mem- 
ber has, sinca his election, become disqualified 
for being a member under s. 25 (1) (a), with there- 
sult that his seat has become vacant under s. 24 (2) 
(a). The*punishment of declaring his seat vacant 
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cannot be inflicted on a member of the” Legislature 
until a competent Court has found him to be disquali- 
fied under s. 25 (1), Govt. of Burma Act. 193 Ind. 
Cas. 114 (2) and 194 Ind. Cas. 729 (3), relied on. 
375, cols. 1 & 2.) 

Ordinance No. VII of 1939, Ordinance V of 1940 and 
Act XII of 1910, cannot have any retrospective effect 
sé as to protect a member from a disqualification 
which he had incurred prior to their coming into 
force. 193 Ind. Cas, 114 (2), relied on. [p. 374, col. 
1; p. 376, col. 1.] 

The true meaning of s. 153 is that in regard to 
being chosen as and thereby becoming members of 
the Legislature at the first elections, persons who 
would, but for s. 153, be disqualified under s. 25 (1) 
(a) by reason of their holding an office of profit under 
the Crown should not be disqualified if the office 
which they hold falls within cl. (v) of s. 153. Hence, 
a persen whoat the time of the first elections, in 
November 1936, held an office of profit under the 
Crown, which was of the class mentioned in el. (b) 
of s. 153, was by reason.ofthe provisions of that sec- 
tion not disqualified for being elected as a member of 
the Legislature at those first elections or from sub- 
sequently sitting as a member of either Chamber of the 
Legislature, as elected atthose first elections, so long 
as he continued to hold that same office. [p. 377, 
col. 2; p. 378, col. 1.]. 

It isnot, out of place, when construing the Govt. of 
Burma Act, to consider the state of the law existing 
at the time it came into force. South-Eastern Railway 
Co. i; Railway Commissioners (4), relied on. [p. 379, 
col, 1. 


Mr, U E Maung (1), for the Plaintiff. 
Mr. U Kyaw Din, for the Defendant. 


Dunkley, J.—This suit has been brought 
by U Aye, a Member of the House of Repre- 
sentatives, against U Chit Hlaing, who is the 
Speaker of the House, for a declaration that 
at all material times he has been and still is 
a Member of the House. This.is regrettably 
the third suit of this nature which has been 
brought in this Court during the last year. 
The defendant has quite unnecessarily put 
the plaintiff to proof of all the facts set out 
in the plaint, but the facts relating to 
the plaintiff's appointment as a Commis- 
sioned Officer in the Reserve of Officers and 
his promotion in the cadre of the Reserve of 
Officers and the retention of his commission 
have been proved by the plaintiff by produc- 
ing the relevant notifications, which appear- 
ed in the London Gazette, the Gazette of 
India and the Burma Gazette, his commis- 
sion, granted by His Majesty on April 22, 
1932, appointing him an officer of the forces 
of the Crown, and the relevant extract from 
the Army Orders. U Aye was first appoint- 
ed a Lieutenant in the Army in India Re- 
serve of Officers with seniority to rank from 
~ April 12, 1930, by Army Department Notifi- 

cation No. 146, dated March 19,1932. This 
appointment was made, as usual, subject to 
His Majesty's approval, which was signified 
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by the subsequent grant to him of a King’s 
Commission. He was promoted Captain 
with effect from April 12, 1934, by Army 


Department Notification No. 292, dated June 


2 1934. By Defence Department Notifica- 
tion No. 1325, dated October 7, 1939, of the 
Government of India, U Aye was permitted 
to relinquish his commission, subject to His 
Majesty's approval, with a view to his being 
granted a Commission in the Army in Burma 
Reserve of Officers, the resignation to take 
effect from September 4, 1939, and by Govt. 
of Burma (Defence Department) Notification 
No. 521, dated November 10, 1939, U Aye 
was, subject to His Majesty’s approval, ap- 
pointed an officer with the rank of Captain, 
with effect from September 4, 1939, in the 
Army in Burma Reserve of Officers. 


The approval of His Majesty was signified 
in the London Gazette of January 19, 1940, 
and, by a notification appearing therein, U 
Aye was permitted to relinquish his Com- 
mission in the Army in India Reserve of 
Officers with a view to being granted a Com- 
mission in the Army in Burma Reserve of 
Officers, with effect from September 4, 1939, 
and was appointed to be a Captain in the 
Army in Burma Reserve of Officers with 
effect from the same date. U Aye was per- 
mitted to relinquish his commission in the 
Army in India for the express purpose of 
being appointed to a similar rank in the 
Army in Burma. Itis not now contended 
that his appointment in the Army in Burma 
was a new appointment. It is conceded that 
what took place was a mere transfer of U 
Aye’s services from the Army in India to the 
Army in Burma, and that U Aye consistently 
held the same King’s Commission and the 
same appointment under that commission 
from April 12, 1930, until he was ultimately 
permitted to relinquish his commission on 
August 27, 1940. Clearly that must be so, 
for there was never any hiatus in U Aye's 
service and he was serving under the same 
commission throughout this period. 


But, however, that may be, although the 
permission to relinquish his Commission in 
the Army in India Reserve of Officers was 
antedated to September 4, 1939, apparently 
so as to give U Aye a certain seniority in the 
Army in Burma Reserve of Officers, that 
relinguishment of his commission did not 
and could not take effect until it was official- 
ly permitted by the notification dated Octo- 
ber 7, 1939. Until that date U Aye was still 
an Officer of the Army in India Reserve of 
Officers. I do not discuss the effect of the 
reservations in the notifications of the Govt, 
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of India and the Govt. of Burma, that this 
commission was permitted to be relinquished 
and this appointment was made “subject to 
His Majesty’s approval,” because for the 
purpose of this case it is not necessary to do 
so. On September 18, 1939, U Aye was 
called up for duty and on the 19th assumed 
full-time duty as an Officer of His Majesty’s 
Army in Burma. Up to September 18, 1939, 
U Aye had drawn no pay as an Army 
Officer, but he had held the same appoint- 
ment in the Reserve of Officers without 
break from April 12, 1930, until that date, 
and continued to hold it until he was ulti- 
mately permitted to relinquish his commis- 
sion, > 

It-is conceded on behalf of the plaintiff 
that U Aye’s Commission in the Reserve of 
Officers was “an office of profit under the 
Crown” within s. 25 (1) (a), Govt. of Burma 
Act. It would be useless to contend to the 
contrary in view of the judgment of my 
learned brother in U Lun v. U Chit Hlaing 
(1), which on this point was confirmed on 
appeal, in U Lun v. U Chit Hlaing (2). 
It is also conceded on behalf of the defen- 
dant that a Commission in the Reserve of 
Officers is “an office which is not a whole- 
time office remunerated either by salary or 
by fees,” within the provisions of s. 153 (b), 
Govt. of Burma Act. These are the facts 
on which the decision of this suit must be 
based, and on the pleadings the following 
issues arise: (1) Was the plaintiff elected 
as. Member of the House of Representa- 
tives at the General Election held in 1932 ? 
(2) Was the plaintiff, at the time of his 
said election, disqualified for being chosen 
asa Member of the House of Representatives, 
by reason of his holding an office of profit 
under the Crown in Burma? -(3) Has the 
plaintiff at any (and if so, what) time since his 
said election become disqualified for being a 
Member of the House of Representatives, by 
reason of his holding an office of profit 
under the Crown in Burma? (4) Did 
Ordinance No. VII of 1939, or Ordinance 
No. V of 1940, or Act XII of 1940 have 
any retrospective effect so as to protect, the 
plaintiff from any disqualification which he 
might otherwise have incurred? (5) Was 
the defendant acting in excess of his 
powers as Speaker of the House of Repre- 
sentatives in expressing the opinion that 
the plaintiff was no longer a Member of 
the House and asking the plaintiff to 


(1) A I R194] Rang. 5; 193 Ind. Car. 91;13 R Rang 
211 


(2) AI Rif4l Rang. 49; 193 Ind. Cas, 114; 1941 
Rang, 101; 13 R Rang. 228. ir Ge 
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withdraw from the House? (6) Is the plain- 
tiff entitled to a declaration as prayed ? 

I propose to deal first with issue No. 5, 
This necessitates a ‘reference to the pro: 
ceedings in the House of Representatives 
on August 26, and September 2, 1940. 
The printed records of the proceedings of 
these two days have been put in evidence 
by consent. On August 26, a member 
named U Hla Pe rose and made the follow- 
ing statement: 

‘Sir, I regret that I have to rise again on ‘ this 
point, because as things stand our honourable and 


gallant Captain U Aye, who is’ a personal friend of 
mine, isa total stranger to this House.” 4 


The plaintiff at once asked whether U Hla 
Pe was raising a point of orderand submitt- 
ed, what is undoubtedly correct, that the 
question raised was not a point of order. So 
far as I can discover from the record of thé 
proceeeings, he received no ruling from the 
Chair on his submission, but it is clear from 


the subsequent proceedings, that the defen- 


dant did’ in fact, treat the matter raised by 
U Hla Pe asa point of order, which it was 
not. Many membersspoke on August 26 and 
the matter was adjourned until September 2; 
when the ‘plaintiff made a statement and 
there was further discussion. Fortunately, 
it is unnecessary for me to make detailed 
comment on the course of the proceedings 
in the House of Representatives, but the 
result was that on September 2, the:defen- 
dant delivered himself of the following 
statement: 

“He himself admits that he is not a Captain. But 
still he holds the rank of Captain and now he has resign- 
ed that post. Therefore, he has disqualified himself by 
his own action. As pointed out by the Honourable 
Advocate-General and as pointed out by other autho- 
rities, I may have no authority to declare his seat 
vacant. Section 24 (2) says that if a Member of 
either Chamber becomes subject to any of the dis- 
qualifications, his seat shallthereupon become vacant, 
I donot declare so any more. But, in my opinion, 
Honourable U Aye is no longer a member of this 
House and he is asked to withdraw from this 
Chamber.” =. ; 

The plaintiff, with the perféct discip: 
line of a late Officer of His Majesty’s 
Army, then withdrew from the House. It 
was a mere quibble for the defendant to 
say in his statement, “I do not declare so 
any more.” He, as Speaker, has no autho- 
rity toorder a member to withdraw from 
the ‘Chamber save for gross disorderly 
conduct (r. 48 (2) of the Rules of Procedure 
for the House of Representatives). In 
making this statement and requesting the 
plaintiff to withdraw, he both expressly and 
by implication, decided that the plaintiff 
was disqualified for being a Member of the 


- House af - Representatives, under.s, 25 (1) (a) 
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Govt. of Burma Act, and that his seat had 
become vacant unders. 24 (2). It is not 
for me to criticise the conduct of the defen- 
dant as Speaker of the House of Represen- 
tatives, but I am hound to say—and I say 
it with the greatest regret—that in making 
this decision the defendant, unfortunataly 
encouraged by some Members of the House 
was guilty of a deliberate and flagrant dis- 
obedience of the law. 

It is trite to say that the laws of this coun- 
try are made by the British Parliament and 
the local Legislature, of which the House of 
Representatives forms an important part, 
and that it falls to this Court, as the highest 
judicial tribunal in the country, to interpret 
those laws, and that the laws, as made. by 
the British Parliament and the local Legisla- 
ture and interpreted by this Court (unless and 
until that interpretation is declared by a 
superior judicial authority to be wrong), form 
the law of the land, which every inhabitant is 
bound to obey so far as it affects him. The 
judgment of my learned brother in U 
Lun v. Chit Hlaing (1) to which the defendant 
was a party, was delivered on August 23, 
1940, The defendant was aware of this 
judgment when the present matter was rais- 
ed by U Hla Peon August 26, and copies 
of the judgment were in the hands of the 
defendant and all Members of the House of 
Representatives when further discussion took 
place on September 2. In that judgment, 
my learned brother held that s. 27 (3), Govt. 
of Burma Act, expressly prohibits the 
Speaker from deciding whether a member 
has, since his election, become disqualified 
for being a member under s. 25 (1) (a), with 
the result that his seat has become vacant 
under s. 24 (2) (a), (and his decision on this 
point was subsequently confirmed in 
U Lun v. U Chit Hlaing (2)). My learned 
brother’s interpretation of the law was and 
still is binding on the defendant, who, never- 
theless, once again decided the very matter 
which he knew that he was prohibited by 
law from deciding. 

I notice that in the course of the pro- 
ceedings in the House on September 2, the 
defendant asked the learned Advocate- 
General the question. “Jf neither the 
Speaker nor the House has power to declare 
a seat vacant then who is to declare the 
seat vacant?’, and in the course of his 
argument before us the learned Counsel 
for the defendant repeated this question 
rhetorically and laid particular stress on 
the phrase, occurring in s. 24 (2), Govt. of 
Burma Act, “his seat shall thereupon be- 
come vacant.”- There is no -special virtue 
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in the word “thereupon.” A person who 
commits a criminal offence thereupon be- 
comes liable ‘to the punishment prescribed 
for that offence, but the punishment cannot , 
be inflicted until he has been found guilty 
of the offence by a competent Court: See 
Shaw Hla Uv. The King (3). Similarly, 
the punishment of declaring his seat vacant 
cannot be inflicted on a member of the Legis- 
lature until a competent Court has found him 
to be disqualified under s. 25 (1), Govt. of 
Burma Act. We were further asked in 
argument, “What isthe Speakar todo when | 
a Member raises a matter of this kind (as 
U Hla Pe did)?” Itis not the function of 
this Court to answer such a question until 
it arises in a specific case, but learned 
Counsel for the defendant answered it him- 
self in the course of his argument. He was ~ 
referring to other disqualifications, under 
els. (b), (c) and (e) of s. 25 (1), and he said 
this; 

“Tf a Member produces in the House an order of a 
competent Court declaring any other member to be of 
unsound mind, oran order of the Insolvency Court 
adjudicating him insolvent, or the judgment of a 
Criminal Court convicting and sentencing him to two 
years’ imprisonment or more, surely the Speaker on ` 
the production of this order or judgment can declare ' 


that members seat to be vacant and request him to: 
leave the House.”’ 


Of course he can, because when a 
member has been declared to be disquali- 
fied for being a member by a competent . 
Court, the declaration that his seat is vacant | 
and his exclusion from the House is a 
mere point of order, which it is specifically 
within the province of the Speaker to decide, 
under s. 32 (2), Govt. of Burma Act, and 
the Rules of Procedure for the House of 
Representatives. Plainly, when U Hla Pe 
raised this matter, the defendant should 
have said tohim, “The matter which you 
raise is not a point of order and neither the 
Speaker nor the House has authority to 
decided it.” Thereupon, U Hla Pe, if so 
advised, might have taken the necessaay 
steps to obtain a declaration of a competent 
Court that the plaintiff was disqualified for 
being a member under s. 25 (1) (a), and, 
armed with the decree of the Court, he could 
have raised the question of the exclusion of 
the plaintiff from the House and of a decla- 
ration that his seat was vacant on a point 
of order. | 

Rule 51 of the Rules of Procedure for 
the House of Representatives figured pro- 
minently in the discussion in the House 
of Representatives on September 2, and it 
has been mentioned in the course of argu- 

(3) AIR 1941 Rang. 149; 194 Ind. Cas. 720; 1941 
Rang. 58; 42 Cr. L J 615; 14 R Rang. 9. 
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ment before us, and, therefore, it behuves me 
to make some reference to it, although this 
is essentially a domistic matter and does 
not concern the Courts, This rule says 
that a member, while speaking for the 
purpose of taking part in debate, moving 
a motion or asking a question, must nct 
refer to any matter on which a judicial 
decision is pending. On September 2U Lun 
v. U Chit Hlaing (2) was pending in this 
Court and one of the principal points for 
decision in tbat appeal was whether the 
' Speaker of the House of Representatives 
or the House of Representative itself, has 
power to decide that a Member, has incurr- 
ed disqualification under s. 25 (1), Govt. of 
Burma Act and that his seat has, in con- 
sequance, become vacant unders. 24 (2). 
The same point was the main point for 
decision on the plaintiff’s matter, and raised 
by U Hla Pe, and censequently the discussion 
in the House of Representatives on U Hla 
Pe’s motion, or point of order, or whatever 
it might be, was in direct contravention 
of r. ol. This was pointed out by the 
learned Advocate-General and certain 
Members of the House during the discussion 
on September 2, but it seems that the defen- 
dant is, when so minded, just as ready 
to jettison the Rules of Procedure for the 
Chamber over which he presides, as 
he is to flout the judgment of this Court. 
Clearly, issue No. 5 must be answered in the 
affirmative. 

I now turn to issue No. 4. Ordiance 
No. VII of 1939, Ordiance No. V of 1940 and 
Act XII of 1940, are in precisely similar 
terms. They are designed to remove in the 
case of a member of any of His Majesty’s 
Forces the disqualification which such mem- 
ber would otherwise, incur unders 25 (1) (a), 
Govt. of Burma Act. It has been decided in U 
Lun v. U Chit Hlaing (2) that neither these 
Ordinances nor this Act can have any retros- 
pective effect so as to protect a member from 
a disqualification which he had incurred 
prior to their coming into force. . That 
decision of the Appellate Bench is bindirg 
on us, and consequently the answer to Issue 
No. 4 must bein the negative. Butit is 
necessary to observe that it was held by the 
Appellate Bench in the same appeal that 
_ these two Ordinances and Act XII of 1940 fol- 
low one another in point of time without 
any break, and ccnsequently they are effec- 
tive to prevent the disqualification of any 
member of the Legislature by reason of his 
being-a member of any of His Majesty’s 
Forces from the date on which Ordinance No. 


VII of 1939 came into. force, i. é., midnight . 
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of September 17/18." Referring to the state- 
ment of facts with which I hegan this judg- 
ment, the plaintiff was completely protected 
from the date on which+he was called up 
for duty. qs, 


In proof of the fact that he was elected 
ag a Member of the House of Representa- 
tives at the general elections held in 1936, the 
plaintiff has produced the Burma Gazette 
Extraordinary of November 26, 1936, in 
which it is stated that the plaintiff, U Aye, 
had been declared elected as a Member of 
the House of Representatives for the Insein 
South (General Rural) Constituency. A 
general election for the House of Represen- 
tatives was held in November 1936, under 
the Govt. of Burma (Commencement and 
Transitory Provisions) Order of 1936, which 
was made by His Majesty in Council under 
s. 159, Govt. of Burma Act, and was dated 
July 3, 1236. Bycl. 3 of this order, it was 
provided that certain provisions of the Govt. 
of Burma Act should come into force at once 
for the purpose of enabling the elections for 
the House of Representatives to take place 
ab any time after the end of September 
1936. These provisions were, so far as they are. 
material to the present case, part III of the 
Act, which includes ss. 24 and 25, and s. 153 
thereof, These elections, held in November 
1936, were the first elections under the Govt. 
of Burma Act of persons to serve as members 
of the Legislature. 


Finally, I propose to consider Issues Nos, 2 
and 3 together. At the time of his election 
the plaintiff was holding an office of profit 
under the- Crown in Burma. He had held 
that office since April 1930, and he continued 
to hold it until August 1940. He was, there- 
fore, prima facie disqualified, under s. 25 (1) 
(a), Govt.: of Burma Act, for being chosen 
as and for being a Member of the House of 
Representatives. But under this clause of 
s. 25 the kind of office which carries with it 
this disqualification is an office of profit 
“other than an office declared: by Act of: the 
Legislature not to disqualify its holder.” The 
office which the plaintiff held was declared by 
Ordinance No. VII of 1939 ‘and the succeed- 
ing Ordinance No. V of 1940 and Act XII of 
1940 not to disqualify its holder. Ordinance 
No, VII of 1939 came into force at midnight 
of September 17718, 1939, and by virtue of 
s. 41 (2), Govt. of Burma Act, it had the same 
force and effect as an Act of the Legislature. 
Hence, it follows that if the plaintiff was not 
disqualified prior to midnitght of Septem- 
ber 17/18, 1939 he was cerainly~ not dis- 
qualified at any subsequent date or time. 
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Now, I have already held that from 
April 12, 1930, until October 7, 1939, at the 
earliest, the plaintiff held without intermis- 
sion one and the same office of profit under 
the Crown. Therefore, it is only necessary to 
consider whether the holding of this office 
prior to September 18, 1939, disqualified him. 
The plaintiff was elected at the first elec- 
tions of persons to serve as members of the 
Legislature, and he has, since November 
1936, continued to serve as a Member of the 
House of Representatives by reason of that 
election. So far as the first elections are 
concerned, the operation of s. 25 (1) (a), 
Govt. of Burma Act, is considerably restrict- 
ed by the provisions of s. 153 of the Act. This 


section reads as follows : 
“153. For the purposes of the first elections of 

persons to serve as members of the Legislature, no 

person shall be subject to any disqualification by reason 

only of the fact that he holds — 
a 


* * 


(b) an office which .is not a whole-time office remu- 
nerated either by salary or by fees.” 


It is conceded on behalf of the defendant, 
and indeed it is quite obvious, that the office 
which the plaintiff held at the time of the 
first elections, and continued subsequently 
to hold, was an office falling under cl. (b) of 
this section. Therefore, the plaintiff was not 
subject to any disqualification “for the pur- 
poses of the first elections of persons to serve 
aS members of the Legislature.” The con- 
struction which learned Counsel for the de- 
fendant seeks to put on this provision is 
that it means merely that in spite of his 
holding this office the plaintiff could be 
nominated and could stand for election and 
sould be chosen as a Member of the House 
of Representatives, but the provision con- 
ferred no further immunity, and on his 
being chosen s, 25 (1) (a) would come into 
unrestricted play and he would be disquali- 
fied for being a member of the Legislature. 

Apparently the first suggestion was that 
a person in this position, who was chosen 
to be a member, wculd have after being 
chosen a sort of locus penitentie in which 
to decide whether he would give up his 
“office of profit” and serve as a member of 
the Legislature, or would retain his office 
and be disqualified for being a member; but 
when it was pointed out to learned Counsel 
that under s. 24 (2), ifa member becomes 
subject to any of the disqualifications men- 
tioned in s. 25 (1) his seat shall thereupon 
become vacant, he contended that the candi- 
date in question must make his election 
before he was chosen, and unless he effec- 
tively resigned his office before the return- 
ing officer declared him to be elgcted he 
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would be disqualified for being a member 
of the Legislature. In support of this argu- 
ment he relied onthe distinction between 
s. 153, which refers only to ‘elections of 
persons to serve,” and s. 25 (1), which refers 
both to being chosen as a member and to 
being a member. 

In my opinion, this construction reduces 
the provisions of s. 153 to a complete nullity, 
and fails to give any force at all to the 
word “any” in the phrase “no person shal! 
be subject to any difqualification.” The 
true meaning of s. 153 is that in regard to 
being chosen as and thereby becoming mem- 
bers of the Legislature at the first elections, 
persons who weuld, but for s. 153, ke dis- 
qualified under s. 25 (1) (a) by reason of 
their holding an office of profit under the 


- Crown should not le disqualified if the office 


which they hold falls within cl. (b) of s. 153. 
A valuable guide to the correct construction 
of s. 153 is the law in regard to this matter 
which was in force in Burma, under the 
Govt. of India Act, until April 1, 1937. Sec- 
tion 80-B of that Act provided that an offi- 
cial should not be qualified for election as 
a member of a Iccal legislative Council, and 
if any non-official member of a local legisla- 
tive Council accepted any office in the ser- 
vice of the Crown in India, his seat on the. 
Council should become vacant;and the ex- 


- pressions “official” and “non-official” were 


defined in s. 134 (7) of the Act as follows : 

“The expressions ‘official’ and ‘non-official’ where 
used in relation to any person, mean respectively a 
person who isor isnot in the civil or military ser- 
vice of the Crown in India: povided that rules 
under this Act may provide for the holders of such 
offices as may be specified in the rules not being 
treated for the purposes of this Act, or any of them, 
as officials.” 


Rules, called “the Non-official (Definition) 
Rules,” were framed under this proviso by 
the Governor-General in Council with the 
sanction of the Secretary of State in Council, 
and were published in Notification No. 614G, 
dated September 9, -1920, of the Govt. of 
India. Rule 2 of these rules laid down thai 
the holder of any office in the civil or milit- 
ary service of the Crown should not be 
treated as an official for any of the purposes 
of the Govt. of India Actif the office was 
one which did not involve both of the 
incidents that the incumbent was a whole- 
time servant of Govt. and was remunerated 
either by salary or fees. Clause (b) of s. 153, 
Govt. of Burma Act, follows the wording of 
this rule, and consequently persons of the 
class mentioned in cl. (b) were non-officials 
under the Govt. of India Act, and could be 
elected to,and sit as members of the Legis- 
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lative Councils. Section 25 (1) (a), Govt. 
of Burma Act, enacts that only such an 
office of profit shall disqualify its holder 
as is not declared by Act of the Legislature 
. not to disqualify its holder, and, to my mind, 
it is clear that in enacting s. 153 Parliament 
intended that the state of things which 
existed in the Legislative Council, which 
has been re-placed by the two Chambers of 
the present Legislature, should continue in 
the first Legislature elected under the new 
Act, soas to give an opportunity to the new 
Legislature to decide what part-time offices 
of profit were of such a kind that they ought 
not to disqualify their holders. 

Hence, I am of opinion that a person who 
at the time of the first elections, in Novem- 
ber 1936, held an office of profit under the 
Crown, which was’ of tHe class mentioned 
in cl. (b) of s. 153, was by reason of the pro- 
visions of that section not disqualified for 
being elected as a member of the Legislature 
at those first elections or from subsequently 
sitting as a member of either Chamber of 
the Legislature, as elected at those first elec- 
tions, so long as he continued $o hold that 
same office. Learned Counsel for the plaint- 
iff desires to give an even wider interpre- 
tion to the provisions of s. 153. He has 
contended that it saves from disqualification 
a person elected as a member of the Legis- 
lature at the first elections, who subsequent- 
ly to those elections accepts an office of profit 
under ,the Crown which falls within the 
scope of cl. (b) of s. 153. But Iam not pre- 
pared to accept that contention, and it was 
quite unnecessary for learned Counsel to go 
so far, as the plaintiff continuously held the 
same office of profit under the Crown from 
a time long before the first elections of 
November 1936, until he was protected by 
. Ordinance No. VII of 1939. The answers to 
Issues Nos. 2 and 3 must, therefore, be in 
the negative. Consequently, the plaintiff is 
entitled to the declaration which he seeks in 
this suit, and the suit is decreed with costs. 
Having regard to the complexity of the 
question of law involved in this case, and to 
the time occupied in proving matters of fact 
which might well have been admitted by the 
defendant in his pleading, we fix the Advo- 
cates fee at twenty gold mohurs with an 
additional fee of five gold mohurs for each 
of the appearances on February 4, and to- 
day. 
Sharpe, J.—The importance of this case 
and the conflict which, it seems, the Speaker 
of the House of Representatives unhappily 
seeks to create between himself and this 


Court, -rather than- any- difficulty: in the legal- 
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questions involved, lead me to think it fit 
to express my own judgment separately, al- 
though, after having had the benefit of read- 
ing the judgment which my Lord has just 
delivered, I feel thåt the subject is well-nigh 
exhausted. The case came before us, sitting 
as a Bench on the Original Side of this — 
Court, by order of the Chief Jussice acting 
on a report, which I made to him under 
Original Side Rule 4 of Chap. I, that it 
appeared to me, after hearing the learned 
Advocates on both sides, that this suit could 
be more advantageously heard by a Bench ' 
of two Judges than by a single Judge. By 
his written statement the defendant put the 
plaintiff to the proof of almost every fact ' 
alleged in the plaint; he even averred that 
he did not know whether the plaintiff was 
duly elected to the House of Representatives 
at the General Election of 193°: But at the 
hearing before us his learned Advocate did 
not really contest the facts alleged by the 
plaintiff, and confined his argument to the 
two points which I shall presently mention. 

Subject to certain necessary war-time 
modifications contained in the India and 
Burma Emergency Provisions Act, 1940 
(which are immaterial for the purposes of 
the present case), the present constitution of 
Burma is to be found in the Govt. of Burma 
Act, 1935 (to which I will hereafter refer as 
“the Act”), and that constitution, as is well 
known, took effect from April 1, 1937, the: 
day on which Burma was separated from, 
India, of which it was theretofore a province. 
By that constitution Burma was given its 
own Legislature (Part III of the Act), one of 
the two Chambers of which is known as the- 
House of Representatives [sub-s. (1) of s: 7 of- 
the Act]. Sub-sections (1) and (2) of s. 25 of. 
the Act provide, inter alia, that a person- 
shall in certain circumstance be disqualified 
for being chosen as, and for being, a member 
of either Chamber. One of the circumstances 
in which a person is disqualified is if he 
holds any office of profit under the Crown in 
Burma, other than an office declared by 
Act of the Legislature not to disqualify its, 
holder. 

Naturally it was impossible for the Legis- 
lature to declare by an Act what offices of 
profit under the Crown in Burma should not 
disqualify their holders for being chosen as, 
and for being, members of the two Cham- 
bers until the Legislature had been brought 
into being, and the Legislature could not be 
brought into being until the first elections of 
persons to serveas members of the Legisla- 
ture had been held. It was necessary there- 
fore thate some special provision should be 
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made to deal with the particular disqualif- 
cation mentioned in sub-s. (1) (a) of s. 25 
of the Act until such time as the Legislature 
could itself deal with it. In my judgment, 
s. 153 was inserted in the Act for the ex- 
press purpose of permitting persons who 
were qualified to sit in the then existing 
Governor's Legislative Council tosit in either 
Chamber of the newly created Legislature, 
until the latter had had an opportunity 
of declaring by an Act under sub-s. (1) (a) 
of s. 25 0f the Act, which (if any) offices 
of’ profit should not disqualify their holders 
from sitting in either of its Chambers. 
Obviously, everything necessary in order 


to bring the new constitution into being on’ 


April 1, 1937 could not all be done on that 
day. For instance, if no steps could be taken 
until that day to call for nominations of can- 
didates for the newly created House of Re- 
presentatives, some considerable time would 
necessarily élapse before a duly constituted 
Legislature could be convened; yet the new 
constitution gave the Legislature of Burma 
the power (within certain limits) to make 
laws for Burma with effect from the date 
of its separation from India. In order to 
overcome such difficulties and to make the 
whole scheme wark effectively as from “‘Sepa- 
ration day” a proviso was added tos. 159 of 
the Act which enabled His Majesty in Coun- 
cil to bring the Act into operation piece- 
meal, and one of the steps which His Majesty 
in Council took, to that end, was to direct 
that the House of Representatives should 
be summoned to meet for their first ses- 


sion not later than February 11, 1937 [see 


also, sub-s. (3) of s. 18 of the Act], and 
that the first elections for the House of 
Representatives might take place at any 
time after the end of September 1936. 
[Clause 4 and sub-cl. (1) (a) of cl. 3 of the 
Govt. of Burma (Commencement and 
Transitory Provisions) Order, 1936.] It is 
not, [think out of place, when construing 
the Act, to consider the state of the law 
existing at the time it came into force. As 
Lush, J. said in South-Eastern Railway Co. 
v. Railway Commissioners (4) at p. 240: 
“While we are to collect what the Legislature in- 
tended from what it has said, we must look not at 
one phrase or one section only but atthe whole of the 


Act, and must read it by the light which the state of 
the law atthe time...... throws upon it.” 


An examination of the position imme- 
diately prior to separation will, I think, 
make it abundantly clear that what I have 
called, above, the express purpose of s. 153 
was in fact the object which the Imperial 
Legislature had in mind when it included 

(4) (48805 Q B D2IT (240), -~ “ce. - - 
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that section in the Act. The following per- 
sons were amongst those who, at that time, 
were not disqualified for being members of 
the Governor’s Legislative Council, namely 
(a) Non-official Members of the Governor's 
Executive Council (“Non-official” meaning 
a person who was not in the civil or mili- 
tary service of the Crown in India), 
(b) Ministers, and (c) Officials who were not 
whole-time Govt. servants remunerated 
either by salary or by fees. [This was the 
combined effect of sub-ss. (1) and (2) of 
s 47 and of sub-s. (1) of s. 73, Govt. of 
India Act, 1915, and of sub-s. (1) of s. 4, 
sub-ss. (1) and (4) (d) of s. 7, s. 14, sub-s. (1): 
ofs. 15, s. 44 and s. 46, Govt. of India 
Act, 1919 (which, by sub-s. (1) of s. 1 and 
s. 45 of and by Payt Iof Sch. H, Govt. of 
India Act, 1919, are now known as sub-. 
ss. (1) and (2) of s. 47, sub-s. (1) of s. 73, 
sub-s. (1) of s.52, sub-ss. (1) and (4) (d) of 
s. 72-A,s. 80 B, sub-s. (1) of s. 52-A, s. 129-A 
and s. 134, respectively, of the Govt. of 
India); the Non-official (Definition) Rules;. 
and the Govt. of India (Home Department) 
Notification No. 225 (Public), dated October 
7, 1921.] It is precisely these same persons. 
whose disqualification is, for the purposes. 
of the first elections of persons to serve as 
members of the new Burma Legislature, 
expressly removed by s, 153 of the Act. In 
other words, these persons, who were not 
then disqualified for serving as members 
of the Governor’s Legislative Council were 
not to be disqualified for the purposes of the. 
first elections under the new constitution. 
When once the new Legislature had been 
summoned after the first elections had been 
held, it would be open to it to declare, and 
it would have the opportunity of declaring, 
by an Act under sub-s. (1) (a) of s. 25 of- 
the Act, which, if any, of these persons who 
were expressly exempted by s. 153 from 
the disqualification which would otherwise 
attach to them, should be similarly exempt- 
ed from disqualification at subsequent elec- 
tions: of persons to serve as members of 
the Burma Legislature. 

Now to turn tothe facts of this present 
a date some years prior to 
the passing of the Act the plaintiff held- 
His Majesty’s Commission as an officer in 
the Army in India Reserve of Officers. 
Owing to the separation of Burma from 
India he resigned his commission in the 
Army in India Reserve of Officers and was 
granted, with effect from the date of such 
resignation, a Commission in the Army in 
Burma Reserve of Officers, and he was still 
holding that commission when, on Septem-’ 
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ber 18, 1939, he was consequent upon the 
outbreak of the present war, called up for 
full-time duty. Prior to his being so-called 
up his appointment had only been a part- 
time one. The learned Advocate for the de- 
fendant has conceded that the plaintiff has 
continuously held the same appointment 
throughout, and-he has also conceded that, 
by virtue of his commission in the Reserve 
of Officers, the plaintiff is within the ambit 
of cl. (b) of s. 153 of the Act. Itis said, 
however, on behalf of the defendant, that 
s. 153, only covers the first nominations and 
the first elections of persons to serve as mem- 
bers of the new Legislature and that the 
“suspension” of the disqualification does not 
go beyond the actual moment of election. 
That is the first of the two points raised on 
behalf of the defendant. e 

Tam, however, quite unable to entertain 
it. For reasons which have already appear- 
ed, Ithink that the ‘‘suspension” of these 
particular disqualification continues after 
the actual moment of election, and right on 
until either the particular seat is vacated 
under s. 24, orthe Chamber is dissolved by 
the Governor under sub-section (2) (e) of s. 18 
or by effluxion of time under sub-s. (4) of 
s. 18, of the Act, whichever first happens. 
In my judgment the Imperial Legislature 
intended, by s. 153, of the Act that to begin 
with, no new disqualifications should be 
imposed—it is not uninstructive to compare 
the other disqualifications in s. 25 of the 
Act with those obtaining in regard to the 
old Legislative Council under r. 5, Burma 
Electoral Rules, made under sub-s. (4) (d) of 
s. 72-A, Govt, of India Act; there is hardly 
any difference between the two—and that 
anyone inthe position of the plaintiff, who 
would, as the holder of a part-time office, 
have been qualified to sitin the old Legis- 
lative Council, shculd not be disqualified, 
not merely for being nominated and elected 
to, but also for being and serving as a mem- 
ber of the new Legislature provided he was 
elected at the first elections. 

The second point taken on behalf of the 
defendant was this: that he has not “de- 
clared” the plaintiff’s seat to be vacant. In 
both U Lun v. U Chit Hlaing (1) and also 
in U Ba Maung v. U Chit Hlaing (5), I 
held that the defendant, as Speaker of the 
House of Representatives, has no power to 
declare whether any particular seat in that 
Chamber is vacant or not, and on appeal in 
U Lun v. U Chit Hlaing (2) that decision 
of mine was upheld. I gave my decisions in 

(5A IR 1941 Rang. 27; 193 Ind, Cas, 234; 13 R 
Rang. 260, 
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those two cases on August 23, last; three 


‘days later: the question was raised in the 


House of Representatives as to whether the 
present plaintiff’s seat had not become 
vacant. The matter was debated in the 
Chamber that day and again on September 2, 
upon which latter day—only ten days after 
the decision of this Court in the previous 
cases—the defenant concluded a very long 
debate by the following observations from 
the chair: 

ah LATEN in my opinion he’ (that is, the present 
slaintiff) ‘has been disqualified from being a mem- 
er of this House....... As pointed out by the 
Hon’be Advocate-General and as pointed out by other 
authorities’ (that is a reference, and, I venture to 
think, a not very courteous reference, to this Court) 
‘I may have no authority to declare his seat vacant. 
Section 24 (2) says that if a member of either Chamber 
becomes subject to any of the disqualifications, his seat 
shall thereupon become vacant. I do not declare so 
any more. Butin my opinion, the Hon’ble U Aye is 
no longer a member of this House and-he is asked to 
withdraw from this Chamber.’ ” 


The plaintiff thereupon withdrew. To my 
mind itis impossible to say that the defen- 
dant was then doing or saying anything 
different from what he had done in the cases 
of U Lun and U Ba Maung and which 
he had been told by this Court he had no 
power todo. There is absolutely no distinc- 
tion between what the defendant did and said 
on the two occasions, and in my judgment 
what the defendant did on September 2, in 
reference to the present plaintiff rendered 
him amenable to the jurisdiction of this Court 
in precisely the same way as his previous 
actions and words had done in the cases of 
U Lun and U Ba Maung. I agree with my 
Lord that the plaintiff should be granted a 
declaration that he was on November 28, 
1940 (the date of the institution of the pre- 
sent suit) a member of the House of Re- 
presentatives of the Burma Legislature and 
that he was not then disqualified for being a 
member thereof. The plaintiff must have 
his costs and I agree that the Advocate’s fee 
should be as proposed by my Lord. 

D. Suit decreed. 


PATNA HIGH COURT 
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Attestation—Fact of attestation, if shows consent 
on part of gttesting persons — Practice — Appeal 
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Error of law vn part of lower Court, but result of 
case not different from one which would have been 
arrived at, had there been no error— Proper order in 
appeal. 

Attestation of a deed does not by itself prove that the 
person attesting it had knowledge of its contents or 
consented. to the transaction, though there may be 
cases in which the fact of attestation has to be taken 
in conjunction with certain other circumstances and 
other connected events, and inferences as to consènt 
drawn from those circumstances supported by the fact 
of attestation. 65 Ind. Cas. 954 (1), followed. 

Where the error of law into which the Subordinate 
Judge had fallen did not affect the decision of the case 
or lead to a different result from that which would have 
been arrived at had he had in mind a correct view of the 
law applicable : 

Held, that the case was not a fit one for interference 
or for remand and that the appeal must be dis- 
missed, 


A. from a decision of the Subordinate 
Judge, Gaya, dated June 20, 1940, confirm- 
ing a decision of the Munsif, Gaya, dated 
December 11, 1939. l 


Mr. Lal Narain Sinha, for the 
lants. 

Mr. Raj Kishore Prasad, for the Respon- 
dents. 


Appel- 


Judgment.—The plaintiffs who appeal 
are members of a joint Hindu family along 
with defendant No. 3. Defendant No. 3 
_ purportimigito-be the karta of the family 
sold an ‘orchard situated in Tikari to de- 
fendants Nos. land 2 for a consideration 
of Rs. 175, on February 15, 1933. Of the 
consideration money the greater part was 
said to be a debt due tothe purchasers and 
the balance was a cash payment. The suit 
is based on the allegation that the karta 
of the family was not defendant No. 3, but 
plaintiff No, 1, since deceased) and that the 
property had been sold for much less than 
its value. The defence was that the karta 
was defendant No. 3, that the price paid was 
fair, that all the members of the joint family 
had consented to the sale that the sale was 
for necessity and for the benefit of the family 
and that the suit was barred by limitation. 
The parties filed certain documents which 
seem to have been taken into consideration 
on admissions. Oral evidence was not 
entered into and the Court was asked to 
decide the case on the documentary evidence 
and the presumptions and inferences arising 
therefrom. The Munsif dismissed the suit. 
His findings on the several pointsin issue 
were arrived at in the following manner: 

From tne fact that the documents Exts. 
B,C, and D by which the father of the 
plaintifis had purchased the suit land were 
in the custody .of defendant No.3 and by 
him were made over to defendants Nos. 1 
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and 2 the purchasers, he inferred that 
defendant No.3 was the karta of the fami- 
ly. On the question whether the members 
of the famiiy had consented to the transac- 
tion, he drew an affirmative inference 
from the fact that all the adult members 
had signed thesale deed as attesting wit- 
nesses coupled with the fact that they 
peacefully gave up possession over the 
land soldin favour of the purchasers. From 
these factsin conjunction he inferred both 
acquiescence and full consent. As for ne- 
cessity he drew an inference as to its 
existence from the consent of all the major 
members which he had inferred as above 
stated as well as from the recital in the 
sale deed as to the debt of Rs. 150 and the 
absence of any eyidence that the family 
had other means of repaying it. He took 
into consideration the recital that the 
family had. shifted its place of business 
from Tikari to Gaya and that it was costly 
and unprofitable to manage the land in 
question from a distance. Finally as to the 
alleged undervaluation, he observed that 
the present value of the land as estimated 
by a Commissioner at the time of suit was 
Rs. 400 but that the purchase by the father 
of the plaintiffs was for Rs. 152 only and 
on a consideration of these facts he con- 
cluded that the sale was for proper value. 
As a result of all these findings he held 
the sale tobe not null and void and not to 
be setaside. Thus the suit was dismissed. 
The Subordinate Judge held that the suit 
must fail altogether as being time-barred 
having been brought after 12 years from 
the date of possessicn of the defendants. 
This Observation is clearly erroneous as the 
sale to the defendants was in 1933 and the 
suit was brought in 1937. Apart from 
the question of limitation, therefore, the 
sult was for disposal on the :nerits. 

The Subordinate Judgein his judgment 
while affirming the Munsif’s conclusion has 
not pursued the same line of reasoning. 
He has relied strongly on the fact that the 
plaintiffs Nos. 1-4 had attested the document 
and from this fact he draws the inference 
that the attestation was made in token of 
assent because the transfer was for the 
benefit of the family. Now it has been 
emphatically declared by the Privy Council 
in Panduranga Krishanaji v. Markandeya 
Tukaram (1) ‘that attestation of a deed 
does not by itself prove that the person 


attesting it had knowledge of its contents 

(1) 49T A 16; 65 Ind, Cas. 954; 26 OW N 201:3 U 
P L R (P ©) 85; 20 A LJ 305; 42 M LJ 436: 15 LW 
486; 30 M L T 249; 350 L J 409; 24 Bom. L R 997; 
18 N L R 1; AIR 1922 PO 20; 49 C 334 (P O). 
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or consented to the transaction. No doubt 
there have been cases in which the fact of 
attestation has been taken in conjunction 
with certain other circumstances such as 
the course of negotiations and other 
connected events, and inferences as to con- 
sent to the transfer have been drawn from 
those circumstances supported by the fact 
of attestation. In the present litigation the 
Munsif has based his inference as to con- 
sent on attestation coupled with other cir- 
-cumstances : but the Subordinate Judge has 
rested it on the fact of attestation only 
and that by itself is nota sound legal basis 
for the inference which he has drawn. 
From the same fact of attestation the 
Subordinate Judge appears todraw the in- 
ference also that defendant No. 3 was the 
karta of the family: Here again the foun- 
dation is insufficient in law for the inference 
based: on it. The judgment of the Sub- 
` ordinate Judge being in this way defective, 
I have to-.consider what order should be 
passed. The provisions of s. 99 of the 
Civil P. ©. are against the reversal of a 
decree in appeal on account of an error, 
defect or irregularity in the proceedings 
not affecting the merits of the case and 
second appeal is provided in s. 100 of the 


Code on the ground (c) of a substantial error 


or defect in the procedure which may 
, possibly have produced error or defect in 
the decision of the case upon the merits. 
So we have to see whether so far as can 
be inferred the decision of the Subordinate 
Judge would have been different if he had 
been aware that the grounds given by him 
for affirming the decision of the Munsif 
were insufficient in law. 
would have made no difference to his con- 
clusion, for the matters which he ought 
to have considered in this connection and has 
' failed in fact to consider are matters tending 
to the same conclusicn which the Subordi- 
nate Judge in fact reached and which the 
Munsif had reached before him. The 
error of law into which the Subordinate 
Judge has fallen did not in my view affect 
the decision of the case or lead to a 
different result from that which (one may 
say with certainty) would have been arrived 
‘at had he had in mind a correct view of the 
law applicable. The case, therefore, is not a 
fit one for interference or for remand and 
the appeal must be dismissed, but in the 
circumstances of the case parties shall bear 
their own costs of the appeal. 

Leave to appeal under the Letters Patent 


is refused. 
D, Appeal dismissed. 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 9 of 1940 
January 29, 1941 
Roperts, C: J. AND DUNKLEY, J. 
MAUNG MAN—APPELLANT 


Versus 
MAUNG SAI GYI—RESPONDENT 


Riparian owner—Who is—Rain water collecting on 
Government land, flowing to person’s land and used 
by him for irrigating crops—Portion of Governmént 
land abutting on person’s land—Question of riparian 
ownership, if arises ~Haszment—Hasement depends 
on grant—Who can make such grant ~Easement on 
Government land, if can be claimed against squatter 
on that land. 

“ Riparian owners ’’ are those whose land abuts on, 
and is part of, the bank of a river or stream, whether 
tidal or non-tidal. Lyon v. Fishmongers’ Co. (1), re- 
lied on. i 

Where rain water collecting in a depression in a 
Govt. land small part of which abuts upon a person’s 
land, flows to such person’s land and is used by him 
for many years for irrigating his crops, no question of 
riparian ownership can arise. 

The user of land in such a way as to enjoy what 
is claimed as an eassment depends on a previous > 
grant, which can only be legally made by a party 
capable of imposing such a permanent burden upon the 
property. . A squatter on a Govt. land is not capable 
of imposing a permanent burden upon the Govt. prop- 
erty or of making any grant to a third person which 
would give hima legal right. The easement on` that 
land can, therefore, be claimed against the Govt. alone 
and not against the squatter. Hence, the remedy for 
obstruction to alleged easement on Govt. land by the 
squatter lies against the Govt. and not against the 
squatter. mr pat 

L. P. A. against decree of the High Court 
in Special Second Appeal No. 26. 0f 1940; 
dated May 8, 1940. 

Mr. Jaganathan for Mr. J. V. Kale, for: 
the Appellant. l z a 

Mr. U E Maung (1), for the Respondent. 


Robers, C. J:—The learned Judge who 
granted a certificate in this Letters Patent 


: Appeal made it clearin so doing that the 


only question on which his decision might be 
reconsidered was whether the parties are in ' 
the position of riparian owners, and, inmy 
view, it is quite clear that they are not. In 
Lyon v. Fishmongers’ Co. (1), Lord Selborne 
explained the meaning of “riparian 
rights” and “riparian owners”: ` “‘ripa-. 
rian” owners are those whose land abuts 
onandis part of the bank of a river or 
stream, whether tidal or non-tidal : and this. 
was also laid down in “Cowel,” where, in the 
Second Book of Institutes, it is said “riparian 
signifies water or river running between the 
banks, be it salt or fresh.” In the present 
appeal the facts are that a depression exists 
in certain land, which is the property of 
Govt. and a small part of which abuts upon 


(1) (1877) 46 LJ Ch 68; 1 A C 662; 35 LT 569; 29 
W R165. | 
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the appellant’s land. The respondent, Maung 
Sai Gyi, is a squatter. For many years past, 
the rain water which had collected in that 
latter holding had flowed on to the appel- 
Jant’s land, and he used it toirrigate his crops 
and, without it he found himself in great 
difficulty in relation to the cultivation of 
paddy. -Maung Sai Gyi, the respondent, 
nevertheless, is alleged to have erected a 
‘bund which entirely cut off this supply, and, 
not unnaturally, the appellant desired to 
take action against him. But Maung Sai Gyi 
as has been said, is a squatter, and the ap- 
pellant, before he could obtain any legal 
remedy, would have to establish the existence 
ofa legal right and as is pointed out in “Gale 
on Easements,” Edn. 11, at p. 224, the user 
of land in such a way as to enjoy what is 
Claimed as an easement depends on a pre- 
vious grant, and such previous grant can 
only have. been legally made by a party cap- 
able of imposing such a permanent burden 
upon the property. The squatter here, the 
respondent, was not capable of imposing a 
permanent burden upon the property, or of 
making any grant to the appellant which 
would give him a legal right. It follows that 
if the appellant desired:to show that he had 
obtained an easement by prescription to the 
use and enjoyment of the overflow of water 
from the stagnant pond, he could only do so 
ina claim against’ the Govt. There is no 
question of riparain‘ownership at all. ‘That, 
however, is not the only ‘difficulty under 
which the appellant labours, and J am in 
complete agreement with the observations 
which fell from the learned Judge in second 


appeal when he says: 

“As regards the plaintiff’s supposed right of easement 
as having been acquired by prescription......... ithe right 
to the use of water...... can become absolute and in. 
defeasible only ifit has beén peaceably and openly 
enjoyed as an easement and as of right without interrup- 
tion for 60 years inasmuch as the property over which 
the right is claimed belongs to Govt.” 


See s. 26, sub-s. (2), Lim. Act. The posi- 
tion, therefore, is that the only remedy which 
the plaintiff could have would depend upon 
the existence of such a right as would enure 
to himif he had acquired an easement. He 
would not acquire that easement, in the cir- 
cumstances, in a less period than 60 years, 
and he has not pretended that he has en- 
joyed this water for so long a period, and in 
“any case, his suit against Maung Sai Gyi 
would not be capable of granting him the 
remedy which he seeks. This appeal must, 
therefore, be dismissed with costs, Advocate’s 
fee five gold mohurs. 

Dunkley, J.—I agree, 

8 Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 301 
of 1940 
July 29, 1941 
HARRIES, C. J. AND CHATTERJI, J. 
Smt. PANKAJINI DEBI—DEFENDANT 
—APPELLANT 
at Versus 
PRAMATHA NATH GHOSH PLAINTIFF 
AND ANOTHER— DEFENDANT— 
RESPONDENTS 

Mortgage—Co-parcener mortgaging his undividea 
share to plaintiff — Subsequent partition of joint 
family —Mortgagor mortgaging portion which fell to 
his share to A—A’s sutton her mortgage — Decree 
obtained—A purchasing and herself taking delivery of 
possession in execution of mortgage decree—Suit by 
plaintiff on his mortgage — A, if can contend 
that plaintiffs’ mortgage being of undivided interest 
was void, o o 
“In 1925 G a-member of a joint Mitakshara family 
with his brother J executed a mortgage in respect of 
his undivided half sharein a certain house. In 1930 G 
filed a partition suit against his brother J. In the 
partition decree passed in that suit G obtained the 
southern portion of the house and the northern portion 
was allotted to J. In 1932 G executed a mortgage of 
his half share in the house in favour of A. The latter 
sued on her mortgageand obtained a mortgage decree. 
The decree was executed, and the mortgaged property 
was sold and purchased by her. In due course she 
obtained delivery of possession. Subsequently the mort- 
gagee of 1925 mortgage instituted a suit on his mort- 
gage. A contended that the mortgage of 1925 being 
executed by aco-parcener in respect of his undivided 
share in the joint family property, wasvoid : l 

Held, that in the events that had happened this con- 
tention could not prevail. Indeed in 1925 G and J 
were joint, but in 1930 G fileda partition suit, which 
causèd a disruption of the joint family. From that 
moment the interests of G became separate. When 
subsequently in 1932 G exécuted a mortgage in favour 
of A the latter took mortgage of G’s separate interest in 
the house. Gand J were no longer co-parceners, and 
J ceased to have any interest in the half shire of G in 
the house. What A obtained by her auction-purchase in 
execution of her mortgage decree was the separate in- 
terest of G in the house and not the interests of the entire 
joint family. She could not be heard to say that the 
mortgage of 1925 was void. G himself could not raise | 
the objection. 40 Ind. Cas. 284(1) and 56 Ind, Cas, 766 
(2), explained and distinguished. 123 Ind. Cas. 829 
(3) and 169 Ind. Cas. 906 (4), explained and relied 
on. 


A. from. a decision of the Subordinate 
Judge, Ranchi, dated January 5, 1940, 
reversing a decision of the Munsif, Ranchi, 
dated August 12, 1938. 


Mr. K. K. Banarji, for the Appellant. 
Mr. B. C. De, for the Respondents. 


Chatterji, J—This appeal arises out of a 
suit brought by the plaintiff to enforce a 
simple mortgage bond dated November 7, 
1925, executed by Gopiram Naik, defendant . 
No. 1. At that date Gopiram was a member 
of a joint Mitakshara family with his brother 
Jagannath Naik.. The mortgage was in res. 
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pect of his undivided half. share j in a certain 
house. In 1930 Gopiram :filed a partition 
suit against his brother Jagannath. As a 
result of the partition decree passed in that 
suit Gopiram obtained the southern portion 
of the house and. the northern portion was 
allotted to J agannath. In 1932 Gopiram 
executed a mortgage of his half shave in the 
housé in favour of the defendant No. 2. The 
latter Sued on her mortgage and obtained a 
mortgage-decree on November 15, 1935. The 
decree was executed, and the ‘mortgaged pro- 
perty was sold and purchased by ‘the defen- 
dant No. 2. In due course she obtained de- 
livery of possession. The present suit was 
institued on September 18, 1936. 

The. suit was contested by the defendant 
No. 2, alone, one of her defences being that 
the mortgage of November 7, 1925, “being 
executed’ by a cO-parcener in respect of his 
undivided share in the joint family property 
was void. This defence found favour with 
the Munsif.who dismissed the suit. On ap- 
peal, however, the learned Subordinate 
Judge took a different view and held that 
she question whether the mortgage was void 
could not be raised by the defendent No. 2, 
Accordingly he decreed the suit and passed 
the usual mortgage-decree. This second ap- 
fon week been ‘preferred by the defendant 

O 

It is contended by Mr. K. K. Banarji for 
the appellent that the mortgage in suit was 
wholly yoid inasmuch as it was executad by 
a cO-parcener in respect of his undivided in- 
terest in joint family property. In the events 
that have happened this contention cannot 
prevail. Indeed in 1925 Gopiram and Jagan- 
nath were joint, but in 1930 Gopiram filed a 
partition suit. The effect of the institution 
of the partition suit was to cause a disrup- 
tion of the joint family. From that moment 
the interests of Gopiram and Jagannath be- 
came separate. When subsequently i in 1932 
Gopiram executed a mortgage in favour of 
defendant No 2, the latter took mortgage of 
Gopiram’s separate interest in the house. 
Gopiram and Jagannath were no longer co- 
parceners, and J agannath ceased to have 
any interest in the half share of Gopiram in 
the house. What the defendant No. 2, obtain- 
ed by her auction-purchase in execution of 
her mortgag3-decree was the separate inte- 
rest of Gopiram in the house. She could not 
be heard to say that the mortgage of 1925 
was void. Itisnot disputed that Gopiram 
himself could not'-raise the objection. How 
can then defendant No. 2,a transferee from 
Gopiram, take that objection ? Mr. KK. 
Banarji contends that defendant No. 2. being 
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now in possession of the property, can defend 
her possession and resist the claith of the 
plaintiff; but he 
defendant No. 2: has acquired only the inte- 
rest'of Gopiram and not the interest of the 
entire joint family. 

Mr K. K. Banarji relies on certain obser- 


vations of the Privy Council in Lachhman 


Prasad v. Sarnam Singh (1), and Manna 
Lal v. Karu Singh (2): 
Lordships observed that : 


“A mortgage of the joint family property of a Mitäk- 


shara family by its karta, unless necessity or 
an antecedent debt is proved, is void; the transaction 
itself gives to the mortgages no rights against the 
karta’s interest in the joint family property.” 


But it is to be observed that in both these 


cases the mortgage was challenged by the ^% 
Other co-parceners. 


In other words, the co- 
parcenary still existed and the mortgaged 
property still remained the co- -parcenary, pio- 
perty, and, therefore, the other co-parceners 


In these cases their 


‘ignores -the fact that the | 


could challenge the mortgage as*void, that is ..- 


to say, not binding on the joint family. In 
the present case the objection, as I have 
already stated, is not taken by any other-co- 
parcener because the co- -parcenary has, long 
ceased to exist. . In Madan Lal v. Chiddu 
(3), it was held that : 


“An alienation made by a member of a joint Hindu 
family is not void but voidable at the’ option of. ‘the 
other members thereof or any one of them and that it 
cannot be impeached by the alienor himselfor by any 
transferee who has not acquired by transfer or pres- 
cription the interest inthe property alienated 
entire joint family.” 

This view was also taken by this Court i in 
Rat Bahadur Kharag Narayan v. Janki 
far (4), James, J., who delivered the judg- 
ment in that case (Courtney-Tervell, NG T. 5 
concurring) observed : i 

“An alienation made by a member of a joint Badu 


yY 


of oe _ 


family is not void but voidable at the option -of the - 


other members of the family orof any one of them. It 
appears that misunderstanding is apt to be caused by 
declarations that particular alienations are void, which 
have been made after the alienations have been im- 
peached by persons at whose option they were voidable 
when the Court finding that the alienation cannot be 
supported has declared it to be void.’’ 


Mr. K. K. Banarji argues that the decision 


in Madan Lal v. Chiddu (3), supports him 
in so far as in that case the plaintiffs.. ‘mort- 
gage which was executed by one of the co- 
parceners in respect of his undivided inte- 
rest was held to be invalid on the’ dbjection 


(1) 39 A 500; 40 Ind. Cas. 284; 15 ALJ 584;2PL-. 


W 29-210 WN 990; 33 M LJ 39; 19 Bom. L R 646; 
T OL J 97; (1917) MWN 516; 6 LW 334; 44 TA 163 
E i) 

(2)1P LT 6; 56Ind. Cas. 766; 13 L W 652; 39.6 LI 
256; AI R 1919 P C 103 (PO) 

(3) e3 A 21; 128 Ind., Cas. 920. A ILR 1930 AII.“852; 
(1930) A L J 1528, 

(t) 16 Pat. 230; 169 Ind. Cas. 906; 3 BR 684;10 R 
P 94; 18 P le T 569: A I R 1937 Pat. 546, 
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of the contesting defendant who was an 
auction:purchaser. But there the contesting 
defendant who challenged the mortgage was 
the purchaser of the- entire interest of the 
joint family. It was held that having 
acquired the entire interest of the co-parce- 
ners, he could challenge the mortgage by one 
of the co-parceners. ‘The position here is 
quite different, Here there isno longer any 
co-parcenary and the defendant No. 2, is the 
. purchaser of the seperate interest of Gopiram 
_the mortgager, alone. She has, therefore, no 
right to question the validity of the mortgage 
by Gopiram. 
In my opinion the decision of the learned 
Subordinate Judge is right. I would dismiss 
- this appeal, but in the circumstances I would 
make no order as to costs. 


Harries, C. J.—I agree. 
D Appeal dismissed 


— aka aran Aman 


BOMBAY HIGH COURT 
Suit No. 524 of 1939 
December 19, 1940 
B. J. Wania, J. 
Haji NASIRUDDIN KARIM MAHOMED 
AND OTHERS— PLAINTIFFS 
T VETSUS 
` Patel Haji UMERJI ADAM & Co 
i — DEFENDANTS 
, Civil Procedure Code (Act V of 1908), O. VII, 7, 11 
'—Defendant to prove that plaint discloses no cause of 
actton—Transfer of Property Act (IV of 1882), s. 108 
(1) — Lessor, if should make demand for rent—Presi« 
dency Small Cause Courts Act (XV of 1882), ss. 68, 53, 
G0—On ~mportant points, Act is exhaustive—Distress 
warrant for only one months’ rent, legality —A pplica- 
tion under s. 60 — Ground, on which it can be made— 
Wrongful distratnt—Surt for damages—Essentials— 
Landlord executing distraift warrant against ten- 
ant's property under s. 53 — Distrained property 
released on payment of arrears of rent by tenant— 
No steps taken by tenant to have warrant discharged 
by Court —Proceedings, tf could be said to, have termi- 
natedin tenant’s favour soas to sustain action for 
damages against landlord — Fact that landlord acts 
with malice, when material. 
It is for the defendant to show that the plaint discloses 
no cause of action. 
There is nothing in s. 108 (1), T. P. Act, to raquire 
the lessor to-make a demand for the rent. {[p. 386, col. 


1, 

‘Phe Presidency Small Cause Courts Act is, on all im- 
portant points exhaustive, as it is provided by s. 68 that 
no distress shall be levied -for arrears of rent except 
under the provisions of Chap. VIII. [p. 386, col. 2.) 

Distress warrant in respect of arrears of rent due for 
one month only is not illegal. The practice of the 
Small Cause Court not to levy distress for arrears of 
rent for less than two months unless special cause is 
shown cannot make the distress for a month’s rent 
illegal. The practice is, irrelevant-to the issue. 

Applications under s.60, Presidency Small Cause Courts 
Act are generally made on the ground that the debtor is 
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not justiy indebted for the rent claimed from him, or 
that the rent claimed is excessive, or that it has not 
become due and payable, or that it was not payable for 
the period for which it was claimed, [p, 388, col. 2.] 

In an action for damages for wrongful distraint con- 
stituting abuse of civil proceedings in order to succeed 
the plaintiff has to prove that the proceedings were in- 
stituted by the defendant, that the defendant acted 
without reasonable and probable cause, that the defen- 
dant also acted maliciously, and that in certain classes 
of cases the proceedings have come toa proper or legal 
end, 2. e., terminated in the plaintiff's favour. Metro- 
politan Bank v. Pooley (1), Raj Chunder Roy v. 
Shama Soondari Debi (2), 87 Ind. Cas. 1026 (3, and 
Lees v. Patterson (4), relied on. [p. 387, col. 2.] 

Butin some cases of action for damages for abuse of 
civil proceedings it is not necessary that the proceed- 
ings should have terminated in the plaintiffs’ favour, if 
from their nature they are incapable of so terminating. 
66 Ind. Cas, 760 (6), Gilding v. Eyre (7) and Grainger 
v. Hill (8), relied on. [p. 339, col. 1.) 

Where therefore the landlord distrains his tenants’ 
property for arrears of rent due under a distress 
warrant duly issued unders. 53 and the distraint is 
removed on payment of the rent due by the tenant but 
the tenant has taken no steps to have the warrant dis- 
charged by the Court issuing the same the proceedings 
cannot bs said to have terminated in the tenant’s 
favour so asto sustain an action for damages against the 

landlord, 

‘There is no cause of action in respect of the doing of a 
legal act, even if it is done with maliceand without 
reasonable and probable cause. Ifa person has done 
what he was justified in doing according to the law, tho 
law will not permit an enquiry into his motive. No action 
can, therefore, lie if an execution creditor acting under 
an order of the Court or a creditor executing a distress 
warrant under an order of the Couit acts with malice 
or Improper motive unless the order of the Court is first 
vacated. Allen v. Flood (5), relied on. [p. 388, col, 2.) 


Messrs. C. K. Daphtary and N. H. Bhag- 
watt, for the Plaintiffs. 

Sir Jamshedji Kanga and Mr. M. L, 
Maneksha, for the Defendants. 


Judgment.—The plaintiffs carry on basi- 
ness as milk merchants in the firm name 
and style of Haji Nasiruddin Karim Maho- 
med & Co. at Jogeshwari outside the Fort 
of Bombay, and own a large number of 
buffaloes which were housed in the stables 
belonging to Sir Mahomed Yusuf, situate at 
Lamington Road. The defendants are the 
rent farming contractors of the stables, and 
the plaintiffs had attorned tenants to them 
as from December 1, 1938. There were really 
five different tenancies taken in the names 
of the five plaintiffs separately. This suit is 
to recover asum of Rs. 30,000 as damages 
from the defendants for having executed 
certain distress warrants obtained from the 
Small Cause Court. Bombay, on an appli- 
cation made on behalf of the defendants 
on February 15, 1939, for the rent due to 
them from the plaintiffs for the month of 
January 1939. The distress warrants were 
executed on February 16, and the buffaloes 
were attached, but the plaintiffs paid the 
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amount of the rent due to the defendants on 
February 18, and the distraint was removed 
and the. attachment raised, Plaintiffs say 
that the distress warrants were obtained 
falsely and maliciously and without any 
reasonable and probable cause and that in 
executing the same the defendants were 
guilty of the abuse of the process of the 
‘Court. The defendants contend that the 
plaint does not disclose any cause of action. 
They deny that they acted maliciously and 
without reasonable and probable cause and 
also deny all liability for damages. 

Several issues were raised in the suit on 
behalf of the defendants. The first issue is 
whether the plaint discloses any cause of 
action, and that issue has been taken up 
first before proceeding wéth the others, The 


onus is on the defendants to show that the 


plaint discloses no cause of action. Their 
contention is two-fold, viz., (1) assuming that 
the facts in the plaint are true for the 
sake of argument, the distress levied by 
the defendants were neither illegal nor 
wrong and, therefore, the plaintiffs have no 
cause of action; (2) even assuming for the 
sake of argument that the distress was 
illegal and wrongful, the distress proceed- 
ings not having terminated in the plaintiffs’ 
favour, the plaintiffs have no cause of action. 
T will take these two separately. Jt is not in 
dispute that the rent for January 1939 was 
due at the date of the applications for the dis- 
tress warrants. The tenancy of the stables 
was monthly, and the rent for January 
became due at the end of that month, 2. e., 
on February 1, 1939. Under s. 108 (1), T. 
P. Act, a lessee is bound, in the absence of a 
contract or local usage to the contrary, to 
tender the rent to the lessor or his agent 
in that behalf at the proper time and place. 
There is nothing in that section to require 
the lessor to make a demand forthe rent. 
The rent was not paid on February and 
thereafter, and defendants applied on 
February 15, on the affidavits of one of their 
partners for levying distress warrants for 
the rent of the month of January. In 
England distress is a very ancient right 
which landlords exercised without legal 
process in order to recover their clues from 
defaulting tenants. It was once a purely 
private form of self-help, but it has still 
survived as a part of the customary law of 
real property in England, though consider- 
ably modified by statute . 

In India the rights of land-holders to 
attach the holdings and movables of ryots 
for arrears of rent are governed by statute 
Jaw in various provinces, and the right of 
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distress depends upon the observance of the 
statutory formalities, the right being only 
conferred by statute and on the conditions 
mentioned in it. Befcre the Presidency 
Small Cause Courts Act of 1882 was passed, 
the law relating to distress in the presi- 
dency-towns was governed by the Distress 
Act (L of 1875). That Act was repealed, 
and the provisions in it relating to distress 
have been almost verbatim embodied in 
Chap. VIL, of the Act of 1882. The chapter 
contains the law now prevalent relating to 
distress in the three presidency towns there- 
in mentioned which include Bombay. It 
contains rules both of the substantive law of 
distress and the rules of procedure for those 
towns, and it appears on all important points 
to be exhaustive, as it is provided by s. 68 
that no distress shall be levied for arrears 
of rent except under the provisions of 
Chap. VIII. Under the Act “any person 
claiming to be entitled to arrears of rent of 
any house or premises” can only set the 
machinery of the Court in motion by an 
application for a distress warrant under s. 53 
which has to be supported by an affidavit, 
and the affidavit hasto be to the effect of 
Form A contained in Sch. 3 of the Act, 
according towhich the landlord or his duly 
constituted attorney on his behalf has to 
swear or affirm before the Judge or Regis- 
trar of the Small Cause Court that a 
particular tenants is “justly indebted” in 
a particular sum for the arrears of rent 
specified. Under s. 54 the distress warrant 
is issued by the Judge or Registrar_ under 
his hand and seal according to the Form B 
in the same schedule. The section further 
provides that the Judge or Registrar may 
at his discretion decline to issue the distress 
warrant. In accordance with the procedure 
thus laid down in the Act the defendants 
through their partner made an application ~ 
to the Small Cause Court which was sup- 
ported by five different affidavits in the 
same formin respect of the five tenancies 
of the five plaintiffs on February 15, 1939. 

It was argued that defendants who were 
the plaintiffs in those applications to the 
Small Cause Court were not entitled to 
apply for a distress warrantin respect of 
one month’s rent only, and that a distraini 
for the rent of the month of January 1939, 
only was wrongful and illegal. There is, 
however, no averment to that effect in the 
plaint. Five other affidavits were made, in 
the same form, on the same day by the same 
partner of the defendants, alleging that the 
defendants to those applications who are 
plaintiffsin this -suit might remove the 
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buffaloes to Jogeshwari in a few days which. 


is withont the jurisdiction of this Court and 
‘that it would, therefore, be well-nigh imposi- 
sible for the ‘plaintiffs to recover. their just 
:dues. Why the second affidavit was made is 
not clear. Plaintiffs allege in paras. 7 and 
Sof the plaint that these allegations were 
false to the knowledge of the defendants, 
that the plaintiffs were landed proprietors, 
and that the defendants have in applying 
‘for and obtaining and executing the distress 
warrants actéd falsely, maliciously, without 
any reasonable and -probable cause, and 
abused the process of the Court. Plaintiff’s 
.Counsel relies on.the word “months” used 
in Form A which is in the plural. It is 
not quite clear whetherthe word “month” in 
Form C is used in the plural. or in the 
singular. Counsel argued that the word 
used in the plural in Form A shows that 
the rent for which. distress can be levied 
must be in arrears atleast for two months, 
aS Form A is referred to in the section 
itself. In the first place the words in the 
section are that the application shall be sup- 
-ported by an affidavit or affirmation “to the 
effect of the Form marked A,” meaning that 
the, affidavit or affirmation shall be substan- 
tially in that form. Secondly, the words 
used in the beginning of the section are 
“arrears of rent of any house or premises.” 
-No particular period of arrears is there 
referred to. It would, in my opinion, be 
very strange for the Legislature to leave 
the minimum period, if any, for levying 
distress to be inferred from the form in the 
.schedule attached to the Act, if its intention 
wasto make any minimum period part of 
the substantive law. Plaintiff’s Counsel at 
the close of his address applied to the 
Court to call the Registrar of the Small 
Cause Court to prove that the practice of 
the Small Cause Court at the time, i. e., 
in or about February. 1939, was not to 
levy distress for arrears of rent for less 
_than two months unless special cause was 
shown. Any such’ practice that may have 
been allowed cannot in my opinion render 
illegal that which is not clearly made illegal 
_ by “the provisions of the statute itself. It 
is quite possible that, distraint for rent being 
a drastic remedy, the landlord does not 


apply for a distress warrant unless more - 


than a month’s rent at least is due, but 

that in itself cannot make the distress for 

a month’s rent illegal. The alleged practice 

is, in my opinion, irrelevant to” the issue | 

l have to determine. 

` Defendants secondly contend that it is an 
essential part of the cause of action in a 
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suit for damages for the abuse of civil pro- 
ceedings that the proceedings in which the 
process complained of is taken out shall 
have terminated in favour of the plaintiffs 
or that the particular process complained 
of has been superseded or discharged, unless 
the proceedings are incapable of so termi- 
nating or of being superseded or discharged. 
As pointed out by Halsbury, Vol. XXII, Hail- 
sham’s Edition, para. 42. p. 27, the plaintiff 
in an action for the abuse of civil proceed- 
-ings has to allege and prove a case similar, 
mutates mutandis, tothat of a plaintif in 
an action for malicious prosecution. In an 
action for malicious prosecution it is well 
known that the plaintiff in order to sustain 
his action for damages must first prove that 
the prosecution has terminated j in his favour. 


It is an actionable wrong to institute cer- 


tain.kinds of proceedings against some one’s 
person or against his property; but in order 
to succeed the plaintiff has to prove that 
the proceedings were instituted by the de- 
fendant, that the defendant acted without 
reasonableand pobable cause, that the defen- 
dant also acted maliciously, and that in 
certain classes of cases the proceedings have 
come to a proper or legal end, 2. e., termi- 
nated, in the plaintiff's ‘favour, No action 
lies, for instance, for maliciously procuring 
the plaintiff to he adjudicated a bankrupt, 
unless and until the adjudication order is set 
aside or annulled : see Metropolitan Bank v. 
Pooley (1). It is pointed out a p. 217 by 
the Earl of Selborne, L. C., that the rule is 
founded upon public policy. Otherwise, as 
he observed, thé most solemn proceedings 

of all our Coutts of justice, civil and criminal, 
when they have come toa final determina- 
tion settling the rights and liabilities of the 
parties, might be made themselves the sub- 
ject of an independent controversy, and their 
propriety might be challegned by actions of 
this kind. He further stated that the fact of 
the adjudication standing would be a suffi- 
cient answer to the alleged cause of action. 


In Raj Chunder Roy v Shama Soondari 
Debi (2), it was not disputed that an action 


. for damages for arrest in execution of an 


ex parte decree will not he until after the 
decree is set aside. As a matter of fact, the 
ex parte decree in that case was set aside, 
but it was held that the plaintiff was not - 
entitled’ to damages, because it was not 
found that the defendant had acted without 
reasonable aad probable cause, In Kedar. 


(1) (1885) 10 A © 220 (217); 54L IK DAH; 63 1 T 
163: 33 W R 709; 497 È 756. 
(2)4 C 583. 
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nuth Tulsidas v. Beharimal (3) Tarapore- 
wala, J., as he then was, held that it was 
an essential part of the cause of action in a 
suit for damages for wrongful attachment 
before judgment that the proceedings In 
which the process complained of was taken 
out should have terminated in favour of the 
plaintiff or that the particular process com- 
plained of had been superseded or discharg- 
ed. The order of the Court is valid until it 


is set aside, and ordinarily there can be no 


cause of action for damages on the allegation 
that the order of the Court was wrongfully 
obtained so long as the order of that Court 
Stands. An arrest of a judgment-debtor or 
attachment of his property in execution of 
a decree of a Civil Court ‘is the act of the 
Court executing the decree; soalso is an 
order for arrest or attachment before judg- 
ment. In Lees v Patterson (4) the writ of 
ne exeat regno issued by the defendant was 
not set aside, and it was held that as the de- 
fendant had not moved to discharge the writ, 
it must be taken to have been properly issued 
and defendant could not set off any claim 
tor damages in that behalf against a plaintiff 
in a partnership action. At p. 870: Fry, J. 
observes as follows : 

“The writs of ne exeat were granted upon affidavits 
which satisfied the Court of the propriety of granting 
them, and Patterson has submitted. to them instead 


of moving to discharge them. 1 must, therefore, take 
if now that the writs were properly issued,” 


{t is provided by s. 60, Presidency Smali 
Cause Courts Act of 1882, that the debtor or 
any other person alleging himself to be the 
owner of any property seized under this 
chapter, 1,¢., Chap VIII, or the duly con- 
stituted attorney of such debtor or other per- 
son, may, at any time within five days from 
such seizure, apply to any Judge of the said 
Court to discharge or suspend the warrant, 
or to release a distrained article, and such 
Judge may discharge or suspend such war- 
rant or release such article accordingly, 
upon such terms as he thinks just. It is not 
in dispute that no such application was 
made by the plaintiffs to the Small Cause 
Court Judge. There is also no averment in 
the plaint that the proceedings had termi- 
nated in the plaintiffs’ favour. Plaintiffs’ 
Counsel argued that their cause of action 
was for damages on the ground that the 
distress warrants were obtained and execut- 
ed maliciously and without reasonable and 
probable cause, that the plaintiffs could not 


(3) 49 B 629; 87 Ind, Oas, 1026; .\ I R 1925 Bom. 357; 
27 Bom. L R 525. 

(4)(1878) 7 Ch. D 866; 47L J Ch. 616; 38L T 451; 
26 W R 399. 
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have applied under s. 60 to set aside the 
distress warrants on those grounds, and 
that, therefore, any proceedings which could 
have or might have been taken by the 
plaintiffs were incapable of terminating in 
their favour. Applications under s. 60 are 
generaliy made on the ground that the 
debtor is not justly indebted for the rent 
claimed from him, or that the rent claimed 
is excessive, or that it has not become due 
and payable, or that it was not payable for 
the period for which it was claimed. 

Under s. 62 it isprovided inter alia that 
in any case under s. 60 the Judge may award 
such compensation by way of damages to 
the applicant as the Judge thinks fit, and 
the Judge must for that purpose make any 
enquiry that he thinks necessary; if the 
Judge awards or refuses such compensation, 
his order shall bar any suit for the recovery 
of compensation or damages caused by the 
distress. The plaintiffs, however, cannot be 
heard to say that in yespect of the execu- 
tion of distress warrant under an order of 
the Court, which is binding until it is set 
aside, they have a cause of action for dam- 
ages on the ground that the defendants 
acted maliciously and without reasonable 
and probable cause as alleged. Any exercise 
of malice or improper motive not in itself 
illegal will not convert a legal act done with 
such motive into a civil wrong for which 
reparation is due: see Allen v Flood (5). 
In Engiand no jury is at liberty to find a 
verdict for a plaintiff because the defendant 
in doing an otherwise lawful act was in- 
spired by an improper motive. Ifa person 
has done what he was justified in doing ac- 
cording tothe law, the law will not permit 
an enquiry into his motive. No action can, 
therefore, lie if an execution creditor acting 
under an order ofthe Court ora creditor 
executing a distress warrant under an order 
of the Court acts with malice or improper 
mctive, unless the order of the Court is first 
vacated. There is no cause of action in reg- 
pect of the doing of a legal act, even if it is 
done with malice and without reasonable 
and probable cause, It was next argued by 
plaintiffs’ Counsel, with some ingenuity, that 
the proceeding must be deemed to have 
terminated in the plaintiffs’ favour, because 
in terms of s. 60 the distrained articles, VZ., 
tha buffaloes, were released on February 18. 
lt is, however, necessary that the proceed- 
ings must not have merely terminated, but 
terminated in favour of the party claiming 
damages, The buffaloes were released on 

(9) 1898) AC1;67L JQ B11l9: 77 LT 717; 46 
W R258 - 
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payment, and not without payment, So 
that if at all the proceedings terminated, 


they terminated in favour of the defendants. 


when they got payment of the rent for 
which the distress warrants were levied. 

It is true that in some cases of action for 
damages for abuse of civil proceedings it is 
not necessary that the proceedings should 
have terminated in the plaintiffs’ favour, if 
from their nature they are incapable of so 
terminating, e. g., if the defendants cause 
further proceedings to be dropped, as in 
Nicholas v. Sivarama Ayyar (6). The cre- 
ditor may abandon the proceedings in con- 
sequence of any payment made by the debtor 
to obtain release asin Gilding v. Eyre (7). 
Where the arrest or other proceeding com- 
plained of is an abuse of the process of the 
law to effect an object which is not within 
the scope of the process, it is not necessary 
that the proceedings should have terminated 
in plaintiffs favour: see Grainger v. Hill 
(8) at p. 221. In such a case the process of 
the Court isemployed to oppress or injure 
the debtor, dnd to compel him to do some- 
thing which he is not bound to do under the 
process. The remedy of the aggrieved party 
is for the unfair user of the process, which 
user Is not within its scope. That is not the 
case before me. The distress proceedings 
were capable of terminating in the plaintiff's 
favour, if an application under s. 53 could 
be sustained. The plaintiffs have not moved 
the Court under the section, and one essential 
requirement to give them their cause of 
action is wanting. If an application cannot 
be sustained under s. 53, then the order of 
the Court stands, and the distress having 
been levied according to the law, the plain- 
tiffs have no cause of action on the grounds 
merely of alleged malice and want of reason- 
able and probable cause. I would, therefore, 
answer Issue No. 1 in the negative. In view 
of my finding on Issue No. 1, it is not neces- 
sary for me to determine the other issues 
that have been raised on behalf of the defen- 
dants. The suit must, therefore, be dismissed 
with costs. 

D, Suit dismissed, 

- (6)45 M 527; 66 Ind. Cas. 760; A I R 1922 Mad: 
206; 15 L W 442; 30 M L T 269; (11992) M W N 
(7) (1861) 10 CB (x s) 592; 3l LJ C P174; 5 LT 136: 
W R 946. 
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(8) (1838) 4 Bing. (x 0) 212 (221); 5 Scott 561; 7L J 
OP 85. 
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MADRAS HIGH COURT 


Civil Revision Petition No. 1901 
of 1937 
November 18, 1940 
WADSWORTH, J. 
MUTHUSWAMI CHETTIAR— 


PETITIONER 
Versus 
NARAYANASWAMI CHETTIAR— 
RESPONDENT 


Civil Procedure Code (Act V of 1998), O. I, 7. 10, 
0. XXXIV, r. 1—Mortgage suit—Person claiming to 
be mortgagee of portion of mortgage is necessary 
party and ought to be added as party under O. Í, 
r. 10. 

In a mortgage suit by the mortgages, a person 
claiming to be himself the mortgagee of the portion 
of the mortgage, is a necessary party. Although the 
claim by such person is adverse to the plaintiff it is 
one which ought to be decided before a decree is given 
in the mortgage suit ; for, otherwise, the result would 
be that the mortgagor would be liable to another suit 
on the same mortgage and the decree in the plaintiff's 
suit would not enable him to satisfy the claim under 
the mortgage by payment of the amount due to the 
plaintiff. Hence, such person ought to be addedasa 
party tothe suit under O. I, r. 10, Civil P. C. 


C. R. P. to revise the order of the District 
Munsif, Tindivanam, dated February 12, 
1937. 

Messrs. N. Muthuswami Iyer 
Srinivasan, for the Petitioner. 

Messrs. M. L. Nayak and T. 
gopalan, for the Respondent. 


Order.—This petition arises out of an order 
dismissing an application under O. I, r. 10, 
Civil P. ©. to add the petitioner as party to a 
mortgage suit. The mortgagee was a deceas- 
ed person whose property was claimed by an 
alleged adopted son. The present petitioner 
challenged the validity of the adoption and 
claimed himself to be entitled to the pro- 
perties of the deceased mortgagee. There was 
a suit to declare that the adoption was invalid. 
This suit was compromised in 1934, the result 
being that the right of the present petitioner 
was recognized as to one-half of the pro- 
perties and the right of the adopted son 
to the other half. There was also a sub- 
sequent partition suit to divide the pro- 
perties as a result of which the present 
mortgage was to be shared equally between 
the two. However, in 1936 the adopted son 
purported to assign the suit mortgage to 
the plaintiff as if he was solely entitled there- 
to. The plaintiff brought a suit on the mort- 
gage ignoring the claim of the present peti- 
tioner to a half share therein. The suit was 
filed in 1936, and while the suit was pend- 
ing the present petitioner applied to be 
brought on record as a party tothe suit 
entitled toa half share in the mortgage. 


and 5. 
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The learned District Munsif refused to com- 
plicate the suit by adding a person who 
claimed adversely tothe plaintiff and dismiss- 
ed the application, Ib seems to me that the 
learned District Munsif has incorrectly appre- 
ciated the legal position. Granted that it is 
ordinarily undesirable to implicate in a 
mortgage suit persons claiming adversely 
to either the mortgagor or the mortgagee, 
that is not really the position here. Present 
petitioner’s claim is not in any way in dero- 
gation of the rights of the mortgagee or the 
mortgagor. He claims that he is,asto a 
half share, the mortgagee himself and that. 
the plaintiff is entitled only to the other half 
of the mortzage right by virtue of his assign- 
ment. Although thisisa claim adverse to 
the plaintiff it is one which in my opinion 
cught to have been decided before a decree 
was given in the mortgage suit: for, other- 
- wise, the result would be that the mortgagor 
would be liable to another suit on the same 
mortgage and the decree in the plaintiff’s 
suit would not enable him to satisfy the 
claim under the mortgage by payment of the 
amount due to the plaintiff. Order XXXIV, 
1. 1 requires that all persons having an 
interest in the mortgage security shall be 
joined as parties to any suit relating to the 
security. Ifthe allegations in the petition 
are correct, the petitioner is entitled to half 
of the mortgage security and he is a neces- 
sary party to the suit. 

It is objected that the suit has now reached 
the stage of a final decree. That is unfortu- 
nate. Butitisnot due to the fault of the 
petitioner, who filed his application in good 
time and challenged the rejection of that 
application in the only way open to him by 
filing the present revision petition. It is a 
pity that the revision petition has been pend- 
ing so long in this Court. It seems to me, 
however, that the decree which the plaintiff 
has obtained is one which should not either 
in the interests of the present petitioner or 
in the interests of the mortgagor, be allowed 
to enure solely for the benefit of the plaintiff, 
In the. result, therefore, I allow the petition 
with costs and direct that the petitioner be 
impleaded as a party before the trial Court 
which will go into the truth ofthe allega- 
tions in the petition, and if they are 
established, will amend the decree so as 
to make the petitioner entitled to half the 
amount payable under the decree. 


Wes: Petition allowed. 
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LAHORE HIGH COURT - | 
. Criminal Appeal No. 553 of 1940 me 
November 27, 1940 
YOUNG, C. J. AND SKEMP, J. 
GULAB AMAR SINGH AND OTHERS-— - 
ConvICTts—APPELLANTS 


versus 
EMPEPOR—OpposItsE Party 


Criminal trial—Hvidence—No evidence—Accused 
cannot be put even on his defence—Fight between two 
parties— One man killed and several injured—Cross 
connlainis—No reliable evidence in both cases—Ag- 
gressor party not known—All accused must be acquit- 


ted. 
A conviction must be based upon evidence. If there. 


is no evidence, it is not proper even to put an accus- 
ed person on his defence. Where as a result of fight 
between two parties a man is killed and several people 
are injured and both the parties file cross complaints 
and the evidence in both cases is unreliable without 
there being any proof asto which party was the ag- 
gressor, all the accused must be acquitted. 190 Ind. 
Cas. 668 (1) and 132 Ind. Cas. 381 (2), relied on. 


Cr. A. from an order of the Sessions Judge, 
Karnal, dated March 27, 1940. 


Mr. M. L. Puri, for the Appellants. 


Sardar Jhanda Singh, for Advocate-Gene- 
ral, for the Crown. 


Young, C. J.—In this case, the judg- 
ment of the Court below deals with’ two 
cross cases arising out of a clash which took 
place between Brahmins and Muhammadan 
Rajputs of village Moaina in the Karnal 
District, arising out of the irrigation of their 
fields. Twenty-nine persons were challaned 
from the party of Ganga Dutt, who himself 
filed a cross-case in which 15 men of the 
party of Hoshiara were implicated. One 
man was killed and several were injured. 
The learned Sessions Judge, discussing both 
cases, Says : 

“Each story is so apparently impossible in its en- 
tirety that ithas become impossible to pe any re- 


liance on the witnesses who have deposed to the facts 
in Court.” 

He also says : 

“The learned Public Prosecutor has frankly ad- 
mitted that every witness in two cases is undependahle 
asa whole. He has frankly stated that if thecase is 


to rest on the testimony of a particular witness, he’ 


could point out to none as reliable and he will have no 
case whatever.” 


Although on both sides the case was that 
the fight had taken place owing to the 
cutting of the water supply by one: party, 
or the attempt of the other party to stop the 
cutting of the water, the learned Judge 
came to the conclusion that the fight be- 
tween the parties had “really speaking 
nothing to do” with this question. In this 
Court, Counsel for the Crown admits the 
justness of the learned Judge’s criticisms 
and agrees with the Public Prosecutor in the 


- 
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Court below. The learned Sessions Judge 
has, however, found that, there must have 
been a fight of some sort as a man was 
killed and several people were found in- 
jured ; and, though there was no evidence in 
either case on which he could rely, he came 
to the conclusion that both parties had de- 
liberately and of set purpose agreed to fight 
each other and so he found both parties 
guilty and sentenced all those who were 
wounded and one other man who admitted 
taking part In the fight. . 

The decision of the learned Sessions Judge 
is no doubt attractive and it would save 
Courts a great deal of worry and trouble in 
these unfortunate cases if it were possible in 
law to come to sucha decision without any 
evidence other than the fact that some per- 
sons were killed or injured. Itis unfortu- 
nately, however, not possible to support the 
learned Sessions Judge. A conviction must 
be based upon evidence. -If there is no evi 
dence, it is not proper evento putan ac- 
cused person on his defence. This problem 
was discussed in Nandia v. Emperor (1). 
As there is no reliable oral evidence in this 
“case, it is only possible to convict if there iS 
circumstancial evidence pointing clearly to 
the guilt of any individual. The fact, how- 
ever, that a man has been found dead near 
the water-course and that several others 
have been found injured, cannot give rise 
only to the inference that there was a 
deliberate fight between the parties. One 
side or the other might well be the aggres- 
sor ; and one side or the other might well 
have a right of self-defence. In fact, in most 
cases, in this Province, arising out of dis- 
putes concerning water, one side or the other is 
almost invariably the aggressor. It is seldom 
that two parties deliberately set out deter- 
mined to fight the matter out. There ap- 
pears in some quartersto be the opinion 
that where an accused person has admitted 
participation in a fight, in which one of the 
other party is killed or injured, but pleads 
that he acted in the exercise of the right of 
self-defence, it lies heavily upon him under 
all circumstances to prove under s. 105, Evi. 
Act, the facts necessary to establish his plea. 
It must be remembered that in the vast 
majority of such cases in this country the 
accused persons are usually the only per- 
sons who could appear as witnesses in their 
own defence and they are barred from doing 
. so by the law of procedure. The Courts, 
therefore, must be prepared to take their 
statements into consideration. In a case 


- (1) ATR 1940 Lah. 457: 190 Ind. Cas. 668; 42 Cr. L 
J 538; 42P LR 570;13 RL 248. Š 
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where the prosecution evidence is wholly 
unreliable and there is no other evidence {0 
suggest that that part of their statements, in 
which they put forward the plea of self- 
defence, is not correct, the Court has no other 
alternative but to accept their statements 
and act upon them even if in these cross. 
cases it would involve findings that both 
parties acted inself-defence. This, however, 
does not appear to affect the point, because 
in these cases one side or the other must 
generally be the aggressor ; and if the oppo- 
site view were held, we would get equally 
anomalous findings that both parties were 
the aggressors. In these circumstances, we 
have no other alternative in both these cases 
but to set aside the convictions in the lower 
Court and we, therefore, direct that all the 
accused in both cases be set at liberty. 

Skemp, J.—I agree generally. Ido not 
see there is any evidence to justify the con- 
clusion of the learned Sessions Judge that 
both parties went out armed and “‘deter- 
mined to set at rest the dispute,between 
them by force.” The evidence, however, 
proves beyond doubt that there was a dis- 
pute between the parties as to rights of 
irrigation and that they had a fight in which 
one man was killed and another received in- 
juries. The statute law of this country (s. 105, 
Evi. Act) places on a person pleading self 
defence the burden of proving that he acted 
in self-defence, and I have considered whe- 
ther or not the accused might be convicted 
under s. 325 or s. 323, I. P. C. and sentenc- 
ed to terms of imprisonment much shorter 
than those passed by the Sessions Judge. 
Rai Bahadur Mukand Lal Puri, who re- 
presented one set of the appellants, drew 
our attention to Ahmad Sher v. Emperor, 
132 Ind. Cas. 381 (2), where Harrison, J., 
at p. 386 said : 

“The question remains: Can they be convicted whe- 
ther they began it or not, on the principle that, if a 
person is injured in a fight, the burden of proving the 
right of private defence always lieson him. This 


comes perilously near, if it does not actually amount 
to saying that it is an offence to be hit or injured.” 


| That case was considered by three Judges, 
two of whom held that the appellants must 
be given the benefit of the doubt that they 
acted in the right of private defence. I have 
somewhat reluctantly come to the conclusion 
that the same course must be followed in 
this case. All that we really know is that 
there was a fight between the two parties ` 
in which probably one party attacked the 
other ; but we do not know which party was. 
the aggressor. I, therefore, concur in the 


(2) 132 Ind. Cas, 381(386); AI R1931 Lah. 513; 32 Cr. 
L J 868; Ind. Rul. (1931) Lah. 573;(1931) Cr. Cas. 73174: 
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order proposed by the Honourable the Chief 
Justice. 
8. Convictions set aside. 
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PATNA HIGH COURT 

Appeal from Appellate Order No. 54 of 1941 

ROWLAND, J. 

August 6, 1941 
GOBIND RAM—APPELLANT 
VETSUS 
Kira CHUNI RAM JAMUNA DAS— 

- RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 51—Judg- 
ment-debtor having means to pay up decree but 
refusing to pay tt— Court can order his arrest and 
detention in prison — Limitation Act 7X of 1908), 
s. 20-—Signature of judgment-debtor, is not necessary, 
if acknowledgment is in handwriting of person mak- 
ing payment—Payment by money order — Nothing to 
show that payment was on account of the debt— 
Money order coupon held not sufficient to save limita- 


tion. 

Under the proviso to s. 51, Civil P. O., in its pre- 
-sent form the Court can order execution by arrest and 
detention in prison of the judgment-debtor if he has 
the means to pay up the decree or a substantial part 
thereof and has refused or neglected to pay, provided 
that the execution can proceed at all. 

The actual signature of the judgment-debtor is 
not necessary provided that the acknowledgment re- 
quired by s. 20 is in the handwriting of the per- 
son making the payment; but the acknowledgment 
must appear on its face to beon account of the debt. 
Where the alleged payment is made by money order and 
thereig nothing at all to showon what account the 
remittance was made and which in fact might have been 
in respect of some new cash transaction, the money 
order coupon is not sufficient to save limitation though 
the fact of payment is in the handwriting of the 


debtor. 

A, from an order of the District Judge, 
Gaya, dated February 10, 1941 affirming 
an order of the Subordinate Judge, 3rd Court 
Gaya, dated July 16, 1940. 


Mr. Lalnarayan Sinha, for the Appel- 
lant. 
Mr. S. M. Siddique, for the Respondent. 


Rowland, J.—This appeal by the judg- 
ment-debtor raises two questions; first, 
whether the execution to which he objected 
was time-barred; and secondly, whether 
execution could lawfully be taken by arrest 
of the judgment-debtor. As to the second 
point, the argument has. been based on s. 5l 
of the Civil P. ©. as amended. The decree 
had been an instalment decree to be satisfied 
by 43 monthly instalments of Rs. 35. each. 
21 payments were made; thereafter there 
was default. It was argued that the Courts 
below had failed to apply s. 51 in its present 
form. I do not find any substance in this 
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argument; for there is a clear finding that 
the judgment-debtor has the means 
to pay and itis undisputed that since about 
June 1934 he has made no payments towards 
the decretal debt except a payment 
of Rs. 50 in 1937 with regard to which 
there is some contention. Under the proviso 
to s. ől the Court can order execution by 
arrest and detention in prison if the judg- 
ment-debtor has had the means to pay up 
the decree or a substantial part thereof and 
has refused or neglected to pay. -Therefore, 
there is nosubstance in the contention that 
the judgment-debtor ought not to be arrested 
ee that the execution can proceed at 
all. 

This brings us to the other point whether 
time-barred. On the instal- 
ments fixed in the decree which was by 
consent, those falling due up to June 1934 
were satisfied. The present execution was 
instituted on the December 6, 1939 and 
the question is whether in the interval 
between these two dates there were’ any 
acknowledgments or any payment which can 
save limitation. The payment set up by 
the decree-holder is said to have been made 
on January 9, 1937 by money order sent 
by the judgment-debtor Gobind Ram. The 
amount was Rs 50 and the figures ‘‘50” are 
said to be in the hand-writing of this judg- 
ment-debtor. Ex. A (10) on which these 
figures’ appear is the money order coupon. 
There is nothing on the coupon to show that 
it refers to this or any other particular debt, 
but one of the decree-holders in his evi- 
dence has said that the occasion of sending 
the Rs. 50 was that a few days before he 
had been to the judgment-debtor and thre-’ 
atened to take out execution and the judg- ` 
ment-debtor had promised to send Rs. 50 
withim 5 017 days and in pursuance of 
that promise he sent this amount. The 
question, however, is whether that will be 
enough or whether it is necessary that the 
connection between the payment and this 
debt should appear on the face of the 
writing required by the proviso to s. 20 
of the Lim. Act. The Subordinate Judge 
thought that the payment of Rs. 50 did not 
avail to save limitation, in the absence of a 
signature of the judgment-debtor. The 
District Judge held otherwise. The actual 
signature of the judgment-debtor is In my 
view not necessary provided that the acknow- 
ledgment required by s. 20 is in the hand- . 
writing of the person making the payment; 
but I think the acknowledgment must 
appear on its face to be on account of the 
debtor at legst on account of a debt, whereas 
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- In the money order coupon there 1s nothing 
at all to show on what account the remittance 
was made. It might on its face have been 
in respect of some new cash ‘transaction. 
Therefore for a different reason I agree with 
the conclusion of the Subordinate Judge 
that the money order coupon dated 
January 9, 1937 is not sufficient to save 
limitation. The District J udge, I think, 
was in error in saying that limitation was 
saved by this payment of Rs. 50. 

The desree-holder also relied on two 
letters Exs. C (5) and O (10) as acknowledg- 
ments of liability and promises to pay con- 
tained in lettersfrom the judgment-debtor. 
The Subordinate Judge thought that these 
letters were effective acknowledgments of 
_ liability, that it was not necessary that 
they should specify the exact amount and 
that they kept the decree alive so far as it 
referred to those instalments which were 
not barred by time on the date of the 
Ext. C (10) the earlier of the two letters. 
The District Judge took a different view 
and thought that Ex. C (5) and Ex. © (10) 
were of no avail on the question of limita- 
tion; but he dismissed the appeal because 
he had taken a different view from the 
Subordinate Judge with regard to the 
effect of the money order coupon. In my 
view the Subordinate Judge was right with 
regard to Exs. C (5) and C (10). They are 
Clearly acknowledgments of debt coupled 
with promises to pay -it. There is no sug- 
gestion that the debt referred to can have 
been any other debt than this instalment 
decretal debt. In my view these acknow- 
ledgments save limitation as held by the 
Subordinate Judge to the extent of those 
instalments payable under the decree which 
were not time-barred on the date of 
Ex. C (10). 

In the result the appeal will be dismissed 
with costs, 

Leave to appeal under the Letters Patent 
is refused. 


D. Appeal dismissed, 
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TEK CHAND, J. 
JAGDISH CHANDER—PLAINTIFpF— 
APPELLANT 
versus — 
SALEHON AND OTHERS—DEFENDANTS— 
RESPONDENTS 
Provincial Small Cause Courts Act (IX eof 1887), 
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Sch. IT, Art. 8—Suit by assignee of landlord to re- 
cover arrears of rent is one for rent—It is excepted 
from jurisdiction of Small Causes Court by Art. 8— 
Suits Valuation Act (VII of 1887), s. 11—Ap- 
plicability—Nature of suit wrongly -understood— 
S. 11, if applies—Objection to jurisdiction, if can be 
raised for first time in appeal. 

A suit by the assignee of a landlord, for the re- 
covery of arrears of rent of agricultural land, after 
they had fallen due, is one for rent, and is excepted 
from the jurisdiction of the Court of Small Causes 
by Art. 8 ofSch.II, Small Cause Courts Act. Srish 
Chandra Bose v. Nachim Kazi (1) and Sunder Singh 
v. Karam Chand (2), relied on. 

Hence the suit is an unclassed suit. 

Section 11, Suits Valuation Act is limited to cases 
of over-valuation or under- valuation and does not apply 
to cases where it is the nature of the suit which is 
wrongly understood such as where an unclassed suit 
is wrongly assumed to be of a small cause nature. 
In such cases objection to jurisdiction can be raised 
even when it was not raised in the lower Court be- 


‘cause jurisdiction canno be conferred by consent or 


acquiescence of the parties. 88 Ind. Cas. 72 (3), dis- 


tinguished. 


S. A. from the decree of the Senior Sub- 
Judge, Multan, dated February 27, 1940. 


Mr, R. L. Anand IT, for the Appellant. 
Mr. N. L. Salocja, for the Respondents. 


Judgment.—The objection that the Senior 
Subordinate Judge, Multan, had no jurisdic- 
tion to hear the appeal from the decision of 
the trial Court is well-founded and must 
succeed. The suit was based on the allega- 
tion that defendant No.1 held certain land 
as a tenant under defendant No. 2, that he 
had failed to pay rent to defendant No. 2, 
that the latter had assigned his right to re- 
cover this rent to the plaintiff and, therefore, 
the plaintiff sued for recovery of Rs. 880 as 
the value of the landlords share of the price 
for five harvests. The suit was valued for 
purposes of jurisdiction and court fee at 
Rs. 880. The trial Judge passed a decree in 
favour of the plaintiff for Rs. 729-11-6 against 
defendant No. land Rs. 150-4-6 against de- 
fendant No. 2. From this decree, defendant 
No. 1 appealed to the Senior Subordinate 
Judge who has accepted the appeal and dis- 
missed the suit, leaving the parties to bear 
their own costs. 

It will be seen that the suit is by the as- 
signee of a landlord, for arrears of rent after 
they had fallen due, for the recovery of the 
amount due. Such a suit is one for rent, 
and is excepted from the jurisdiction of the 
Court of Small Causes by Art. 8 of Sch. II, 
Small Cause Courts Act: Srish Chandra 
Bose v. Nachim Kazi 1) and Sunder Singh 
v. Karam Chand (2). The suit, therefore, is 
an unclassed suit and the Senior Subordinate 

(1) 27 O 827;40 W N 357 (F B). 

(2)AIR 1935 Lah. 976. 
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Judge, whose appellate jurisdiction is limited 
to Rs. 500 in this class of cases had no juris- 
diction to entertain and hear the appeal. 
Mr. Nand-Lal Salooja for the respondents 
urges that as the objection was not taken 
before the lower Appellate Court and it has 
not been shown that there has been any pre- 
judice caused to the appellant by reason of 
that Court having taken cognizance of the 
appeal, the objection ought not be allowed to 
be raised now, in view of the provision of 
s. 11, Suits Valuation Act. He has also re- 
ferred to the well-known Full Bench decision 
reported in Sardar Khan vw. Aisha Bibi (3). 
Neither s. 11 nor the Full Bench ruling, 
however, has any bearing on this case. Sec- 
tion 11 is limited to cases by reason of over- 
valuation or under-valyation of a suit or 
appeal in the Court of first instance or the 
lower Appellate Court, which had no juris- 
diction with respect to the suit or appeal but 
has exercised jurisdiction with respect there- 
to. Itislaid down that in such cases the 
objection as to want of jurisdiction shall not 
be entertained on appeal unless it is shown 
that the objection was taken before the hear- 
ing in the Court below or the over-valuation 
or under-valuation has prejudically affected 
the disposal of the suit Or appeal on the 
merits. In the present case, however, there 
has been no under-valuation or over-valua- 
tion. The value was properly fixed at 
Rs. 880, which is the amount of the arrears of 
rent-claimed. Here, itis the nature of the 
suit which was wrongly understood: the suit 
was really an unclassed suit but it was 
wrongly assumed to be a suit of small cause 
nature. To such cases, s. 11 has no applica- 
tion. In the Full Bench case also, the objec- 
tion related to under-valuation and, there- 
fore, that case also is distinguishable. 

For the foregoing reasons, I am constrain- 
ed to hold that the Senior Subordinate Judge 
had no jurisdiction to entertain the appeal. 
Admittedly, jurisdiction cannot be conferred 
by consent or acquiescence of the parties and 
his decision is coram non judice. In this 
view, it is unnecessary to go into the other 
points raised in the memorandum of appeal. 
I accept the appeal, set aside the judgment 
and decree of the learned Senior Subordinate 
Judge and remand the case to him with the 
direction that the memorandum of appeal 
presented by Salehon (defendant No. 1) in 
his Court be returned to him for presentation 
in the.proper Court. Court-fee on the second 
appeal will be refunded; other costs shall be 
costs in the cause. Counsel for defendant 


(3) 6 L 105; 88 Ind. Cas, 72; A I R 1925 Lah, 290 
(E B). 
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No. 1 has been directed to cause his client to 
appear before the Senior Sub-Judge, Multan, 
on May 19, when the memorandum of appeal 
shall be returned to him. 


S. Appeal accepted. 


TT 


CALCUTTA HIGH COURT 
Criminal Revision No. 970 of 1940. 
December 3, 1940 
EDGLEY, J. 

R. E. MARRIOTT —Accuszrp— 
PETITIONER 
VETSUS 


MUNICIPALITY or HOWRAH— 


OPPOSITE Party 

Railways Act (IX of 1890), ss. 36), 145, 7, 47, 
135—Prosecution of Manager of State Railway in 
representative capacity for offence under s. 14, Ben- 
gal Act (I of 1893), tf misconceived—Applicability 
of s. 197, Criminal Procedure Code (Act V of 1898), 
and s. 270 Government of India Act, 1935, (25 & 26: 
Geo. V, Ch. 42), to such case—Railway, whether 
can be legally prosecutsd under s. 14 of Bengal Act 
(T of 1893), for using unlicensed warehouse— 
License fee prescribed by Bengal Act (I of 18983), 
nature of—Liability of Railway to pay—Bengal' 
Licensed warehouse and Fire Brigade Act (I of 
1893), ss. 3 (5), 14 —Company, if can be prosecuted for 
using unlicensed warehouse. 

Section 3 (6) ofthe Railways Act means that the 
manager of » State Railway will represent that railway 
to the same extent asthe company represents a rail- 
way administered by that company. It would, there- 
fore, follow that, as in suitable cases it would be 
possible fo prosecute a railway company, it would’ 
also be legal to prosecute a manager as representing 
a railway administered by the Govt. Hence the pro- 
secution of the manager of the State Railway in a 
representative capacity for an offence under s. 14 of 
Bengal Licensed Warehouse and Fire Brigade Act, 
cannot be said to be misconceived by reason meraly of 
the form ofthe complaint. Section 197, Criminal Pro- 
cedure Code and s. 270, Govt of India Act have no 
application tosuch a case. Empress v. Municipal 

orporation of the Town of Calcutta (8). relied on. 
[p 396, col. 2: p. 397, col. 1.) 

The Railways Actisa Central Act and, in a matter: 
of erecting warehouses the local Legislature has no 
authority to enact provisions relating to railways 
which are inconsistent with those of Central Act. It 
is not, therefore, incumbent on the railway to take out 
a license for their warehouse under the Bengal 
Licensed warehouse and Fire Brigade Aet and the 
Railway cannot be legally prosecuted under s.14 of 
the Bengal Act for using unlicensed warehouses even 
if these warehouses were being used for the purpose 
a storing customers’ goods in connection with the ordi- 
nary course of the Railway’s business. fp. 399, col. 2.7 

A license fee payabiein respect of a warehouse under 
the provisions of Bengal Act I of 1893 is a tax inaid 
of the funds of local authority and hence the railway 
administration is not liable to pay the license fee 
unless a notification has been issued by the Central 
Govt. declaring the railway administration liable to 
pay the license fees in respect of their warehouses. 
situated in any of the Municipalities to which the pro- 
ean of Bengal Act I of 1893 apply. [p. 400, cols. 
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“A company may be prosecuted in a snitable case. It. 

follows from.s. 3 (5), Bengal Licensed Warehouse and 
Fire Brigade Act read with s. 14 ofthat Act, that 
ordinarily a company which used an unlicenséd ware- 
house would aces itself liable to prosecution under 
Fa Act. 145 Ind. Cas. 710 (6), relied on. [p. 396, 
col. 1.] 


Messrs. S. M. Bose, J. A. Clough and 
Bhabesh Narayan Bose, for the Petitioner. 


Messrs. Santosh Kumar Basu, Bholanath 
Roy and Bhudhari Mohan Chatterjee, for 
the Opposite Party. 


Order, —This rule arises with reference to 
the conviction of the General Manager of the 
East Indian Railway under s. 14, Licensed 
Warehouse and Fire Brigade Act of 1893. A 
complaint on behalf of the Howrah Munici- 
pality was originally filed on March 31, 1939 
against the Superintendent, Way and Works 
Hast Indian Railway. It appears, however, 
that, in a similar case in respect of the year 
1937-38, it had been pointed out by the trial 
Court that the proper person against whom 
proceedings should be taken was the Generai 
“Manager of the East Indian Railway. 
The latter case was decided on August 22, 
1939 and it was on account of that decision 
that, on April 10, 1940, the General Manager 
of the East Indian Railway was substituted 
in the present case for the Superintendent, 
Way and Works. In the judgment of the 
learned Magistrate which is dated June 28, 
1940, the General Manager 
guilty under s, 14 Licensed Warehouse and 
Fire Brigade Act of 1893 and was ordered 
to pay a fine of Rs. 20 for not having taken 
out a license as required by the relevant 
provisions of that Act and was further 
directed to pay a daily fine of Re.1 until 
the sum of Rs. 1,500 said to be due to the 
Municipality of Howrah had been paid. 
Admittedly, it was sought to prosecute the 
General Manager of the East Indian Railway 
not in his personal capacity but as the re- 
presentative of the railway, and one of the 
main points which learned Counsel on 
behalf of the petitioner has sought to estab- 
lish is that the prosecution was misconceived. 
In this connection, Mr. S. M. Bose contends 
that there is no provision in the Railways 
Act (Act IX of 1880) or any other law, 
under which it is possible to prosecute the 
East Indian Railway through its Manager. 
He maintains that, if it had been necessary 
to institute a prosecution in respect of an 
alleged breach of the Licensed Warehouse 
and Fire Brigade Act, proceedings should 
have been taken either against the General 
Manager -personally or against such other 
person who might have been actually respon- 
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sible - for the alleged breach and that the re-- 
quisite sanctions under s. 270, Govt. of India 
Act, 1935 and s. 197, Criminal P. C., should 
have been obtained. : l 

Mr. Bose, further argues that, in view 
of the provisions of s. 7, Railways Act, the 
Railway is entitled to construct such ware- 
houses as it may require and it follows- 
from this provision that the railway has. 
an unfettered right to use such warehouses: 
after their construction, which cannot be- 
restricted by any authority conferred upon 
a Municipality by a Local Act such as 
the Licensed Warehouses and Fire Brigade 
Act of 1893. He, therefore, contends that 
the provisions of the latter Act are inapplic-. 
able in the case of railway. Mr. Bose’s fur-. 
ther main contention is to the effect that,. 
in any view of the case, the license fee 
demanded by the Howrah Municipality is- 
a tax which has not been mentioned in any 
notification under s. 135 (1), Railways Act. 
This being the case, he argues that the 
railway was quite justified in refusing to- 
pay the fee and was not required ‘to take- 
out a license under the Licensed Warehouse- 
and Fire Brigade Act. Learned Counsel 
for the petitioner also pointed out that, in: 
any event, the daily fine which was imposed’ 
by the learned Magistrate was illegal having: 
regard to the anticipatory nature of the- 
order. In support of this last contention, 
he relied on the casein Ram Krishna Biswas: 
v. Mohendra Nath (1), Nilmani Ghatak v. 
Emperor (2) and Prabhu Ram v. Emperor 
(3). It may be mentioned in passing that 
on this point Mr. S. K. Basu, on behalf of 
the opposite party, admitted that the order: 
as regards the daily fine could not be sup- 
ported. The first main point for considera- 
tion in connection with this case is whether: 
the prosecution was misconceived by reason 
of the fact that it was directed against 
the General Manager of the East Indian: 
Railway. As already stated, it is admitted’ 
that it was not sought to prosecute the General 
Manager in his- personal capacity but it 
was the intention to prosecute the East 
Indian Railway under the name and. des- 
cription of the General Manager of the 
railway. 

Mr. Bose contends that the course which 
was adopted was illegal. He points out 
that the East Indian Railway is State- 
Railway and that it is vested in the Governor- 
General in Council. He argues that a 

(1) 27 C 565. o 

(2)-37 C 671; 7 lund. Cas. 931. ; 

(3) 17 L 843: 167 Ind. Cas. 573; A I R 1937 Lah.. 
155: 38 Cr. L J 438; 39 P L R 143; 9 R L 526, 

` 
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State Railway cannot be a legal entity 
and, although it is possible in civil cases to 
sue the. railway though the Governor- 
General in Council under the provisions of 
S. 19, Civil P. C., he contends that itis im- 
possible to take criminal proceedings against 
a State Railway as the Governor-General 
in Council cannot be prosecuted in the 
‘Criminal Courts. Mr. Basu on behalf of 
the Municipality admits that the Criminal 
Courts in this country would have no juris- 
diction over the Governor-General in Council 
but he relies on the provisions of certain 
sections of the Railways Act for the purpose 
‘of showing that it was intended by the 
Legislature that in the matter of criminal 
prosecutions a railway administered by the 
Govt. should be placed in precisely the 
Same position as a railway administered by 
a railway company. There can of course 
be no doubt that a company may be pro- 


secuted in a suitable case. This was 
the effect of the English decision in 
Queen v. Tyler and International Com- 


mercial Co. Lid. (4) at p. 592 and the 
case in Pharmaceutical Society v. London 
& Provincial Supply Association (5). These 
decisions were followed by the Rangoon High 
‘Court-in Rangoon Electric Tramway & 
Supply Co. Ltd. v. Emperor (6),in which 
Page, C. J. observed that a company isa 
legal entity, and, where a duty is imposed 
upon it by statute the breach of which 
is made an offence, unless there is anything 
to the contrary expressed or implied in the 
‘Statute, a company can be convicted of an 
offence. The learned Chief Justice was, 
however, careful to point out that a com- 
pany cannot be sentenced to a term of 
imprisonment “for the best of all reasons 
‘that a company is not endowed with a 
physical body that can be confined” Of 
‘course, there are certain cases in which it 
{would be impossible to prosecute a company 
for example, in connection with murder or 
‘other offences involving personal violence: 
Rex v. Cry Bros. & Co. (T). It is never- 
‘theless clear from the provisions of ss. 2 and 
il, I. P. C. that companies are liable to 
punishment in suitable cases and it also 
follows from s. 3 (5), Licensed Warehouse 
end Fire Brigade Act of 1893, read with s. 14 
uf that Act, that ordinarily a company which 


(+) (1891) 20 B 588 (592). 

(5) (1880) 5 A C 857;49 LJ QB 736; 13 L T 389; 
28 W R 957; 45 J P 20. 

(6) 11 R 162; 145 Ind. Cas. 710; A I R 1933 Rang. 70; 
34 Cr. L J 1040; (1933) Cr. Cas. 477; 6 R Rang. 353. 

(7) (1927)1 K RB 810; LJK B 761; 136 L T 
739; 28 Cox C C 346.‘ 
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used an unlicensed warehouse -would render 
itself liable to prosecution under that Act. ° 

It follows from what has already been 
stated that in my opinion there would 
ordinarily be no difficulty in prosecuting 
a railway company in a suitable case in 
respect of a breach of a statutory provi- 
sion for which a penalty had been provided, 
but it must be considered whether a State 
Railway occupies a more favourable posi- 
tion with reference to such matters. With 
regard to the question of validity of the 
prosecution in the case out of which this 
rule arises it appears to have been the 
intention of the Legislature in enacting the 
Railways Act (Act IX of 1890) to treat 
railways administered by the State in the 
same way aS company railways. Section 3 
(6) of the Act provides that “railway ad- 
ministration” or “administration” in the case 
of a railway administered by the Govt. or a 
Native State, means theemanager of the rail- 
way and includes the Govt. or the Native 
State, and, in the case of a railway admini- 
stered by a railway company, means the “‘rail- > 
way company.’ This section appears to 
mean that the manager of State Railway will 
represent that railway to the same extent as 
the company represents a railway adminis- 
tered by that company. In the later sections 
of the Act, the functions of the ‘railway ad- 
ministration’ are described in considerable 
detail. According to the general scheme of 
the Act, it is the Railway administration 
which is generally responsible for all matters 
connected with the railway, subject to con- 
trol by such statutory authorities as the 
federal railway authority, the safety con- 
trolling authority and the general controlling 
authority. It is true that the first part 
of Chap. IX, which deals with certain for- 
feitures on failure to comply with various 
provisions of the Railways Act, only relates 
to railway companies. These sections how- 
ever concern forfeitures to one or other of 
the controlling authorities under which all 
railways carry on their business and, as tnese 
authorities are themselves branches of the 
Central Govt. it was probably though un- 
necessary to makers in the case of Govt. 
Railways as the same effect could be ensured 
by departmental action. 

Section 76, Railways Act, deals with 
suits against a railway administration for 
compensation for loss, destruction or deter- 
iovation of animals or goods. Section 80 
refers to the liability of a railway admini- 
stration with regard to certain injuries 
There are many other provi- 
sion of she same nature relating to the 
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duties, functions and liabilities of the 
railway administration. There is, of course 
no doubt that, with reference to all these 
matters, a railway company would be acting 
as a legal entity and, in my view, thescheme 
of the Act centemplates that the manager 
of a State Railway should be regarcled as 
acting in thesame way with reference to 
all matters with which the railway admini- 
stration is empowered to deal or -in respect 
of which that administration has any liab- 
lity under the Act. The Legislature has 
declared by s. 3 (6) of the Act that the 
manager and the thing as the railway ad- 
ministration and, in these circumstances, as 
a railway company is a legal entity, I regard 
the manager as representing a State Railway 
2salegal entity in the same degree as a 
railway company is such an entity. It would, 
therefore, follow that, as in suitable cases it 
would be possible to prosecute a railway com- 
pany, ib would also be legal te prosecute a 
Manager as representing a railway admini- 
stered by the Govt. In this connection, it 
may be mentioned that s. 145, Railways 
Act, seems to contemplate criminal pro- 
ceedings being taken against the manager 
of a State Railway ina representative capa- 
city and, in such a case, the Manager is em- 
powered by an instrument in writing to 
authorise any railway servant or other person 
to act for or represent him in any proceed- 
ing before a Criminal Court. 

In view of the above considerations, it 
cannot be said that the prosecution of 
the manager of the East Indian Railway 
in the present case was misconceived by 
reason merely of the form of the complaint. 
It was not sought to enforce against him 
personally any criminal lability which he 
had incurred in his Personal capacity but 
merely to prosecute the railway administra- 
tion for having failed to comply with the 
provisions of the Licensed Warehouse and 
Five Brigade Act. It follows that in the 
present case s. 197, Criminal P. C., and s. 270 
Govt. of India Act, 1935, can have no 
application. Both these sections come into 
operation in the case of certain public ser- 
vants in cases in which proceedings are 
taken against such persons personally in 
respect of acts done or purporting to be done 
in the execution of their official duties. In 
this case the position of the manager is 
similar to that of the municipal corporation 
in Empress v. Municipal Corporation of 
the Town of Calcutta (8),in which it was 
held that the corporation might be prosecut- 
ed without the preliminary sanction of Govt, 

(8) 3 O 758; 2 O L R520. 
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It must, however, be considered whether air 
offence under the Licensed Warehouse and 
Fire Brigade Act is one in respect of which 
a manager of a State Railway may be legally 
prosecuted in his representative capacity. 
The answer to this question depends mainly 
upon the construction of ss. 7 and 47, 
Railways Act. Section 7 is included in 
Chap. IlI, Railways Act, which relates to 
the construction and maintenance of works. 
It provides that 

“subject to the provisions of this Act.......... enere a 
railway administration may for the purpose of con- 
strecting a railway or the accommodation or other 


worksconnected therewith, and notwithstanding any- 
thing in any other enactment for the time being in force 


auntie denine (d) erect and construct such houses, ware- 
houses, offices and other buildings............... . as the 
railway administration thinks proper... ...... and (f) do 


all other acts necessary for making, maintaining, alter- 
ing or repairing and using the railway.” 

Section 47 is included in Chap. VI of the 
Act, which relates to the working of rail- 
ways. It provides that : 

“Every railway company and, in the case of a railway 
administered by the Govt. an officer to be appointed by 
the general controlling authority in this behalf, shall 
make general rules consistent with this Act for the 
following purposes namely . ......... (f) for regulating 
the terms and conditions on which the railway adminis- 
tration will warehouse or retain gocds at any station on 
behalf of the consignee or the owner ; and (g) generally 
for regulating the travelling upon, and the use, working 
and maragement of the railway.” 


In this connection, ib may be noted that 
under s. 3 (4). of the Acta “railway” means 
“a railway or any portion of a railway, for the public 
carriage of passengers, animals or goods and includes 
ater . (c) all stations, offices, warehouses ............and 
other works constructed for the purpose of or in connec- 
tion with a railway.” 

From the above-mentioned provisions of 
the Railways Act it is clear that the rail- 
way administration has power to erect aud 
use such werehouses as may be-necessary 
to it in connection with the construction of 
the railway and that it has this power 
irrespective of any provisions to the con- 
trary which may be contained in any other . 
enactment. If, therefore, the railway were- 
houses, at 4 Grierson Roacl, Howrah, were 
being used for the storage of materials for 
the construction or maintenance of the 
railway, there can be no doubt that the 
statutory right of the railway to use these 
werehouses could not be curtailed by the 
provisions of another enactment such as 
those of the Licensed Warehouse and Fire 
Brigade Act of 1893 (Ben. Act I of 1893). 
Admittedly, however, these warehouses 
were being used for the purpose of storing 
customers’ goods in connection with the 
ordinary course of the railway’s business, 
and it remains to be seen whether this is a 
cirumstance which would bring the railway 
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‘within the scope: of the above mentioned 
local enactment. The relevant provisions of 
Ben. Act I of 1893 in connection with the 
point at present under discussion are as 
follows : TT 

Section 3 (8).—‘Warehouse’ means any building or 
‘placé used forthe storing, pressing, or keeping of jute, 
cotton, resin, varnish, pitch, tar, hay, straw, sags, 
tallow, wood,or other inflammable substance or thing 
for the time being subject to the operation of this 


Act. 
Section 4.—No building or place shall be used as a 


syarehouse, unless the owner or occupier thereof shall 
have. previously obtained a license from the Commis- 
sioners for such use under this Act.” 

Section 6 provides that any person propos- 
ing to use any building or place as a warehouse 
within the area to which this Act applies 
shall gend to the Chairman of the Commis- 
sioner a plain. in duplicate together with 
certain particulars ande this section further 
enacts that - IH ; 

- “thereupon it shall be within the discretion of the chair- 

man of the commissioners to grant a license from the 
„commissioners therefor as a warehouse under this Act 
subject to the payment to the commissioners of such 
annual fee as is hereinafter provided or to refuse a 
= license for the same: Provided that when a license 
‘is refused the reason for such refusal shall be recorded 
-in writing.” | , 

Section 8 provides that licenses under s. 6 
may be either permanent or for a term of 
- years and shall be subject to the following 
. conditions : ; 

(1) That the warehouse shall at all times be open to 
-the inspection of an officer appointed by the Commis- 
sioner of Police. Such officer shall be a member of the 
fire brigade, but shall not be a member of any Police 
force ; (2) that the annual fee imposed in respect thereof 
“be paid in advance.” 


Section 10 provides for the amount of the 
fee and ss. 12 and 13 make certain provi- 
. sions relating to the cancellation of licenses 
by a Magistrate. The relevant penalty clause 
in s. 14 which provides that 
< “any person who, without taking out a license, uses any 
building on place asa warehouse shall be liable on con- 
- viction before a Magistrate to a penalty not exceeding 
Rs. 50 for each day during which he may so use or con- 
- tinue to use such warehouse.’’ i 

It is clear from the nature of the above- 
mentioned provisions that if they are intent- 
_ ded to apply to railways it might be possi- 
ble for the Municipal Commissioners to 
whom Ben. Act I of 1893 applies and also 
for a Magistrate seriously to impede the 
normal business operations of a railway in 
- respect of the storage of its customers’ goods 
Land it is, therefore, a matter of considerable 
importance to decide whether these provi- 
. gions are applicable in the case ofa railway 
which is being run as an ordinary business 
concern. It is argued by Mr. Basu on behalf 


of the Howrah Municipality that although . 


- the Legislature may have intended to afford 
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to railways a special measure of protection 
from the operation of local enactments as 
regards matters connected with their~con- 
struction or maintenance, it must have been 
intended that when a railway is being work- 
ed in the ordinary course of business such 
railway should not be exempted. from the 
necessity of taking out licenses for the use 
of its warehouses for storing the goods which 
are specified in s. 3 (8) of Ben. Act I of 
1893. The learned Advocate contends that 
some measures of control and inspection by 
the authorities specified in the latter Act is 
necessary for the protection and safety of 
the general public and in support of his con- 
tention he places particular emphasis on the 
fact that in s. 47 of the Railway Act of 1890 
the words. “and notwithstanding anything 


-inany other enactment for the time being 


in force” have been omitted. ` < 
In my opinion, the omission of the words 
ins. 47 of the Railways Act to which Mr. Basu 
refers has very little significance. In that 
section it is provided that in the case of a 
railway administered by the Govt. the 
general working of the railway- should 
be regulated by rules consistent with the Act 
made by an officer to be appointed by the 


- general controlling authority which under 


s. 3 (22) of the Railways Act means the fede- 
ral railway authority. The latter authority 
has not yet been established so it follows. 
from s. 3 (18) (b), General Clauses Act, X of 
1897, as recently adapted under s. 293, Govt. 
of India Act, that all the powers vested by 
the Railways Act in the Federal Railway 
Authority, the general controlling authority 
or the satety controlling authority must now 
be exercised by the Central Govt. The 
scheme of the Railways Act is that all rail- 
ways administered by Govt. should work 
under the immediate and general adminis- 
trative control of tne Central Govt. Even 
as regards company railways, although the 
immediate control is in the hands of the 
company, the general control is in the hands 
of the Central Govt. by reason of the provi- 
sicn in s. 47 (3) of the Railways Act to the 
effect that a rule made under this section 
shall not take effect until it has received 
the sanction of the general controlling au- 
thority and the safety controlling authority 
and been published in the Official Gazette. 

As it is the Central Govt, which has 
been given authority under s. 7 (2) of the 
Railways Act to control all matters relat- 
ing to the contruction and maintenance 
of railways so also it is intended by s. 47 that 
the Central Govt. should control generally 
the ordinary operations of a railway. after 


- 


‘on the local authorities will not be allowed 
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it has been established, including the 
storage of goods of every description in rail- 
way warehouses. It would clearly be in- 
‘consistent with the general scheme of the 
Railways Act that the central control which 
that Act contemplates should be shared be- 
tween the Central Govt. and some local 
authority as the exercise of any control- 
ling power by a local authority might 
lead in certain cases to the frustration of 
the-object with which a railway had been 
contructed. Although the casein Municipal 
Commissioners of Bombay v. G. I. P. Ry. 
Co. (9), only related to the question whether 
it was necessary for the railway to take 
out a license in-respect. of certain premises 
which were used for the storage of sleepers, 
that is for materials used for the mainten- 
ance of the railway, the report neverthe. 
less shows that the learned Chief Justice 


rezorded an observation to the effect that 

“the provisions of the Railways Act to which we have 
referred provide, we think, for an undivided and ex- 
clusive control of railway administrations by the Sup- 
reme Govt.” 


With this observation I agree. In England 
railways are usually constructed under the 
authority conferred upon a railway company 
by a special Act of Parliament, but such 
special Acts are deemed to embody the pro- 
visions of certain consolidated Acts relating 
to railways such as the Railway Clauses 
Consolidation Act of 1845, upon which the 
provisions of the Indian Railways Act of 
1890 are largely based. The position as re- 
gards Indian Railways, which have been 
constructed under the control of the Central 
Govt. and under the authority of the re- 
levant provisions of the Railways Act does 
not differ materially in its most important 
legal aspects from that of railways which 
have been constructed in England under 
a special Act of Parliament. The English 
rule with regard to the special powers of 
railways, which conflict with general statute 
law, has been stated in the following ‘terms 
in Halsbury’s Laws of England, Edn. 2, 
Vol. 27, p. 13: ar: 


“Where the exercise of the powers conferred by 
the special Act would be in conflict with the pro- 
visions of some other statute, the rule of construction 
is that a general enactment does nut abrogate a 
special enactment merely by implication, even if the 
general enactment is of later date. For example, if 
a railway company is empowered by special Act to 
erect and maintain such houses and other conveni- 
ences as they think proper, and by a general Act 
the local authorities are also empowered t> regulate 
by bye-laws the erection of houses and the main- 
tenance of sanitary conveniences, the powers conferred 
to in- 


(9) 34 B 202; 4 Ind. Cas. 281; 11 Bom. L RI181. 
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terfere with the discretion conferred on the failway 
company.” 

_ Effect was given to this principle in 
London and Blackwall Ry. Co. v. Board of 
Works for the Limehouse District (10), Me- 
tropolitan Ry. Co.v. London County Council 
(11), City and South London Ry. Co. v. Lon- 
don County Council (12). Although the case 
in London County Council v. School Board 
for London (13), related to an inconsistency 
between the Metropolis Management and 
the Building Amendment Act and the 
Elementary Education Act of 1970, the 
principle upon which the decision proceeds is 
the same. The principle which seems to have 
been followed in the above mentioned deci- 
sions is that, where there is a special statute 
which regulates the activities of a general 
utility service, the functions of such service 
must be deemed tobe unrestricted by any 


_-general enactment the terms of which are 


inconsistent with those of the special en- 
actment, unless the Legislature has made 
it clear in express terms that it intended 
to restrict such functions. As was observed 
by Lord Halsbury in the case in L. B. & S.C. 
Ry. Co. v. Truman (14), at p. 51: 


“It would be strange, indeed, if the legislature 
could be supposed to have authorised the railway to 
commit a nuisance up toa certain point, to have prc- 
vided machinary for extending the railway and its use 
beyond that point, and yet to have allowed the further 
user to be open to an action to restrain its use.” 


‘Further, it must, of course, be remember- 
ed that the Railways Act of 1890 is a Central 
Act and, in a matter of this sort, the local 
Legislature had no authority to enact provi- 
sions relating to railways which were in- 
consistent with those of the Central Act. In 
my opinion, it could not have been the inten- 
tion of the Bengal Legislature to make ap- 
plicable to railways the provisions of Ben. 
Act I, of 1893, which have already been 
quoted. It follows, therefore, that it was not 
incumbent on the railway to take out a 
license for their warehouse at No. 4, Grier- 
son Road, Howrah under the provisions of 
Ben. Act I of 1893 and no tax is payable by 
the railway on this account. These pro- 
visions if applied to railways would result 
ina division of control between the Central 
Govt. and the local authorities, which would 


(10) (1857) 3 K & J 123; 26 L J Ch. 16¢4;5 W R 
64 


(11) (1913)2 K B D 249;82L J K B 542; 108 L 
T 420; 77 J P 190; LLL GR 494; 29 T L R 361. 

(12) (1891) 2 Q B513; 60 L J M C 149; 65 L T 362; 
30 W R166. | 

(13) (1892) 2 Q B606;62LJ'M C305 R 1;40W 
R 604; 56 J P 791.. 

(14) (1886) 11 A C45 (5); 55 LJ Ch. 354; 51 LT 
250: 34 WOR 657; 50 J P 388, 
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be entirely inconsistent with the main 
scheme of the Railways Act. I am further of 
opinion thatthe railway is protected under 
the provisions of s. 135, Railways Act. This 
section provides that 

“a railway administration shall not be liable to pay any 
tax in aid of the funds of any local authority unless 
the general controlling authority has by notification in 
the official Gazette, declared the railway administra- 
tion to be liable to pay such tax.” 


Mr. Basu on behalf of the Howrah Muni- 
cipality attempted to argue that the license 
fee prescribed by Ben, Act, I of 1893 was 
not a tax. With this contention I am unable 
to agree. It might, of course, be argued that 
certain fees payable for special services 
rendered would not be taxes, for example, 
fees for the supply of copies of registration 
certificates or special charges incurred on 
account of the cleansing of private drains 


might be regarded in some cases asbeing . 


outside the category of taxes. But the case 
of a license fee payable in respect of a ware- 
nouse under the provisions of Beng. Act I 
of 1893 is of a. different nature. It is clear 
from the provisions of the Act that this fee 
1s leviable from certain persons who have 
ousiness of a particular character within the 
municipal area concerned and it is levied in 
order that it may be appropriated towards 
cost of the fire brigade (see s, 24 of Ben. 
Act, I of 1893. It cannot be contended that 
the mere use of the word ‘fee’ in the Act 
_ means that the license fee should not be 
regarded asatax. The expression ‘fee’ is 
used in several clauses iu the Cal. Muni- 
cipal Act, 1923, in connection with taxes. 
For instance, in s. 175 the term “fee” is 
used in connection with taxes on professions, 
trades and callings and. it is again used 
in s 184 which appears in the chapter 
which -deals with taxes on carts. Fees 
under Ben. Act I of 1893 are clearly levi- 
able for general revenue purposes and must, 
therefore, be regarded as taxes. 

Mr. Basu also contended with reference 
to s. 135, Railways Act,that no notification 
under this section was necessary because, 
even if itis assumed that a license fee is 
a tax, it cannot be regarded as a tax in 
aid of the funds of any local authority. 
In sub-s. (5) of s. 135, Railways Act, it is 
provided that “local authority’ in this sec- 
tion means a local authority as defined in the 
General Clauses Act. In other words, the 
expression will iuclude an authority legally 
entitled to or entrusted by the Govt with 
the control or management of a local fund. 
As already pointed out, one of the inten- 
tions of the Legislature in exacting Ben. 
Act, Iof 1893 is that the license fees levi- 
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able under. the Act should be appropriated 
towards the costs of the Fire Brigade (s. 24) 
ae under s. 23 of the Act, it is provided 
that: 

` “The Commissioners shall pay to the Commissioner 
of Police half-yearly, in the months of May and Novem- 
ber, such sums as are required to meet the cost of the 
Fire Brigade asappear in the budget of the Commis- 


sioner of Police and in such proportion, respectively, 


as the Provincial Govt. shall, from time to time, 
prescribe.’’ 

Section 30 of the Act prevides that : 

“The Commissioner of Police shall maintain an efti- 
cient fire brigade for the Municipalities or such por- 
tions thereof that are for the time being subject tothe 
operation of this Act.” 


Ib is clear from the other provisions of 
Chap. 5, Bon. Act I of 1893 that the gene- 
ral control of the fire brigade is vested in 
the Commissioner of Police ‘subject to the 
power of the Provincial Govt. to make orders 
with reference thereto, As I read the pro- 
visions of the statute, I do not think there 
can be any doubt that it was the intention 
of the Legislature that the Commissioner of 
Police should be entrusted with the control 
of the fire brigade fund under the general 
supervision of the Local Govt. He is, there- 
fore, a local authority within the meaning 
of s. 135 (1), Railways Act. Admittedly, 
no notification, has been issued by the 
Central Govt. declaring the railway adminis- 
tration liable to pay the license fees in res- 
pect of their warehouses situated in any 
of the Municipalities to which the provisions 
of Ben. Act I of 1893 apply. It follows, 


therefore, that on this ground also the ap- - 


plication must succeed. Having regard to 
the consideration mentioned above this rule 
will be made absolute and the fine, if 
already paid will be refunded. My atten- 
tion has been drawn to s. 205, Govt. of 
India Act, 1935, but as I do not consider 
this case involves a substantial question of 
law as to the-interpretation of the said 


Act, I withhold a certificate under that 
section. 
S. Rule made absolute. 
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sion as to notice,tf obligatory—Failure of widow: to give 
notice to husband’s agnates, whether renders alienation 
by her invalid — Interpretation of Statutes — Word 
“shall”, meaning — Intention of Legislature to be 
gathered by reference to whole scope of Act. l 

The provision as to notice in the “answer” to "question 
No. 11” of the riwaj-t-am of the Mianwali District pre- 
pared in 1908, is not obligatory in the sense that its non- 
observance renders an alienation by widow void against 
the agnates, regardless of whether necessity did or did 
not in fact exist. Hence the failure of the widow to 
give notice to the reversioners of her husband does not 
ipso facto render the alienation invalid. 


The word ‘shall’ as used in an Act of the Legis- 


lature does not always mean that compliance with 
the conditioa is obligatory. No universal rule can be 
laid down for the construction of statutes, as to whe- 
ther mandatory enactments shall be considered direc- 
tory only or obligatory, with an implied nullification for 
disobedience. Itis the duty of the Courts of Justice 
to try to get at the real intention of the Legislature by 
carefully attending to the whole scope of the statute to 
be construed. Liverpool Borough Bank v. Turner (1) 
and Howard v. Bodington (2), relied on. 

S.A, from the decree of the District 


Judge, Mianwali, dated January 3, 1940. 


Mr. Asadullah Khan, for the Appellant. . 


Mr. Hargopal, for the Respondents (Plain- 
tiffs). 


Judgment.—Mst. Sahiban, widow of 
Mehra, a Malana Jat of Mianwali District, 
mortgaged agricultural land which she had 
Inherited from her husband on the usual 
life-estate to Mohammad Ikhtiar for 
Rs. 2,740. The plaintiffs, who are her husb- 
and’s reversioners, instituted this suit for a 
declaration that the mortgage -had been 
effected without consideration and necessity 
and was not binding on their reversionaly 
rights after the death or re-marriage of the 
mortgagor. In the plaint the plaintiffs 
in addition to urging that the alienation 
was not for necessity, further contended 
that it was not binding as no notice of the 
intention to mortgage had been given by 
Mst, Sahiban to the plaintiffs before entering 
into the mortgage transaction, as required 
by the “answer” to ‘‘qestion No. 11” of the 
riwaj-t-am of the Mianwali District prepar- 
ed in 1908 by Pandit Hari Kishan Kaul. The 
defendant-mortgagee denied the plaintiffs’ 
claim. The Subordinate J udge held that 
the direction in the riwaj-t-am was direc- 
tory and not’ mandatory. He then exa- 
mined the evidence as to necessity and 
finding against the mortgagee decreed the 
plaintiff's suit. The mortgagee appealed to 
the District Judge who without going into 
the question of necessity has dismissed 
the appealon the ground that the notice 
mentioned in the riwaj-i-am had not been 
given by the mortgagor to the reversioners 
before entering into the transaction. The 
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sole question for consideration in this 
appeal is whether this provision in the riwaj- 
i-am is mandatory. The entry in the riway- 
t-am is as follows : 

“All Musalmans— 

If the estate devolves upon the widow she js sole 
owner of it for the time being, but she holds it only for 
life or till re-marriage. She can alienate by mortgage or 
sale any movable or immovable property whether ances- 
tral or acquired by her husband (1) for the payment of 
Govt, revenue or fine, (2) for discharging her husband's 
debt or debts contracted by herself in good faith for 
necessity, (3) for expnses on the marriage of an unmar- 
ried daughter and (4) for agricultural improvements. 
etc., provided that she shall first give notice of her 
necessity to the agnates of her deceased husband and 
shall not alienate to others unless the agnates refuse to 
provide for the necessity or to take the land. In respect 
5. movable property a widow has full power of aliena- 

10n. 

Hindus— 

Saine as Musalinan® except that a widow can 
alienate property for daily expenses as well, but her 
powers of alienation except in cases of necessity are 
restricted in respect of both movable and immovable 
property.” 

It will be seen that the proviso in the 
‘answer’ is common to Musalmans and 
Hindus, It is also-well known that no such 
condition exists in the custom prevailing in 
any other part of the Punjab. It is, further, 
significant that the riwaj-t-am does not say 
what the consequences of the failure of the 
widow to give notice to the agnates of the 
husband will be. It is not stated that in 
such a case the alienation is invalid even 
if it has been effected to pay Govt. 
revenue or discharge the husband’s debt 
or meet the expenses of the marriage of an 
unmarried daughter or for other compelling 
necessity No instance is mentioned in the 
riwaj-t-am in support of the interpretation 
sought to be put upon it by the plaintiffs- 
respondents; nor has any case been cited 
and I confess I am not aware of any in 
which it has been held that the failure of a 
Musalman or Hindu widow to give notice 
tpso facto renders the alienation void against 
the reversioners. The riwaj-i-am is equally 
silent as to what will happen if the widow 
gives notice to the agnates and they do not 
pay her the money required to meet the 
alleged necessity or take over the land. Will 
such agnates lose the right to Challenge the 
alienation within the period of limitation 
prescribed by law for such suits ? Again, 
what will happen if some of the agnates are 
minors ? Must the widow wait till the minor 
agnate attains majority and is in a Position 
to accept or refuse the offer, before she can 
alienate or shall the minor agnate lose his 
right to contest the alienation, even though 
he was legally incapable of assenting to, or 
refusing, the offer? Further, what will 
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happen, if the widow alleges that she re- 
quires money fcr a necessary purpose and 
cannot meet it except by alienating a part 
of the hushand’s estate, but the agnates 
refuse to admit the existence of any such 
necessary or they think that ib could be met 
by a smaller sum than that demanded by 
the widow ? The learned Counsel for the 
respondent argues that the word ‘shall’ is 
used in the ‘proviso’ and this shows that 
the condition is mandatory. But an in- 
complete and indefinite provision of this 
kind in a losely expressed ‘answer’ to a 
somewhat complex ‘question’ in the riwaj- 
¢-am cannot necessarily be interpreted in 
that sense. The word ‘shall’ as used even in 
an Act of the Legislature does not always 
mean that compliance with the condition is 
obligatory.. As observedeby Lord Chancellor 
Campbell in Liverpool Borough Bank v. 
Turner (1), at p. 507, 

“no univeral rule can be laid down for the construc- 
tion of statutes, as to whether mandatory enactments 
shall be considered directory only or obligatory, with an 
implied nullification for disobedience. It is the duty of 
the Courts of Justice to try to get at the real intention 
of the Legislature by carefully attending tothe whole 
scope of tha statute to be construed.” 


Again Lord Penzance, dealing with the 
same matterin Howard v. Bodington (2), 
at p. 211, stated : 

“I believe, as far as any rale is concerned, vou cannot 
safely go further than that in each case you must look 
to the subject-matter, consider the importance of the 
provision that has been disregarded, and the relation of 
that provision to the general object intended to be secur- 
ed by the Act; and upon a review of the case in that 
aspect decide whether the matter is what is called im- 
‘perative or only directory.” 

If this is the rule to be followed in the 
construction of statutes of the Legislature 
it must be the more so, in respect of an 
entry in the riwaj-t-am of a Punjab District. 
Applying it to the ‘proviso’ under considera- 
tion, it must be held that it is not obligatory 
in the sense that its non-observance renders 
the transaction void against the agnates; 
regardless or whether necessity did or did 
not in fact exist. As stated above, it has not 
been shown that this proviso has been inter- 
preted in this rigid manner in any case 
whether among Hindus or Musalmans of 
Mianwali, judicially decided during the last 
80 years and, if I may say so with all respect 
to the compiler, it is by no means clear 
what exactly it means. It may be mentioned 
that in the wajib-wl-arzes of several districts 
in the Punjab, prepared in settlements con- 
ducted following the annexation, clauses 


1) (1860)2 De G F&J 502 (507); 30L J Ch, 379-7 
Pre s) ia. 8LT (xs) A8t; 120 R R 172. 
(2) 0877) 2 P D 208 (231). 
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dealing with ‘shaffa’ (which expression was 
used as including the right of agnates to 
pre-empt as well as their right to avoid an 
alienation of land by limited owners) a 
provision as to notice was generally found. 
The Courts, however, invariably. confined 
the operation of that provision to cases 
relating tothe enforcement of the right of 
pre-emption and ignored it altogether in 
reference to claims to enforce the rever- 


-sloner’s right to avoid an unnecessary aliena- 


tion. Subsequently, when the Punjab Laws 
Act was enacted in 1872, the procedure as to 
notice to agnates and other persons having 
the right of pre-emption was incorporatect 
in s. 13 and is still retained in s.19 of Att 
1 of 1913, except that the word ‘shall’ has 
been changed into ‘may.’ As regards the 
reversionery claims, however, it was dropped 
altogether in nearly all the riwaj-i-ams, 
subsequently prepared. It seems quite likely 
that the provision in the earlier wajzib-ul-arz 
of villages in the territories now included 
in Mianwali District was incorporated in 
this part of the riwaj-t-am without full 
enquiry into the matter and without realiz- 
ing its exact significance. But he that as it 
may, it is quite clear that the riwaj-i-am 
was not intended to, nor did it in fact lay 
down that the failure of the widow to give 
the notice, referred to in the proviso, to 
the reversioners of her hushand ipso facto 
renders the alienation invalid. 

For the foreging reasons, disagreeing 
with the learned District Judge, I accept 
the appeal; set aside his judgment and decree 
and remand the case to him for re-hearing 
and re-decision. The learned Judge shall 
determine whether necessity for the mort- 
gage in dispute has or has not been estab. 
lished. Oourt-fee on this appeal shall be 
refunded; other costs shall be costs in the 
cause. But Counsel have been directed to 
cause thelr clients to appear before the 
District Judge, Mianwali, on June 2, 1941, 
when a date for further proceedings in the 
appeal will be fixed. 


S. : Appeal accepted. 
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(2)—Appeal before Deputy Commissioner remaining 
undisposed of—Reference, if can be made. 

The Deputy Commissioner cannot make a reference 
to the High Court under s. 435 (2), Criminal P. C., 
when the appeal by the accused is pending undispos- 
ed of, before him. Even ifthe letter of reference be 
taken to be a disposal of the appeal so far as the par- 
ticular accused is concerned, he cannot make the re- 
ference, when the appeals by the other co-accused still 
remain undisposed. 


Cr. Ref. made by the Deputy Commissioner 
of Ranchi in his letter No. 0025-J., dated 
June 13, 1941. 

Mr. L. K. Chaudhury, against the Refer- 
ence. 


Manohar Lall, J, —This is a reference by 
the learned Deputy Commissioner of Ranchi, 
arising out of Criminal Appeal No. 70 of 
1941, which was preferred before him by 
three appellants, Kumhra Munda, Khiona 
Munda and Meghu Munda. The first appel- 
lant was convicted under s. 325 of the I. P.C., 
and sentenced to pay a fine of Rs. 50. 
The other two appellants were convicted 
under s, 323, I. P. Č., and sentenced to a fine 
of Rs. 30 each. The trial was held by Mr. J 
D. Choudhury, a Second Class Magistrate. 

The appeal was admitted by the learned 
Deputy Commissioner on May 6, 1941, 
when he called for the record and fixed 
May 28, for hearing. In the meantime, we 
find, he had ordered Stay of realization of 
fines. The appeal was put up for hearing 
on May 23, but as the learned Deputy Com- 
missioner was not free on that day he direct- 
ed the record to be put up for hearing on 
May 26. There is a clerical error in the 
order-sheet, which should read as May 26, 
1941, instead of June 26, 1941. On that 
date the learned Deputy Commissioner pass- 
ed the following order: 


“The appellants file a petition that they would file a 
transfer. The sentence is illegal, as there is a sentence 
of fine only when there should have been a sentence of 
imprisonment, the conviction being under s. 325, I. P. 
C. Put up to-morrow for reference.” 


We are informed that the appellants filed 
this petition because they had come to know 
that the learned Deputy Commissioner was 
contemplating a reference to the High Court, 
The learned Deputy Commissioner on June 
13, 1941, made this reference. After setting 
out the facts of the case he came to the con- 
clusion, at p. 7, that he could not see that the 
‘finding of the learned Magistrate was in any 
Way perverse, or was not justified by the 
evidence on the record. On the other hand, 
he considered that the conviction was quite 
proper, but as the sentence passed by the 
learned Magistrate under s. 325 was illegal 
inasmuch as no substantive sentence of im- 
prisonment had been passed, the learned 
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Deputy Commissioner felt compelled to make 
this reference to this Court. He has for- 
warded to this Court the explanation of the 
Magistrate, who tried this case, with regard 
to the sentence passed by him. The learned 
Magistrate states that he considered the sen- 
tence, which he had passed, was quite ad- 
equate in view of the facts which appeared 
from the evidence on the record, the circum- 
Stances of the case, satisfied him that the 
matter was of a petty character. 

When this reference was called on for 
hearing, Mr. L. K. Chaudhury appearing for 
the accused Kumhra Munda drew our atten- 
tion to the fact that the appeal preferred by 
the appellants was still wndisposed of. On a 
perusal of the order sheet this appears to be 
so. The situations therefore, is that the 
learned Deputy Commissioner has made a 
reference without disposing of the appeal, 
Indeed the appeal of the other two appellants 
before him still remains undisposed of even 
if it is accepted that the letter of reference 
amounts to a disposal of the appeal so far as 
the accused Kumhra Munda is concerned. 

In these circumstances the reference must 
be rejected, and the records returned to the 
learned Deputy Commissioner, so that the 
appeal of all the three appellants may be 
disposed of in accordance with law. 

But it has been submitted by the learned 
Advocate for Kumhra Munda that as the 
learned Deputy Commissioner has already 
expressed his views in regard to the facts of 
the case, the appeal should be directed to be 
heard by the learned Judicial Commissioner 
of Ranchi. I think this prayer is reasonable. 
We, therefore, transfer the Criminal Appeal 
No. 70 of 1941 from the file of the Deputy Com- 
missioner of Ranchi, who on receipt of the 
records will dispose of the appeals of all the 
appellants in accordance with law. After the 
appeal has been disposed of by the learned 
Judicial Commissioner of Ranchi and if he 
comes to the conclusion that the conviction 
should be upheld, then in that case it will. be 
open to him to consider whether it is desir- 
able that, having regard to the nature of the 
evidence and the circumstances of the case, 
the matter should be referred to this Court 
as was done by the learned Deputy Commis- 
sioner himself. He will bear in mind the 
observations of this Court in Ramehander 
Rai v. Ram Belas Tewari, Criminal Refer- 
ence No. 63 of 1931 (1). 

Meredith, J.—T agree. 


D. Order accordingly. 

(1) 142 Ind. Cas. 624; A I R 1933 Pat. 179; 14 PL T 
71; Ind. Rul, (1933) Pat. 161; 31 Cr. L J 407; (1933) 
Cr, Cas, 510. 
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PRIVY COUNGIL l 
Appeal from the Rangoon High Court 
May 27, 1941 
Lotp ATKIN, Lord RUSSELL oF KILLOWEN, 
Lorp ROMER, Str GEORGE RANKIN, AND 
LORD JUSTICE CLAUSON 
A. L. N. NARAYANAN CHETTYAR AND 
ANOTHER—APPELLANTS 
VETSUS 
THe OFFICIAL ASSIGNEE or ran HIGH 
COURT, RANGOON AND ANOTHER 


— RESPONDENTS 
Fraud— Pilea of—Fraud must be established beyond 
reasonable doubt. . 
Fraud tike any other charge of a criminal offence whe- 
ther made in civil or criminal proceedings, must be 
established beyond reasonable doubt. [p. 406, col. 1.] 


Sir T. Strangman, K. C. and Mr. J. M. 
Pringle, for the Appellants. 


Messrs. J. M. Parikh, P. V. Subba Row 
and R. Parikh, for the Respondents. 


Lord Atkin.—This is an appeal from the 
High Court of Judicature af Rangoon in a 
suit in which the plaintiffs claimed to 
set aside, on the ground of fraud, a sale of 
land tothe defendant Kasi, now an insol- 
vent, whose estate is represented by the 
‘Official Assignee. The District Judge of 
Bassein made an order in favour of the 
plaintiffs : but his decision was reversed by 
the High Court, who found that the fraud 
was not established and dismissed the suit. 
‘The evidenceis voluminous and consists in 
large part of entries in account books, Their 
Lordships have fully examined it with the 
assistance of the learned Counsel for the 
appellants, but finding themselves in sub- 
stantial accord with the views of the facts 
expressed in the judgments in the High 
Court and with their reasons for differing 
from the trial Judge, do not find it necessary 
to discuss the facts again at length. The 
substance of the case is that the plaintiffs 
are nominal owners of seven elghths share 
in A. L. A. R. N. Chettiar firm (who will be 
styled the plaintiffs’ firm) carrying on a 
money-lending business in Kyaunggon, 
Lower Burma. The true owner of the share 
was one Nagappa : the remaining one-eighth 
share was held by the second defendant, 
Subbaya, who was a salaried partner under 
an agreement with Nagappa by which Sub- 
baya was fo act aS managing partner.: The 
plaintiffs’ firm was possessed as part of its 
assets of 1,314 acres of paddy land and a 
house in and about Kyaunggon, and in Janu- 
ary, 1931, Subbaya, as managing partner, 
agreed to sell this property to the defendant 
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Kasi for 70,000 rupees. The transaction was 
carried out by a registered deed of sale 
dated January 5, 1931 and on completion 
Kasi paid the purchase price. by a cheque on 
the National Bank of India, which was duly 
paid : subsequently, though there was some 
controversy about this, he took possession. 
The cheque was drawn by alocal banking 
firm R. M. P. M. which carried on an exten- 
Sive business in Rangoon. Kasi had at one 
time been the “agent” of this firm : but had 
been succeeded in this post by one Somasun- 
daram. Kasi to raise the Rs. 70,000” had 
borrowed the amount in different sums 
from five Chettiar firms who thereupon had 
made this sum available for him in the R. 
M. P.M. bank. The bank drew a cheque 
for the amount on the National Bank of 
India in favour of Kasi, who endorsed it 
to the plaintiffs’ firm and all the parties 
attended at the office of the National Bank 
where the cheque was paid. It is not now 
disputed that the sale was for a fair value, 
and that Subbayahad authority as partner 
to sell. Both these issues were originally 
raised by the plaintiffs, but were determin- 
ed against them by the trial Judge. The 
transaction so far appears a normal and 
regular transaction, But the plaintiffs allege 
that the apparent sale was fictitious and 
entered into under a conspiracy between 
Kasi and Subbaya to defraud the plaintiffs’ 
firm. Itis alleged that the consideration 
money was returned to Kasi by Subbaya 
the same day, with the result that the firm 
lost their property without the benefit of 
the price, while Kasi enjoyed the property 
and the price. One of the difficulties in the 
case has been to appreciate the nature of 
this conspiracy. Jt is plain from the plaint- 
ifs’ case that Kasi borrowed the Rs. 70,000 
and made himself personally liable for the 
amount, and that he did not use the return- 
ed money to pay off the lenders ; and there 
is no evidence that he applied any part of 
it for the benefit of Subbaya. And it would 
appear strange that Subbaya should hand 
over property of the firm in which he had 
one-eighth interest to Kasi for nothing. The 
suggestion made was that the scheme enabl- 
ed Subbaya to enter the price as a credit to 
the firm, and then by book-keeping entries 
wipe out a debt due to the plaintiffs’ firm 
from the Letpadan firm of which he and his 
elder brother were partners, debiting him- 
self with the whole price. This is in fact 
what he did, but it hardly seems to require 
the assistance of Kasi ; especially as in two 
other cases Subbaya seems to have dealt 
similarly with sums received from the firm, 
6 
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for one of which cases he was eventually 
sentenced to imprisonment. However, what- 
ever the motive, it is said that Kasi un- 
doubtedly did receive the money back, for 
the next day it is alleged that he took 
Rs. 70,000 to the R. M. P. M. bank, and re- 
ceived from the bank four cheques, one on 
the Central Bank, one on the Allahabad 
Bank and two onthe National City Bank 
for Rs. 66,000. If in fact Kasi was in pos- 
session of Rs. 70,000 the next day there can 
be no doubt, whatever the motive of the 
fraud, that the plaintiffs’ case is proved. 
Subbaya gave evidence that he returned the 
money to Kasi, but as Subbaya wasin any 
view an accomplice, had himself been con- 
victed of fraud on the plaintiffs’ firm, and 
had by the terms of a compromise in the 
partnership suit brought by Nagappa a sub- 
stantial interest in the success of the plaint- 
iffs’ claim his evidence of itself is not of 
much. value. Everything, therefore, seemed 
to turn on proof that these cheques were 
issued for cash to Kasi on January 6. The 
kind of business represented by these cheques 
transactions is said not to be unusual in 
this kind of bank. The bank being ready 
to receive cash, takes an amount offered 
and gives to the temporary customer a 
cheque drawn on one of the recognised 
banks. There isan understanding that the 
cheque is not to be presented till a definite 
date: on which date it will either be pre- 
sented tothe bank on which it is drawn or 
returned to the Chettiar Bank which issued 
it in exchange for cash. The cheque is drawn 
in the name of the customer: there is a 
diary kept recording the cheque and the due 
date : but according to the evidence there is 
no other entry kept in the bank’s books other 
than a debit in the day book of acheque on 
the named bank. What happens to the cash 
account which has temporarily been increas- 
ed by the sum paid for the cheque was not 
explained. It wasin respect of business of 
this nature that Kasi is said to have come 
to the bank on January 6, and paying over 
Rs. 70,000 to have received cheques for 
Rs. 66,000, and to have created a credit 
for the balance in favour of Ganesh and 
Co., a firm with which he was intimately 
associated. Kasi denies that he received 
the money from Subbaya on the oth, that he 
went tothe bank on the 6th, or received any 
cheques. There is no doubt that cheques 
for Rs. 66,000 drawn on the banks mention- 
ed above are entered in the books of the 
R. M. P. M. bank on January 6, but there 
is nothing in the books to identify them with 
Kasi. Neither the cheques nor the counter- 
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foils, nor the diary were produced in evi- 
dence. There was evidence of two witnesses 
that cheques were given to Kasi on that 
day to which reference will be made later. 
But the plaintiffs case did not rest alone 
on the entries of the cheques onthe day on 
which they were issued. They were return- 
ed unpaid at different dates within about a 
month: and onthose dates it is said that 
there are entries showing that the cash 
which on their return would be available 
to Kasi was used in creating credits at his 
request in favour of firms in which he 
was interested : and in one case in creating 
a temporary loan of Rs. 7,500 by him to the 
bank not on this occasion by means of a 
cheque. There is no separate account open- 
ed in respect of each cheque : no credit there- 
fore is set against the amount of the cheque : 
none of the entries are in terms associated 
Kasi, except the loan account of Rs. 7,500: 
and in respect of the original entry of that 
amount in the daybook there is an untfortu- 
nate blot which might serve to conceal the 
full initials of the name referred to. In 
the ledger the entry appears in Kasi’s full 
names. Kasi denies that he ever made 
such a loan :andasto the other amounts 
gives explanations which were not disproved, 
indicating that they had nothing to do with 
the Rs. 70,000. A substantial balance of 
the cheques remains with no indication at 
allas to what happened to it. As to the 
parol evidence. Somasundaram who was 
“agent” of the bank, and appears to be an 
independent and respectable witness gave 
evidence that Kasi came to the bank on 
the 6th with money and wanted cheques 
He referred him to the clerks whose duty 
it was to deal with the matter. He does 
not know how much money he brought, or 
what cheques he got. Another clerk, Sub- 
ramanian, was more definite. According te 
him, Kasi conducted the actual trans- 
action with him: brought him Rs. 70,006 
which was laid on his desk: and 
received the cheques. He said he could not 
state the contents of the cheques without 
seeing them. It appeared, however, froni 
other evidence that Subramanian, who was 
only a junior clerk, was not entrusted with 
the duty of handling cash: and it was said 
that he had been discharged froma former 
employment for dishonesty. The trial 
Judge placed no reliance on hbis evi- 


dence. For the defendants evidence was 
given by another clerk of the bank- 
ing firm, Paraparam, also apparently 


an independent witness of integrity. He 
was senior to Subramanian and with three 
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other clerks was in charge of cash. He had 
Supervised the transaction on January 5, 
when Kasi was given the cheque for 
Rs. 70,000. He says that Kasi did not bring 
any money to the bank on January 6: 
and that the bank did not issue any cheques 
to Kasi on that day or subsequently. There 
is thus a complete conflict between two res- 
ponsible clerksin the Chettiar bank on this 
vital question of the cheques. But as re- 
gard Somasundaram the defendants have a 
legitimate criticism to make, viz. that he 
had given his evidence at an early stage 
in the case and his evidence was the first 
indication that the defendants had that the 
plaintiffs case was that the purchase price 
had been paid and then returned. Their Lord- 
ships are not prepared to decide this case 
at this stage on tbe foojing that such a 
case was hot open on the pleadings. But 
when the evidence was returned the defen- 
dants not unnaturally applied for further 
opportunity of cross-examining Somasunda- 
ram in the light of the books. Unfortunate- 
ly this was refused and the refusal was 
upheld by the High Court on revision. His 
evidence on this point is obviously of less 
weight than if it had been fully tested. 
In the result as it appears to their lord- 
ships the whole case depended upon the 
contents of the cheques. ` If drawn in favour 
of Kasi he must fail: if drawn in favour 
of strangers unconnected with Kasi the 
plaintiffs fail. But neither cheques nor coun- 
terfoils were produced. Nor is there satis- 
factory evidence that they had been lost 
or destroyed. Their Lordships would be 
reluctant to decide the case on any technical 
objection that the evidence as to the cheques 
was inadmissible in their absence. But on 
the evidence as it stood there was so title 
reliable evidence to connect Kasi with the 
alleged dealings with the bank on and after 
January 6, that the case of fraud must 
fail. There are other difficulties in the 
plaintiffs’ way which have been sufficiently 
considered in the judgments of the High 
Court. Fraud of this nature, like any other 
charge of a criminal offence whether made 
in civil or criminal proceedings, must be 
established beyond reasonable doubt. The 
High Court were justified in holding that 
the trial Judge’s finding was largely based 
On suspicion and conjecture. There were 


documents unaccounted for which would con-. 


clusively prove the issue one way or the 
other. In their absence the High Court’s 
decision on the merits was right and cannot 
be disturbed. Their Lordships will humbly 
advise His Majesty that the appeal be 
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dismissed. The appellants must pay the 
costs of the appeal. 


S. Appeal dismissed. 


Solicitors for the Appellants :—Messrs. 


Lambert & White, 
Solicitor for the Respondents :—Mr. H. 
Shephard, 


MADRAS HIGH COURT 
Full Bench 
Second Appeal No. 820 of 1936 
February 2], 194] 
Leach, ©. J., VENKATARAMANA RAO AND 
PATANJALI SASTRI, Jd. 

Y. G. PERIA MUNISAMI MUDALI 

AND OTHERS—APPELLANTS 

VETSUS 


SENA NARASAPPAMUDALI AND OTHERS 


— RESPONDENTS 

Madras Estates Land Act (I of 1903), ss. 112, 53 
189, 6 (6}—-Recognition of transferee as ryot — For- 
malities — Transferee recognized as ryot becomes 
defaulter within s.112, whether patta is issued to him 
or not — Patta not actually issued to him—S. 112can- 
not be invoked—Auction sale of occupancy holding— 
Question whether sale was nugatory by reason of 
acceptance of arrears of rent after sale—Civil suit, 
if lies—Mortgage by pattadar of his interest—-Notice 
under s. 112 served only on mortgagee—Mortgagee, if 
can sue in Civil Court to set aside sale—Whether can 
get declaration that sale does not affect his interest— 
Suit to contest right of sale of holding, can be brought 
only in Revenue Court—Notice duly served on default- 
ing ryot—He must file suit in Revenue Court within 
30 days—Fatlure, effect of — S. 6 (6), scope of —If 
bars ijaradar from bringing his ryots’ holding to sale 
for arrears of rent and purchasing it himself—Appeal 
—Hvidence—Trial Court holding evidence to be true 
after detailed examination — Reversal of finding of 
Appellate Court. 

A fransferee can be recognised asa ryot without any 
formality and if he is recognized he becomes a defaulter 
within the meaning of s.112, irrespective of whether a 
patta was issued to him or not. In view of the pro- 
Visions of s. 53, s. 112 cannot, however, be invoked by the 
landholder unless he had in fact issued a patta to the 
pir ies 192 Ind. Cas. 469 (2), relied on. [p. 409, 
col. 2.4 

Inthe case of a sale of an occupancy holding for 
arrears of rent, a suit lies in the bivil Court on the 
question as to whether the sale was rendered nugatory by 
reason of the acceptance of the arrears of rent after the 
sale. [p. #12, col. I.] 

Where a pattadar has mortgaged his interest and a 
notice under s. 112 is merely served onthe mortgagee 
and neither the pattadar nor his sub-tenants are given 
any intimation of the intention to sell for default in 
payment of the rents due, the omission to serve the 
pattadar, entitles the mortgagee to have thesale set 
aside by a suit in a Civil Court and also entitles him to 
a declaration that the sale does not affect his position 
as mortgagee. 69 Ind. Cas. 923 (1), relied on. 

A suit. to contest the right of sale of a holding can 
only be brought in a Revenue Court, Sub-section (3) of 
s. 189 does not detract from the absolute probibition 
contained in sub-s. (1) It only means that where 2 


1941 


matter has been decided in a Revenue Court and the 
decision there is one of the factors ina civil suit the 
finding of the Revenue Court cannot be questioned and 
must be taken as conclusive on the particular point at 
issue in thecivil suit. Where, therefore, notice has 
been duly served upon a defaulting ryothe must file a 
suit ina Revenue Court within 30 days; otherwise, he 
will be precluded from challenging the sale on any of 
the grounds which could be urged in a suit under s. 112. 
103 Ind. Cas. 851 (4) and 163 Ind. Cas. 463 (6), relied 
on. 69Ind. Cas. 923 (1), distinguished. [p. 409, col. 
2; i p. 410, col. 1.) 

he right of occupancy referred to in sub-s. (6) of 
s. 6 is the right of permanent occupancy and any- 
thing short of this may be purchased by the ijaradar. 
The right of permanent occupancy is not the only right 
of occupancy contemplated by the Act. Sections 6 and 
8 when read in conjunction with s. 46 also show thata 
person may be in lawful possession of ryott land for 
purposes of agriculture without having a permanent 
right of occupation. Hence s. 6 (6) does not operate as a 
bar to the ijaradar purchasing at the auction, the hold- 
ing of his ryot putup for sale by him for arrears of 
rent. The omission of the word ‘‘permanent’’ from 
sub-s. (6) of s.6 makes no difference. If after his pur- 
chase he lets in a tenant during the period of the ijara 
the tenant will automatically acquire a permanent right 
of occupancy. Ifhe does not let in a tenant the tjara- 
dar will be left, on the expiration of his lease merely 
with the right to possession of a non-occupancy ryot. 
180 Ind. Cas. 278 (7) and 164 Ind. Cas. 645 (8), ap- 
proved. [p. 410, col. 2; p. 411, cols. 1 & 2.) 

Where the trial Court after a detailed examination of 
the evidence comes to the conclusion that the evidence 
was true the Appellate Court ought not to reverse 
this finding without stating his reasons. [p, 412, col. 


S. A. against the decree of the District 
Court, Chittoor, dated February 3, 1936. 


Messrs. S. Ramaswami Ayyar, S. V. 
Venugopalachart and S. A. Seshadri Ayyan- 
gar, for the Appellants. 

Messrs. P. Satyanarayana Rao, A. Bhu- 
janga Rao and D. R. Krishna Rao, for the 
Respondents. 


Leach, C. J.—This appeal raises ques- 
tions of importance with regard to the in- 
terpretation of the Mad. Estates Land 
Act, 1908. As the case is not concerned with 
any of the alterations made by the Amend- 
ing Acts of 1934 and 1936 the sections to 
which I shall refer in the course of this 
judgment will be those of the original Act. 
On November 30, 1925, Sadayyappa Govin- 
dappa Mudali, a tenant of ryoti lands in 
the village of Malapudi, which is in the 
Karvetnagar Zamindari, sold his interest 
in certain of the lands to one Kanniappa 
Mudali and mortgaged his interest in other 
of the lands to one Kandappa Mudali. The 
lands sold to Kanniappa have been referred 
to as Sch. A lands and the lands mortgaged 
to Kandappa as Sch. B lands, and it will be 
convenient to continue these descriptions. 
On June 29, 1926, Kanniappa sold his rights 
in Sch. A lands and Kandappa agsignéd his 
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rights as mortgagee in Sch. B lands to res- 
pondent No. 1. 

The owner of the zamindari was one 
Vijayammal, who leased the whole village 
to appellant No. 4 in 1929 for three fasli. 
The period of the lease commenced from 
July 1, 1929, and terminated on June 39, 
1932. As the result, appellant No. 4 became 
the ijaradar or the farmer of the rents, 
of Schs. A and B lands and subject to 
the prohibition of s. 6 (6) of says 
that an ijaradar shall not, while so hold. 
ing, acquire otherwise than by inheritance 
or devise a right of occupancy in land com- 
prised in the ijara. When Vijayammal 
granted this three years’ lease to appel- 
lant No. 4 respondent No. 1 was in posses- 
sion of Sch. A lands as a ryot with a 
permanent right ef occupancy, and admit- 
tedly he continued to hold the lands in such 
capacity under appellant No. 4. It has been 
suggested in the course of this appeal that 
he also held Sch. B lands in the same capa- 
city, but this has not been proved and it 
must be assumed that they were being culti- 
vated by Sadayappa Govindappa Mudali or 
his sub-tenants. So far as this appeal is con- 
cerned, respondent No. 1 must be treated 
merely as the mortgagee of Sch. B lands. 
Respondent No. 1 defaulted in the payment 
of his rent in respect of Sch. A lands for 
Fasli 1339 (1929-30) and default was also 
made inthe payment ofthe rents due for 
this period in respect of Sch. Blands. The 
result was that appellant No. 4 as the tjara- 
dar issued notices under s. 112, Mad. Estates 
Land Act, but these notices were only served 
upon respondent No. 1. It is common ground 
that no patta was ever tendered to respon- 
dent No. 1, but he was accepted as the law- 
ful transferee and as the holder of the per- 
manent right of occupancy of Sch. A lands. 
The notices issued by appellant No, 4 under 
s. 113 were ignored and in due course the 
lands comprised in both the Schedules were 
sold by the Collector for default in payment 
of rents, appellant No. 4 being the purchaser, 
The sales took place on August 26. 1931, 
that is, before the term of the zara expired, 
but possession was not delivered to him till 
February 4, 1933, which was more than seven 
months after the term had expired. 

On February 2, 1934, respondents Nos, 1 
and 2 filed a suit in the Court of the District 
Munsif of Sholinghur for a decree setting 
aside the sale of Sch. A lands on the ground 
of irregularity and directing that possession 
be given to them. They also asked for a 
declaration of their rights as mortgagees of 
Sch. B lands. Respondent No. 2 is the brother 
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of respondent No.1. There were seven de- 
fendants, respondents Nos. 3,4 and 5, and 
the four appellants in this appeal. Respon- 
dents Nos. 3,4 and 5 were made parties as 
sub-tenants of respondents Nos, 1 and 2 who 
had attorned to appellant No. 4 after he had 
purchased Sch. A lands at the auction. Ap- 
pellants Nos. 1 and 2 purchased from appel- 
lant No. 4 the interest which he acquired in 
the sujt properties in the auction, and appel- 
lant No. 3 is his agent. The plaintiffs-res- 
pondents averred that the sale was invalid 
because notice under s. 112 had not been 
served on the original pattadar Sadayappa 
Govindappa Mudali, that s. 6 (6) operated as 
an absolute bar to appellant No. 4 becoming 
the auction-purchaser, and that after the 
sale had taken place the rents which were 
owing were paid, as the zesult of which the 
rights of all the defaulting ryots were res- 
tored; Appellant No. 4 and the other con- 
testing defendants denied that the suit was 
maintainable and averred that the lands had 
been lawfully sold. They also denied that 
there had been any payment of the arrears 
of rent after the sale had taken place. 

The District Munsif held that the sale 
was invalid because notice had not been 
served on the pattadar under s. 112 and that 
consequently the suit was cognizable by a 
Civil Court. He considered that s. 6 (6) was 
not a bar to the tjaradar purchasing at the 
auction and he accepted the evidence of the 
plaintiffs-respondents that after the sale the 
arrears of rent had all been paid and the 
position of the ryots fully restored. On these 
findings he granted a decree declaring that 
the plaintiffs-respondents were entitled to 
Sch. A lands as owners and to Sch. B lands 
as mortgagees and directing the defendants 
to surrender possession of Sch. A lands to 
the plaintiffs. The appellants appealed to 
the District Judge of Chittoor. The Dis- 
trict Judge considered that the chief ques- 
tion which arose for consideration was 
whether an ijaradar who had bought in a 
ryot’s land for arrears of rent was entitled 
to hold the land as an occupancy ryot after 
he had ceased to be a land-holder, and as in 
his opinion s. 6 (6) operated as a bar he held 
that the Collector should have refused to 
deliver the lands to appellant No. 4. On this 
ground he dismissed the appeal. The other 
questions raised in the trial Court were 
argued but in the opinion of the District 
Judge they did not really matter, although 
he held that the allegation of the plaintiffs- 
respondents that appellant No.4 had accept- 
ed the arrears of rent and treated the rent 
sale asa nullity was both “false and an 
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obvious after-thought.” In making this 
sweeping assertion the Discrict Judge did not 
discuss the evidence and it will be necessary 
to return to this matter later. y 

In this Court the appellants have ad: 
vanced two arguments in support of their 
appeal. In the first place they say that the 
suit was not maintainable because the Re- 
venue Court alone had jurisdiction. On the 
assumption that respondent No. 1 was the 
holder of the kudivaram right in both the A 
and the B Shedule lands they say that inas- 
much as he was served with notice under s. 112 
he ought to have filed a suit in the Revenue 
Court. That was, it is urged, his only remedy. 
The second contention is that the District 
Judge entirely misconstrued the effect of 
s.6 (6). The plaintiffs-respondents meet the 
frst argument by saying that the A and B 
Schedule lands stand on different footings 
as respondent No. 1 was not the holder of the 
B Schedule lands, but was merely a mort- 
gagee, and that in any event there was no. 
valid sale inasmuch as no notice was served 
on the original pattadar, Sadayappa Govind- 
appa Mudali, no other patta having been 
issued since he was in occupation of the 
lands. They deny that respondent No. 1 was 
a defaulter within the meaning of s. 112 and 
would have it that the casé comes within 
the Full Bench decision of this Court in 
Rajah of Ramnad v. Venkatarama Iyer 
(1). They also say that the District Judge 
correctly interpreted s. 6 (6), but that he 
erred in holding against them on the ques- 
tion whether appellant No. 4 had accepted 
payment of all the arrears of rent after the 
sale had taken place. 

The appellants obviously cannot treat 
their case with regard to the B Sbedule 
lands as being on the same basis as the A 
Schedule lands. As I have already indicated 
there is no evidence that respondent No. 1 
was ever in occupation of the Schedule lands 
as a ryot: in fact, appellant No. 4 and the 
other contesting defendants made no aver- 
ment to the contrary in their written state- 
ments. Therefore, it will be necessary to 
deal with the A and the B Schedule lands 
separately. For the moment, I will confine 
my observations to the case of the plaintiffs- 
respondents so far as the A Schedule lands 
are concerned. Section 111 says that when 
an arrear is not paid within the revenue 
year in which it accrued due, it shall be law- 
ful for the land-holder to sell the holding or 
any part thereof, in the manner provided by 


(1) 45 M_ 890; 69 Ind. Cas. 923; AI R 1923 Mad. 6; 
43 ML J 264; 16 L W 274; (1922) M W N 501; 31 M È 
T 158 (F B), 
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the Act in satisfaction of what is due with 
interest and costs of the-sale. Section 112 
provides that when the land-holder intends 
to avail himself of the powers given by 
s. 111, he shall serve on the defaulter through 
the Collector a written notice stating the 
amount due for arrears, interest and costs, 
the period for which and, the holding in res- 
pect of which 1t is due, and informing him 
that if he does not pay the amount or file a 
suit before the Collector contesting the right 
of sale within thirty days from the date of 
“service of the notice, the holding or any part 
thereof specified in the notice will be sold. 
If the arrears are not paid and no suit con- 
testing the right of sale is instituted within 
the time stated the land-holder may apply to 
the Collector for sale. Notice was served on 
respondent No. l and as he took no steps to 
contest the right of sale before the Collector, 
and as all the requirements of the Act with 
regard to the proclamation of sale and the 
holding of the auction were complied with 
the sale must be held to be valid so far as 
the A Schedule lands are concerned, if res- 
pondent No. lis in law a ‘dafaulter within 
tae meaning of s. 112. 

The question of the meaning to be at- 
tached to the word ‘‘defaulter” in s. 112 was 
raised and decided recently by a Full Bench 
of this Court of which I and my learned 
brother Patanjali Sastri were members in S. 
A. No. 353 of ee, , Since reported in Laksh- 
mana Tyer Aryasamr Chettiar (2). It 
was there held that a transferee of ryoti 
land who has been accepted by the land- 
holder as the vyot is a defaulter, notwith- 
standing that the procedure contemplated by 
s, 146 has not been complied with. In Midna- 
pore Zaomindart Co. Ltd v. M uthupudayan 
(3), it was held that the word ‘defaulter’ 


within the meaning of the Mad. Estates Land . 


Act denotes only the person whois the re- 
gistered paitadar or his heir or the person 
whom the land-holder has become bound to 
recognize as the ryot under s. 146 of the 
Act. The Full Bench considered that this 
definition was too limited and the land- 
holder might, if he so chose, accept the trans- 
feree without being served with a notice in 
writing or a certified copy of a decree or 
order Of a Civil Court establishing the trans- 
fer or by the production of a sale cer tificate, 
_ whichever happened to be appropriate. 

The Full Bench pointed out, however, that 


before action can be taken under s. 112, s. 53 
(2) AT R 1941 Mad. 149;192 Ind. Cas, 469; (1911) 1 
MLJ1;52L W 976; (1941) M W N 35: 13 R M 558; 
ILR (1941) Mad. 356 (F B). 
(3) 44 M 534; 62 Ind. Cas. 337; A IR 1921 Mad. 195; 
40 M L J213; 29M L T 185; 13L W 387. 


MUNISAMI V, NARASAPPA (MADR.) 


- 403 


requires that the land-holder shall have 


issued a patta to the transferee, not neces- 
sarily bearing his name, but a patta which: 
is intended to be the transferee’s patta. In 
that case a transferee had been accepted as 
a ryot without any formalities and a patta 
had been issued to him though it bore the 


name of the transferor. In the course of the. 


argument in the present case it was suggest- 


ed by Mr. Satyanarayana Rao, on behalf ofthe- 
plaintiffs-respondents that the Full Bench: 


judgment should be read as deciding that a 
person could not be a defaulter within 
the meaning of s. 112, unless in addition 
to being recognized by the land-holder as 
the ryot a patta had been issued to him. 


There is nothing in the language used in. 


the judgment in that case which justifies 
such a construction,e and in order ito avoid 
a similar argument being raised again, I, 
as amember of the Full Bench and as 
the member who delivered the judgment, 
desire to say that what was laid down 
there was that a transferee could be recog- 
nised asa ryot without any formality and 


if he was so recognized he became a defaulter- 
irrespective: 


within the meaning of s. 112, 
of whether a patta was .issued to him or 
not. In view of the provisions of s. 53, 
s. 112 could not however be invoked by 


the land-holder unless he had in fact issued | 


a patta to the transferee. It follows from 
the decision ofthe Full Bench in Lakshmana 
Iyer v. Atyasami Chettiar (2), that respon- 


dent No. 1 was a defaulter within the mean-- 


ing ofs. 112, but as a patta was not issued to 
him either by the zamindarini or by appel- 
lant No. 4 as the ijaradar, the sale was un- 
lawful. 

But this does not mean that the plaintiffs- 
respondents were entitied to challenge the 
validity of the sale in a suit in a Civil Court. 
Section 189 (1) of the Act says that all suits. 
and applications of the nature specified in 
parts A and B of the schedule can be heard 
and determined -by a Collector or other 


revenue officer specially authorized under the- 
Act, and no Civil Court in the exercise of its. 


original jurisdiction shall take cognizanse of 


any dispute or matter in respect of “which such. 


suit or application might be brought or made. 


Clause 12 of Part A relates to a suit ‘‘to- 


contest the right of sale of a holding.” There- 
fore, a suit to contest the right of sale- 
of a holding can only be brought in a 
Revenue Court. Sub-s. (3) of s. 189 provides 
that the decision of a Revenue Court or of 
an appellate or revisional authority in any 
suit or proceeding under the Act ona matter 
falling within the exclusive jurisdiction of 


Pa 


410 . 


the Revenue Court shall be binding on the 
parties thereto and persons claiming under 
them, in any suit or proceeding in a Civil 
Court in which “such matter may be in 
issue between them.” This sub-section does 
not, however, detract from the absolute pro- 
hibition contained in sub-s. (1). It only 
Means that where a matter has been decided 
In a Revenue Court and the decision there 
1s one of the factors in a civil suit the 
finding of the Revenue Court cannot be 
questioned and must be taken as conclu- 
Sive on the particular point at issue in the 
elvil suit. The position then is this. Where 
notice has been duly served upon a default- 
ing ryot he must file a suitin a Revenue 
Court within 30 days; otherwise, he will 
be precluded from challenging the sale on 
any ofthe grounds wlfich could be urged 
ina suit under s.112. And there is autho- 
rity of this Court for this assertion. 

In Rajah of Ramnad v. Venkatarama 
Iyer (1), the Court had to consider a case 
Where no notice under s. 112 was given to the 
ryot by the land-holder of his intention to 
sell. There wasa complete disregard of the 
requirements of s. 112 in this respect and it 
was held that such a case did not come with- 
in cl, 12 of Part A ofthe schedule. Conse- 
_ quently, the Civil Court had jurisdiction. 

The judgment did not go beyond the parti- 
cular facts of the case and cannot be taken 
as having any application to a case where the 
notice was duly served although the question 
referred to and answered by the Full Bench 
was very wide. In Ayya Mudali Velalan 
v. Sourimuthu Udayan (4), Jackson, J. 
held that where a ryot, upon whom notice 
had been served under s. 112, contested 
the landlord’s right of sale on the ground 
that a patta had not been tendered to him 
under s. 53 he was bound to bring a suit in 
the Revenue Court as such a suit fell within 
cl. (12) of Part A of the schedule. The 
learned Judge rightly pointed out that the 
decision in Rajah of Ramnad v. Venkata- 
rama Iyer (1), had here no application. 
In deciding that the Civil Court had no 
Jurisdiction in such a case Jackson, J. relied 
‘on the decision of this Court in Irulappan 
Servat v. Veerappan, (5), where it was said 
that the absence of patta or muchilika would 
‘be a ground for a suit before the Collector 
under the provisions of cl. (12). The latest 
decision on this question is that given by 
Venkatarammana Rao, J., in Raju Goundan 


(4) 53 M L J 222; 103 Ind. Cas. 851; A I R 1927 Mad. 
713; (1927) M W N 304; 38 ML T 382, 

(5) 42 M L J 113; 69 Ind. Oas. 918; A IR 1921 Mad. 
'637; 15 L W 99; 1922) MU WN 67; 3IMLT71. 
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v. Kuppu Goundan (6), where the learned 
Judge said: l 

“The correct view in my opinion is that no suit 
will lie in a Civil Court to set aside a sale on any of 
the grounds which could have been urged to contest 
the right of sale in a suit under s. 112, whether it 
relates to jurisdiction or mere irregularity in proce- 
dure. But where there is no notice of sale, or where 
the ground of attack relates only to matters arising out 
of or consequent on the sale and generally could 
not beurged in asuit under s. 112, the jurisdiction of 
the Civil Court is not taken away.” - 

With these observations I am in full 
agreement. When he was served by appel- 
lant No. 4 with a notice under s. 112 the 
proper course, if he wished to contest the 
right of sale of the A schedule lands, was for 
respondent No. 1 to file a suit in the Reve- 
nue Court. The fact that no patta had been 
issued to him would have entitled him toa 
decision in his favour. He refrained, how- 
ever, from taking this course and so far as 
the. A schedule lands are concerned, he can- 
not challenge the validity of the sale ina 
Civil Court. The sale was held after due 
compliance with all the procedure contem- 
plated by the Act and must stand, unless 
the evidence tendered by the plaintiffs-res- 
pondents justifies a finding that after the 
sale had taken place the land-holder accept- 
ed payment of the arrears and thereby 
cancelled the sale. Turning now to the B 
schedule lands, it is accepted that notice was 
merely served on respondent No. 1, who was 
the mortgagee. Neither the pattadar nor 
his sub-tenants were given any intimation 
of the intention to sell for default in pay- 
ment ‘of the rents due. The omission to 
serve the pattadar brings the case so far as 
the B schedule lands are concerned directly 
within the judgment in Rajah of Ramnad v. 
Venkatarama Iyer (1). Therefore, the plaint- 
iffs-respondents are in a position to main- 
tain the suit to this extent. 

The next question for decision is the effect 
of s. 6 (6). In my opinion, the right of occu- 
pancy referred to in this sub-section is the 
right of permanent occupancy and anything 
short of this may be purchased by the . 
waradar. The right of permanent occupancy 
is not the only right of occupancy contem- 
plated by the Act. Section 46 provides the 
procedure by which a “non-occupancy ryot” 
of a holding, that is a ryot without a per- 
manent right of occupancy, can, subject to 
certain exceptions which 1 shall mention in . 
a moment, convert his interest in the land 
into a- right of permanent occupation for 
agricultural purposes. He must tender a 
sum equal to two and a halftimes the annual 


(6) A IR 1936 Mad. 402; 163 Ind. Cas. 463; (1936) M 
W N €65; 9 R M19. 
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rent payable in respect of the land toge- 
ther with the costs of preparing the neces- 
sary instrument. If he does so, the land- 
helder must confer upon him a permanent 
right of occupancy. Exceptions, however, are 
made in the cases falling under sub-ss. (4) 


and (5) of s.6 and sub-s. (4) of s. 8. Sub-sec-- 


tion (4) of s. 6 states that admission to waste 
land under a contract for the pasturage of 
cattle and admission to land reserved bona 
fide by the land-holder for forest under a 
confract for the temporary cultivation with 
agricultural crops shall not by itself confer 
upon the person so admitted a permanent 
right of occupation. Sub-section (4) of that 
section provides that when a-land-holder has 
reclaimed waste land by his own servants 
or hired labour he may by contract in writ- 
ing prevent any person from acquiring a 
permanent right of occupancy in respect of 
that land during a period of 30 years from 
the date of the first cultivation after re-clama- 
tion. Sub-section (4) of s. 8 says that in 
cases where the interest of the ryot in the 
holding has passed to the land-holder by 
transfer for valuable consideration before 
the passing of the Act otherwise than at a 
Sale for arrears of rent, or has passed by 
inheritance, the land-holder shall have the 
right for a period of 12 years from the pass- 
ing of the Act of admitting any person to 
the possession of the land on such terms as 
may be agreed upon and the person so ad- 
mitted shall not be entitled during this 
period tothe benefit of s. 46. Therefore, 
ss.6 and 8 when read in conjunction with 
s. 46 also show that a person may be in 
lawful possession of ryoti land for purposes 
of agricultural without having a permanent 
right of occupation. Section 153 sets out the 
grounds on which a non-occupancy ryot may 
be liable to ejectment by a suit in a Revenue 
Court. ; 

Emphasis has been laid by the learned 
Advocate for the plaintifis-respondents on 
the fact that in sub-ss. (1), (3), (4) and (5) of 
s. 6 the words “permanent right of occu- 
pancy”’ are used and that in subs. (6) the 
expression is merely “right of occupancy,” 
but the explanation for this is that sub-s. (6) 
was taken from the Ben. Ten. Act, 1885, and 
the draftsman forgot that he had used the 
adjective “permanent” in the other sub-sec- 
tions. Sub-section (3) of s. 23, Ben. Ten. 
Act, as it then stood, read: 

“A person holding land as an tjaradar or farmer 
of rents shall not while so holding acquire a right of 
T o in any land comprised in his ijara or 

rm.” 


tn the Ben. Ten. Act there is no reference 
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to “permanent occupancy” but only to 
“right of occupancy,” although the right 
contemplated is a permanent right. The Cal- 
cutta High Court has consistently corstru- 
ed s.23 (3) as not preventing an ijara- 
dar from becoming a purchaser ata sale of 
an occupancy holding. If he bought at a 
sale held in default of payment of rent, the 
occupancy right only ceased and he was 
entitled to hold the land as a non-occupancy 
holding, to use the words of Sen, J., in 
Midnapore Zamindari Co. Ltd. v. Seeretary 
of State (7), which is the most recent case 
dealing with the subject and in which the 
earlier cases are referred to. The effect of 
s. 6 (6) of the Mad. Act was considered by a 
Bench of this Court in Mohamed Gosukani 
v. Mohamed Sikka Maracayar (8), an appeal 
under el. 15 of the Itetters Patent preferred 
against a decree passed by Curgenven, J., in 
a second appeal. Curgenven, J. said : 

“What happens is that the defaulting tenant loses 
his holding, in which he held an occupancy right, while 
the <jaradar acquires the holding, but without acquir- 
ing the occupancy right.” 

This opinion was accepted by the Bench 
which heard the appeal, and I consider 
rightly so. Section 130 expressly permits a 
land-holder to bid for or purchase a ryot’s 
holding which is to be put up for sale for 
arrears of rent. An ijaradar is the land-holder 
for the time being and it is difficult to see 
why he should be put in a less advantageous 
position than a permanent land-holder when 
he has had occasion to bring a ryot’s hold- 
ing to sale for default in payment of rent. 
If aland-holder buys his tenant’s interest, 
that is the kudivaram right, his purchase 
does not change the character of the land 
from ryoti to non-ryoti. The land-holder in 
such circumstances may cultivate the hold- 
ing himself, but if he lets it to a tenant for 
the purposes of cultivation, except in the 
exceptional cases provided for in the Act, 
the tenant acquires the right of permanent 
occupancy. The position will not be changed 
if an zaradar purchases. If after his pur- 
chase he lets in a tenant during the period 
of the zara the tenant will automatically 
acquire a permanent right of occupancy. {f 
he does not let ina tenant the ijaradar will 
be left, on the expiration of his lease merely 
with the right to possession of a non-occu- 
pancy ryot. Moreover, to read s. 6 (6) as pro- 
hibiting an zjaradar from buying in at a sale 


might lead to great injustice. There might 

(7) 43 C W N 57; 180 Ind. Cas. 278; AI R 1938 Cal. 
804; IL R (1939) 1 Cal. 349; 69 C LJ 51;11 RO 
659 


(8) 59 M 779; 164 Ind. Cas. 646; A I R 1936 Mad. 301; 
70 M L J 146; 1936) M W N 119: 43 I W 486:9R M 
150. 
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be no other bidders, either as the result of 
boycott or lack of interest. Is the ijaradar 
in such circumstances compelled. to leave 
the defaulting tenant in possession? ‘The 
intention of the Legislature could not have 
been to put an ijaradar in such a disad-: 
vantageous position. J have stated what I 
consider to be the reason why the word 
“permanant” was omitted from sub s. (6) of 
s. 6, and I do not consider that this omission 
makes any difference. 
hold that s. 6 (6) does not operate as a bar 
to the z7aradar purchasing at the auction. 

The only other question which remains 
to be considered is that with regard to the 
finding of the District Judge that the plain- 
tiffs-respondents had falsely claimed to have 
paid appellant No. 4 the arrears of rent sub- 
sequent to the sale, The*District Munsif after 
a detailed examination of the evidence came 
to the conclusion that the evidence was true 
and the District Judge ought not to have 
reversed this finding without stating his rea- 
sons. As he considered that s. 6 (6) decided 
the appeal he could have abstained from 
considering any question of fact, but he did 
not content himslf with this and, therefore, 
should have examined the evidence fully 
and stated his reasons for differing from 
the District Munsif. As the District Judge's 
judgment. stands, this Court has no guidance 
as to what was in his mind, and as it has 
become necessary for this Court to decide 
the question of fact the case will have to be 
sent back to the District Judge for a state- 
ment of his reasons for holding that the 
evidence adduced by the plaintiffs-respon- 
dents on the payment of arrears was false 
and an afterthought. The District Judge will 
be directed to submit his reasons to this 
Court within three weeks. The position may 
be shortly put in this way. The suit does 
not lieso far as it challenges the right of 
sale of the A schedule lands, but it does he 
‘on the decision of whether the sale was 
rendered nugatory by reason of the accept- 
tance of the arrears of rent after the sale. 
So far as the B schedule lands are concerned, 
the plaintiffs-respondents are entitled toa 
declaration that the sale does not affect the 
position of respondent No. 1 as a mortgagee. 
The question of costs will be decided when 
the case is further considered after the Dis- 
trict Judge has submitted his reasons for his 
finding on the facts. 


Venkataramana Rao, J.—I agree. 
Patanjali Sastri, J.—I agree, and have 
nothing to add. f 


N.-S. ~ Order accordingly. 
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RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 11 of 1939 
June 16, 1941 
ROBERTS, C. J., DUNKLEY AND 
BLAGDEN, Jd. 
SAW TUN WIN— APPLICANT 
VETSUS ' 
MA HNIN BYU AND ANOTHER— 
RESPONDENTS 

Divorce Act (IV - of 1869), s. 17— Wife making 
allegations of adultery against husband—Allegations 
denied by husband—Decree should not be made abso- 
lute without further inquiry—Wife, not proving 
allegations, though opportunity given—Decree may 
be made absolute. 

Where the wife has made allegations before the 
District Judge that her husband was committing. 
adultery by keeping a mistress, the decree against her 
ought not to be made absolute without further inquiry. 
But where the allegations made by the wife are 
denied by the husband and the wife though given an 
opportunity to prove the truth of her allegations dec- 
lines to cite witnesses and there is in fact no evidence 
to support her allegations, the decree may be made ab- 
solute, 


C. Ref. made by the District Judge, 
Pyapon, for confirmation of decree for dis- 
solution of marriage. 

Mr. A. Loo Nee, for the Applicant. 


Roberts, ©. J.—We are now satisfied 
that a decree absolute may be pronounced. 
in this case. On the previous occasion when 
this matter was before the Full Bench we 
were satisfied as to the adultery alleged in 
the petition; but the case was sent back on 
remand for two reasons. One was because 
the marriage of the petitioner with respon- 
dent No. l had not been satisfactorily proved. 
It is now shown by the order of the learned 
District Judge that the parties have been 
proved to have been married by Thra Tso 
Talu, the pastor of the American Baptist 
Mission at Thatyetchaung village: there is 
evidence to that effect, | 

The second matter on which we were not 
satisfied was that Ma Hnin Byu, respondent 
No. 1, made allegations before the learned 
District Judge that her husband was com- 
mitting adultery by keeping a mistress, and 
in those circumstances the decree against 
her ought not tobe made absolute without 
further inquiry. We directed the learned 
District Judge to take evidence on this 
point. He has, in his order, stated that Ma 
Hnin Byu was given an opportunity to file 
an affidavit, which she did. The counter- 
affidavit denied all the allegations, and when 
an opportunity was afforded to the respon- 
dent to prove the truth of her allegations: 
she declined to cite witnesses and there is 
in fact no evidence to support her allega- 


- 
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tions. In those circumstances the decrée 
will he made absolute. — 


` Dunkley, J.—I agree. | 
Blagden, J.—I agree. 


S. - Decree made absolute. 


CALCUTTA HIGH COURT 
Application in Suit No. 1161 of 1937 
February 24, 1941 

EDGLEY, J. is 
Smt. KIRANBALA CHOWDHURY— 
DEFENDANT 


versus 
HIRALAL DAS AND ANoTHER— 


PLAINTIFF 

Bengal Money-lenders Act (X of 1940), s. 36 (2) (b) 
—Execution sale—Third party purchaser acquiring 
right to apply for completion of sale—Judgment- 
deotor applying under Act—Before expiry of period 
for applying, purchaser's right suspended by iniunc- 
tion—Decree held could be modified against decree- 
holder only—Purchaser’s right to apply for com- 
pletion of sale held protected by s. 36 (2) (b). 

On execution sale the third party purchasers acquir- 
ed aright to apply to the Court with a view to the 
completion of the sale provided that they were pre- 
pared to accept the title. However, before the expiry 
of the period during which they had this right, the 
judgment-debtor applied under the Money-lenders Act 
and obtained an injunction against the purchasers 
whereby the right which they had acquired by reason 
of their purchase was suspended : 

Held, that the right to which reference was made 
in s. 36 (2) (b), Ben. Money-lenders Act, was not neces- 
sarily aright in respect of the property which was 
sold atthe Registrar’s sale. The language of s. 36 
(2) (b) was sufficiently wide to include tne right 
which the purchasers had to apply to have the sale com- 
pleted. The position of the purchasers was safeguard- 
ed by s. 36 (2)(b), Money-lenders Act and the sale 
could not be set aside. The judgment-debtor was, 
therefore, entitled to a modified decree as against the 
decree-holder only. 


Mr. S. P. Chowdhuri, for the Defendant 
(Mortgagor). 

Mr. N. C. 
(Mortgagee). 

Messrs. J. C. Sett and K. K. Das, for the 
Purchasers. ' 


Chatterjee, for the Plaintiff 


Order. —In this case the petitioner has 
applied for certain reliefs under the provi- 
sions of the Bengal Money-lenders Act, 1940, 
which are set forth in detail in the notice 
of motion. It is admitted by the decree- 
holder that the petitioner is entitled to have 
the decree re-opened as against the decree- 
holder and that the rate of interest should 
be calculated at 8 per cent. per annum simple 
interest instead of at the rate of 9 per cent. 
compound which was the rate provided in 
the two mortgage deeds. The main point 
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in dispute, however, is whether or not the 
petitioner is entitled to have the sale set 
aside, which was held on December 20, 1939. 
At that sale the mortgaged property was 
purchased not by the decree-holder but by 
two other persons, namely Butto Krishna Das 
and Ganesh Chahdra Das, who, as required 
by the conditions of sale, deposited 29 per 
cent. of the purchase money in the office 
of the Registrar. Under s. 36, Money-lenders 
Act, it is clear that the transaction, with 
which we are now concerned, may be re- 
opened as between the petitioner and the 
decree-holder. It is, however, provided in 
s. 36 (2) that : 

“Tf in exercise of the powers conferred by sub- 
s. (1) the Court reopens a decree, the Court.... (b) 
shall not do anything which affects any right acquir- 
ed. bona fide by any person other than the decree- 
holder in consequence of the execution of the re-opened 
decres.”’ j 

The main point, therefore, for considera- 
tion in this matter is whether the pur- 
chasers acquired bona fide any right during 
the course of the execution proceedings. 
Having regard to the conditions of sale, 
read in the light of r. 38 of Chap. XXVII, of 
the rules of this Court, there can be no doubt 
in my view, that the purchasers had at 
any rate acquired aright to apply to the 
Court with a view to the completion of the 
sale provided that they were prepared to 
accept the title. Admittedly, however, before 
the expiry of the period during which they 
had this right, the petitioner in this case 
had obtained an injunction against them, 
which restrained them from taking any 
further steps in connexion with the execu- 
tion proceedings. It follows, therefore, that 
the right which they had acquired by reason 
of their purchase was suspended while 
this injunction was in force. J am informed 
that this injunction was removed a few days 
ago. The right to which reference is made 
in s. 36 (2) (b), Bengal Money-lenders Act, is 
not necessarily a right in respect of the 
property which was sold at the Registrar's 
sale. In my view, the language used is 
sufficiently wide to include the right which 
the purchasers had to apply to have the sale 
completed. This right would of course dis- 
appear if the sale were now set aside, and 
in these circumstances I am of opinion that 
the position of the purchasers is safeguarded 
by s. 36 (2) (b), Money-lenders Act. 

I do not think any question can arise in 


‘the present case with regard to the pay- 


ment of instalments, as admittedly the 
whole of the purchase money is available 
for the purpose of meeting the dues of the 
cecree-holder, and in these circumstances 
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the petitioner would not benefit in any way 
by an order directing that instalments should 
be paid. The result is that the petitioner 
will be entitled to a modified decree as 
against the decree-holder only and to the 
reliefs which he seeks in the first three 
prayers in the notice of motion. The peti- 
tion is dismissed in respect of prayers (4) 
and (5), and he will be entitled to a new 
decree with interest calculated at 8 per cent. 
simple up to date. Having regard to the 
language of s. 36 (2) (a) the decree-holder 
will be entitled to his costsin respect of 
this application and in respect of the re-open- 
ed decree. Further, the purchasers will be 
- entitled to recover their costs against the 
petitioner. 


S. Prder accordingly. 





PRIVY COUNCIL 
Appeal from the Supreme Court of Hong 
Kong 
May 20, 1941 
LORD ATKIN, LORD RUSSELL or KILLOWEN, 
LORD ROMER, SIR GEORGE RANKIN 
AND LORD J USTIOE CLAUSON 
-= DAIREN KISEN KABUSHIKI KAISHA 
AND OTHERS—APPELLANTS 
Versus 
SHIANG KEE (OTHERWISE KNOWN 
as Tauer CHINA MERCHANTS 
STEAM NAVIGATION Co., Ltp.— 


RESPONDENT sae 

Companies Ordinance, (19382), s. 31 )—Gompany 
aed under laws of Republic of China 
having held office in Chinese province and branch 
at Hong Kong—Company dissolved by decree of 
Chinese Court—Petition for winding up, in Supreme 
Court of Hong Koug—Court held had power to order 
a winding up under s. 313 (2). l 

Where a company has ceased to exist by an act of 
the country by whose acts and under whose law it 
was made a juristic entity, it must accordingly be 
treated as non-existent by all Courts administering 
English Law. Lazard Bros. & Co. v. Midland Bank 
(1), referred to. 

The company was incorporated under the laws cf 
the Republic of China, having its head office at 
Chefoo, in the Chinese Province of Shuntung and one of 
its branches was situated at Hong Kong. The’ com- 
pany was dissolved by decree of the District Court 
of Chungking, Szechuen. In view of the dissolution 
of the company the share-holders presented a petition 
in the Supreme Court of Hong Kong for the winding 
up of the company under the provisions ofthe Com- 
panies Ordinance, 1932, and a winding up order was 
made : l l 

Held, that the power of making the winding up 
order was expressly conferred upon the Supreme 
Court of Hong Kong bys. 313 (2) of the Companies 
Crdinance, 1932. As the company had ceased to exist 
it had necessarily ceased tocarry on business in the 
colony, and in such circumstarces the sub-section in 
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terms empowered the Court to wind it up notwith- 
standing that it had been dissolved and ceased 
to exist by virtue of thelaw of the Republic of China. 
Inre The Russian Bank for Foreign Trade (2), 
referred to. 


Messrs, H. B. Vaiseyand H. Atkins (for 
Mr, C. Stevenson), for the Appellants. 


Messrs. P. A. Sellers, K. C. and Kenelm 
Preedy (for Mr. E.V. E. White), for the 
Respondent. 


Lord Romer.—The appellants and the 
respondents are (or were untilit ceased to 
exist) share-holders in a company known 
as the Ching Kee Steam Navigation Com- 
pany, Ltd. The company was incorporated 
in the year 1920 under the laws of the 
Republic of China, having its head office 
at Chefoo, in the Chinese Province of Shan- 
tung. It had also several branches, one 
of which was situated at Hong Kong. Its 
main business appears to have been that 
of owning steamships, of which, at the out- 
break of hostilities between China and 
Japan, it possessed 20. Of these 6 were, 
and still are, in the harbour of Hong 
Kong. 

On February 21, 1939, the company was 
dissolved by decree of the District Court 
of Chungking, Szechuen. In the normal 
course of things, the jurisdiction to make 
such a decree in the case of this company 
would have been vested in the District Court 
of Fooshan, in the Province of Shantung, 
of which the immediate higher Court was 
the Shantung Provincial Court. But in 
February, 1939, the Japanese were in 
military occupation of the Province and 
the Chinese Courts there were not able to 
exercise their judicial functions. But it is 
provided by the Chinese Code of Civil Pro- 
cedure that whenever a competent Court can- 
not legally or physically exercise its judicial 
powers an immediate higher Court may desig- 
nate some other Court to assume jurisdiction. 
Accordingly, on February 20, 1939, the 
Supreme Court of China made an order 
designating the District Court of Chungking, 
Szechuen, to assume jurisdiction over the 
case of the company. 

In view of the dissolution of the company 
the respondents, on March 29, 1939, pre- 
sented a petition in the Supreme Court 
of Hong Kong for the winding up of the 
company under the provisions of the Com- 
panies Ordinance, 1932. The jurisdiction to 
make such an order is conferred upon that 
Court by s, 313 of the Ordinance, the 
material provisions of which are :— 

“313 1) (6) The circumstances in which an un- 
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registered 
follows ;— 

(t) Ifthecompany is dissolved, or has ceased to 
carry on business, ..... 

(iii) If the Court is of opinion that it is just and 
equitable that the company should be wound up. 

“313 (2) Where a company incorporated outside 
the Colony which has been carrying on business in 
the Colony ceases to carry on business in the Cdlony, 
it may be wound up as an unregistered company 
under this Part of this Ordinance notwithstanding that 
it has been dissolved or otherwise ceased to exist as a 
Company under or by virtue of the laws of the country 
under which it was incorporated.” 


The petition came on for hearing before 
the Chief Justice of Hong Kong on July 3, 
1939, when a winding-up order was made. 
It should be mentioned that in the mean- 
time—viz.: on May 5, 1939—the order dis- 
solving the company madeby the District 
Court of Chungking had been taken by way 
of appeal to the Supreme Court, Szechuen, 
and that the appeal had been dismissed, 

The present appellants, who had opposed 
the making of the winding up order by the 
Chief Justice appealed in due course to the 
Full Court of Hong Kong, who by order 
dated January 5, 1940, dismissed the appeal 
with costs. From thislast mentioned order 
an appeal is now brought before His 
Majesty in Council. 


company may be wound up are as 


In opposing the petition before the Chief 
Justice the appellants relied solely upon 
what they conceived to be the. merits of 
their case. But inthe Full Court they put 
forward in addition an altogether new 
contention. They asserted that by reason 
Of the military occupation of the province 
of Shantung by the Japanese forces, the 
jurisdiction of the Chinese Courts over the 
company had been ousted; that the decree 


of February 21, 1939, was a nullity; and. 


that the company had accordingly never 
been dissolved. The Full Court, consisting 
of Lindsell and Fraser, JJ., had no difficul- 
ty in repelling this contention. And Mr. 
Vaisey, in presenting his arguments on 
behalf of the appellants before this Board 
frankly, and quite properly, admitted that 
he could not challenge the correctness of the 
decision of the Full Court on this point. 
The position, therefore, is this. The com- 
pany has ceased to exist by an act of the 
country by whose acts and under whose 
law it was made ajuristic entity, and must 
accordingly be treated as non-existent by 
all Courts administering English Law (see 
as to this the observations of Lord Wright 
in Lazard Bros. & Co. v. Midland Bank: (1). 
In these circumstances both the Chief 
Justice and the Full Court of Hong Kong 
(1) (1933) A C 289 (297), 
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held that they had power to order the com- 
pany to be wound up in that colony. 

They found a precedent for so holding in 
the case of In re The Russian Bank for 
Foreign Trade (2) where Maugham, J., as he 
then was, ordered a winding up in this 
country of a Russian bank which had a 
branch office inthis country but had been 
dissolved by Russian legislation. But in 
truth no precedent was required in order 
to establish the power of the Supreme Court 
of Hong Kong to make such an order. The 
power was expressly conferred upon it by 
s. 313 (2) of the Companies Ordinance, 1932. 
Asthe company had ceasedto exist it had 
necessarily ceased to carry on business in 
the colony, and in such circumstances the 
sub-section in terms empowers the Court to 
wind it up notwifhstanding that it has 
been dissolved and ceased to exist by virtue 
of the law ofthe Republic of China. That. 
the Court rightly exercised the power sc 
conferred upon it is abundantly clear. 
There are valuable assets formerly belong- 
ing to the company that are still in Hone 
Kong, and it is essential in the interests. 
both of the former sharehclders and of such 
creditors of the company as there may be 
that these assets should be protected and 
distributed amongst those who-may be 
found to be entitled to them. This can 
Only be done by means of a winding-up- 
order? 

For these reasons their Lordships are of 
opinion that this appeal should þe dismissed 
and they will humbly advise His Majesty 
accordingly. The appellants must pay the 
respondents’ costs of the appeal. 

S. Appeal dismissed. 


Solicitors for the 
Waltons & Co. 

Solicitors for the Respondents.—Messrs. 
Reid Sharman & Oo. 


(2) (1933) 1 Ch. 745. 


Appellants..— Messrs.. 


CALCUTTA HIGH COURT 
Application in Suit No. 2053 of 1940 
December 10, 1940 

i LORT-WILLIAMS, J. 
NASKARPARA JUTE MILLS Co. Lrp. 
—PLAINTIFYS 

VETSUS 
NIRMAL KUMAR JAIN—DEVENDANT 
Injunction—Calcutta High Courts jurisdiction to 
restrain defendant from litigating in another Court 
on ground of convenience—Civil Procedure Code (Aci 
V of 1808), s. 10—Expression “ matter in isse," 
meaning, 
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Calcutta High Court’s powers of control over per- 
‘SONS within its jurisdiction, by injunctions . operating 
in personam, are not restricted hy the provisions of 
the Civil P. ©. It has jurisdiction to restrain a de- 
fendant from litigating in another Court on the ground 
of convenience. 130 Ind. Cas. 252 (1), Mungle Chand 
v. Gopal Ram (2) and 154 Ind. Cas. 645 (3), relied 


on. 

Section 10, Civil P. C., only applies and forbids the 
Court from proceeding with the trial of anv 
suit where the matter in issue is also directly and 
‘Substantially in issue in a previously instituted suit 
between the same parties. The expression ‘matter in 
issue’ ins. 1), has reference to the entire subject in 
-controversy between the parties. 36 Ind. Gas. 641 
(5), relied on. 


Messrs. S. M. Bose and J.K. Mitter, for the 


Plaintiffs. 
Mr. K. P. Khaitan, for the Defendant. 


Order.—This is.a petition by the plain- 
tiffs, the Naskarpara Jute Mills Co. Ltd. 
against the defendant, Nirmal Kumar Jain, 
in suit No. 2053 of 1940. In that suit the 
plaintiffs allege that by an agreement dated 
November 24, 1939 the plaintiffs, through 
‘their managing agents, Messrs. The Howr ah 
‘Trading Co. Ltd., sold to the defendant 
certain hessian cloth through the ageney of 
Basant Lal Masudi, acting as broker for 
both parties. The defendant failed to take 
“delivery ofsome of the cloth which was 
subsequently sold by the plaintiffs who claim 
the difference between the contract and the 
market price. The written contract of sale 
-contained an arbitration clause. The plain- 
‘tiffs allege that in ordar to avoid payment 
and to ‘defeat the arbitration proccedings, 
-defendant has filed a suit in the Gourt of 
the Subordinate Judge at Arrah in Bihar, 
being title suit No. 34 ‘of 1940, They allege 
‘that the defendant at all material times 
-resided in Calcutta and carried on business 
-there and had his office within the jurisdiction. 

The broker also resides within the juris- 
„diction, and the contract notes were passed 
by him to the parties in Calcutta. In the 
Arrah suit, the defendant, Nirmal Kumar 
Jain, has sued the Howrah Trading Co. 
Ltd., the Naskarpara Jute Mills Co. "Ltd, 
-and one J aganath Das Jain, for a declaration 
-inter alte that the contract to which I have 
referred is void. He alleges that prior to 
the making of that contract, the Howrah 
‘Trading Co. Ltd, and the Naskarpara Jute 
Mills Co. Ltd., sent their munib to Arrah 
-and induced the plaintiff to agree to enter 
into contract transactions by way of gaming 
and wagering ‘vith the defendant, “for the 
purchase and sale of hessian cloth, that it 
was agreed that performance of such con- 
tracts of purchase and sale would not be 
-demanded by either party, and that no 
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delievery would be given or asked for, but 
that the contracts would be settled by pay- 
ments of difference, and that transactions 
were to commence in November 1939. 
Further he alleges that Jaganath Das Jain, 
defendant No. 3, was attached to his office 
and was fr iendly with the first two defen- 
dants and the broker, Basant Lal Masudi, 
that all three defendants in collusion with 
the broker without the knowledge or consent 
of the plaintiff, brought into existence the 
contract of November 24, 1939, between the 
plaintiffs on the one side and the Howrah 
Trading Co. Ltd., and the Naskarpara Jute 
Mills Co, Ltd., on the other. Then he goes 
on to allege that at the time J aganath Das 
Jain entered into that contract, and through- 
out, the parties never intended that any- 
thing more than differences should be paid, 
and that the transaction was a Wagering 
transaction and had not been consciously 
ratified by the plaintiff. 

Further, he alleges that he resides and 
has his head office in Arrah where defen- 
dant No. 3, Jaganath Das Jain, has his 
residence, and the alleged head agreement, 
namely the agreement alleged to have been 
made prior to the contract of November 
24,1939, was made within. the jurisdiction 
ofthe Arrah Court. The plaintiffs in the 
present suit, the Naskarpara Jute Mills Co., 
Ltd., therefore, allege that their suit in this 
Court is more comprehensive than the suit 
filed at Arrah, and ask for an injunction 
restraining the defendant, Nirmal Kumar 
Jain, from proceeding with the Arrah suit. 
The defendant has not filed any affidavit 
in opposition to this petition, but there is 
another petition before me, filed by the 
defendant, Nirmal Kumar Jain, in the 
present suit in which he asks for stay of 
this suit on the ground that the Arrah suit 
is more comprehensive and that the matters 
in issue in the two suits are the same. On 
his behalf reference has been made to s. 10, 
Civil P. C. and the point has again been 
raised that this Court has no jurisdiction to 
issue an injunction restraining the defendant 
ina sult before this Court from proceeding 
with a suit in another Court if the provisions 
of s. 10 apply. I need only draw attention 
to my own judgment in the case in A. Milton 
& Co. v. Ojha Automobile Engineering = 
(1) following the decision of Sale, J., 
Mungle Chand v. Gopal Ram (2) which =e 
been repeatedly followed in this Court and 
which, as the learned Judge states in his 

(1) 570 1280: 130 Ind. Cas. 252; A IR 1931 Cal. 


279; Ind. Rul. (1931) Cal. 380. 
(2) 34 Cel 01. 
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judgment,-was in accordance with the view 
held by Judge of this Court for a long series 
of years. On p. 103* he says: 

“This Court has acted for a long series of years on 
the view that its powers of control over persons within 
its jurisdiction, by injunctions operating in personam, 
are not restricted by the provisions of the Civil P. C 
and Ithink it is too lateto ask us to depart from its 
practice.” 


Similarly, in the case in Durgaprasad v. 
Kautichandra Mukherji (3) it was held 
that the Court has jurisdiction to restrain a 
defendant from litigating in another Court 
on the ground of convenience. Panckridge, 
J. said in that'case at p. 693t : 

“Having regard to the various authorities to which 
reference has been made, I think it must be conceded 
that the Court has jurisdiction to restrain a defendant 


from litigating in another -Court on the grounds of 
convenience.”’ 


The cases to which he referred were those 
which I have mentioned and, in addition, 
the case of Mulchand Raichand v. Gill & 
Co. (4). Apart. from these considerations, 
s. 10 only applies and forbids the 
Court from proceeding with the trial 
ofany suit where the matter in issue is 
also directly and substantially in issue 
in a previously instituted suit between the 
Same parties. It is true that the Arrah suit 
was instituted before the Bihar suit, but 
the parties are not the same, nor are the 
matters in issue, nor isthe matter in suit 
in the Calcutta suit directly and substantial- 
ly in issue in the Arrah suit. As stated in 
the judgment of Sir Ashutosh Mookherjee in 
the case in Bepin Behari v. Jogendra 
Chandra (5) : 

“The expression ‘matter in issue’ in s. 10, Civil P. C., 


has reference to the entire subject in controversy bet- 
ween the parties.” 


Now, in the first place, it is difficult to 
understand from the plaint in the Arrah 
suit what the plaintiffs case is. The plaint 
is confusing and contradictory. It is alleged 
that the plaintiff entered into an agreement 
to carry on gaming and wagering, but that 
it was with the three defendants, including 
Jaganath Das Jain. Then it is admitted 
that the contract of November 24, 1939 was 
“brought into existence,” whatever that may 
mean, and that a contract between him and 
the first two defendants, namely the Howrah 
Trading Co. Ltd., and the Naskarpara Jute 
Mills, Ltd., was made to carry on by 


(3). AIR 1935 Cal. 1; 154 Ind. Cas. 645; 61C 670; 
38 CW N 818; 7 RO 584. 

(4) 44 B 283; 53 Ind. Cas. 518; A I R 1920 Bom. 
296; 21 Bom. LR 963. 

(9) 24C LJ 514; 36 Ind. Cas. 641; AI R 1917 Cal. 
248. 


“Page of 34 G.—{[Ed.] o H 
+Page of 61 C.— {Ed.] 
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way of gaming and wagering, but in the 
same breath he alleges that defendant No. 3, 
namely Jaganath Das Jain, entered into the 
contracts and throughout the parties, which 
apparently included himself, never insisted 
that there should be any actual transfer of 
goods, Having said this, he goes on to 
allege that this contract was never conscious- 
ly ratified by him, and though he states 
that what he calls the “head agreement,” 
being the agreement to enter into gaming 
and wagering transaction was made at 
Arrah, he does not deny that the contract 
of November 24, 1939, was made in Calcutta 
through the agency of the broker acting on 
behalf of both parties. The issue raised in 
the Arrah suit, therefore, is confined to the 
question as to whether there was collusion 
and conspiracy between three defendants, 
as alleged. It is obvious that a decision in 
the Arrah suit might not affect the issues 
which are raised in the Calcutta suit. Tor 
example, if the Arrah Court held that there 
was no conspiracy or collusion, there would 
still remain to be decided the question as 
to whether the sum claimed in the Calcutta 
sult was due to the plaintiff or not. In fact, 
strictly speaking, the Arrah Court, apart 
from the question of collusion and conspi- 
racy, would have no jurisdiction to decide 
the question whether such a contract as 
that alleged on November 24, 1939, had 
been made or not, and certainly not whe- 
ther the difference claimed by the plaintiff 
between the: contract and the market price 
was clue to the plaintiff or not. Apart from 


‘these considerations, it is clear to me that 


the balance of convenience is in favour of | 
all these issues being decided in the Calcutta 
Court. The contract alleged on November 
24, 1939 obviously depends upon witnesses 
who live in Calcutta and upon documents 
which are in the custody of persons in 
Calcutta. 

The issue raised by the defendant as to 
conspiracy and collusion, must depend al- 
most entirely on the evidence of the defen- 
dant alone, because it is hard to believe 
that he would seek to rely upon the evidence 
of Jaganath Das Jain who is alleged to be 
residing at Arrah, in support of the con- 
tention that Jaganath was a party to the 
conspiracy and collusion about which 
Nirmal Kumar Jain complains. Nor is he 
likely to rely upon the broker’s evidence 
for similar reasons; andif he sought to do 
that he also resides in Calcutta. I think it 
is obvious in this case that the Arrah suit 
was instituted with the object of defeating 
the arbitration proceedings which had been 
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instituted before the Bengal Chamber of 
Commerce, and in such circumstances it is 
idle to say that the Court has no power to 
interfere or to see that justice is done bet- 
ween the parties. For these reasons the 
petition of the Naskarpara Jute Mills Co. 
Ltd., is allowed with costs, to the extent 
that an injunction is granted restraining 
the defendant from proceeding with, or 
taking any step in Title Suit No. 34 of 1940 
in the Court of the first Subordinate Judge 
ab Arrah, pending the final determination 
of this suit. The socond petition, namely 
that of Nirmal Knmar Jain is dismissed with 
costs. 


— 


S Order accordingly. 





OUDH CHIEF COURT 
Second Rent Appeal No. 25 of 1935 
August 11, 1941 ; 
GHULAM HASAN, J. 
RAJ BAHADUR SINGH—DEFENDANT 
—APPELLANT 
Versus 
PIRTHVIPAL SINGH AND oTHERS— 
PLAINTIFFS— RESPONDENTS 

Oudh Rent Act (XXII of 1886), s. 108 (15)—Suit 
for profits—Lambardar not producing accounts —If 
can rely on patwari's statement—Decree for gross 
rental. 

In a suit for profits where the defendant lanbardar 
does not produce accounts of the actual collections and 
does not give any adequate explanations for not pro- 
ducing the accounts, ib is not competent for him to 
rely upon the patwart’s statement in proof of the tol- 
lections dictated by him and to plead that he did not 
realise more than what was contained in the pat- 
wari's statement and thatthe suit should be decreed 
against him only on the basis of the collections prov- 
ed bythe patwart. 80 Ind. Cas. 469 (1), distinguish- 
ed, 100 Ind. Cas. 743 (2), explained. 

S. R. A. against the order of the District 


Judge, Bara Banki, dated February 16, 1938. 


Mr. B. K. Dhaon, for the Appellant. 
Messrs. R. B. Lal and M M. Lat, for 
Respondents Nos. 1 and 3. 


Judgment.—The only question arising 
in this appeal is whether the Courts below 
were justified in decreeing the suit for 
profits on the basis of gross rental. 

The plaintiffs admittedly owned three 
annas sharein the property in suit while 
12 annas share is held by the defendant- 
appellant, who is also a lambardar. The suit 
related to the share of the plaintiffs for the 
profits for the years 1341 to 1344 Fasli. No 
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the patwari showing both the gross rental 
and the actual collections. The patwart was 
also examined by the plaintiff on their 
behalf. 

The learned Assistant Collector held that 
the dafendant owed a duty to his co-sharers 
to try every possible means to realise the 
rent and having failed to perform his duty 
he was under the circumstances responsible 
for payment of the profits on the basis of 
gross rental and not on the basis of the 
actual collections. The suit was, therefore, 
decreed on the basis of the gross rental as 
the lambardar had been grossly negligent. 

The learned District Judge in appeal up- 
held the view taken by the Assistant Collec- 
tor. In his judgment the figures prepared 
by the patwart have been shown to be 
wrong. The learned District Judge was 
of the opinion that the collections were 
less than half the demand, that the lambar- 
dar had not produced any accounts of his 
collections nor had he examined himself nor 
any servant of histo show that he did his 
utmost to make collections. He also took 
into consideration the fact that the lambardar 
had brought no suits for arrears of rent and 
had taken no distraint proceedings. 

In the second appeal it is contended on 
behalf of the defendant-appellant that the 
finding of negligence recorded by the two 
Courts below is erroneous in law. It 
appears from the statement filed by the 
patwari that the gross rental was Rs. 2,450-8-4 
and the actual collections were Rs. 1,279-12-4 
for the years in suit. This shows a percent- 
age of about 52 percent. It is argued that 
according to the statement given by the 
patwari the tenants were hard pressed and 
indebted and that even if suits had been 
brought or distraint proceedings had been 
taken, no more amount could have been re- 
alised. I am of opinion that the finding 
of gross negligence arrived at by the Courts 
below against the defendant lambardar is 
perfectly justified and cannot be disturbed 
in second appeal. A reference to para. 7 
cf the written statement will show that 
the defendant-appellant claimed that he had 
realised the profits of his own share and that 
he had no objection to a decree being passed 
against him, if it was proved that he had 
realised anything in excess of his own shate 
of the profits. The plaintiffs admittedly 
did not make any collections and whatever 
collections were made were made by the 
defendant-appellant as lambardar. “He pro- 
duced no accounts of these collections and 


accounts were produced by the cdefendant-. the plaintiffs had no other alternative in the 
appellant, but a statement was prepared by circumsésances but to produce the patwart, 
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who prepared a statement showing the 
amount of the gross rental and the actual re- 
alisation, There was an obligation cast 
upon the lambardar to do his best to realise ' 
the profits of the property. It was equally 
his duty to keep clear accounts of the collec- 
tions made by him, and it is not open to 
him, in a suit for profits brought against 
him by a co-sharer, to plead, in the absence - 
of any aecounts that the suit should be 
<lecreed against him only on the basis of actual 
collections proved by the patwari. In a case 
where the defendant lambardar does not 
produce accounts of the actual collec- 
tions and does not give any adequate ex- 
planations for not. producing the accounts, 
it is not competent for him to rely upon 
the patwari’s statement in proof of the 
collections dictated by him and to plead 
that he did not realise more than what 
was contained in the patwari’s statement, 
There is no reason to think that if the 
lambabdar had been diligent in the perform- 
ance of his obligations, had filed suits for 
arrears of rent and had taken distraint pro- 
ceedings against the tenants, he would not 
have been able to realise more. Having 
regard to the circumstances of the present 
case, I am satisfied that the decisions of the 
Courts below awarding a decree to the 
plaintiffs-respondents on the basis of the 
gross rental is correct and must be main- 
tained. 

Reference has been made by learned 
Counsel on behalf of the defendant-appellant 
to Ganga Prasad v. Bachhu Lal, (À. L. R, 
1925 Oudh 317=8 R. D. 45) (1). This isa 
decision by the learned Additional Judicial 
Commissioner. There it was held that when 
a co-sharer wishes to charge the lambardar 
beyond what is admitted on the ground that 
he has collected more or might but for 
gross negligence or misconduct have col- 
lected more than’ what is admitted, it lies 
on the co-sharer to prove how much more 
the lambardar has collected or might have 
collected but for the gross negligence or 
misconduct than is admitted. The case is 
clearly distinguishable from the present case 
inasmuch as it is not admitted in the pre- 
sent case, nor is it proved by the lambardar 
by satisfactory evidence, such as the produc- 
tion of accounts etc., that he did not collect 
more or that he but for gross negligence 
and misconduct, could not have collected 
more than what was dictated by him to the 
patwart. 

The other decision relied upon by learn- 

(1) ATR 1925 Oudh 317; 80 Ind. Cas. 469:90& A 
L R90. LRS5A ()5;8RD45. . ° < 
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ed Counsel is reported in Badri Prasad v. 
Girdhar, (A. I, R. 1927 All. 405) (2). The 
only thing held in that case was that a mere 
fact that a large proportion of rents remain- 
ed uncollected does not necessarily lead to 
the inference that the lamhardar was negli- 
gent. This proposition is not open to ques- 
tion. On the facts or the case, however, the 
finding was that the collections made by 
the lambardar were not good, but the 
presumption if any, arising in favour of 
the plaintiffs by the fact of the collections 
not being good, was counter-balanced by 
certain other facts that had been notified by 
the lower Appellate Court in its judgment. 

I hold, therefore, that the decision of the 
Courts below is fully justified by the 
materials on the recòrd and thecircumstances 
of the case. 


_ The result is that this appeal fails and 
is dismissed with costs. 


D. Appeal dismissed, 
@) A I R 1927 All. 405; 100 Ind. Cas. 743; LR 8 A 
92 Rey. 


—_ gamang 


CALCUTTA HIGH COURT 
Appeal No. 96 of 1939 
December 16, 1940 
B. K. MUKHERJEA, J. 

Munshi SERAJUL HUQ MIA AND OTHERS 
—PLAINTIFFS—ÅPPELLANTS 
VETSUS 
ABJAL MIA, DEFENDANT AND ANOTHER 
—DEFENDANTS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 4, 48-C, 
48-F — Principle that decree for eviction against 
lessee ts binding on sub-lessee though not made party 
to sutt, does not apply to tenancy created under Bengal 
Tenancy Act—Suo-lessee of under-raiyat is tenant— 
Word "transfer in s. 48-F, uf includes sub-lease— 
S. 4, whether controls s. 48-F —Under-raiyati holding 
of second degree created before 1928—S. 48-F, if ap- 
plies. 

The principle that a decree for eviction against a 
lessee is binding on the sub-lessee even though the 
latter has not béen made a party to the suit and he can 
be ejected inexecution of the decree without any pro- 
ceeding under O. XXT, r 97, Civil P. C., cannot have 
any application to a tenancy created under the Ben. Ten, 
Act. Persons who are under-raiyats within the mean- 
ing of s. 4, Ben. Ten. Act can be ejected only under the 
provisions of s. 43 (¢) of the Act and not otherwise, 

An under-ravyat, as defined ins. 4, Ben. Ten. Act, 
means a tenant who holds immediately or mediately 
under a ratyat. A sub-lessee, therefore, of an under- 
raiyat is not a trespasser but a tenant. 

The wording of s. 48-F, Ben. Ten. Act, is quite com- 
prehensive and the word ‘transfer’ is sufficiently wide 
to include a sub-lease as well. Section 4 of the Act 
cannot control s. 48-F. Rather it pre-supposes that a 
sub-lease is validly created. 

Section 48-F, does not apply where an under-ray att 
holding of thesecond degree was created before 1928. 
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Section 48-F was introduced for the first time by the 
amending Act of 1928. As the law stood before that, 
an under-raiyatt holding was neither heritable nor 
transferable but there was an exception in the case of a 
“ sub-lease, as a power to sub-let was implied in the 
definition of an under-ratyat as given ins. 4 of the 


Act. 175 Ind. Cas. 509 (4), relied on. 

A. from the appellate decree of the 
District Judge, Noakhali, dated May 
26, 19388. 


Mr. Obaidul Hug for Mr. Hamidul Hug, 
for the Appellants. 

Mr. Jitendra Kumar Sen Gupta, for the 
Respondents. 


- Judgment.—This is an appeal on behalf 
of the plaintiffs and it arises out of an 
action in ejectment. The material facts lie 
within a brief compass and may be stated 
as follows: The plaintiffs admittedly hold 
as raiyals certain lands which are recorded 
in C. S. Khatian No. 96 of mouza Betua. 
Under them there was an under-ratyate 
held by two persons, Tajamaddin and 
Roushan Ali which was recorded in Khatian 
No, 96. The plaintiffs instituted a suit for 
ejectment against Tajamaddin and Roushan 
Ali in the year 1928, and, having obtained 
a decree, executed the same and took deli- 
very of possession of the property through 
Court on November 11, 1931 They suc- 
ceeded in obtaining actual possession ofthe 
lands comprised in the under- atyati holding 
with the exception of two plots, namely 
plots Nos. 594 and 594/748 in respect of 
which the present suit has been instituted. 
The defendants who are in occupation of 
these plots resisted the attempt of the plain- 
tiffs to take possession of the same on the 
allegation that they were dar kol ratyats 
or under-raiyats of the second degree under 
Tajamaddin and Roushan Ali in respect 
of these two plots and being in possession 
since the time of their ancestors, they had 
acquired occupaDy rignts inthe same. Both 
the Courts below have accepted the story 
of the defendants and have dismissed the 
plaintifis’ suit, and itis against this decree 
of dismissal that the present second appeal 
has been preferred. The learned. Advocate 
for the appellants has raised three points 
in support of the appeal. The first point 
taken is that the defendants being on their 
own admission sub-lessees under Tajamaddin 
and Roushan Ali, are bound by the.decree 
for ejectment that was passed against the 
latter and, as such, they have no subsisting 
interest in the property. The second ground 
urged is that an under-ratyat has no right 
to create a sub-tenancy under him, at any 
rate, without the consent of landlord and 
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the defendants are trespassers in the eye of 
the law. In the last place, it is said that 
the Courts below erred in holding that the 
defendants have acquired the limited interest 
ofa tenant by adverse possession. 

As regards the first point, it may be taken 
to be established by authorities that a decree 
for eviction against a lessee is binding on 
the sub-lessee even though the latter has 
not been made a party to the suit and he 
can be ejected in execution of the decree 
without any proceeding under O. XXI, r. 97, 
Civil P.-C.: vide Ramkissen Das v. Binjray 
Chowdhury (1) and Sk.. Yusuf Jyotish 
Chandra (2) Assuming that the principle 
is applicable to the case of a tenancy under 
the Ben. Ten Act, I do not think it is of 
any assistance to the plaintiffs in the present 
case. According to this view, the only 
remecy of the landlord would be to execute 
the decree which he obtained against the 
lessee, against the sub-tenant also, But this 
remedy is no longer open to the present 
plaintiffs, as more than three years have 
already passed since the decree was executed. 
against Tajamaddin and Roushan Ali and 
a suit is barred under s. 47, Civil P.C. I 
am of the opinion, however, that this princi- 
ple cannot have any application to a tenancy 
created under the Ben. Ten. Act. If the 
defendants are under-ravyats within the 
meaning ofs.4, Ben. Ten. Act, they can be 
ejected only under the provisions of s. 48 
(c) of the Act and not otherwise. If, on the 
other hand, they are not under-razyats, they 
must be deemed to be trespassers and can 
be turned out irrespective of any decree 
for ejectment having been obtained against 
their alleged lessors. 


The material fact for consideration, there- 
fore, is as to whether as sub-lessees under 
an under-raiyat, the defendants have acqui- 
red the status ofan under-ratyat under the 
Ben, Ten. Act. An under-raiyat, as defined 
in s. 4, Ben. Ten. Act, meansa tenant who 
holds immediately or mediately uncer a 
raiyat. A sub-lessee, therefore, of an under 
raiyat is not a trespasser but a tenant. This 
was held both under the old law as well as 
under the new: vide Paruchulla Sheik v. 
Sital Chandra Das (3) and Dwarka Mandal 
v. Nalinee Kanta Mitra (4). It was observ- 


(1) 50 © 419; 77 Ind. Cas. 910; A I R 1923 Cal. 
691 ; 


(2) 350 W N 1182; 137 Ind. Cas. 139; A I R 1932 
Cal. 241: 590 739; 54 C L J 493; Ind, Rul, (1932) Cal. 


267. 
@) AIR1916 Cal. 646: 28 Ind. Cas. 267;19 CW N 
111 


(4) I L R(1937)2 Cal, 689; 175 Ind. Cas. 509; AIR 
1988 Cal. 293; 10 R C 794. . 
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“ed in the last mentioned case by Nasim Ali, J., 
‘that although there is no privity of contract 
‘between a raiyat, on one hand, and an under- 
raiyat of the second degree, on the other, he 
could not, nevertheless be a trespasser with 
régard to the former and a tenant only with 
regard to his own lessor,as under the Ben. 
Ten. Act, a tenancy can be created apart from 
any contract. It is argued on behalf of the 
appellants ‘that under s. 48F, Ben. Ten. Act, 
an under-raiyat cannot sublet his land 
except with the consent of the landlords, and, 
aS there is no evidence of any consent, being 
expressed on behalf of the plaintiffs at the 
time when the defendants’ sub-tenancy was 
created, the latter cannot acquire any valid 
rights as under-raiyat under the Ben. Ten. 
Act. The learned Advocate for the respon- 
dents, on the other hand, argues thats. 48F, 
Ben. Ten. Act, does not refer to assignment 
by way of ` sub-lease but is only applicable 
when there is a transfer out and out, and 
` even if it includes a sub-lease it is controlled 
by s. 4 of the Act which impliedly authorises 
an under raiyat to create a subordinate 
tenancy under him. I must say that Iam 
not ‘Inclined to accept this view as correct. 
The wording of s. 48F is quite comprehensive 
and the word, ‘transfer’ is sufficiently wide 
to include a sub-lease as well. 
the Act cannot, in my opinion control s, 48F, 
Rather it pre-supposes that a sublease is 
validly created. 

I think, however, that the discussion is not 
material to the present case. In the first 
place, there is a finding though not very 
satisfactory, that there was consent on the 
part of the plaintiffs to the creation of the 
sub-tenancy held by the defendants. In the 
second place, s. 48F, in my opinion, does not 
apply where an under-raiyati holding of 
the second degree was created before 1928. 
Section 48F was introduced for the first time 

. by the amending Act of 1928. As the law stood 


before that, an .under-raiyati holding 
was neither heritable nor transferable 
but there’ was an exception in the 


case of a sub-lease, as a power to sub-let 
was implied in the definition of an under- 
ratyat as given in s. 4 ofthe Act: vide 
Dwarka Mandal v: Nalinee Kanta Mitra 
(4). The learned Advocate for the appellant 
has drawn my attention to a number of cases 
decided under the old law, where it was 
held that the interest of an under-raiyat 
could not be transferred atall. But with 
the single exception of the decision in Gopal 
Molla v. Mafidannessa (5) in all the rest 
the transfers were by way of sale out and 
(5) A IR 1920 Cal. 842; 61 Ind. Cas. 2009 
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out and not by way of sub-lease. In Gopal 
Molla v. Mafidannessa (5) the learned Judge 
did not advert to s. 4, Ben. Ten. Act, at all 
but based his decision entirely on an earlier 
pronouncement of this Court which related 
to a case of sale and not of sub-lease. 

Ido not think that we would be justified 
in saying with regard to tenancies created 
under the Ben. Ten. Act, that where sales 
are prohibited, a sub-lease must be deemed 
to be forbidden also. An occupancy ryot 
could not transfer his holding except by 
custom before the amended Act of 1928 came 
into force but it could never be -disputed 
that he could create a subordinate tenancy 
under him. I hold, therefore, that the defen- 
dants are under-ratyats within the meaning 
ofs.4 Ben. Ten. Act, and cannot, therefore, 
be ejected except under the provisions of 
s..48 (e), Ben. Ten. Act. In the view I am 
taking, it is unnecessary to say anything 
with regard to the third point that has been 
raised on behalf of the appellants. But [ 
may observe here that even if it is conceded 
that. the defendants were trespassers from 
the very beginning visa vis the plaintiffs, 
the right of the plaintiffs to recover khas 
possession of these lands could not accrue 
till the under-raiyatt held by Tajamaddin 
and Roushan Ali was determined and as 
admittedly 12 years have not elapsed from - 
that time the defendants could not acquire 
a tenancy by adverse possession. My con- 
clusion, therefore, is that this appeal fails 
and is dismissed. I make no order as to 
costs. 


S. | Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 278 of 1939 
l August 18, 1941 
GHULAM Hasan, J. 
Hafiz MOHAMMAD TAQI AND OTHERS— 
DEFENDANTS—APPELLANTS 
VErSUs 


Hafiz EWAZ MOHAMMAD-—Ptarntire 
— RESPONDENT 


Oudh Rent Act (XXII of 1886), s. 127—Grove— 
Land ceasing to be grove—Right of grove-holders— 
Land-holder, if can sue him for rentunder s. 127— 
Plot losing its character as grove —Defendants entered 
as tenants bila tasfia —~Land holder, if can eject them 
as trespasser and recover possesston—Revenue Records 
—Entires in—Presumption—Words and phrases— 
“malik”, meaning of—Landlord and tenant— 
Adverse possesston—Person not owner profeseing to 
exercise rights of ownership and transferring pro- 
pertu—Whether invests him with any adverse title 
— Person in possession of plot astenant—His entry in 
village papers as tenant bila tasfia and possession for 
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more than 12 years—Whether constitute adverse pos- 
Sesston. 

Where the land which was originally a grove ceases 
to be so, the rights of the grove-holders cease upon the 
extinction of the grove and it is open to the land- 
holder to treat them as tenants and suefor rent under 
s. 127 of the Oudh Rent Act. 61 Ind. Cas. 192 (1) 
and 124 Ind. Cas. 664 (2), relied on. 

The word “malik” is not aterm of art and does 
not necessarily define the quality of the estate taken 
but the ownership of whatever that estate may be. 

The entries in the revenue papers must in the 
absence of any evidence to the contrary be deemed to 
be correct. 65 Ind. Cas. 749 (4), relied on. 

The mere fact that a person, who is not the owner 
professes to exercise the rights of ownershipand pro- 
ceeds to transfer’ property which he has no right to 
transfer ‘without the knowledge of the true owner does 
not lead to the inference that the transferor’s un- 
authorised actinvests him with any adverse title and 
clothes him with the right which he otherwise does 
not possess. 

Where a person is in possegsion of a plot as a tenant 
his possession cannot become adverse to the rightful 
owner merely because he is entered as tenant bila 
tasfia in village papers and has held it for more than 
12 years. 87 Ind. Cas. 183 (5), 131 Ind. Cas. 400 (6), 
136 Ind. Cas. 700 (7), Bhagwan Bakhsh Singh v. 
Ganesh Bakhsh Singh (8) and 179 Ind. Cas. 958 (9), 
relied on. 


S.C. A. against the order of the Addi- 
tional Civil Judge of Fyzabad dated August 
2, 1939. 


Messrs. Mohammad Ayub and Iftikhar 
Husain, for the Appellants. 


Mr. Mohammad Wasim, for the Respon- 
dent. 


Judgment.—This second civil appeal 
arises out of a suit for possession and 
damages. . The facts are as follows :— 

The property in dispute is a plot which 
is entered as No. 496-Bin 1337 Fasli and 
rneasures 18 biswas and 3 biswansis situate 
in Mahal Bhaiya Kandhai Prasad, village 
Sakrawal, Tahsil Tanda, District Fyzabad. 
The plotin question was a part of Plot 
No. 864 in the first regular settlement. It 
was entered as 1230 in 1301 Fasli and in 
the partition its corresponding No. was 
1230/3. The plaintiff respondent claimed 
possession of the plot in dispute along with 
trees and damages on the ground that he 
was the owner and zamindar of the plot 
and the cefendants-appellants were tres- 
passers. The plaintiff-respondent filed a 
suit in Rent Court under s. 127 of the 
Oudh Rent Act against Hafiz Mohammad 
Taqi, defencant-appellant No. 1, treating 
him as a trespasser. In that suit the 
defendant-appellant No.1 denied the title 
of the plaintiff and set up his own title and 
urged that the suit was not cognizable Dy 
the Rent Court. The plaintiff withdrew the 
suit with liberty to bring a fresh suit on 
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September 21, 1934. The present suit was 
filed on April 7,1938. The plaintiff claimed 
that he was the owner of the entire Mahal 
Bhaiya Kandhai Prasad in which the plot 
in dispute lay and the defendant No. I 
was In possession of the plot as a tenant 
bila tasfia without his consent. He implead- 
ed defendants Nos.2 to 5 in the suit as they 
also alleged that they were in joint posses- 
sions of the plot in suit. The plaintiff 
referred in the plaint to his suit under 
s. 127 of the Oudh Rent Act and stated that 
the defendant No. 1 had alleged himself 
to be the proprietor and the under-proprietor 
and the groveholder of the plot in dispute. 
The plaintiff denied that the defendants were 
either the proprietors or the wunder-pro- 
prietors or that they were the groveholders. 
It was further stated in the plaint that the 
plot never held the character of a grove 
and was not a grove at the time of the 
suit. In any case it was alleged that if 
the plot was evera grove, it had lost its 
character as such. Upon these allegations 
the claim for possession and damages was 
based. 

The defence was that the plot was a grove 
and that Mohammad Saleh was owner in 
possession thereof and that he had sold the 
grove with land to Abdul Ghaffar and 
Abdul Ghafoor, the predecessors-in-interest 
of the defendants by a sale deed dated July 
2, 1884 (A4) that the vendees and their 
successors-in-interest, the defendants, had 
all along remained in possession of the grove 
as full proprietors and that even if they 
had no title to the grove or its trees or its 
land, they had perfected their title by 
adverse possession. It was also pleaded that 
inasmuch as the plot retained the character _ 
of a grove the plaintiff was not entitled to 
recover possession of the land so long 
asit retained, that character. There was 
also a plea of jurisdiction to the effect that 
if the defendants were held to be grove- 
holders, the remedy of the plaintiff was by 
way of resumption in the Revenue Court and 
the suit was not cognizable by the Civil 
Court. 

The trial Court held on the question of 
Jurisdiction that the defendants were stop- 
ped from pleading that the Civil Court had 
no jurisdiction to try the suit. This view 
was confirmed by the lower Appellate Court. ` 
and although the plea has again been raised 
in the memorandum of appeal to this Court, 
learned Counsel appearing on behalf of the 
appellants has abandoned the plea and 
nothing more need be said about it. The 
trial Coyrt further held that the plaintiff 
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‘was a proprietor of the plot in suit, that the 
sale-deed of July 2, 1884, was invalid and 
gave the zamindar a right of re-entry, 
that Mohammad Saleh was not competent 
to execute the sale deed, that the defendants 
and their predecessors had acquired the 
groveholders’ right by virtue of adverse 
possession but the land had lost its character 
aS a grove and as there had been a 
partition of the plot, its piecemeal resump- 
tion was permissible and the plaintiff was 
entitled to recover possession and damages. 

‘The lower Appellate Court held that the 
land in dispute originally held the charac- 
ter of a grove but that it had lost that 
character. As regards the plea of adverse 
possession, it held that the defendants had 
acquired no title by adverse possession. 
He accordingly dismissed the appeal. 

The defendants have, now preferred this 
second appeal and learned Counsel on their 
behalf has urged three points in argument. 
In the first place, it is contended that the 
finding of the lower Appellate Court that 
the plot was a grove is wrong, that the plot 
was never a grove and consequently the other 
question whether it had lost the character 
of a grove does not arise. The lower 
Appellate Court held upon this point that 
the matter is concluded by the clear admis- 
sion of the defendants in the oral and 
written pleadings and referred to para. 9 
of their written statement and to the state- 
ment of their Counsel on September 7, 
1938, and December 14, 1938. A reference 
to para. 5 of the written statement clearly 
shows that the defendants asserted that the 
plot in dispute held the character of a 
grove in every way and the plaintif was 
not, therefore, entitled to eject the defen- 
dants. The defendants’ Pleader stated in 
oral pleadings before the Court on Septem- 


ber 7, 1938, as follows :— 

“I do not know ifthe Plot No. 496 was a grove 
when Mohammad Saleh entered in possession but in 
1884 it wasa grove”. 

The statement made by Counsel on Decem- 
ber 14, 1938, is not as explicit as the one 
made before the latter statement is to the 
effect :— - 

‘Defendants are superior proprietors of the plot in 
suit and failing that they are the grove-holders’’. 


It is not necessary to refer to other evi- 
dence, which the lower Appellate Court 
took into consideration in ‘arriving at the 
finding that the plot in question was a 
grove. I must, therefore, accept the finding 
of the lower Appellate Court to the effect 
that the land.in dispute must be heldto be 
a grove. There is no reason to differ from 
the further finding arrived at by the lower 
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Appellate Court that the land had lost its 
character of a grove. As a matter of fact, 
learned Counsel on behalf of the appellants 
concentrated almost entirely upon the 
original character of the land and argued 
that as the land was nota grove, the ques- 
tion of its ceasing to be a grove did not arise. 
Learned Counsel for the appellants has 
referred me to a number of documents 
showing that the plot in dispute had been 
entered as bagicha and not as a grove. 
He has also sought to draw a distinction 
between a bagicha and a grove. If the 
finding of the lower Appellate Court to the 
effect, that the land was originally a grove 
and had ceased tobe so at the time of the 
suit, is accepted there is no doubt that 
the rights of the groveholders ceased upon 
the extinction of the grove and it was open 
tothe plaintiff to treat them as tenants 
and sue for rent under s. 127 of the Oudh 
Rent Act (Vide Pancham Lal v. Sirdar 
Nihal Singh, 8 O. L. J. 60) (1). It was held 
in Maharaji Kunwar v. Court of Wards, 
Deara (T O. W. N. 34) (2) as follows :— 


“In many instances a groveholder would be con- 
sidered a trespasser, when remaining in occupation of 
the land after the trees have disappeared and in 
those circumstances the provisions of s. 127, Oudli 
Rent Act would apply and the landholder could 
treat such a person eitherasa trespasser, or as a 
tenant within the meaning of s. 127.” 


If Mohammad Saleh held the plot in 
dispute asa bagicha and not as a grove, 
it clearly follows that he held it asa tenant 
who had planted an orchard on the land 
in dispute. He transferred the same to 
Abdul Ghaffar and Abdul Ghafoor, who 
subsequently divided it among themselves. 
The defendants, however, have all along 
been entered as tenants bila tasfia in the re- 
venue papers. It appears that in the khasra 
kishtwar of the old settlement the names 
of Mohammad Azim etc. were entered 
against plot No. 864 but there was no entry 
in the column of tenant. After the sale deed 
of 1884 Habib Hasan son of Mohammad 
Azim, and Nasiruddin and later on his wife, 
Khairunnisa, were entered as the owners 
while Abdul Ghafoor was entered as a ten- 
ant bila lagan. Abdul Ghafoor mortgaged 
his half share to one Mahadeo Prasad in 
1902. This Mahadeo Prasad is entered in 
1314 Fasli corresponding to 1906 or 1907 
in the column of tenant bila tasfia. Abdul 
Ghafoor redeemed the mortgage in 1908 but 
made a fresh mortgage in favour of Ramzan 


(1)8 OL J 60; 61 Ind. Cas. 192. 

(2)7 O W N 34; 124 Ind. Cas. 664; AIR 1930 Oudh 
144; 14 R D 94; Ind. Rul. (1939) Oudh 280; 5 Luck. 
536. 
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and Salim. In 1924 the redeemed the share 
from the hands of the mortgagees. The 
entry in 1325 Fasli corresponding to 1917- 
1918 is in the names of Mahadeo, Abdul 
Ghafoor and others. In 1328 Fasli corres- 
ponding to 1920-21 one Alauddin is entered 
as a tenant bila tasfia. No name of fhe ten- 
ant is enteredin 1331 Fasli but there is 
a bare entry as bila tasfia. In 1337 Fasli 
Mohammad Taqiis entered in the column of 
tenants bila tasfia. Abdul Ghaffarand Abdul 
Ghafoor were two brothers. The former 
had two sons, Mohammad Naim and Moham- 
mad Taqi, defendant No. 1 Mst. Hanifa is 
the widow of Mohammad Naim, and defen- 
dants Nos. 3 to 5 are the heirs of Abdul 
Ghafoor. Although the entry in the name of 
Abdul Ghafoor is not continuous, thers is 
no doubt that whenevef his name finds a 
place in the revenue papers, the entry is as 
a tenant bila tasfia. In my opinion, the pro- 
visions of s. 127 of the Oudh Rent Act will 
apply to the case of Abdul Ghafoor and 
his heirs, even if it be held that the plot 
in dispute was not a grove but was only a 
bagicha held by him as a tenant bila tas fia. 

I must hold, therefore, that the plaintiff 
having been found to be the owner of the 
plot in dispute and the defendants having 
lost their right either as groveholders by 
reason of the plot losing its character as a 
grove or by reason of the fact that they 
are entered as mere tenants bila tasfia, the 
plaintiff is entitled to eject them as trespas- 
sers and recover possessions of the plot in 
dispute. 

The only other point which remains to 
be considered is the plea of adverse pos- 
session raised on behalf of the defendants. 
It is conceded by learned Counsel for the 
appellants that they are unable to show by 
any evidence on the record as to how Moham- 
mad Salehacquired title to the plot in dis- 
pute in the face of the entry existing at 
the time of the first regular settlement in 
favour of Mohammad Azim and others and 
later in favour of Habib Hasan, the son 
of Mohammad Azim, and Nasiruddin. It 
is, however, argued that whatever may be 
the source of his title Mohammad Saleh pro- 
fessed to act as an owner of the plot in 
1884, asserted himself in the sale deed 
(Ex. A-4) as the owner in possession with 
full powers of transfer and transferred the 
full proprietary rights to Abdul Ghaffar and 
Abdul Ghafoor. He relies on the words 
“bamilk-i-mimugqir” and jumla maratib-i- 
malikana” used in the deed. If Mohammad 
Saleh was not the owner of the land in dis- 
pute, it was not open to him to assume 
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proprietary powers and profess to transfer 
them to the predecessors-in-interest of the 
defendants, Itis enough to refer to the wel- 
known decision of their Lordships of the 
Privy Council in Bhaidas Shivadas v. Bai 
Gulab (L. R. 49 I, A. 1) (3), where Lord 
Buckmaster observed that the word “malik” 
is not a termof art and does not necessarily 
define the quality of the estate taken but 
the ownership of whatever that estate may 
be. There is no evidence to show that the 
assertion by Mohammad Saleh of proprietary 
rights in himself in the year 1884 was made 
to the knowledge of the plaintiff or his pre- 
cessors-in-interest, as clearly the landlord 
was not a party to the sale deed. The fact 
that Abdul Ghafoor made two mortgages in 
different years also does not advance the 
case of the appellants as there is nothing 
to show that there was any hostile- asser- 
‘tion of title by Abdul Ghafoor or his des- 
cendants tothe knowledge. of the plaintiff. 
On the other hand, ‘we find that the- entry 
in. the names of the defendants and their 
predecessors-in-interests has all along been 
aS tenants bila tasfia. The entries in the 
revenue papers must in the ‘absence of any 
evidence to the contrary be deemed to be cor- 
rect. (Vide Durga v. Ram Padarath, (8 O. L 
J. 495). (4) This proposition is not contested 
by learned Counsel for the appellants. It is 
urged, however, that the presumption raised 
by the entries in the revenue papers is re- 
buttable and has been rebutted by the two 
mortgages made by Abdul Ghafoor, I do 
not agree with this argument. The mere 
fact that a person, who'is not the owner 
professes to exercise the rights of owner- 
ship and proceeds to transfer property 
which he has no right to transfer without 
the knowledge of the true owner does not 
lead to the inference that the transferor’s 
unauthorised act invests him with any 
adverse title and clothes him with the right 
which he otherwise does not possess. ‘here 
isa large number of decisions of this Court 
in which it has been held that where a 
person is in possession of a plot as a ten- 
ant his possession cannot become adverse 
to the rightful owner merely because he is 
entered as tenant bila tasfia in village 
papers and has held it for more than 12 
years. See Nageshar Singh v. Baldeo Singh, 
20.W. N. 148 (5). Babu v. Thakur Deen 


(3) 49 I A 1; 65 Ind. Cas 974; 26 CW N 129; 15 L 
W 412; 20 ALJ 289; 42 M L J 385; 35 OLJ 314; 
24 Bom. L R 551; 46 B 153; A I R 1922 P C 193 Œ O). 


(4)8 O L J 495; 65 Ind. Cas. 749. , 
(5)2 OW N 148; 87 Ind. Cas, 183; 120 L J 
160; L R 6 A (0) 83; A I R 1925 Oudh 442; 28 0 0 
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8,-O. W.N. 140 (6), Sttla Bakhsh Singh v. 
Sarabjit Singh, 90. W. N.17 (7), Bhagwan 
Bux Singh v. Ganesh Bux Singh 1937 O. 
W. N. 1157 .(8) and Mathura Prasad v. 
Uma Datt, (1939 O. W. N. 171) (9). It must 
be held, therefore, that the plea of adverse 
possession raised ‘by the defendants has no 
substance and must be rejected. | 

In the result the appeal fails and is 
clismissed with costs, | 


Appeal dismissed. 


(6)8 O WN 140:131 Ind. Cas. 400; A I R 1931 
Oudh 144; L R 12 A (O) 82; 15 R D 89. 

()9OW N 17; 136 Ind. Cas. 700; 16 RD 58; L R 
13 A(O) 39; AI R1932 Oudh 140; Ind. Rul. (1932) 
Oudh 188. 

(8) 1937 O W N 1157.’ 

(9) 1939 O W N 171; 179 Ind, Cas. 958; 11 R O 217; 
1939 OL R99; 1939 R D 99: AL R 1939 Oudh 106. . 
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IQBAL AHMAD, C. J. ALLSOP AND YORKE, JJ. 
U. P. GOVERNMENT— APPLICANT 
versus 
L. MANMOHAN DAS AND oTHERS— 


—-OPPOSITE PARTY 

Electricity Act (IX of 1910), s: 9 (2)- “Charge’’, if 
transfer within s. 9 (2) — Transfer of Property Act 
(IV of. 1882), ss. 100, 58 (b) — Charge is transfer of 
interest in property—It creates interest almost same 
as -that created by simple mortgage—Fixed and float- 
ing. charge —Distinction — Charge and simple mort- 
gage —- Distinction — Interpretation of Statutes— 
General words following particular and specific words 
of same nature—Rule of interpretation. 

Per Full Bench.—A ‘‘chargé’’ is a transfer within the 
meaning of s. 9 (2), Electricity Act. 192 Ind. Cas. 367 
(1), Overruled. [p. 427, col. 2.] 

The creation of a charge in specific property gives the 
charge-holder a right-to recover a certain sum of money 
from the value of the property charged and tothat exact 
extent reduces the interest of the creator of the charge 
in the property. A charge is.a transfer in the sense 
that an interest which has existed in the creator of the 
charge passes to the holderof the charge. It creates 
an interest almost the same as an interest created by a 
, simple mortgage. 192 Ind. Cas. 367 (1), Overruled. 
[p. £28, col. 2; p. 429, col. 1.] 

[Case-law explained.] 

Per Allsop, J.—There is a distinction between a fixed 
charge for the recovery of a specific sum of money from 
specific property and a floating charge for the recovery 
of money from the general assets of the person who 
creates'the charge. In the former case, a transfer of 
an interest immediately takes place when the charge is 
created. In the latter case the charge is contingent, that 
is, on the occurrences of some event, a fixed sum of money 
due at the time becomes récoverable from the specific 
assets which are in existence at that time. When the 
contingency arises, the charge is crystallized and then 
becomes a fixed charge. A floating charge js an agree- 
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ment by which the creator of the charge stipulates that 
in the event of a certain contingency an interest in the 
property which happens to be in his possession at that 
time shall be conveyed to the holder of that charge. 
[p 428, col. 2.) 

A simple mortgage of immovable property 1s @ trans- 
fer of an interest in that property which must be 
specific and the mortgagee has a right to get the pro- 
perty put to sale bythe Court. A mortgage is created 
by act of parties. A charge, on the other hand, may 
not be on immovable property at all. It may not be 
while it is floating, on any ‘specific property and may be 
created not only by act of parties but by process of law. 
That is the distinction between a simple mortgage and 
a charge. When a -charge becomes fixed on specific 
immovable property, it is to all intents and purposes a 
mortgage if itis created by act of parties. Under the 
provisions of O. XXXIV, r. 16, Sch. I, Civil P. O., it 
is to be enforced exactly in thesame way as a mortgage. 
A charge on movable property is not a mortgage. A 
floating charge, while it remains floating, 1s not a mort- 
gage and a charge created by process of law is not a 
mortgage. [p. 431, col. 4.) 

Per Iqbal Ahmad, C. J.— The general word which 
follows particular and specific words ofthe same nature 
as itself takes its meaning from them, and is presumed to 
‘be restricted to the same genus as those words. In 
other words, it is to be read as comprehending only 
things of the same kind as those designated by them, 
unless, of course, there be something to show that a 
wider sense was intended. But this rule of interpreta- 
tion of Statutes is subject to another well recognized 
rule that the restricted meaning which primarily attach- 
es to the general word in such circumstances is rejected 
when there are adequate grounds to show that ib has 
not been used in the limited order of ideas to which its 
predecessors belong. If it can be seenfrom a wider 
inspection of the scope of the legislation thatthe general 
words, notwithstanding that they follow particular 
words, are nevertheless to be construed generally, 
effect must be given ta the intention of the legislature as 
gathered from the larger survey. [p. 426, col. 1; p. 427, 
col. 1.) 

Sir Tej Bahadur Sapru and Mr. A: M. 
Khwaja, for the Applicant. 

Messrs. Gopi Nath Kunzru, I. B. Baner- 
ji, D. Sanyal and Bishambhar Nath 
Khanna, for the Opposite Party. | 

Iqbal Ahmad, C. J.—The question refer- 
red for decision to this Full Bench is “‘whe- 
ther a ‘charge’ is or is not a ‘transfer’ within 
the meaning of cl. (2) of s. 9, Electricity 
Act (IX of 1910).” By that Act “licensee” is 
defined as meaning “any person licensed 
under part 2 to supply energy”, and it is 
provided by cl. (2) of s. 9 that : ; 

“The licensee shall not at any time assign his 
license or transfer his undertaking, or any part there- 
of, by sale, mortgage, lease, exchange or otherwise 
without the previous consent in writing of the Pro- 


vincial Govt.” 


The penalty for violation of the manda- 
tory provisions of cl. (2) of s. 9 is prescribed 
by cl. (3 of the same section in the follow- 
ing words : 

“Any agreement relating to any transaction of the 
nature described in...... sub-s. (2), unless made with, 


“ or subject to, such consent as aforesaid, shall be void.” 


The question whether the creation of a 
charge as distinguished from a mortgage, 
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over the undertaking amounts to a transfer 
within the meaning of cl. (2) of s 9, was 
considered by my brother Allsopin In re 
Official Liquidators v. Debenture-holders of 
the Lower Ganges Jumna Electricity Dis- 
tributing Co., Ltd.. (in liquidation) and was 
answered in the affirmative. He held tnat 

“because a charge is not necessarily, a transfer in 
some circumstances it does not follow that the Legis- 
lature did not mean to prevent a licensee from creating 
a charge upon his property without the sanction of the 
Local Govt. There seems to be no ‘reason why the 
licensee should be forbidden to mortgage his undertak- 
Ing or any part ofit and yet at the same time should 
be allowed to create a charge upon it. I am inclined 
to think, therefore, generally that it was the intention 
of the Legislature to prevent a licenseefrom chargiug 
his property with any debt unless the Local Govt. 
agreed that he should do so. In the second place it is 
necessary to point out that the provisions of s. 9 not 
only prevent a transfer but also prevent an agree- 
ment to transfer......Under the provisions of s. 100, 
T. P. Act, a charge on immovable property creates the 
same effect generally as a simple mortgage... I should 
think, therefore, that a charge, if it is not an imme- 
diate transfer, is at least an agreement to transfer 
when certain contingencies arise...The result is that 
the creation of a charge is an agreement to transfer 
property and as such in my judgment it is void if the 
property is an undertaking or part of an undertaking 
to Mie the provisions of the Indian Electricity Act 
apply.” 

-A Letters Patent appeal was filed against 
the decision of my brother Allsop and the 
Letters Patent Appeal Bench consisting of 
Thom, ©. J. and Ganga Nath, J. differed 
from him and held that- the ‘charge’ was 
not a ‘transfer’ within the meaning of cl. (2) 
of s. 9. They observed that 


“in ourjudgment in no sense of the term can a 
charge be regarded as a transfer either in present? or 
an futuro: vide Manmohan Das v. The Official 
Liquidators of the Lower Ganges Jumna Electricity 
Distributing Co. Lid. (1).”’ 


Now, it is a well-recognized canon of 
interpretation that the general word which 
follows particular and specific words of the 
same nature as itself takes its meaning from 
them, and is presumed to be restricted to 
the same genus as those words. In other 
words, it is to be read as comprehending 
only things of the same kind as those de- 
signated by them, unless, of course, there be 
something to show that a wider sense was 
intended : vide Maxwell on the Interpre- 
tation of Statutes, Edn. 7th, p. 284. The 
Counsel for the debenture-holders placed 


reliance on this rule and contended that as. 


the words ‘‘or otherwise” in cl. (2) of s. 9 
follow the words ‘‘transfer, sale, mortgage, 
lease, exchange,” the words “or otherwise” 
must be construed ejusdem generis with the 
words which preceded them. The argument 
is that the words “or otherwise” in the con- 


(1) (1940) A L J 449; 192 Ind. Cas. 367; A I R 1940 
All. 458; 1 L R (1940) All, 568; 13 R A 318. 
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text in which they occur cannot be given 
such an extended meaning as to bring with- 
in their scope a transaction that is nota 
“transfer” in the eye of the law. It is, there- 
fore, urged that acharge not being trans- 
fer does not fall within the purview of s. 9 
(2). In support of his argument the learned 
Counsel invited our attention to Kishan Lal 
v. Ganga Ram (2), Altaf Begam v. Brij 
Narain (3) and Shiva Prasad Singh v. Bent 
Madhab (4). It was held in these cases that 
a charge only gives right to payment out of 
a particular fund or particular property and 
that no interest in the property itself is 
transferred by a charge. The learned Coun- 
sel, therefore, contends that the words “or 
otherwise” following as they do the word 
“transfer” cannot include a charge. 

In the view that I take it is unnecessary 
for me to decide whether by the creation of 
a charge over specific, property an interest 
in that property either in presenti or in 
futuro is or is not transferred. But I may 
observe in passing that the right created by 
a charge is something more than a personal 
obligation, for, it isa jus ad rem, îi. e, a 
right to payment out of the property speci-° 
fied. There is very little difference between 
a charge and a simple mortgage. In both the 
creditor is entitled to follow the property 
for the satisfaction of his debt with this 
difference; that a simple mortgage being a 
right in rem is good againt subsequent 
transferees while a charge is only good as 
against a subsequent transferee with notice 
ora volunteer with or without notice. It 
is, however, worthy of note that charge is a 
specific subject dealt with by the T. P. Act 
and it is, therefore, permissible to say that the 
Legislature treated “charge” as amounting 
to transfer of property. By s. 5, T. P- Act, 
the phrase “transfer of property’ is de- 
fined as meaning “an act by which a 
living person conveys property in pre- 
sent or in future, to one or more other 
living persons...... ” Even if it be conced- 
ed that by creating a charge a person does 
convey property “in present” if is by no 


“means clear that by a charge property is 


not conveyed ‘‘in future.” By charge im- 
movable property is “made security for 
the payment of money to another” and the 
security is enforceable by, sale of the pro- 
perty. It, therefore, appears to me difficult 
to hold that by a charge no interest in the 
property charged is created in favour of 

(2)13 A 28; A W N 1890, 216. 

(3) (1929) A L J 367; 116 Ind. Cas. 855; AT R 1929 
All. 281; 51 A 612; Ind. Rul. (1929) AU, 647. 

(4) 1 Pat. 387; 70 Ind. Cas, 24; AI R 1922 Pat. 529; 
IPETO g 
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the charge-holder. I, however, consider 
it unnecessary to express a definite opinion 
on the point. The rule of interpretation 
referred to above is subject to another well 
recognized rule that 

‘the restricted meaning which primarily attaches 
to the general word in such circumstances is rejected 
when there are adequate grounds to show that 
it has not been used in the limited order of ideas 
to which its predecessors belong. If it can be seen 
from a wider inspection of the scope of the legislation 
that the general words, notwithstanding that they 
follow ~ particular words, are nevertheless to be 
construed generally, effect must be given to the 
intention of the legislature as gathered fromthe larger 
survey.” i 

In other words, the general object of the 
Act to be construed sometimes requires that 
the final generic word shall not be restrict- 
ed in meaning by its predecessors : 

“Upon this principle ithas been held that, havin 
regard tothe object of s. 32, ! Patents, Designs an 
Trade Marks Act, 1883 (c. 57)—repealed, s. 36, Patents 
and Designs Act, 1907 (c. 29)—as seen ona considera- 
tion ofthe whole section andthe law existing at the 
time of its enactment, in construing the reference 
to threats of legal proceedings ‘by circulars, adver- 
tisements, or otherwise’ which it contained, the words 
‘or otherwise’ were not to be restricted to threats 
by measures ejusdem generis with circulars or ad- 
vertisements, but were to be regarded as extending 
the previous words so as absolutely to prohibit any 
threats whatever oflegal proceedings by a patentee 
for the infringement ofhis patent, unless they were 
followed up speedily by an action : vide Maxwell 
ae Interpretation of Statutes, Edn. 7, pp. 288 and 


As I take into account the general purpose 
and scope of the enactment under considera- 
tion it seems to me that the general words 
“or otherwise” in s.9(2) are to be given 
a wide interpretation even though they 
follow the words “transfer, sale, etc.” The 
object underlying the enactment is to pro- 
vide for the supply of electrical energy to 
the public and the purpose of the enactment 
will be frustrated if transactions that are 
calculated to pass the undertaking from the 
hands of a body approved by the Govt. to 
some other body are countenanced. Sec- 
tion 9 (2), I feel, was enacted with a view 
to ensure that the licensee will not do any 
act which results in the assignment of the 
license or the undertaking to some person 
who in the opinion of the Provincial Govt. 
will not be able to perform the obligations 
imposed by the license. Even though a 
“charge” may not be a “transfer” within 
the meaning of the Transfer of Property 
Act, there appears to me no adequate 
ground to give a restricted meaning to the 
word ‘transfer’, in the Electricity Act, 
the more so as the last mentioned Act is not 
in part materia with the T. P. Act. The 
word “transfer” in my opinion, ig used in 
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s.9(2)ina wide sense as embracing the: 
transactions which either In present or In 
future may lead’ to the passing of the under- 
taking from one person to another. A 
charge entitles a charge-holder to realize: 
his debt by sale of the property charged, 
and, as such, the creation of a charge over 
the undertaking may ultimately lead to the 
sale of the undertaking. I, therefore, con- 
sider that the Legislature in using the word 
“transfer” did not intend to exclude a 
“charge” from its purview. 

Further, ifit was the intention of the 
Legislature not to prohibit the creation of 
a charge over the undertaking and to con- 
fine the operation of s. 9 (2) only to such 
transactions as are, by common consent, 
transfers within the meaning of T. P. Act 
nothing would have been easier than to 
follow the words “sale, mortgage, lease, ex- 
change” by the word “gift” and to drop 
the words “or otherwise” from the sub- 
section. Apart from charge the only tran- 
sactions recognized as transfers by the 
T, P. Act are sale, mortgage, lease, exchange 
and gitt. Itis, therefore, clear that by the 
addition: of the word “gift” in the clause 
under consideration the Legislature could 
easily have exhausted all the forms of trans- 
fer recognized by the T. P. Act and thus 
could have avoided the use of the words. 
“or otherwise”. It follows that the words 
“or otherwise” must have been used with a 
view to widen the scope of the sub-section 
and to bring within its purview transactions 
which though not transfers in present. 
partake of the nature of such transactions. 
That this isso is, to my mind, put beyond 
doubt by sub-s. (3) of s. 9. That sub-section 
renders void not only transfers or tran- 
sactions specifically mentioned in sub-s. (2), 
but enacts that even an agreement relat- 
ing to any transattion “of the nature", 
described in sub-s. (2) shall be void. Even 
if it be conceded that a charge 1s not a 
transfer it cannot, inmy view, be disputed 
that a charge isa transaction that partakes 
of the nature of a mortgage. The con- 
clusion is, therefore, irresistible that the 
creation of a charge over the undertaking 
is prohibited by sub-s. (3) of s. 9. That 
being soit is not unreasonable to assume 
that sub-s. (2) also embraces a charge and 
prohibits the creation of the same. My 
answer to the reference, therefore, is that a 
“charge” is a “transfer” within the meaning 
of cl. (2) of s. 9, Electricity Act. 


Allsop, J.—The question before this Full 
Bench is whether a charge Is or is not a 
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‘transfer within the meaning of sub-s. (2), 
:S. 9, Electricity Act. This, sub-section lays 
down that a licensee shall not transfer his 
undertaking or any part thereof by sale, 
` mortgage, lease, exchange or otherwise with- 
‘Out the previous consent in writing of the 
Provincial Govt. The question has arisen 
out ofa case in which a limited liability 
“company, namely, the lower, Ganges-Jumna 
Electricity Distributing Co. Ltd., which 
was the licensee of an undertaking for the 
-distribution of electricity issued debentures 
and created a charge upon its assets. The 
‘company had not obtained the previous con- 
sent in writing of the Provincial Govt. to 
‘the issue of the debentures and the création 
ofthe charge. The question which arose 
was whether the agreement between the 
‘company and the deb&nture-holders was 
void under the provisions of sub-s. ’3) of 
8.9, Electricity Act. This sub-section says 
that any agreement relating to any transac- 
tion forbidden by sub-s. (2) shall be void 
unless it is made with or subject to the 
‘consent of the Provincial Govt. If the 
-Charge on the undertaking is a transfer 
of the same nature as a sale, mortgage, 
lease or exchange, it is clear that the agree- 
ment relating to the charge is void. The 
‘argument on behalf of the debenture-holders 
was that a charge was nota transfer. The 
question came before me sitting as a Single 
Judge and I decided as my Lord the Chief 
Justice has already pointed out in his 
Opinion that the charge was a transfer and 
‘that the agreement was void. There was 
-an appeal under the Letters Patent to a 
Bench of the Court which decided that a 
charge was not a transfer and the agree- 
ment was not void : Manmohan Das v. 
‘The Oficial Liquidators of the Lower 
‘Ganges Jumna Electricity Distributing 
Co., Ltd. (1).. This Bench has now to 
-consider whether that ruling is to be ac- 
‘cepted as laying down a correct proposition 
-of law. 

“Ihave already expressed my opinion in 
the case to which I have referred, but, in 
deference to the arguments which have been 
addressed to us, I should like to discuss 
the matter again. A transfer between living 
persons in my judgment takes place when 
a right or interest which has existed in one 
person ceasesandat the same time comes 
Into existence in some other person. The 
‘term ‘transfer’ is not defined in the Electri- 
‘city Act or in the T. P. Act orin the Gene- 
ral Clauses Act except in so far as s. 5, T. P. 
Act, states that a transfer of property 
:.means an act by which a living person con- 
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veys property in present or in future to one 
or more other living persons or to himself 
and one or more other living persons. The 
terms of this section do not carry us very 
far and I, therefore, think that it is better 
to convey my conception of a transfer of 
property in the simplest language. If that 
conception is right, then the creation ofa 
charge is a transfer if thereby any right or 
interest existing in the person who creates 
the charge is destroyed and the same right 
or interest is simultaneously created in the 
holder of the charge. It seems to me that 
the condition is satisfied. The creation of 
a charge in specific property gives the 
charge-holder aright to recover a certain 
sum of money from the value of the .pro. 
perty charged and to that exact extent . 
reduces the interest of the creator of the 
charge in the property. I would distinguish 
between a fixed charge for the recovery of 
a specific sum of money from specific pro- 
perty and a floating charge for the recovery 
of money from the general assets of the 
person who creates the charge. In the 
former case, in my judgment a transfer of 
an interest immediately takes place when 
the charge is created. In the latter case the 
charge is contingent, that is, on the occur- 
rence ofsome event, a fixed sum of money 
due at the time becomes recoverable from 
the specific assets which are in existence at 
that time. When the contingency arises, 
the charge is crystallized and then becomes 
a fixed charge. A floating charge is an 
agreement by which the creator of the 
charge stipulates that in the event of a cer- 
tain contingency an interest in the property 
which happens to be in his possession at 
that time shall be conveyed to the holder 
of that charge. Itseems to me, therefore, 
that the creation of a charge is an agree- 
ment to transfer an interest in property 
immediately or at some future time. 

I have examined the reported case in 


Manmohan Das v. The Oficial Liqui- 
dators of the: Lower Ganges Jumna 
Electricity Distributing Co., Ltd. (1) 


with some care in order to discover in 
what point the learned Judges who de- 
cided that case differed from the opinion 
which I had already expressed. I think 
that point is to be found in that part 
of the judgment of the learned Judges in 
which they say that a charge is less than a 
mortgage and a mortgage is something less 
than a transfer of property. It seems to me 
that the learned Judges conceive a transfer 
as being the transfer of a complete entity, 
that is, a house or an estate or a share in an 
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estate or something of that kind and with 
the greatest deference to them, I think that 
they overlooked the point that there may 
also be a transfer of an interest. 


mortgage was something less than a transfer 
of property. Itis one of the forms of trans- 
fer recognized in the T. P. Act and is defined 
as a transfer of an interest in property. It 
seems to me that the Legislature in enacting 
_s. 9, Electricity Act, was clearly using the 


term in the same sense because one of the. 


specific transfers which it mentioned is a 
mortgage. 
spoken of the transfer of an undertaking 
such as a sale, lease, or exchange or a trans- 
fer of an interest in an undertaking such as 
a mortgage. The term ‘‘otherwise’ in sub- 
s. (2) of s. 9, Electricity Act, must be con- 
strued as referring to transactions similar to 
those specifically mentioned and must in- 
clude a transaction similar to a mortgage 
provided that that transaction amounts to a 
transfer of an interest in property. J have 
already explained that it seems quite clear to 
me that a charge isa transfer in the sense 
that an interest which has existed in the 
creator of the charge passes to the holder of 
the charge. I may now add that it appears 
to me that a charge creates an interest al- 
most the same as an interest created by a 
simple mortgage. A simple mortgagee has 
the right to bring the property mortgaged 
to sale and to recover from the proceeds of 
the sale.the amount of money which is secur- 
ed by the mortgage. A charge-holder is in 
exactly the same position against the pro- 


perty charged once the charge has become . 


fixed and there is no way in which he can 
recover his money at least in so far as the 
property charged is capable of sale except 
by sale of the property. Itis true that the 
right of a charge-holder is more restricted 
than that of a mortgagee because the former 
cannot follow the property into the hands of 
a transferee for consideration who has no 
notice of the charge. It seems to me, how- 
ever, that this fact does not affect: the issue. 
It was suggested at the bar at one stage 
of the argument that the charge-holder if 
he had. an interest could enforce .if against 
the whole world and, therefore, against a 
transferee for consideration without notice 
of the charge. In my judgment this argu- 
ment is not sound. A person may have a 
right and interest in the property and yet 
may not be able owing to some specific rule 
of law to enforce it against some person or 
some class cf persons. An ostensible owner 
of- property has uo {right in the, property 
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and consequently a transfer by him cannot: 
affect the rights of the real owner. The real 
owner retains his right in the property and 
yet in some circumstances as set forth in 
s. 41, T. P. Act, he cannot enforce that right 
against a transferee in good faith from the: 
ostensible owner. A right to recover a debt 
does not disappear when the period of limita- 
tion for instituting a suit has expired but 
the right cannot be enforced on account of 
the specific rule of law that a suit cannot be- 
instituted after that period. On the other 
hand, if the charge holder had no interest in 
the property charged, it is difficult to see 
how he could enforce his charge against a 
transferee with notice or a transferee with- 
out consideration. Qui prior est tempore 
potior est jure. A charge-holder can enforce 
his charge by puttiag the property to sale 
in the hands of a transferee with notice or. 
a transferee without consideration merely 
because his interest was created before the 
interest of the transferee. Learned Counsel 
for the debenture-holders was constrained 
to admit when the point was put to him, 
that his clients had an interest in the pro- 
perty. When he was asked where that in- 
terest came from, he fell back upon the- 
areument that it had not, been transferred 
but had been created, as it were, out of 
nothing. Without being dogmatic I am in- 
clined to think that a private person cannot 
create a right which has not previously. 
existed in himself, but it 1s unnecessary to 
pursue this suggestion because in the case- 
of a charge it is quite obvious that the crea- 
tion of the charge gives the charge-holder 
a right to recover his money out of the pro- 
perty charged and reduces the value of the- 
property in a corresponding measure to the 
creator of the charge. As I have already 
said, this seems to me clearly to be a transfer 
of an interest in the property. 

Learned Counsel for the debenture-holders. 
contended, however, .that this question 
whether a charge was a transfer was not 
res integra but that this Court should 
consider itself bound by authority. Learn- 
ed Counsel quoted four cases, namely,. 
Kishan Lal v. Ganga Ram (2), Altaf 
Begam v. Brij Narain (3), Benares Bank 
Ltd., Saharanpur v. Har Prasad (5) and 
Shiva Prasad Singh v. Bent Madhab (4). 
I have examined these cases with great in- 
terest in order to discover on what grounds. 
the learned Judges based the conclusion that 
a charge did, not. transfer any interest in 
property., I find that, no reasons are given in. 

(5) A I R 1936 Lah. 482; 163 Ind. Cas 69; 38 P L R 8;: 
8 R L 995. + . ] f 
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‘any of the judgments. In Kishan Lal v. 
‘Ganga Ram (2) the question before the Court 
was whether a certain deed amounted toa 
mortgage. If was argued at the bar that 
‘tthe deed did not specifically confer a right 
‘to put the property to sale and that the right 
was not implied because the term rehan was 
not used. The learned Judges had no diffi- 
culty in deciding that the deed was a mort- 
gage because the words arh and mustaghragq 
which were used did imply that the per- 
son in whose interest the property was hypo- 
thecated had a right to put the property 
to sale. The only justification for saying 
that the learned Judges held that a charge 
was not a transfer is that one of them quoted 
with approval a passage out of a text-book in 
which there was the following sentence, 
namely : $ 

“In every mortgage there must be a transfer of an 
interest in specifie immovable property, while in the 
case of a mere charge no interest is transferred, nor 


is it necessary that the property to which it relates 
-should be specifie.” 


There was no discussion of the question 
which ever really arose and if the learned 
“writer of the text-book was referring to a 
' ,floating charge, he was doubtless right in 
Saying that no interest was immediately 
transferred. It is also possible that the learn- 
ed weiter was influenced by the English con- 
‘ception at the time that a mortgage was a 
transfer ofa legal estate and that a charge 
was not. This case is no real authority for 
‘the proposition which has been put forward 
by learned Counsel on behalf of the de- 
‘benture-holders. 

In Altaf Begam v. Brij Narain (3) the 
dispute arose because a wife purported to 
transfer her past and future right to the 
recovery of maintenance or pin money, the 
payment of which had been secured by the 
hypothecation of a certain village. The 
learned Judges held that the future right 
could not be transferred and that the whole 
transaction was void. In the body of the 
judgment of the Court delivered by one of 
the learned Judges there is a passage as fol- 


lows: 

. “Now there is a clear distinction between a mortgage 
and a charge, the former being a transfer of an interest 
in immovable property as a security for the loan, 
whereas the latter is not a transfer, though it is 
nonetheless a security for the payment ofan amount.” 


There is again no discussion im this case 
of the question and no reasons are given for 
the statement that a charge is nota trans- 
fer. -If the learned Judge was referring to 
the question.of future payments of main- 
tenance or pin money he was doubtless right 
in saying that no immediate interest in the 
village had been transferred as security for 
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these payments. He went on to say that 


“the right to recover such allowance is not itself 
immovable property, and indeed no question of enforc- 
ing the charge arises so long as the amount has not 


. fallen into arrears.”’ 


1 have no doubt that an interest was 
created in the village as soon as any specific » 
amount of maintenance or pin money fell 
due and was not paid. Indeed on a previous 
occasion when a suit had been instituted by 
the lady for maintenance already recover- 
able, she had put the property to sale with- 
out question and had recovered the money 
from it. It seems to me that this case again 
is no real authority for the proposition that 
a charge does not create an interest in the 
property charged as soon as the charge be- 
comes fixed. 

In Shiva Prasad Singh v. Beni Madhab 
(4) the learned Judges had a particular 
document before them which they were called 
upon to construe. The argument was that 
this created a charge not a mortgage. As 
the learned Judges held that it was £ mort- - 
gage, the question of the incidents of a 
charge did not really arise. One of the learn- 
ed Judges said that the broad distinction 
between a mortgage and a charge was this : 
that whereas a charge gave only a right of 
payment out of a particular fund or parti- 
cular property without transferring that 
fund or property, a mortgage was in essence 
a transfer of an interest in specific immovable 
property. The learned Judge gave no rea- 
sons for his statement. He went on to say 
that the distinction between a mortgage and 
a charge was very clear in England but that 
was not so clear in India and ultimately the 
decision based upon the finding that the 
Bengali word bandhak used in the docu- 
ment meant a mortgage. This case again is 
no authority for the proposition which learn- 
ed Counsel for the debenture-holders has put 
before us. 

In Benares Bank Ltd., Saharanpur v. Har 
Prasad (5) the question was again whe- 
ther a particular document created a mort- 
gage or a charge and again it was held 
that it created a mortgage so that the 
question of the nature of a charge did not 
really arise. The learned Judge who deli- 
vered the judgment of the Court expressed 
certain dicta about the incidents of a charge 
and stated that a charge did not create an 
interest. His only reason if one can be in- 
ferred seems to have been that the T. P. Act 
specifically defines a mortgage as a transfer 
of an interest in property and does not use 
those words where it defines a charge. As 
I have already said, the question did not 
really arise on the finding ofthe Court and 
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no real reasun is given for the assumption 
made that acharge did not create an interest 
in property. . 

In the majority of these cases the ques- 
tion was whether a particular document 
was a mortgage or a charge and the Courts 


in discussing this question tried to distin-. 


guish between the two. It was apparently 
taken for granted by them that a charge 
was nota transfer of an interest, but,as I 
have already said, no reasons were given for 
this proposition. A simple mortgage of im- 
movable property.is a transfer of an inter- 
est in that property which must be specific 
and the mortgagee has a right to get the 
property put to sale by the Court. A mort- 
-gage is created by act of parties. A charge, 
on the other hand, may not be on immov- 
able property at all. It may not be, while it 
is floating, on any specific property and may 
be created not only by act of parties but by 
process of law. Thatseems to me tobe the 
distinction between a simple mortgage and 
a charge. When a chage becomes fixed on 
specific immovable property, itis to all in- 
tents and purposes a mortgage if it is creat- 
ed by act of parties. Under the provisions 
of O. XXXIV, r. 15, Sch. I. Civil P. C., it is 
to be enforced exactly in the same way as 
a mortgage. A charge on movable property 
is not a mortgage. A floating charge, while 
it remains floating, is not a mortgage and a 
charge created by process of law is not a 
mortgage. 

I am satisfied that this Court is not bound 
by any authority in coming toits decision 
upon the question before it and, asI have 
already stated, I hold that a charge is a trans- 
fer of the same kind as a mortgage and con- 
sequently that it comes within the prohibi- 
tion expressed in sub-s. (2) of s. 9, Electri- 
city Act, and that an agreement by which 
a charge is created by the licensee of an 
électrical undertaking is void under sub- 
s. (3) of s. 9, Electricity Act, if the previous 
consent in writing of the Provincial Govt. 
has not been obtained unless the agreement 
has been made specifically subject to such 
approval. 

Yorke, J.—I have had the advantage of 
reading the judgments of my Lord the 
Chief Justice and my learned brother 
Allsop, J., and there is very little which I 
need say inasmuch asI am in full agree- 
ment with their view that a “charge” is a 
transfer within the meaning of cl. (2) of 
s. 9, Electricity Act (1X of 1910). It seems to 
me on reading the decision of the Bench in 
‘Manmohan Das v. The Official Liquidators 
of the Lower Ganges Jumna Electricity 
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Distributing Co. Lid. (1), that their view in 
regard to the interpretation of s. 9, though 
not so stated, was really based on the view 
that this section could not be intended or 
allowed to hamper a company engaged in 
the important work of supplying the public 
with electricity in its ordinary business deal- 
ings with its property. They said that it 
was contended that the policy of the Act is 
clear, namely, to prevent license holders 
burdening their property with secured debts, 
and that they did not agree that this was 
the policy of Govt. and it was apparently for 
this reason that they were inclined to the 
view that the section must be construed 
most strictly as not applying to anything 
which was not obviously a transfer. It does, 
however, seem clear that the policy of the 
Act was to protect the public against the 
danger that a public utility company’s assets 
might come by transfer or something analog- 
ous toa transfer into the hands of persons 


not capable of running such a concern, un- 


less such transfers or quasi-transiers were 
subject to the prior consent in writing of 
the Govt. It seems to have been to secure 
this specific object that provisions were made 
in the Act which do have the effect and 
must be presumed to have intended to have 
the effect of limiting the powers of a com- 
pany to deal with its property, whether the 
object of the company might be to get money 
for the concern itself or to get money for 
the other business projects of the licensee. 
Willynilly as it seems to me the provision in 
s.9 (2) of the Act was bound to and we 
must, therefore, suppose that it was intend- 
edto, hamper business transactions of com- 
panies engaged in supplying electricity in 
certain directions. It seems to me, there- 
fore, that the underlying idea with which 
the problem of construing the section was 
approached was fallacious, and that in con- 
ie: the section that idea must be discard- 
ed. ; l 

It was, however, with this first premise 
that the Bench, if I may say so with res- 
pect, went on to consider the question 
whether a charge amounted to a transfer. 
They began by laying down the proposition 
in plain terms that in their judgment a 
charge could not be regarded as a transfer 
either in presenti or in futuro, but the 
sequence of argument upon which they ulti- 
mately based the conclusion was that “charge” 
is “less than mortgage” and a mortgage is 
something less than the transfer of pro- 
perty. A fortiori a charge was something 
very much less than a transfer. It is not dis- 
puted at the bar, however, that a mortgage is 
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a transfer of property and that the statement 
that a mortgage is something less than the 
transfer of property is difficult to support. 
It is not necessary for me to ‘discuss the 
various rulings quoted at the bar which-have 


already been discussed by my learned bro- 


ther, but it is worthy of note that in all those 
cases the first assumption which was made, 
and the correctness of which was notin dis- 
pute, was that a mortgage is a transfer of an 
interest in property. 

It is again, I think, free from dispute that 
although there are certain distinctions be- 
tween a simple mortgage anda charge, yet 
when the stage arrives of putting a charge 
into effect there is no distinction between a 
charge and a simple mortgage. It has been 
held that a charge is in the nature of a 
mortgage and the charge-holder is entitled 
to recover the amount due to him from 
whichever portion of the property he chooses. 
In another case it was held that as a charge- 
holder has all the rights ofa simple mort- 

. gagee he can, when the nett proceeds of the 
sale have proved insufficient, and if the 
balance is. recoverable from the defendant, 
.claim a personal decree for such amount. 
While, therefore, it is true that even accord- 
ing to the definition in s. 100, T. P. Act, is 
“charge” may be called something “‘less than 
a mortgage”, since one of the features of it by 
definition is that it “does not amount to a 
mortgage,” yet in its ultimate character a 
“charge” is clearly of the nature of a mort- 
gage, and if, therefore, a simple mortgage is a 
transfer of property, it is difficult to see how 
something which partakes of that nature and 
which when put into effect gives the charge- 
holder the same rights as accrue to a simple 
mortgagee, can be held not to amount to a 
transfer. Jam fortified in this conclusion 
by the fact that “charge” is one of the sub- 
jects dealt with in the T.P. Act. That very 
tact,as I understand it, means that for this 
country by actof the Legislature a charge 
is to be regarded as coming within the am- 
bit of transfers of property. If that is so for 
the purposes ofthe T. P. Act, it must clearly 
be so-for the- purposes of the Electricity 
Act. 

On the other point on which I would lay 
some stress is the wording of the section. It 
being conceded that the words “or other 
wise” must in accordance with the canons 
of interpretation means transfer of a similar 
nature to those which have been mentioned 
in the earlier part of the section, learned 
Counsel‘ for the debenture-holders was. asked 

.to say what other forms of transfer could be 
referred to. By reference tothe T. -P. Act, 
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itself it seems that the only ordinary form of 
transfer not mentioned in sub-s. (2) of s. 9 
which is mentioned in the T. P. Act, that is, 
excluding a charge is a transfer by gift. It is 
obvious that if this was the only form of 
transfer remaining it was as easy for the 
Legislature to have said “or. gift” as it was 
to say “or otherwise,” and had that not been 
done, it might have been reasonable to infer 
that transfers or quasi-transfers by means of 
charge did not come within the'scope of the 
clause. But the Legislature instead of 
speaking of gift used the words “or other- 
wise’ which must clearly have been intended 
to cover all other transactions having the 
nature of a transfer and in their nature alli- 
ed to the kinds of transter referred to indi- 
vidually in the section. This view of the in- 
tention or the scopeof the words “or other-- 
wise” in this section issomewhat fortified by 
the frame of sub-s. (3) which provides that : 
“Any agreement relating to any transaction of the 
nature described in sub-s.(2) unless made with or 
subject to such consent as aforesaid (that is, the pre- 


vious consent in writing of the Provincial Govt.)shall 
be void.” 


Ido not suggest that the words “of the 
nature” can be interpreted as having a wider 
connotation than the words “‘or othewise” in 
sub-s. (2), but I think they do assist towards 
the proper interprtation of the words “or . 
otherwise,” since they suggest that those 
words are intended to cover transactions 
which are analogous to or have a resembl- 
ance in character to the transactions of trans- 
fer mentioned in the previous sub-section. 
On all counts therefore in my judgment the 
answer to the question before the Bench is 
that a “charge” is a transfer within the mean- 
ing of sub-s. (2) of s. 9, Electricity Act. 

By the Court.—The answer to the refer- 
ence is that a “charge” is a “transfer” with- 
in the meaning of sub-s. (2) of s.9, Electri- 
city Act. 

D. Answer accordingly. 


OUDH CHIEF COURT 
Application No. 26 of 1941 
August 29, 1941 
AGARWAL, J. 
Mst. RAM PYARI—Dsrenpant— 
APPLICANT 
VErSUS 
GOVIND PRASAD AND ANOTHER— 
PLAINTIFFS— OPPOSITE PARTY 5" 
Civil Procedure Code (Act V of 1908), s. 115— 
Order allowing amendment of plaint—No revision, 
No revision lies from the order allowing amendment, 
ofa plaint. 158 Ind. Cas. 949 (1) and Sunder Lal v. 
Razia Begam (2), followed. Rurmal Ram Nath v. 
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Kapilman Misser (3), referred io, 188 Ind. Cas, 893 
(4), explained. œ 


App. for revision of the order of the 
Munsif of Kaisarganj, Bahraich, dated Feb- 
ruary 25, 1941, 

Mr. Raj Kumar Srivastava, for the Appli- 
. Cant. | l < i 3 
Mr. Siraj Husain, for the Opposite Party. 
Judgment.This is an application for 
. revision .under.s, 115, Civil P. C. against 
two orders of the Munsif, Kaisarganj af 
Bahraich dated February 25, 1941 and Janu- 
ary.21, 1941." " 

The -opposite parties Govind Prasad and 
Dhondhey' Das brought a suit in the Court 
of the Munsif, Kaisarganj on the allegation 
that Govind Prasad one of the plaintifs 
was Owner of some shops which he let out 
to Shadi Laland Babu Ram for one year 
and the term of tenancy expired in May 
- 1936 and then he let them out to the other 


2a plaintiff, Dhondhey Das, that Babu Ram 


died in.the year 1936 and Shadi Ram died 
on May 6, 1940, leaving his widow Mst. 
Ram Piari the defendant in the case and 
that she was in unlawful possession of the 
shops. They,sued for possession of the shops 
and ‘damages tor unlawful occupation. The 
defendant Mst. Ram Piari pleaded that the 
, sult was not within the jurisdiction of the 
. “Court and the court fees paid were jin- 
sufficient. Two issues were framed by the 
Court 

(1) Has this Court jurisdiction to enter- 
tain the suit ? 

(2) Is the court-fee paid sufficient? 

After this the plaintiffs applied for the 
amendment of the plaint and converted the 
suit asif it were against a tenant. They 
claimed ejectment instead of possession and 
rent in place of damages. 

The learned Munsif allowed this amend- 
ment and decided the two issues in favour 
of the plaintiffs. It is from these two orders 
that this revision has been filed. 

It was held by a Full Bench of this Court 
in Paras Nath v. Ran Bahadur, (1935 O. 
W. N. 1158) (1), that no revision lies from 
an interlocutory order. The learned Coun- 
sel for the applicant has argued that the 
order in question in the Full Bench case 
was one about court-fees and not for amend- 
ment. The Full Bench decided the case 
on the ground that an interlocutory order 
does not decide a case within the meaning 
of s. 115, Civil P.C. Reference was made to 
bhe case of Sunder Lal v. Razia Begam, 


(3 A. W. R. 474) (2), that no revision lies 
(1) 1935 O W N 1158; 158 Ind. Cas. 949; 1935 OLR 

633; 8 R O 138; A I R 1936 Oudh 22 (F B). 
Q)3A WR474, 
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against an order amending a plaint, Refer- 
ence was also made to another case Rurmal 
Ram Nath v:Kåpilman Misir, 4 A. W. R. 


802) (3). -Li ‘that: case it was held by the 
Allahabad High Court that a revision lies 
from an order refusing to allow an amend: 


ment.’ It was observed by King, C. J., who 
was one of the members of the Full Bench 
that that decision of the Allahabad High 
Court was in opposition to the general trend 
of rulings of that Court. The same learn- 
ed Judge made the following observation :— 

“The alteration of the language used in s. 622 of the 
old Code (corresponding to s. 115 of the present Code) 
seems at first sight to make no appreciable difference 
in the meaning. The Legislature must, however, have 
had some object in altering the language and the effect 
of the alteration seems to me to make it clear De- 
yond all doubt that the case must have been decidel: 
before the record of the case is called for...... Now in 
the present case what record ofa decided case could 
be sent ? There isno such record as distinct from the 
record of the pending suit, and s. 115 doesnot autho- 
risethe High Court tocall for the record of a pending 
suit, It has been suggested that the record of thede- 
cided case (that is the record of the decision of the 
preliminary issue regarding the court-fee) consists of 
that part ofthe record of the pending suit which re- 
lates to the decision on the question of court-fee. A 
little reflection will I think show that it would be 
impossible to separate the so-called record of the de- 
cided case from the record of the pending suit and thus 
to send the record of the decided case while leaving 
the record of the pending suit in the trial Court.” 


The case before the Full Bench was in 
respect of an order about the payment of 
court-fees but the reasoning will apply in 
this case also. The learned Counsel for 
the applicant has relied on Lachmin v. 
Bhairon Bakhsh Singh, (1940 O. W. N, 
900) (4). In that case the Appellate Court 
had allowed an amendment and remanded 
the case. There was an appeal to this 
Court. It was held that no appeal lay but 
their Lordships treated the memorandum 
of appeal as a memorandum for revision 
and held that the lower Appellate Court 
was not justified in allowing the amendment. 
There was a decided case before, the 
Chief Court in that case and so that case 
does not in my way touch the decision in 
the Full Bench case above referred to. If 
no revision lies, I need not see whether the 
order of amendment was proper or not and 
I need not refer to the case law of other 
High Courts when thereis a Full Bench case 
of this Court which is quite applicable to 
this case in my opinion. 

I am of opinion, that no revision lies 
from the order allowing amendment. If the 
order of amendment stands, it cannot be 


said thatthe two issues of jurisdiction and 
(3) 4A W hk 802. 
(4) 1940 O W N 500; 188 Ind. Cas. 893; 13 RO 1-4; 
1910 OL R 393; A I R 1940 Oudh 367; 16 Luck 65, 
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court-fee had been decided wrongly by the 
lower Court. There are no doubt some cases 
_in which a revision was allowed from an 
order deciding the question of jurisdiction 
but here it cannot be said that the ques- 


+.. tion of jurisdiction has been wrongly decid- 


ed if the amendment is proper. 
I see no reason to interfere. 


The applica- 
tion is dismissed with costs. . 


D. Application dismissed. 





ALLAHABAD HIGH COURT 
Criminal Appeal No. 255 of 1940 
March 31, 1941 
MOHAMMAD ISMAIL AND MULLA, JJ. 
EMPEROR— PROSECUTOR 
versus 
BASANT LAL AND ANOTHER— RESPONDENTS 
. Public Gambling Act (III of 1867), ss. 3, 6— 
“ Dara ” gambling, what is—Whether has any con- 
nection with price of commodity—ailure to. prove 
commodity in respect of which gambling was going 
on, if fatal to prosecution—Slips of paper with 
numbers on them, whether instruments of gaming giv- 
ing rise to presumption under s. 6 
“Dara” gambling is a well-known and specified 
form of “ satta” gambling. “" Dara” gambling has 
no connection whatever with the price of any commo- 
dity. The failure on the part of the prosecution to 
prove by definite evidence the commodity in respect of 
which the gambling was going on, is nota fatal defect 
for sustaining a conviction under s. 3, Public Gambl- 
ing Act. 185 Ind. Cas. 256 (2), distinguished. [p. 
436, col. 1.] a 
In the case of“ dara ” gambling the slips of paper 
with numbers upon them constitute instruments of 
gaming within the meaning of the Act and give rise 
to a presumption unders.6 of the Act, that the shop 
was used asa common gaming house. 146 Ind. Cas. 
293 (1), followed, 190 Ind. Cas. 252 (3), applied. [p. 
437. col. 1.] 


Cr. A. from an order of the Bench Magis- 
trates, Etawah, dated December 30, 1939. - 

The Govt. Advocate, for the Crown. 

Mr. K. D. Malaviya, for the Respondents. 


Mulla, J—This is an appeal by the 
Provincial Govt. against a finding of acquit- 
tal recorded by a Bench of Honorary Magis- 
trates in a case iu which two persons, 
Basant Lal and Ram Sanehi, who are the 
respondents in this appeal, were prosecuted 
by the Police on a charge under s. 3, Public 
Gambling Act (III of 1867). There can be little 
doubt about the facts of the case as found 
by the learned Magistrates. It appears from 
the evidence on the record that a warrant 
under s. 5 of the Act was issued by the 
Superintendent of Police, Etawah,’ to the 
City Kotwal, B. Raghupal Singh, autho- 
rising him to search the shop of Basant Lal. 
Basant Lal keeps a cloth shop in the city of 
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Etawah and Ram Sanehi, the other respon- 
dent, is employed at that shop as a servant. 
The Police had received information that the 
shop was being used as a place for satta 
gambling and had consequently obtained 
the warrant stated above from the Superin- 
tendent of Police. This warrant was exe- 
cuted on the evening of October 17, 1939. 
Befcre executing this warrant, the Police 


Officer named above had, in order to assure 


himself, sent a man named Sital with some 
marked coins consisting of four 2 anna bits 
and two 1 anna bits in order to lay a bet at 
the shop of Basant Lal. Sital had lain a bet 
accordingly and had gone back and informed 
the Police Officer that he had done so. Then 
the Police Officer proceeded to the shop and 
found six persons there, namely the two 
respondents Basant Lal aud Ram Sanehi, a 
man named Bhikka, who has appeared as a 
witness for the prosecution, and three other 
petsons with whom we are not concerned in 
this case. It appears that Bhikka was at 
that very time engaged in laying a bet. He 
had just paid a sum of Rs. 7-8-0 to the res- 
pondent Basant Lal and certain numbers 
which he had mentioned had been noted 
down on aslip of paper by the respondent 
Ram Sanehi. 

It was at this stage that the Police Officer 
arrived at the shop and immediately seized. 
the sum of Rs. 7-8-0 from the hand of the 
respondent Basant Lal and the slip of paper 
on which the four numbers mentioned by 
Bhikka were noted, from the hand of the 
respondent Ram Sanehi. Bhikka, as stated 
above is a witness for the prosecution and 
he has clearly stated that he had made what 
is generally known in those parts as a dara 
bid. From the slip of paper in which the 
numbers given by him were noted by the 
respondent Ram Sanehi it appears that 
Bhikka had staked a sum of Rs. 1-14-0 on 
each of four difierent numbers, namely, 56, 
S7, 88 and 92. Bhikka has explained in his 
evidence that he was to get Rs. 150 for the 
stake of Re. 1-14-0 in the case of any one of 
those numbers proving to be the winning 
number. It is true that he has not stated in 
his evidence how the winning number was 
to be ascertained, but he has stated that it 
was a dara bid and it appears to be a 
matter of common knowledge in that part 
of the province what a dara bid 15. 

We may mention here that dara bid has 
has been referred to and described at some 
length in Lachhi Ram v. Emperor (1). In 


(1) 1933 A LJ 1254; 146 Ind. Cas. 2°3; A IR 1933 
All, 554; 34 Cr. L J 1244; LR 14 A360l Cr;6 R A 
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fact, we may state further that that case fully 
covers the facts of the present one. On a 
search of the shop a number of slips—15 in 
all—including the slip containing the four 
numbers mentioned by Bhikka, were recover- 
ed, six from underneath a pillow against 
which the respondent Basant Lal was resting, 
four from underneath a small wooden box 
placed near by and four from the possession 
of respondent Ram Sanehi, besides Bhikka’s 
shp which is Ex. P-2 on the record and which 
was recovered in the circumstances already 
stated. We have examined all these slips 
very carefully and we find ita very signi- 
ficant fact that upon every slip, other than 
that relating to Bhikka, a certain name was 
always mentioned as that of the person on 
whose behalf certain bids of certain amounts 
on certain numbers had been made. In the 
slip relating to Bhikka we find only four 
numbers and the amount of Re. 1-14-0 against 
each number, but there is no name of the 
person by whom or on whose behalf the 
bids had been made. This fits in entirely 
with the story given by Bhikka in his evi- 
dence, for he states that the Police arrived 
on the scene just as he was paying Rs. 7-8-0 
to the respondent Basant Lal and had men- 
tioned the four numbers to the respondent 
Ram Sanehi who had noted them down on 
a slip of paper. This shows that the Police 
happened to arrive on the scene before 
Bhikka could give the name of the person 
by whom or on whose behalf the bids were 
being made. Besides the evidence of Bhikka, 
to which we have referred in some detail, we 
find also on the record the evidence of the 
Police Officer and a witness named Bankey 
Lal to prove the search and the circum- 
stances in which the-slips were recovered 
from the two respondents. K 

The defence raised by the respondents 
was that no person ever came to their shop 
to stake any money as suggested by the 
prosecution. This defence was taken in spite 
of the fact that the four 2 anna bits and two 
l-anna bits which had been markea by the 
Police Officers were recovered in the course 
of the search of the shop. It was totally deni- 
ed in defence that any satta gambling was 
being carried on in the shop and it was con- 
tended that the amount of money recovered 
by the Police represented the price of the 
cloth sold at the shop during the.day. Three 
witnesses were examined to support the 
defence case. The learned Magistrates consti- 
tuting the Bench found it proved upon the 
evidence that dara gambling was going on 
at the shop ofthe respondent Basant Lal as 
alleged by the prosecution. Thejr finding 
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may best be set out in their own words as 
follows : 

“From the evidence adduced on behalf of the prose- 
cution it is quite evident that dara gambling was 
going on at the shop of Basant Lal as is alleged by 
the prosecution. The learned Counsel for the accused 
has argued the case at great length before us on points 
of fact and law. So faras the points of fact are con- 
cerned, we are not impressed with the arguments of 
the learned Counsel. As to the law point raised by the 
learned Counsel for the accused that the subject-matter 
ofthe gambling is not explained by the evidence led 
by the prosecution we agree with him. A ruling of the 
Hon’ble Mulla, J. which is reported in October 9, 1939 
edition of the 1939 A W R 736 (Chiranji Lal v. Emperor 
(2)) has been cited by the learned Counsel in support of 
his contention and it applies to the present case. There- 
in his Lordship has ruled out that it is incumbent for 
the prosecution to prove by definite evidence the 
commodity in respect of which the gambling is going 
on. In the case before us the prosecution has failed 
to prove this point. The result is that the case fails - 
on this point and the” prosecution is responsible for 
its failure.” 


It is from this order that the Provincial 
Govt. has come up in appeal to this Court. 
The first point for consideration and in fact 
the only point is whether the interpretation 
put by the learned Magistrates upon the 
case referred to by them which is reported 
in Chiranji Lal v. Emperor (2) is correct. 
The answer to that question is undoubted- 
ly in the negative and learned Counsel for 
the respondents had to concede that the 
case relied upon by the learned Magistrates 
was Clearly distinguishable from the present 
case. In Chiranji Lal v. Emperor (2), this 
Court had todeal witha summary trial in 
which the judgment of the learned trying 
Magistrate which constitutad the only re- 
cord in the case showed nothing but that 
the prosecution alleged that there was satta 
gambling going on at a certain place. There 
was no reference at all to dara gambling, 
which is a well known and specified form 
of satta gambling. There was not a word 
on that record to show that the prosecution 
had produced any evidence relating to the 
recovery of any slips of paper such as 
those that have been found in the present 
case. It was taken for granted in that case 
that satta gambling related to the price of 
some commodity and it was in such circum- 
stances that this Court held that it was in- 
cumbent on the prosecution under the law 
to prove by definite evidence the commodity 
in respect of which the alleged satta gamb- 
ling was going on. That ruling was based 
upon certain precedents of this Court which 
were referred to in that case. There can 
hardly be any doubt upon the facts which 


- (2) 1939 A WR 736; 185 Ind. Cas. 256; A I R 1939 
All. 734; 41 Cr. L J 141; (1939) AL J 990:12 R A 319 
(D). 
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“we have already mentioned that the case 
in Chiranji Lal v. Emperor (2), has no 
application whatever to the present case. 
. Indeed the finding of the learned Magistrates 
as stated above shows that it was proved 
“in the present case that dara gambling 
was going on. Dara gambling is a specified 
form of satta gambling and the modus 
operandi of that form of gamling is well 
known and has been set out in Lachhi Ram 
yv, Emperor (1). Having found that the 
gambling at the shop of the respondent 
was dara gambling the learned Magistrates 
were obviously wrong in holding that the 
failure on the part of the prosecution to 
prove by definite evidence the commodity in 
respect of which the gambling was going 
on was a fatal defect, Dara gambling 
had no connextion whatever with the price 
of any commodity. We have therofore no 
hesitation in holding that the learned Magis- 
trates were wholly wrong in applying the 
authority in Chiranji Lal v. Emperor (2), 
to the facts of the present case and in hold- 
ing on that basis that the prosecution could 
not succeed. 

It is, however, argued by learned Counsel 
for the respondents that it was incumbent 
on the prosecution to prove in the present 
case thatthe shop of the respondent was a 
“common gaming house’ as defined by Act 
111 of 1867 as follows: 

“Common gaming house” means (1) in the case of 
gambing on the digits of the sale price of any commo- 
dity, for example opium or cotton, or on the digits of 
papers or bals manipulated from within jars or other 
receptacles, or on the occurrances or non-occurrence of 
any natural event, for example, rainfall or tbe quan- 
tity of rainfall, any house, room, tent, walled enclosure, 
space, vehicle, vessel or any other place whatsoever in 
which instruments of gaming are kept or used for such 


aming.” 

j Tt is conceded by learned Counsel for the 
respondents that it was not necessary at all 
in the present case for the prosecution to 
establish that the slips of paper found in 
the respondents’ shop had any connextion 
with the sale price of any commodity. On 
behalf of the Crown it was pointed out that 
these slips were connected with “the digits 
of papers manipulated from within jars 
or other receptacles” as set out in the 
definition quoted above. The contention on 
behalf of the respondents is that it was 
necessary for the prosecution to establish 
that the winning number was to be deter- 
mined by the method referred to in the 
definition, namely, “the digits of papers 
manipulated from within jars or other re- 
ceptacles.”” We are entirely unable to accede 
to that contention. If the prosecution were 
asked to prove in every case that the winn- 
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ing number was to be ascertained in that 
particular manner the presumption referred 
toin s. 6 of the Act would be rendered 
wholly nugatory. Where a house is searched 
under a warrant issued in accordance with 
s. 5 of the Act and any instruments of 
gaming as defined by the Act are found, a 
presumption arises under s. 6 of the Act that 
the house or place where such instruments 
of gaming are housed is a “common gaming 
house” within the meaning of the Act. 

In the present case it is not denied that 
the shop of the respondent was searched 
under a warrant issued under the provisions 
of s. 5 of the Act. Now the question Is 
whether the slips of papers that were found 
in the shop and were also recovered from 
the persons of Bhikka and Ram Sanehi 
did or did not constitute instruments of 
gaming within the meaning of the Act. 
Now according to the Act “the instruments 
of gaming include any article used asa 
means or appurtenance of or for the purpose 
of carrying on or facilitating gaming.” This 
definition has been fully considered and 
interpreted by this Court in Lachhi Ram 
Emperor (1), to which reference has already 
been made. It was definitely held in that case 
that slips such as those that have been found 
in the present case constituted instruments of 
gaming and hence there was a presumption 
that any place where such instruments were 
found was being kept as a common gaming 
house. In support of his contention learned 
Counsel for the respondents relied upon 
some of the observations made by Allsop, J. 
in Qabul Singh v. Emperor (3). The obser- 
vation upon which learned Counsel has relied 
runs as follows : ; 

“It is not all gaming of digits which constitutes a 
common gaming house. If the winning number is to 
be ascertained, in some manner other than that men- 
tioned in para. 1 of the definition ins. 1, Public Gam- 
bling Act, then the place where the gaming was 
taking place would not be a common gaming house 


unless the occupier was obtaining some profit from the 
use of the place.” 


It has to be borne in mind that in that 
case also the learned Judge eventually held 
that the discovery of certain slips bearing 
certain numbers was evidence, until the 
contrary was made to appear, thatthe place 
from which such slips were recovered was 
used as a common gaming house. At the end 
of his judgment the learned Judge has made 
certain observations with which we find 
ourselves entirely in accord and which we 
think might well be applied to the present 
case. They are as follows : 


(3) 1940 A L J 456; 190 Ind. Cas. 252; A IR 1940 


ao 412; al Cr. L J 879; I L R940) Al. 559: 13 RA 
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“Tn the circumstances of this case these slips of pa- 
per with numbers upon them were found and one of 
the facts with which we are confronted is that none 
of the applicants ever attempted to explain the pur- 
pose for which these alips were being used. Slips of 
this kind are commonly used for the purpose of betting 
or wagering and in the circumstances it seems to me 
that the learned Magistrate was justified in conclud- 
ing that these slips were being used as a means of or 
for the purpose of carrying on some form of gaming. 
They were instruments of gaming and their discovery 
was evidence which the Magistrate was entitled to con- 
sider as proving that the place where they were found 
was a common gaming house or, in other words, that 
the other requisites of a common gaming house were 
established.” 

In the present case we have no doubt 
whatsoever that the slips which were re- 
covered from the shop of the respondents in 
the circumstances stated above constituted 
instruments of gaming within the meaning 
of the Act and gave rise to a presumption 
under s. 6 of the Act, that the shop was 
used asa common gaming house. That pre- 
sumption was not in any way rebutted 
by the defence and hence it must be held 
that the shop of the respondents was being 
used aSa common gaming house and the 
two respondents must be held guilty of 
an offence under s. 3 of the Act. Basant Lal 
ig the owner of the shop, while the other 
respondent Ram Sanehi has been proved to 
be a person who prepared the slips which 
have been found to consitute instruments 
of gaming and he, therefore, assisted in 
conducting the business of the shop which 
was being used as a common gaming house. 

The result, therefore, is that we allow 
this appeal and setting aside the order-of 
acquittal passed by the learned Bench 
Magistrates convict respondent Basant Lal 
and Ram Sanehi of an offence under s. 3, 
Public Gambling Act (I of 1867). Having 
regard to all the circumstances of the case, 
we think a sentence ofa fine of Rs. 50 on 
Basant Lal and that of Rs. 5 on Ram Sanehi < 
would be sufficient to meet the ends of 
justice. We accordingly impose a fine of 
Rs. 50 on the respondent Basant Lal and 
of Rs. 5 on the respondent Ram Sanehi. 
In case of default, Basant Lal will undergo 
one month’s simple imprisonment and Ram 
Sanehi will undergo one week’s simple im- 
prisonment. 


D, Appeal allowed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 55 of 1941 
Criminal Revision Case No. 52 of 1941 
Criminal Revision Petition No. 51 of 1941 
March 12, 1941 
LAKSHMANA Rao, d. 

Tun PUBLIO PROSECUTOR— 
APPELLANT 
versus 
NAGAPPAN SERVAI— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 392, 397—Knife 
used for committing robbery —Weapon, if shouid be 


used against person robbed. l l 
Section 397, I. P. C., does notrequire the use of a 


deadly weapon to be against the person robbed. Where 
the eal uses a knife, which is a deadly 
weapon, at the time of committing robbery, by threaten- 
ing the companions of the person robbed by frighten- 
ing them and: it strikes and causes injury tothe per- 
son robbed, the accused should be convicted under 


s. 392 read with s. 397, I. P.O., 


Cr. A., Cr. R.. Case and Cr. R. P. against 
the order of acquittal of the aforesaid res- 
pondent (ist accused) of the offence under 
s. 397, I. P. C. by the Assistant Sessions 
Judge of the Court of Session (Assistant) 
of the Ramnad Division at Devakottal, 
dated October 15, 1940. 

; Mr. A. S. Sivakaminathan, for the Appel- 
ant. 

Mr. N. T. Raghunathan, for the Respon- 
dent. 


Judgment.—The appeal and revision 
case arises out of Sessions Case No. 103 of 
1940 in which two persons were tried by the 
Assistant Sessions Judge of Ramnad with a 
jury, the first accused for an offence under 
s. 392 read with s. 397, I. P. O. and the. 
second accused, under s. 394, I. P.O. The 
jury unanimously found the first accused 
guilty under s. 392, I. P. C. and the second 
accused under s. 394, I. P.C. and accepting 
the verdict the Assistant Sessions Judge 
sentenced the first accused to rigorous im- 
prisonment for 2 years and the second accus- 
ed to rigorous imprisonment for 18 months. 
The Crown appeals against the acquittal 
of the first accused of the offence under 
s. 397, I. P. Œ. and the revision case has 
been preferred by the Public Prosecutor for 
enhancement of sentence. 

- The case is simple and as found by the 
jury P. W. No. 2 was robbed of her jewels 
on her way to Mattarsakottai along with 
her mother P. W. No. 3 and brother P. W. 
No. 4. M. O: No. l the knife was used 
by the first accused to frighten P. Ws. Nos. 3 
and 4 and it struck ‘and caused hurt to 
P. W. No.2. The second accused then re- 
moved the jewels and both the accused were 
caught soon after, the first accused with 
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M. O. No. 1 knife with human blood on it 
and the second accused with M. Os. Nos. 2 
to ð the stolen jewels. The knife M. O. No.1 
is a deadly weapon and it was used at the 
time of committing therobbery. Section 379 
1. P. C. does not require the use to be against 
the person robbed and the guilt of the 
first accused under s. 392, I. P. C. read 
with s. 397, I. P. O. admits of no doubt. 
The appeal is, therefore, allowed and the 
first accused is convicted under s. 392 read 
with s. 397, I. P. C. and sentenced to the 
minimum punishment of rigorous imprison- 
ment for seven years. 

The revision case has become unnecessary 
as regards the first accused and the sentence 
of the second accused who isa first offender 
cannot be said to be inadequate. The revi- 
sion petition is, therefore, Uismissed. 


N.-D. Petition dismissed. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 422 
of 1940 

January 29, 1941 
GRILLE, J. 
BEJONJI K. BANA AND ANoTHER— 
APPLICANTS 


Versus 


HMPEROR—Opposire PARTY 

Factories Act (XXV of 1934), ss. ð, 2(j)—C. P. 
Government Notification No. 202-2644-VIT dated 
January 17,1939 under s. 5 (1), is not ultra vires of 
the Act—It does not render s. 2 (j), nugatory. 

The O. P. Govt. Notification No. 202-2644-VIL dated 
January 17, 1939, issued under s. 5 of the Factories 
Act, is not universal but selective inasmuch ass. 5 of 
the Act gives powers to the Provincial Govt. tomake a 
declaration by a notification either in respect of places 
wherein a manufacturing process is carried on with the 
aid of power or without it. This notification is only 
in respect of places where the process is carried on with 
the aid of power. Again the notification does not 
render s. 2(j) of the Act nugatory since the Act applies 
to the whole of British India, and a notification by the 
Provincial Govt. can only affect places in the Central 
Provinces. Places where manufacture is carried on 
with the aid of power is certainly comprised in a class 
of places, since the Prévincial Govt. has also power to 
declare a place to be a factory, provided ten or more 
workers are employed, if the manufacturing process is 
carried on without the aid of power. Hence the noti- 
fication is certainly intra vires of the power given to 
os Provincial Govt. by s. 5 (1) of the Factories 

ct. 


Cr. R. App. of the order ofthe Court of 
the Additional Sessions Judge, Chhind- 
wara, dated September 9, 1940, 


Mr. W. Dutt, for the Applicants, 
Mr. W. R. Puranik, Advocate-General, for 
the Crown. 
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Order.—The applicants who are respec- 
tively the proprietor and the manager of 
the Electrice Supply Company at Chhind- 
wara were prosecuted in respect of various 
breaches of the Factories Act. They were 
convicted and appealed. The Additional 
Sessions Judge, Chhindwara, remanded the 
case for a re-trial on the ground that it 
had not been established that on any speċi- 
fide day there were more than 10 workers 
in the factory. One of the grounds taken 
in appeal which had unsuccessfully been 
urged in the trial and which is the only 
point urged here in revision was that the 
Power House in respact of which the pro- 
secution was lodged was not' factory with- 
in the meaning of the Act inasmuch the 
Govt. Notification No. 202-2644-VII dated 
Nagpur January 17, 1939 was ultra vires 
of the Act. This point was not touched on 
in the remand order. 


The.definition of a factory in s. 2 


Factories Act runs as follows:— 
‘‘ factory’ means any premises including the precincts 
thereof whereon twenty or more workers are working, 
or were working on any day of the proceeding twelve 
months, and in any pert of which a manufacturing 
rocess is being carried on with the aid of power, or 
15 ordinarily so carried on.” 


Section 5 of the Factories Act runs: 

“(1) Notwithstanding anything contained in cl. Gj) 
of s. 2, the Provincial Govt. may, by notification in 
the Oficial Gazette, declare any place wherein a 
manufacturing procees is carried.on, whether with or ` 
without the aid of power, and wherein on any one 
day of the twelve months preceding the notification, 
ten or more workers were employed, to be a factory 
for all or any ofthe purposes of this Act. 

(2) A notification under sub-s. (1) may be made 
in respect of any specified place or claas of places.” 


It is argued that, whether or no it is 
established that more than ten persons were 
working in the Power House on any particular 
day—and this is the point on which the case 
has been remanded—in any ‘case the number 
employed did not amount to 20, and that 
if the contention thatthe notification pur- 
porting tobe under s. 5 of the Act is ultra 
vires is correct, then there is no case agalnst 
the applicants. The notification in question 
declares all places in the Central Provinces 
wherein manufacturing process is carried on 
with the aid of power and wherein on any 
one day of the twelve months preceding the 
date of the notification ten or more workers 
were employed, to be factories under the Act. 
It is contended that the wholesale inclusion 
of all places worked with power where ten 
persons are employed renders s. 2 (J) of the 
Factories Act nugatory and that the effect 
of the notification is to alter completely a 
clause in the Act itself and that the notifica- 


(7) of the 
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tion is not in respect ‘of any class of places 
but is in respect of all-places. . - 

This contention cannot be upheld. “The 
notification is not universal but selective 
inasmuch as s. 5 of the Act gives powers 
to the Provincial Govt. to make a decla- 
ration by a notification either in respect of 
places wherein ‘a manufacturing process is 
carried on with the aid of power or without it. 
This particular notification is only in respect 
of places where the process is carried on 
with the aid of power. Again the notifica- 
tion does not render s. 2 (J) of the Act 
nigatory since the Act applies to the whole 
of British India, and a notification by the 
Provincial Govt. can only affect places in 
the Central Provinces. Places where manu- 
facture is carried on with the aid of power 
is certainly comprised in a class of places, 
since the Provincial Govt. has also power 
to declare a place to bea factory, provided 
ten or more workers are employed, if the 
manufacturing process is carried on without 
the aid of power. It follows, then, thatthe 
notification is certainly intra vires of the 
power given tothe Provincial Govt. by s. 5 
(1) -of the Factories Act. 


It is then contended that as this isin the. 


nature ofa test case, in the event of this 
point being. decided’ against the applicants 
the order of -remand-should nevertheless be 


_cancelled as this was- the real point sought. 


to be elucidated. I cannot agree that the 
question of punishment of admitted breaches 
should not.be considered because the prin- 
cipal ground: taken -has failed. There has 
been no suggestion that the remand order 
should be cancelled and that the fines, 
would nevertheless be paid. Neither has it 
been urged, although possibly it might 
have been, that the remand order was an 
unnecessary one on the point whether it 


had been established that ten or more workers . 


were engaged on any particular day. The 
application fails and is dismissed. 


S. Application dismissed. 





CALCUTTA HIGH COURT 
Criminal Appeal No. 752 of 1940 
April 2, 1941 
BARTLEY AND MOHAMAD AKRAM, JJ. 
ABD@L LATIF— APPELLANT 
versus 
EMPEROR—OpposirzE PARTY 


Criminal trial—Evidence—Hostile witness — Wit- 
ness declared hostile in Sessions Court without taking 
evidence-in-chief and allowed to be cross-examined 
by party calling him—Procedure, tf legal—First in- 
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formation report — Value of — Criminal Procedure 
Code (Act V of 1908), s. 297—Complaint by witness— 
Tosay to` jury that complaint can only be used as 
corroboration of witness’s deposition in Sesstons 
Court amounts to misdirection — Direction by Judge 
to jury that if accused was present at village on night 
of murder of his wife,it will follow that he slept with 
her on that night, held erroneous. 

Tt is, of course, permissible with the consent of the 
Court to cross-examine one’s own witness, but there is 
no warrant for a procedure, by whicha Judge permits 
a witness, whose evidence-in-chief he has not heard and 
whose evidence before the committing Court cannot be 
put in under the law until that witness has been ex- 
amined, to be treated at once as a hostile witness and 
cross-examined by the side which called him. 

It is a grave error of law to say that the value of the 
first information isas corroboration of the subsequently 
depositions of the witnesses referred to in it. 

Biatements in the petition of complaint filed hy a 
witness can be used to contradict the witness under 
the terms of s 145, Evi. Act, or to impeach his credit 
under s. 155 as well as corroborate him under s. 157 of 
the Act. To say, therefote, that such a statement can 
only be used as corrobration of the deposition of the 
witness in the Sessions Court is a clear misdirec- 
tion. 

It was alleged that the accused had gone to bed with 
his wife in the same room on the night of murder. The 
wife was found to have been murdered in the morning 
and the husband was missing. There was no direct 
evidence to show that the accused slept with his wife on 
the night of the murder : 

Held, that the direction given by the Judge to the jury 
that if the accused was present at the village, it would 
follow that he slept with his wife that night was clearly 
erroneous because it did not necessarily follow that 
because a man was seenin the village on a particular 
day he must have slept with his wife on the night. 


Mr. Sudhansu Sekhar Mukherjee, for the 
Appellant. 
Mr. Bireswar Chatterjee, for the Crown. 


Bartley, J.—The appellant in this case 
was placed upon his trial before the learned 
Sessions Judge of Murshidabad on the 
charge of having murdered his wife. The 
jury by a majority verdict of 7 to 2 found 
him guilty and the learned Judge convicted 
him and sentenced him to transportation for 
life. The case for the prosecution was 
briefly that the accused and his wife were 
not on good terms with each other because 
the former wanted his wife to reconvey 
certain property to him, which he had 
previously made over to her. On the night 
of June 17, last the husband and the wife 
went to bed together in the same room. 
Next morning his brother, who is prosecu- 
tion witness Jamiruddin, looked into the 
room and found the wife lying dead with 
her throat cut and no sign of her husband. 
He reported this fact to other people. 
Information was lodged:-to the thana. The 
accused was arrested about a fortnight later, 
sent up and ultimately convicted. 

In our opinion, the majority verdict of 
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the jury in this case and the conviction based 
thereon cannot possibly be upheld. The 
charge delivered by the learned Judge 
contains serious misdirection on points of 
law and equally serious errors where he was 
dealing with the substantive evidence in the 
case. The prosecution case, as stated by the 
learned Judge to the jury, was, in the first 
place, that the accused and his wife went to 
bed together in the same room on the night 
of the murder. Next morning Jamir, 
brother of the accused, discovered that the 
wife was lying there with her throat cut 
and the hushand absent. In point of fact, 
there is no evidence on the record coming 
from Jamir or from any other witness that 
the accused and his wife went to bed toge- 
ther on the night of the murder. In the com- 
mitting Court, the evidene@e of Jamir was that 
his brother had left the village towards the 
end of Jaistha, and he implied if he did not 
actually say, that his brother was not at 
home on the night of the murder. No direct 
evidence at all was given by any other wit- 
ness that the accused and his wife retired 


together to sleep on the night of the murder.. 


One other witness, P. W. No. 5, deposed 
that on the morning after the murder Jamir 
came and told him that his sister-in-law had 
been murdered and that his brother was 
away. Both these witnesses were declared 
hostile in the committing Court and their 
cross-examination permitted. In the Court 
of Session their evidence-in-chief was not 
taken at all. They were declared hostile 
and cross-examined by the prosecution. 

We are unable to hold that this procedure 
is permissible under the law. It is, of 
course, permissible with the consent of the 
Court to cross-examine one’s own witness; 
but we can find no warrant fora procedure, 
by which a Judge permits a witness, whose 
evidence-in-chief he has not heard and whose 
evidence before the committing Court cannot 
be put in under the law until that witness 
has been examined, to be treated at once 
as a hostile witness and cross-examined by 
the side which called him. Apart alto- 
gether from this defect in the conduct of the 
case before the learned Judge there are, as 
previously pointed out, very serious mis- 
directions in the charge. When dealing 
with the petition of complaint filed to the 
Magistrate by one of the witnesses in the 
case seven days after the occurrence the 
learned Judge directed the jury that this 
petition could only be used as corroboration 
of the deposition of the witness in the 
Sessions Court. This is a clear misdirection 
because such statements obviously can be 
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used to contradict the witness. under the 
terms of s. 145, Evi. Act, or to impeach his 
credit under s. 155 as well ‘as to corroborate 
him under 's. 157 of.the Act. To say, there- 
fore, that such a statement can only be used 
as corroboration is a clear misdirection. In 
dealing with the first information report the 
learned Judge made an equally grave error 
oflaw. He said that the value of the first 
information was as corroboration of the 
present depositions of the witnesses referred 
toin it. Of course, this, as is admitted by 
the learned Advocate for the Crown, is also 
an entirely erroneous view. Again, the, 
learned Judge told the jury that.in the 
present case they had to rely mainly on 
circumstantial evidence. In point of fact, 
there is no direct evidence whatever as it 1s 
not contended that there was an eye-witness 
to the crime. 

The learned Judge further told the jury 
that the strongest piece of circumstantial 
evidence against the accused is the allegation 
that the accused and his wife slept together - 
that night. As a matter of fact, there is no ` 
such allegation to be found in the evidence. 


There is evidence to show that the accused. 
was in the village on the day of occurrence | 


although the main prosecution witnesses 

now deny that fact. With regard to this’ ' 
point the direction given by the learned 
Judge tothe jury was that if the accused — 
was present at the village it will follow that. 

he slept with his wife that night. This © 
direction is clearly erroneous. It does not 
necessarily follow that because aman was 
seen in the village on a particular day he ` 
must have slept with his wife on the night. 
In view of the misdirections both on points 
of law and on questions of fact contained 
in the charge delivered by the learned Judge 
to the jury and of the manner in which 
the evidence of the material witnesses, 
P. Ws. Nos.5 and 9 was put before them 
by the learned Judge, the majority verdict 
of the jury and the finding and the sentence . 
based upon it cannot be upheld. This appeal 
is accordingly allowed. The conviction of 
the appellant and the sentence passed upon ` 
him by the Court below are set aside and 
the case remanded for retrial in accordance. 
with law by some other Judge. 


Mohamad Akram, J.—I agree. 
5. Appeal allowed. 
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“ OQUDH CHIEF COURT 
Miscellaneous Appeal No. 16 of 1941 
August 25, 1941 

. AGARWAL, J. 
NANHE SINGH alias RAM NARAIN 
: SINGH AND oTHERS—DEFENDANTS 
— APPELLANTS 
versus 
RAM NARAIN alias BORE SHAH AND 


ANOTHER— PLAINTIFFS— RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 Civ) (b), Sch. IT, 
Art. 17—Plaintiffs’ suit for recovery of share in 
profiis—Necessity of accounts being gone into—Suit, 
if one for accounts—Preliminary decree ordering 
‘ accounts—A ppeal against—Court-fee payableg 

Where in a suit the plaintiffs’ claim is for the re- 
covery of profits the mere fact that accounts may 
have to be gone into in determining the plaintiffs’ 
share of profits will not convert it into a suit for 
accounts, The mere fact that the plaintiffs have added 
in the prayer that whatever sum be found due to 
them be decreed does not convert the money suit intoa 
suit for:accounts. If it isnot suit for accounts, s. 7, cl. 
- (iv) (b), Court Fees Act will not apply. The case will be 
governed by Sch. IT, Art. 17 of the Court Fees Act. 

It is not possible to estimate ata money value the 
subject-matter in dispute in the appeal filed against 
the preliminary decree ordering accounts between the 
parties, when the only question in appeal is whether 
the defendants-appellants are liable to render accounts 
. there being no decree against them for any specific 
‘amount. In such a case the defendants are liable to 
pay Rs. 15 court-fee on the memorandum of appeal. 


., 41 Ind. Cas. 929 (1) and Bhaiya Brij Raj Singh v. 
| Ram Pargat (2), relied on. 


. Misc. A. against the order of the Civil 
. Judge of Unao, dated March 1, 1941. 


_ Mr. P. N. Chaudhari, for the Appellants. 


Mr. I. A. Abbasi, for the Respondents. 


Judgment.—This is a miscellaneous ap- 
peal under s. 6-A-of the Court Fees Act 
against the order of the Civil Judge asking 
. the appellants to pay Rs. j79-8-0 deficiency 
In the court-fee within twenty days. The 
respondents Ram Narain and Raja Ram 
brought a suit for. their share of profits 
against the defendants:appellants The res- 
` pondents are sharers in village Dhura Mohal 


.. Mohan Singh and the defendants’ father was. 


lambardar. The plaintiffs brought a suit 
for recovery of Rs. 900 or whatever sum be 
found due to them after proof and inquiry. 
It was alleged in para. 3 ofthe plaint that 
that Ram Bakhsh Singh father of the appel- 
lants died, that the defendants were the 
sons and legal heirs and were in possession 
of the zamindari share of Mohal Mohan 
Singh in village Dhura and that the defend- 
ants were liable to pay profits due to the 
plaintiffs on the basis of accounts for the 
years in suit. It was further alleged in 
para. 4 that the deceased Thalsur Ram 
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Baksh Singh father of the defendants and 
after his death the defendants explained! 
no accounts of profits to the plaintiffs nor 
did they pay any sum as profits to the 
plaintiffs. The learned Munsif in whose 
Court the suit was instituted passed a preli- 
minary decree for accounts. The defend- 
ants had contested their liability to account 
and had alleged that only Rs. 130 were: 
due from them. The defendants went in 
appeal and valued the memorandum of ap- 
neal at Rs. 130. They paid court-fees on 
that amount. The learned Civil Judge has. 
held that the defendants ought to have paid 
a court-fee on Rs. 900, the approximate 
amount which was dueto the plaintiffs ac- 
cording to the plaint. | 
The first point to be determined in this 
appeal is whether itis a suit for accounts.. 
The plaintiffs’ claim:-is for the recovery of 
profits. The mere fact that accounts may 
have to be gone into in determining the 
plaintiffs’ share of profits will not convert 
it into a suit for accounts. It was held in 
Kshetranath Banerjee v. Kali Dasi Dasi, 
(21 ©. W. N , 784) (1), thata suit for reco- 
very of a specific sum of money does not 
assume the character ofa suit for accounts 
merely because in the determination of the 
question in controversy accounts may have 
to be examined. In the case of Bhatya 
Brij Raj Singh v Ram Pargat, (7 O. C., 84) 
(2), the plaintiff had prayed for two reliefs, 
(1) that an order be passed for the rendi- 
tion of accounts, and (2) that on accounts: 
being made up, his claim may be decreed. 


It was held that if a plaintiff claims a 
share of profits whether he asks for a settle- 
ment of accounts or not as a necessary pre- 
liminary to ascertaining what his share 
really is, thatis a suit for a share of the pro- 
fits and that the only case for a settlement 
of accounts would be where the plaintiff 
asked for settlement of accounts pure and 
simple and didnot claim a money decree 
as the result. I am of opinion, that the 
suit is not one for accounts. The plaintiffs 
claimed for the recovery of Rs. 900. The 
mere fact that they added in the prayer 
that whatever sum be found due to them 
be decreed does not convert the money suit 
into a suit for accounts. Ifit is not a suit 
for accounts, s. 7, cl. (iv) (b) will not apply. 
The case will be governed by Sch II, Art.17 
of the Court Fees Act. It provides fora 
plaint or memorandum of appealin a suit. 


(1) 21 OW N 784; 41 Ind, Cas, 929; 270LJ 96; 
A TR 1918 Cal. 1037. 
(2)70 084. 


449 


where itis not possible to estimate a money 
value the subject-matter in dispute and 
which is not otherwise provided by the 
Act. Suit as defined in the Indian Court 
Fees Act includes an appeal. I think it is 
not possible to estimate at a money value 
the subject-matter in dispute in the appeal 
filed in the lower Court. The only ques- 
tion in this appealis whether the defend- 
ants-appellants are liable to render accounts. 
There is no decree against them for any 
‘specific amount and so no money value can 
be given to the subject-matter in appeal. 
I, therefore, holdthat the defendants are 
liable to pay Rs. 15 court-fee on the memo- 
randum of appeal filed in the lower Court. 
The order of the learned Civil Judge Unao 
is set aside and the defendants-appellants 
are ordered to pay Rs. 15 court-fee on the 
grounds of the appeal minus the sum already 


paid within a month from this date. No 
‘order as to costs of this appeal. 
To Order set aside. 


_ BOMBAY HIGH COURT 

‘Criminal Revision Application No. 475 

of 1940 
January 8, 1941 
Beaumont, C. J. AND SEN, J. 
EMPEROR—ProsscuTor 
VETSUS 
ISHVARLAL CHHAGANLAL—Accusep 

Bombay City Police Act (IV of 1902), ss. 27 (2-A), 
‘128—More than two convictions for separate offences 
—Offences forming part of same transaction—Case, 
tf comes under s. 27 (2-A)—Police Commissioner 
acting under s. 27 (2-A) is acting not in judicial 
capacity but in administrative capacity—Case under 
s. 128— Court should consider whether Police Com- 
misstoner’s order under s.27 (2-A) is legal—Court 
cannot consider reasons which induced Police Com- 
misstoner to make that order—Factors to be consider- 
ed in imposing sentence under s. 128. 

If in fact there are more than two convictions for 
Separate offences, the case falls within s. 27 (2-A), 
Bom. City Police Act, even if all the offences have 
been in fact committed atone and the same time and 
as part ofthe same transaction. The Commissioner 
of Police, in deciding whether to make an externment 
order in a case falling within the sub-section, acts in 
an administrative capacity and not in a judicial 
capacity. He may know a great deal more about the 
person to be externed than the Court which convicted 
him knew. The Commissioner is not bound only by 
the evidence given in Court, and may consider him- 
“self justified in making an order of externment in the 
public interest, although the actual offences of which 
the accused person has been convicted are not of a 
serious character. 

All that the Court can doin a case under s. 128 is 
‘to consider whether the order of the Commissioner of 
Police was legal ; and if it was, whether it has been 
broken; and if so, what is the proper punishment. 
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It is not open to the Court to consider the rea- 
son swhich induced the Commissioner of Police to 
make the order. Therefore, in awarding a sentence 
under s. 128, the character of the conviction which 
brought the case under s. 27 (2-A) is irrelevant. 
The factors to be considered are whether the case 
under s. 128 isthat of a first offence, or whether the 
accused has returned more than once wrongfully. 
But at the same time it must be remembered that 
an order ofexternment is made in the public interest, 
and it is a serious offence to ignore that order. The 
mere fact that it has only been ignored once is not a 
good reason for imposing a light sentence. Another 
factor isthe age of the accused, but that is only rele- 
vant where the accused is very young or very old; 
yet another factor is the reason which may have 
prompted the accused to return tothe place from which 
he was externed. If the accused proves conclusively 
that he had some reason unconnected with any crimi» 
nal intent, that is a matter which may be taken into 
account in imposing the sentence. If, for instance, he 
proves that he came back to see his dying mother or 
something of that sort, any Court would ‘take that 
into consideration in mitigation of the offence. The 
last ground isthe period of time during which the 
accused may have remained 'in custody. That no 
doubt is a matter to which the Court always pays some 
regard, 


Cr. R. App. from the conviction and sen- 
tence passed by the Presidency Magistrate, 
Fourth Court, Girgaum, Bombay. 


Mr. T. N, Walavalkar, for the Accused. 


Mr. R. A. Jahagirdar,~ Govt. Pleader, for > 
the Crown. ; 


* 


Beaumont, C. J.—This is an application 
by Govt. to enhance the sentence passed 
upon the accused. On August 14, 1940, 
the Commissioner of Police made an order 
for externment of the accused under s. 27 
(2A), City of Bom. Police Act. The order 
was duly served on the accused, and on 
August 16, he was given a ticket 
for the place to which he was going 
and was seen out of Bombay. But on 
September 23, he was found to have returned 
to Bombay and was accordingly arrested 
and put up before the learned Magistrate, 
Fourth Court, ona charge under s. 128, City 
of Bom. Police Act, 1902. That section pro- 
vides that : 


“Whoever, within two years from the date of his re- 
moval under the provisions of s. 27...enters the City 
of Bombay, without the permission in writing of the 
Commissioner of Police, shall be punished with im- 
prisonment for a term which may extend to two years 
or with fine or with both.” 


The learned Magistrate convicted the ac- 
cused, who had pleaded guilty, and sen- 
tenced him totwo months’ rigorous imprison- 
ment. The Govt. of Bombay have applied 
to us to enhance the sentence. The learned 
Magistrate has submitted a statement to this 
Court under s. 441, Criminal P. C., in which 
he gives, the grounds on which he acts 
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in determining the proper sentence 
in cases of this sort, and we are indebted to 
him for so doing. He enumerates five factors 
which he takes into consideration in deter- 
mining what sentence to impose. The first 
factor, which is the only one calling for 
serious comment, isthe number of previous 
convictions (i. e., those justifying the depor- 
tation order) and the importance or the 
gravity of the offence in respect of each such 
conviction as disclosed by the quantum of 
punishment which the Court may have 
awarded in the case. In my opinion those 
are not legitimate matters for the Magistrate 
to take into account. Under s. 27 (2A), City 
of Bom. Police Act, it is competent to the 
Commissioner of Police to direct any person 
who, not having been born in the City of 
Bombay or the Bombay Suburban District, 
has been convicted more than twice of 
offences of the character specified, to re- 
move himself from the City of Bombay 
and not to re-enter it. On a charge being 
preferred under s. 128 against a man who 
has been externed and has disobeyed the 
order, it is certainly competent for the 
Court to consider whether the order of ex- 
ternment made by the Commissioner of 
Police was legal, that is to say, whether 
the case fell within the terms of s. 27 (2A). 

It is not disputed in this case that the 
accused had been convicted on one day of 
criminal house trespass and theft, and sepa- 
Tate sentences had been passed under those 
two sections, though the sentence for theft 
was only one day’s imprisonment; and there 
was alsoa later conviction for theft. It has 
been argued for the accused that the con- 
victions on the first occasion of house tres- 
pass and theft were probably convictions 
arising outof the same transaction, and I 
will assume that to be so. Of course it may 
very well happen, and frequently it does 
happen, that in the course of a single trans- 
action an accused person may commit several 
Offences. For example, he may commit cri- 
minal house trespass, by breaking into a 
house ; he may steal some article in the 
house and thereby be guilty of theft; and 
when he is interrupted, he may assault 
the owner of the house, and thereby be 
guilty of causing hurt. As all those offences 
arise out of the same transaction, they can 
be tried together, but there may be a sepa- 
rate conviction and sentence for each of the 
offences. In practice where more than one 
offence is committed in the course of the 
same transaction, the Court directs sentences 
of imprisonment to run concurrently, but in 
law that is not necessary. . As 
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Now itisargued by Mr. Walavalkar tor 
the accused that where there are two or 
more convictions for offences committed in 
the course of the same transaction, they 
cannot be treated as more than one convic- 
tion for the purposes of s. 27 (2A). But in 
my opinion that is not right. The actual 
words of the sub-section are, “has been con- 
victed more than twice of offences,” not “has 
been convicted on more than two occasions ; 
and whether the offences are tried together 
under the provisions of the Criminal P. C. 
or tried separately, is mere matter of pro- 
cedure. Ifin fact there are more than two 
convictions for separate offences, it seems to 
me that the case falls within s. 27 (2A), 
though I think it would normally, be harsh 
to make an order of externment when all the 
offences have been ‘in fact committed at 
one and the same time as part of the same 
transaction, if the Commissioner has nothing 
else to go upon. But, in my opinion, 16 15 
not open to the Court, in dealing with a 
case of breach of an order of externment 
made under s. 27 (2A), to consider the 
reasons which induced the Commissioner 
of Police to make the order of externment. 
The Commissioner of Police, in deciding 
whether to make an externment order in 
a case falling within the sub-section, 1s 
acting in an administrative capacity and not 
ina judicial capacity. He may know a 
great deal more about the person to be 
externed than the Court which convicted 
him knew. The Commissioner is not bound 
only by the evidence given in Court, and 
may consider himself justified in making 
an order of externment in the public in- 
terest, although the actual offences of which 
the accused person has been convicted were 
not of a serious character. In my opinion, 
all that the Court can do in a case under 
s. 128is to consider whether the order of 
the Commissioner of Police was legal; and 
if it was, whether it has been broken; ancl 
if so, what is the proper punishment. It 
is not open to the Court to consider the 
reasons which induced the Commissioner 
of Police to make the order. In my opinion, 
therefore, the first factor, which the learned 
Magistrate says that he takes into consider- 
ation in considering the sentence, is not a 
legitimate factor. 

The second factor is whether the case 
under s. 128 is that of a first offence, or whe- 
ther the accused has returned more than 
once wrongfully. That of course is a matter 
which the Court is entitled to take into ac- 
count in determining the sentence. But at the 
same time it must be remembered that an 
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order of externment is made in the public 
interest, and it is a serious offence to ignore 
that order. The mere fact that it has 
only been ignored once is not a good reason 
for imposing a light sentence. The third 
factor isthe age of the accused, but that is 
only relevant where the accused is very 
young or- very old, and in this case he is 
aged thirty. The fourth factor is the reason 
which may have prompted the accused to 
return to Bombay. I agree that if the accus- 
ed proves conclusively that he had some 
reason ‘unnconnected with any criminal 
intent, that is a matter which may be 
taken into account in imposing the sentence. 
Tf, for instance, he proves that he came 
back to Bombay to see his dying mother 
or something of that sort, any Court would 
take that into consideration in mitigation 
of the offence. Nothing of the sort is proved 
in this case. The first ground is the period 
of time during which the accused may have 
remained in custody. That no doubt is a 
matter to which the Court always pays some 
regard. 

Í think, therefore, the principles on which 
the learned Magistrate says that he is in 
the habit of acting are correct, except as 
to the first matter, viz., the character of the 
convictions which have brought the case 
within s. 27 (2A), City of Bom. Police Act, 
which seems to me to be irrelevant. In the 
present case we think that two months rigor- 
ous imprisonment was too little, and we 
propose to enhance the sentence to nine 
months rigorous imprisonment. 


D. Sentence enhanced. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Appeals Nos. 298/86 of 1940 and 52/17 of 1941 
May 2, 1941 
ALMOND, J.C. 
Mian SHARIF GUL—DEFENDANT— 
APPELLANT 
; versus 
SAID GUL AND oTHERS—PLAINTIFFS— 


RESPONDENTS 

Limitation Act (IX of 1908), Art. 47—Proceedings 
under s. 145, Criminal Procedure Code (Act V of 
1898), between plaintiff and defendant —Order under 
s. 145 declaring defendant to be in possesston— 
Suit by plaintiff for possession of his share of pro- 
perty falls under Art. 47—Person not party to pro- 
ceedings under s. 145, Criminal Procedure Code 
Art. 47, if applies to such person—Co-sharers 
—Adverse possession—One co-sharer building exclu- 
sively on joint land during minority of other co- 
sharer—Whether act of ouster—Co-owners—Partition 
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— Portion of joint estate divided—Presumption that 
whole of it is divided—Hujra held not partitioned. 

Where in proceedings under s. 145, Criminal 
P. ©. between the plaintiff and the defend- 
ant, the Magistrate declares the defendant to be in 
possession «i the property in dispute, a suit by the 
plaintiff for possession of his share of the property, 
falls under Art. 47, Lim. Act. 169 Ind. Cas. 125 (4) 
and 128 Ind. Cas. 106 (5), approved, 163 Ind. Cas. 370 
(6), not followed. 

A person who is nota party to the proceedings under 
s. 145, Criminal P. ©., isnot bound by an order pass- 
ed under that section and Art. 47, Lim. Act cannot 
apply to him. Maya Devi v. Diwan Chand (8), relied 
on, 125 Ind. Cas. 858 (7), explained. 

The act of a co-sharer in building exclusively on a 
portion of the joint land cannot by itself amount 
to an ouster of the other co-sharer who was a minor 
at that time. 

Where one portion of a joint estate has besn divid- . 
ed, there is a presumption that the whole of it has 
been divided. It is however merely a presumption of 
fact and must depend on the particular circumstances 
of each case. [p. 445, col. 2.] 

With the exception of hujra all the other property 
which the plaintiff and the defendant jointly owned 
had been divided although their agricultural land was < 
still shown as owned by them all jointly though held 
separately by them almost in equal shares. It was 
not shown what compensation was given to the 
plaintiff if the hujra remained solely the property of 
the defendant : 

Held, that the circumstances led to the conclusion 
that therehad been no partition of this hujra. [p. 
445, col, 1.) 

[Case- law referred to.) 


As. from the judgment of the Additional 
Judge, Peshawar, dated December 10, 1940. 


Messrs. Hukam Chandand Abdul Rauf, 
for the Appellant (Defendant in Nos. 298/86 
of 1940). 

Messrs. Mohammad Shafi and Baij Nath, 
a ie Appellants (Plaintiffs in Nos. 52/17 of 
1941). 


Judgment.—IJn this case Said Gul and 
Anwar Gul, sons of Mian Gul, and Zafir Gul, 
son of Ghias Gul, sued Sharif Gul, defendant - 
for possession of two-thirds of a hujra situat- 
ted in village Phandu. The relationship of 
parties is given in the judgment of the trial 
Court. The plaintiffs’ case was that they 
were joint owners and that the hujra had 
never been partitioned. The defendant 
resists the suit on the grounds that the site 
of the hujra had fallen to him on private 
partition, that he himself had built a hujra 
thereon 15 or 16 years ago, that the suit was 
time-barred, that the suit was insufficiently 
valued for purposes of court-fee, that he had 
held adverse possession, that the plaintiffs 
were estopped from suing and that he was 
at any rate entitled to the costs of improve- 
ments if a decree were passed against him. 

On the pleadings of the parties the follow- 
ing issugs were framed by the trial Judge 
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apart from the-issue on the question of 
valuation which was decided by a prelimi- 
nary order and is not in dispute now: 

“1, Whether the plaintiffs’ suit is within time? 

2. Whether the plaintiffs are owners of a tiwo-third 
share in the hujra in suit ? 

3. Whether the defendant is the owner of the entire 
hujra on account of a private partition ? 

F 4. Whether the plaintiffs are estopped by their con- 
uct? 

_ 5. Whether the defendant became owner of the 

hujra by adverse possession ? 

6. Whether the defendant has effected any im- 
provements, and if so whether he is entitled to the 
value thereof? 

7. Relief?” 


The trial Judge found Issue No. 1 in 
favour of plaintiff No.3 but against plain- 
tiffs Nos. land 2. On Issues Nos. 2 and 3 
he came to the conclusion that there had 
been a private partition and that the hujra 
had fallen to the share of the defendant. 
He found Issue No, 4 against the defendant 
on the ground that there was nothing to 
show that the plaintiffs were estopped by any 
conduct of theirs. He found Issue No. 5 in 
favour of the defendant and he found 
Issue No. 6 in favour of the defendant to the’ 
extent of holding that the improvements 
which he had effected amounted to 
Rs. 535-14-6. He, therefore, dismissed the 
suit on the basis of Issues Nos. 1 to 3. The 
plaintiffs appealed to the District Judge who 
found that the suit was within time as 
regards all the plaintiffs, that there had been 
no partition, that the amount of compensation 
assessed by the trial Judge was correct. He, 
therefore, gave the plaintiffs a decree for 
possession of two-thirds of the hujra on pay- 
ment of Rs. 357-4-0 representing two-thirds 
of the improvements. He directed that 


' parties should bear their own costs on the 


appeal. Both sides have appealed against 
that decree. The defendant prays for the 
dismissal of the plaintiffs’ suit and the plain- 
tiffs ask for their costs. This order will cover 
both the appeals. It may, however, be noted 
that the appeal of the plaintiffs themselves 
was not argued, their learned Counsel con- 
tenting himself with rebutting the appeal of 
the defendant-appellant. The points which 
have been taken by learned Counsel for 
defendant-appellant are as follows: In the 
first place it has been argued that there was 
a partition by which the hujra in question 
fell to the share of the defendant. The 
second point taken is that the improve- 
ments should be assessed at Rs. 3,000 and 
not at the amount accepted by the lower 
Courts. Itis argued in the third place that 
the suit was barred against all three plain- 
tiffs, that the defendant was in adverse 
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possession and also that the plaintiffs are 
estopped. - 

As regards the question of whether there 
had been a private partition prior to this 
suit, it is said by the defendant in his evi- 
dence that there was a partition between 
him and the father of plaintiff No. 3 in 1906 
and that there was a document relating to 
that partition. He further stated that in 
1913 there was an oral partition between him 
and the father of plaintiffs Nos. 1 and 2 
which had the effect of dividing the lands and 
houses of the parties as well as this hujra. 
Other facts proved in this case are that 
adjoining the site in suit plaintiffs Nos. 1 and 
2 are in possession of an area of 2 kis. 
on which they have built another hujra, 
plaintiff No. 3 is in possession of an area of 
2 kls. 3 mls. andethe defendant himself 
is in possession of an are of 2 kls. 6 mls. 
It is admitted by both parties that with 
the exception of this hujra all the other 
property which they jointly owned has been 
divided although their agricultural land is 
still shown as owned by them all jointly 
though held separately. Ifis also admitted 
by both parties that the defendant built 
extensively on this site in about 1924 and 
1925 when all the plaintiffs were minors. 
The plaintiffs now allege that they con- 
tributed a share of the cost of those build- 
ings but their evidence on the point cannot, 
in my Opinion, be accepted and if has been 
held by both the Courts as a matter of 
fact that the entire expenditure was borne 
by the defendant. Three cases were cited 
before the trial Judge to show that where 
one portion of a joint estate has been divided, 
there is a presumption that the whole of it 
has been divided. The cases referred to 
were Abdul Wahab Khan v. Tilakdhari Lal 
(1), Mst. Plungun v. Mst. Jasodan, 107 Ind. 
Cas 275 (2) and Ghazanfar Ali v. Muzzaffar 
Ali (3). There was also a reference to a 
judgment of my own in the judgment of the 
trial Court but that does not appear to be 
relevant to the case. In any case the pre- 
sumptions which are made as regards parti- 
tion are merely presumptions of fact and 
must depend on the particular circumstances 
of each case. There are in my opinion indi- 
cations that this hujra was left joint in the 
general partition. In the first place a hujra 
is a place which is commonly used for enter- 
tainment purposes by all members of the 


(1) A I R 1927 P C 208; 104 Ind. Cas. 92; 46 CL J 
237; 53 M L J 325; (192) M W N 706; 320 WN 170 
C 


(PO). 

(2) 107 Ind. Cas. 275. 

(3) A IR 1936 Lah. 511; 164 Ind. Cas. 262; 39 P L 
R357;9 RL 9. 
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family. The agricultural land which is in 
possession of all three branches of the family 
is approximately equal in area and it is not 
shown what compensation was given to the 
plaintiffs if the hujra remained solely the 
property of the defendant. All these cir- 
cumstances lead me to the conclusion that 
there has been no partition of this hujra. 

The second point dealt with is the ques- 
tion of limitation and in this connexion it 
is to be noted that on February 9, 1934, an 
order was passed by a Magistrate in pro- 
ceedings under s. 145, Criminal P. C., which 
took place between the defendant on the 
one hand and thefirst two plaintiffs on the 
other whereby hedeclared the defendant to 
be in possession of the property. The ques- 
tion is whether Art. 47 applies to the facts 
of this case and if so,*whether it applies 
only to the first two plaintiffs or to plaintiff 
No. 3 as well. The trial Judge was of opinion 
that Art. 47 was applicable and he referred 
to the commentary in Mitra’s Limitation 
and Prescription which book has not been 
cited before me or shown to me. Learned 
Counsel for the appellant relies upon two 
. cases reported in Jaidert Kuariv. Dakshini 
Din (4) and Atale Sunarri v. Talib Husain 
(5). In the first of these cases there had 
been proceedings under s. 145, Criminal 
P. C., between the antecedents-in-interest 
of the plaintiff and the antecedents-in-in- 
terest of the defendant regarding the pos- 
session of the southern half of a certain plot 
of land. It had been decided in favour of 
the defendant’s antecedents-in-interest. More 
than three years after the decision of that 
case, the plaintiff sued for the price of trees 
cut by the defendant and for an injunction 
to restrain him from cutting trees in future 
in the whole of the plot. It was held by a 
single Judge of the Court that the provisions 
of Art. 47 applied to the case. The learned 
Judge referred to certain decisions of the 
Bombay High Court which had apparently 
drawn a distinction between a person suing 
for exclusive possession of a site and a co- 
sharer suing for joint possession or for parti- 
tion, and he held that no such distinction 
should be made. In the Calcutta case relied 
upon the following remarks occur near the 
end of the judg ement : 

‘Weare also of opinion that a suit for partition 
which seeks for partition of property or to have a 
share in it the title to which has already been extin- 


guished by reason of no suit having been instituted to 
recover possession within three years of the order 
(4) A I R 1937 All. 300; 169 Ind. Cas. 125; (1937) A 
L J 225; (837) AL R 446, 9 R A 703. 
(5) A IR 1930 Cal. 612; 128 Ind. Cas. 106; 51 CL J 
461, 
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under s. 145, Criminal P. C., and by virtue of Art. 47 
and of s. 28 of the Act isanother name for a suit for 
recovery of possession and a mere device to evade the 
provisions of the statute.’ ar 

Learned Counsel for the plaintiffs-respon- 
dents on the other hand relies upon a later 
case of the Calcutta High Court reported as 
Jogesh Chandra v. Suresh Chandra (6) in 
which it was held as follows: 

“There can be no doubt that the provisions of 
Art. 47, are applicable toa suit for possession of an un- 
divided share of the property in respect of the whole 
of which there was a final order under s. 145, Criminal 
P. C. Itis not contemplated by the provisions con- 
tained in Art. 47, that the title of the co-sharer to any 
joint property must be held to be extinguished and 
that there could not be any claim for joint possession 
or for partition in view of an order passed by the Crimi- 
nal Court not having been challenged by a suit by the 
co-sharer.’’ 

The case refers with approval to the pre- 
vious Calcutta case but appears to me to 
make a decision contrary to what was laid 
down in Atale Sunarri v. Talib Hussain (5). 
There is, therefore, undoubtedly a conflict of 
opinion on this point, but in my opinion the 
plain meaning of Art.47 is that it should 
apply to a suit like the present one. The 
relevant portion of the article reads as fol- 
lows: 

“By any person bound by an order respecting 
the possession of immovable property made under the 
Criminal P. C., 1898......to recover the property com- 


-prised in such order.” 


In my opinion, the present suit is one to 
recover property comprised in the order of 
February 9, 1934, and was brought more 
than three years after the date of that order. 
It is, therefore, time-barred as regards the 
first two plaintiffs. Learned Counsel for the 
defendant-appellant has contended that it is 
also time-barred as regards plaintiff No. 3 in 
view of a case reported as Satya Chandra De 
v. Emperor (7). That was a criminal case 
in which it was held that persons who had 
taken possession of certain property as re- 
gards which an order had been passed under 
s. 145, Criminal P. C., were guilty of an ~ 
offence under s. 188, I. P. C. .. although they 
were not actual parties to the order. “Tt was, 
however, found that they were cognizant of 
the order and that they took possession in. 
collusion with parties who were bound by 
the order. It does not appear to me that 
this is a sufficient authority for the proposi- 
tion which is put forward by learned Coun. 
sel. Learned Counsel for plaintiffs-respon- 
dents has cited Maya Devi v. Diwan Chand 
(8) which lays down that a person who is not 


(6) 163 Ind. Cas. 370; 39 C W N 853;9RO 19. 

(7) A I R 1930 Cal. 63: 125 Ind. Cas. 858; 31 Or, L J 
945; oe N 1002; Ind, Rul. (19380) Cal. 634; (1930) 
Cr. 

‘sy i I R1935 Lah. 115. 
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a party to proceedings under s. 145, Criminal 
P. C., cannot be bound by the order. I am, 
therefore, of opinion that the suit of Zafir 
Gul, plaintiff No. 3, is within time, provided 
that the defendant has not held adverse pos- 
session for more than 12 years. The-only 
fact which is relied upon as proving such 
adverse possession is the fact that he built 
extensively on the site in suit about 1924 and 
1925. That cannot of itself amount to an 
act of ouster of plaintiff No.3 who wasa 
minor at the time. The same argument, 
namely, the buildings which took place in 
1924 is used by learned Counsel for the de- 
fendant-appellant on the question of estop- 
pel.- I do not think that there has been 
any conduct on the part of the plaintiffs 
which could operate as estoppel against 
them. 

~ There remains the question of improve- 


ments. A Commissioner ‘was appointed who ' 


assessed the value of the whole of the pro- 
perty at Rs. 3,000. He stated specifically that 
the value of improvements effected by the 
defendant amounted to Rs. 2,000. The de- 
fendant produced certain invoices-(Exs. D1- 
8) showing the amount that had been spent 
on timber for the purposes of building. 
Those invoices amounted to the sum of 
Rs. 535-14-6 which has been taken as the 
value of the improvements effected by him. 
Several of the plaintiffs’ witnesses admitted 
that the value of the improvements was 
between 500 and 600 and one of them ad- 
mitted that it was between 700 and 800. It 
is obvious that the defendant must have 
Spent more money than is represented by the 
invoices produced by him. There must be 
in addition to timber, bricks and also labour 
“Involved an construction. I can see no rea- 
son why the estimate of the Commissioner 
should be rejected. I, therefore, fix the 
value of the improvements at Rs. 2,000. For 
these reasons I accept the appeal of the 
. defendant tothe extent that plaintiff No. 3 
will have a decree for possession of one-third 
of the hujra in dispute on payment of 
Rs. 666 representing one-third of the im- 
provements effected. The suit of the first 
two plaintiffs is dismissed. As the plaintiffs 
have succeeded to a portion only of their 
claim, Idirect that the parties shall bear 
their own costs throughout the proceedings. 
The appeal of the plaintiffs-appellants as 
regards costs is dismissed with costs. 


S. (Order accordingly. 
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SIND CHIEF COURT 
First Appeal No. 41 of 1938 
October 18, 1940 

Davis, ©. J. AND TYABJI, J. 

HARBHAGWANDAS RUCHOMAL— 
DEFENDANT No. 1—APPELLANT 
VETSUS 
RUGHNATH HIRANAND—Puarntipp— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 47—Con- 
tention of legal representative of judgment- debtor 
that property attached did not belong to judment- 
debtor but was his own property in his personal 
capacity—Matter, if can be decided in execution 
Appeal from decision, whether lies. 

Where in reply to the execution application made 
against him and to the notice under 0. ANT, r. 66, 
Civil P. C., the legal representative of the judgment- 
debtor appears and contends that the property which 
was attached and which was proposed to be sold was 
not the property of the judgment-debtor and did not 
come into his hands a® legal representative but was his 
own property in his personal or individual capacity, 
the matter can be decided in execution proceedings 
and an appeal lies from such a decision. Kali Charan 
v. Jewat Dube (2), Seth Chand Mal v. Durga De (3) 
and Punchanun Bundopadhya v. Rabia Bibi (4) 
relied on, 189 Ind. Cas. 785 (1), distinguished. [p. 
448, col. 1.] 


F. A. against an order of the First Class, 
Sub-Judge, Shikarpur, dated July 4, 1938. 

Mr. Kimatrat Bhojraj, for the Appellant. 

Mr. Kundanmal Dayaram, for the Respon-. 
dent. 


Davis, C. J—This is an appeal against 
an order made by the First Class Subor- 
dinate Judge of Shikarpur in execution 
dismissing objections made by the legal re- 
presentative of the judgment-debtor to the 
sale of certain immovable property on the 
ground that this immovable property was. 
not in the hands of the legal representative 
of the judgment-debtor as such but was in 
his hands in his individual capacity. Preli- 
minary objection was taken to this appeal 
on the ground that no appeal lay at all, 
that we had here what was properly an 
order made on an application under O, ANTI, 
r. 08, Civil P. C., thatis, by a person who. 
was not a party to the suit or a legal repre- 
sentative, and though the matter may be 
one relating to the execution of the decree, 
it was between the judgment-creditor and a 
stranger or third party; and it was said 
that the appellant who undoubtedly is the 
legal representative of the judgment-debtor, 
one named Ruchomal, must be treated as a 
stranger to these proceedings because he 
had waived any objections to a notice under 
©. XXI, r. 66, Civil P. C., which was served 
on him. It appears that the property was 
attached on an application of the judgment- 
creditor without notice to the legal repre- 
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-sentative of the judgment-debtor, so that 
the first opportunity he had of objecting 
-to these proceedings was when the notice 
under O. XXI, r. 36, Civil P. O., was served 
on him. Now when we referred to the 
record of the proceedings we could not find 
that the appellant had waived any objec- 
tion to the order proposed to be made under 
.O. XXI, r. 66, Civil P.C., at all. It was 
thought by the learned Advocate for the res- 
pondent, that is, the judgment-creditor, that 
there was a consent order in these proceed- 
ings whereby it was agreed by both the 
judgment-creditor and the judgment-debtor 
that this property was the property ofa 
charitable trust. But reference to the record 
showed: that this statement was made under 
-a misapprehension. There was no such con- 
sent’ order at all, andewhen the learned 
Judge states that the appellant failed to 


„object to the notice under O. XXI, r. 66, Civil 


P. C., and must be deemed to have waived 
any objections to such order, he is mistaken. 

It must be taken then that in reply tothe 
execution application made against him by 
name Harbhagwandas Ruchomal, and to the 
-notice under O. XXI, r. 66, Civil P. C., the 

„appellant, the legal representative of Rucho- 
` mal did appear and contend that the pro- 
perty :which was attached and which was 
proposed to be sold was not the property 
of his father and did not come into his hands 
as legal representative and was his own 
-property in his personal or individul capacity, 
and objection was taken by the respondent, 
that is by the judgment-creditor, that these 
contentions at once took the proceedings out 
.of the provisions of s. 47, Civil P. C., made 
the legal representative a stranger to these 
proceedings, and brought his case under 
©. XXI, r. 58, Civil P.O. We were referred 


“a to a case, Jagannath Prasad v. Jamuna 


Bai (1), in support of this contention. On 
the facts of that case the learned Judges 
held that the objection taken by the daughter 
Mst. Jamunabai was an objection taken by 
a third party. The suit in that case was not 
against the daughter Mst. Jamunabai but 
against her son. The facts of that case were 
different.. Moreover we have two judgments 


-of the Allahabad High Court, the same High- 


Court as decided the case in Jagannath 
Prasu.’v. Jamuna Bai (1), reported in the 
authorized law report, which take the view 
that where a legal representative contends 
‘that certain property isin his hands not as 
assets: of the judgment-debtor but in his own 
personal and- individual capacity, that isa 
(1) AIR 1932 All. 263; 139 Ind. Cas. 785; (1932) 
‘Ay Ti J 125; Ind. Rul. (1932) All. 589. 


AN 
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question to be decided in execution Proceed- 
ings. eoo 

In Kali Charan v. Jewat Dube (2), the 
learned Judges decided that where a judg- 
ment-debtor dies after the passing -of the 
decree and his legal representatives are 
brought on the record in execution proceed- 
ings to represent his estate in respect of the 
decree, the questions which they raise as to 
property which, they say, does not belong 
to his assets in their hands and as such is 
not capable of being taken in execution, are 
questions which must be determined in exe- 
cution and not by a separate ‘suit. -[t"Js . 
true that the learned Judges referred there to 
s. 244, Civil P. C., but on this point there-is no, 
difference between the olds. 244 and the pre: “ 
sent s. 47, Civil P. C. In the previous case 
of that same High Court, Seth Chand Mal v. 
Durga De (3), it was decided by a majority 
of the Full Bench, that where a legal re- 
presentative asserts that the property is his 
own and has not come to him from the deceas- 
ed judgment-debtor, he cannot set up a jus 
tertii and claim to come in as a Stranger and 
contest the matter in a separate suit; he 


must raise the question and get it decided in. ~+ 


execution proceedings. 

The Calcutta High Court have also taken“ 
the view that the question as to whether 
property has or has not come to a legal 
representative from the judgment-debtor, 
whether this property is or is not assets of 
the judgment-debtor in the hands of his 
legal representative, is essentially a matter 
to be decided in execution proceedings, even 
if the legal representative contends that the 
property in his hands is his own personal" 
property and has not come to him from the, ` 
judgment-debtor. In Punchanun Bundopa- 
dhya v. Rabia Bibi (4), a Full Bench held 
that an objection taken by a person who has 
become the representative of a judgment- 
debtor in the course of execution proceedings 
to the effect that the property attached in . 
satisfaction thereofis his own property and 
not held by him as such representative was 
a, matter cognizable only under s. 244, Civil 
P. C., that is, the present s.47, Civil P. C., 
and not the proper subject-matter of a. 
separate suit by a party against whom an , 
adverse order may have been passed under 
ss. 280 and 281, but was provided for by 
s. 283, Civil P. C., that is, present O. XXI, 
rr. 60, 61 and 63. The question there referr- 
ed to the Full Bench was : 

‘Whether an objection taken by one who has 
become the representative of the original judgment- 

(2) 28 A 51; A W N 1905, 180. 

(3) 12 A 313: A W N 1890, 137 (E B.) 

(4) 17 0 711 (F B). 
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debtor in the course of execution of a decree, to the 
effect that the property attached, in satisfaction thereof 
is his own private property, and not held by him 
as such representative, is a matter cognizable only 
under s, 244,.Civil P. O., and not the proper subject- 
matter-of a separate suit by a party against whom 


an adverse order may have been passed under ss. 280 
and 281, as provided by s. 283.” 


And the answer of the learned Chief 
Justice and of the Full Bench to that ques- 
tion was in the affirmative, and the learned 
ae Justice in the course of his judgment 
| Said : 


“In the present case, although the question takes 
the form of an enquiry whether certain property, which 
is. admittedly in the hands of the person against 
whom an. order has been made under s. 23!, came to 
her as the- heiress of the deceased or by some other 
title, it is in fact the very question contemplated by 
s. 234, whether the legal representative has or has 
had assets of the deceased, and so is liable to satisfy 
the claim of the decree-holder.’’ 


It isto be noted the learned Judges were 
not dealing with the question of the right 
of jus tertii, where a legal representative 
was objecting that he held certain property 
as a trustee for some one else. But they 
were dealing with a case suchas the one 
before us in which the legal representative 
claims that the property in question did not 
come to him as heir of his father, the judg- 
ment-debtor but is his own private property 
held by him in his personal or individual 
capacity, in this case, in virtue of the terms 
of a decree, We think, therefore, that it is 
clear that the appellant, the legal represen- 
tative of the judgment-debtor was entitled 
in these execution proceedings to contend 
that the property sought to be sold in exe- 
cution was his own property held by him 
in his personal individual capacity, and was 
not property coming to him as legal repre- 
sentative of the judgment-debtor and. wads 
‘not assets of the judgment-debtor -in “his 
hands. Now the decree on which the ap- 
pellant relied to show that the property in 
dispute, the property which had to be sold 
In execution; was not the property of his 
father in his hands and the assets of his 
father, was the decree in Suit No. 13 of 1913, 
and it was argued by the learned Advocate 
for the appellant that this decree gave Rucho- 
mal, the father of the appellant, merely a 
“life interest in this property, and that after 
his death the property passed under the 
terms of his decree to the appellant, his son, 
as his own property, in his personal or in- 
dividual capacity, though only for his life. 
But we cannot see that this decree can be 
ready in any such way at all. 

The property in dispute is the upper 
storey of a building beneath which is a well, 
which is apparently dedicated to public use; 
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there is aright of way through the grounds 
of the building to this well, and was to be 
maintained at the joint expense of the two 
brothers Pribhdas and Ruchomal, but the 
decree says perfectly clearly that the build- 
ing or structure over the well is the pro- 
perty of Ruchomal; that neither the plaintiff 
in that suit, Ruchomal’s brother Pribhdas, 
nor his heirs and representatives, shall have 
any right over this upper building or struc- 
ture. It shall be the property of Ruchomal, 
his heirs and representatives, and relying 
upon this phrase, that the property shall be 
the property of his heirs and his represen- 
tatives and that Ruchomal shall always re- 
main in possession, itis contended that this 
was not the private property of Ruchomal 
but that he had in it a life interest only. 
This, of course was not the meaning of the 
words used at all. As the plaintiff in that 
suit, Pribhdas, was to have as his own ab- 
solute property certain part of the estate 
which was then to be partitioned, so Rucho- 
mal was to have as his own absolute pro- 
perty and as his share, another part of the 
estate which was to be partitioned, which 
included this very building or structure over 
the well. Therefore, it appears to us quite 
clear that when on the death of Ruchomal 
this property passed into the hands and pos- 
session of the appellant in whose hands and 
possession it still is, it passed into his hands 
and possession as assets of Ruchomal judg- 
ment debtor and was liable to be attached 
and sold in execution of the decree against 
Ruchomal. We think, therefore, that this 
appeal must be dismissed with costs and we 
order accordingly. 


S. Appeal dismissed. 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 36 of 1939 
August 25, 1941 
THOMAS, C. J. AND AGARWAL, J. 

Syed ALI NAQI—DEFENDANT— 
APPELLANT 
VETSUS 
ZAHEER HUSAIN AND oTHERS—PLAINTIFES 
— DEFENDANTS— RESPONDENTS 

Oudh Laws Act (XVIII of 1876)—Pre-emption— 
Pre-empttion of part of property, when can be had. 

If a pre-emptor should choose to pay the entire sale 
price, his claim for pre-emption of part of the property 
can be brought under the provisions of the Oudh Laws 
Act. 191 Ind. Cas. 7! (1),171 Ind. Cas. 937 (2), 
explained and distinguished 190 Ind. Cas, 318 (3), 
relied on. 


Misc. A. against the order of the Additional 
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Civil Judge of Fyzabad, dated Febuary 18, 
1939. 

Mr. Mohd. Ayub, for the Appellant. 

Mr. Mohd. Husain, for the Respondents. 


Judgment.—This miscellaneous appeal 
has been filed by Syed Ali Naqi, defendant 
No. 1, against the judgment and decree 
passed by the learned Additional Civil Judge 
of Fyzabad, dated February 18, 1939, revers- 
ing the decree of the learned Munsif North 
Fyzabad, dated September 16, 1938, dismiss- 
ing the plaintiff's suit. 

The appeal arises out of a suit for pre- 
emption. The sale deed sought to be pre- 
empted was executed by Inam Husain, defen- 
dant No. 2, in favour of Syed Ali Nagi, de- 
fendant No. 1, for Rs. 200 in respect of one- 
eighth share in 6 bighas and odd rent free 
under-proprietary land in Mahal Barahimpur 
Kusmaha and in a tenancy grove without 
the land in village Dahiyawar also an ahata 
which was formerly a house, and one 
enclosure containing certain trees in village 
Dahiyawar. 

Mst. Bano Bibi, the plaintiff of the suit, 
died and Zaheer Husain, Mst. Sakina Bibi 
and Asghar Husain are her heirs. 

The plaintiff alleged that the price entered 
in the sale deed was fictitious, that the sale 
deed was executed without giving notice as 
required under the Oudh Laws Act, and 
that the plaintiff had a preferential right to 
pre-empt. . 

Syed Ali Naqi vendee (defendant No. 1) 
contested the suit on the ground that the 
suit was not maintainable as the sale deed 
included tenancy grove and other tenancy 
land which were not pre-emptible. There 
were other defences raised with which we 
are not concerned at this stage. 


The learned Munsif decided the suit on a 
preliminary issue, namely whether the suit 
was Maintainable. He dismissed the suit on 
the ground that it was not maintainable be- 
cause it included tenancy grove which was 
not pre-emptible, and the pre-emption of the 
remaining property could not be allowed as 
it would involve apportionment of the price. 

On appeal the learned Additional Civil 
Judge upheld the finding of the trial Court 
that the grove was not pre-emptible. It was 
contended on behalf of the vendee that the 
enclosure covered by the sale deed was also 
not pre-emptible, but the learned Additional 
Civil Judge overruled that contention. At 
the hearing of the appeal the plaintiff offered 
to pre-empt the sale of the remaining pro- 
perty on payment of the full real considera- 
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tion of the sale deed. This offer was not 
made in the trial Court.. The learned Addi- 
tional Civil Judge took the offer into con- 
sideration, and in our opinion under the 
circumstances rightly. He held that the 
plaintiff was entitled to pre-empt the part of 
the property covered by the sale deed on 
payment of the full real consideration of the 
sale deed and that the suit was maintainable. 
He remanded the case to the trial Court to 
decide the other questions involved in the 
case. It is against this order of remand that 
the present appeal has been filed. 


Before, we decide the points raised before 
us, we wish to express our disapproval of 
the action of the learned Munsif (Mr. Hari 
Kishan Sinha) in deciding the suit on the 
preliminary issue. The suit was instituted 
on April 7, 1938, and it will take at least 
another year before it is finally decided. 

The sole point for decision in the appeal 
is whether a right of pre-emption only in 
respect of a part of the property sold exists ? 

The contention on behalf of the appellant 
is that it could not be pre-empted because 
it would involve the apportionment of the 
sale price, and in support of his contention 
the learned Counsel has relied on the deci- 
sion of their Lordships of the Privy Council 
reported in Raja Birendra Bikram Singh 
v. Brij Mohan Pandey (61 I. A., 235) (1) and 
also a Bench decision of this Court reported 
in Baij Nath v. Mahabir Prasad, Pandit 
(1937 O. W. N. 1202) (2). This decision is 
based on the decision of the Privy Council 
case reported in (61 I. A., 235) (1). We have, 
therefore, to see whether the Privy Council 
case covers the case before us. Ifit does, 
then it is our bounden duty to follow that 
decision. 

There can be no doubt that the plaintiff's 
claim in the present suit now is confined to 
part of the property sold as the tenancy grove 
has been held to be not pre-emptible, and the 
learned Counsel on behalf of the plaintiff 
has conceded that it is not pre-emptible. 


On the other hand the learned Counsel for — 


the respondents has relied on a Single Judge 


decision of this Court reported in Maha ` 


Prasad v. Dukh Haran Nath (1940 O. W. 
N., 828) (3), in which it was held that pre- 
emption of part of the property sold can be 


(1) GL I A 235; 151 Ind. Cas. 74; 11 OW N 843; Al 


R 1934 P C 153:7 RP O26: 67 ML J 149; 38 CW N-t" 
989; 60 OL J 143; (1934) AL J 732-40 L W 784; 9.» 


Luck 407; 1934 A L R 831; 1934 O L R 722 (P C). 

(2) 1937 O W N 1202; 171 Ind. Cas. 987; 10 RO 151; 
1937 O L R 584; A I R 1938 Oudh 37, 

(3) 1940 O W N 828; 190 Ind. Cas. 348; 13 R O 133; 
1940 O L R578; A I R1941 Oudh 18. 
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allowed if the pre-emptor offers to pay the 
entire sale consideration for the part to 
which he has aright of pre-emption. This 
decision undoubtedly supports the contention 
of the respondents’ learned Counsel. In this 
decision the Privy Council case was referred 
to and distinguished. The learned Judge 
who decided this case was of opinion that the 
decision of the Privy Council case was no 
bar to allowing the respondent of that case 
to pre-empt the property only on payment of 
the amount which was found to be the value 
of both the properties sold. 

In the Privy Council case (61 I. A., 285= 
11 O. W. N. 843) (1) their Lordships laid 
‘down that on the sale of a talugdari mahal 
consisting of several villages, an under- 
proprietor of one of the villages is not entitl- 
ed under the Oudh Law Act, 1876, to pre- 
empt the superior rights in the village. We 
may quote the following passage from their 
Lordships judgment which has been relied 
on by the learned Counsel on behalf of the 
appellant : 


“How could the provisions of these sections (ss. 10 
and 11) apply to the tacts of this case ? 


If they do apply, the vendor of the talugdart mahal 


would have to give notice to the members of the 
under-proprietary village communities, if any, in all 
the 163 villages of the price at which he was willing 
to sell the taluqdart mahal, namely Rs. 3,50,000, and 
in order to comply with s., 1l any community who 
claimed a right of pre-emption, would be bound to 
tender ‘the price aforesaid’, although he desired to 
pre-empt one village only as in these suits, for there 
i3 no provision made in the Act for tendering part of 
the ‘price aforesaid’ or for pre-empting part of the pro- 
perty proposed to be sold’’. 

In this case the pre-emptor claimed to pre` 
empt part of the property sold on payment 
of proportionate price. From the passage 
quoted above it will appear that 163 villages 
forming an entire talugdari mahal were 
sold for a consideration of Rs. 5,50,000 by 
one sale-deed.. Two separate suits for pre- 
-emption were brought each in respect of one 
_ of the villages sold and each plaintiff offered 
to pay a proportionate amount of the sale 
consideration, Their Lordships of the Privy 
Council came to the conclusion that there 
was no provision in the Act for tendering 
' part of the price by a pre-emptor or for pre- 
empting a part of the property to be sold. 
There is no doubt that it was on account of 
this decision of their Lordships of the Privy 
_ Council that the Oudh Laws Act was amend- 
‘ ad by the Local Act XV of 1939 by which 
pre-emption of part only of the property sold 
‘or foreclosed on payment of a proportionate 
amount of the sale price or amount due on 
the mortgage is permissible. The present 
suit is not governed by the amending Act of 
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1939 as it has no retrospective effect. We 
have, therefore, to see whether the decision of 
the lower Appellate Court is correct under 
the old Act. 

The point raised before us was not the 
point raised before their Lordships of the 
Privy Council, nor before the Bench of this 
Court in the case reported in 1937 O. W. N., 
1202 (2). In other words, the case: of a pre- 
emptor offering the entire sale consideration 
for part of the property sold was not before 
their Lordships of the Privy Council and, 
therefore, not considered by them. 

The suggestion of the learned Counsel for 
the appellant is that the principle laid down 
by their Lordships of tha Privy Council is 
of universal application and it applies to 
every case in which the sale covers non-pre- 
emptible property. We regret we are unable 
to accept this argument. We are of opinion 
that the observations made by their Lord- 
ships of the Privy Council were with refer- 
ence to the facts of that particular - case. 
Similarly the observations made in 1937 O. W. 
N., 1202 (2) were made with reference to the 
facts of that particular case and the learned 
Judges found that the principle laid down 
by their Lordships of the Privy Council was 
applicable to the facts of that particular case 
and, therefore, they decided it on that princi- 
ple. We are of opinion, that their Lordships 
do not extend the principle to every case in 
which pre-emption of part of the proparty 
is sought. The principle laid down in the 
Privy Council case applies to those cases 
where a person seeks to enforce pre-emption 
in respect of only a part of tne property sold 
on payment of only a proportionate share of 
the price. That principle would have besn 
applicable to this case also if the plaintiff 
had sought to pre-empt the property on pay- 
ment of a proportionate share of the sale 
price, but in the present case, as we have 
said, he offers to pay the full real price to 
preempt the remaining property and does 
not want an apportionment of the sale price. 
This is the view which was taken by Justice 
Zia-ul Hasan in the case reported in 1940 O. 
W. N., 828 (3). The learned Judge has 
quoted passages from the judgment of their 
Lordships of the Privy Council which in his 
opinion show that if a pre-emptor should 
ehoose to pay the entire sale price, his claim 
for pre-emption of part of the property might 
be brought under the provisions of the Oudh 
Laws Act. Weare of opinion, that the deci- 
sion of the lower Appellate Court is not 
against the pronouncement of their Lord- 
ships of the Privy Council. ` 

It was suggested by the learned Counsel 
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for: the appellant that the view taken in 
1940 O. W. N., 828 (3) was not the correct 
view. We do not agree with this suggestion. 
In our opinion, that is the only correct and 
equitable view in the case. We entirely 
agree with that decision. 

The result is that we dismiss the appeal 
with costs, 

The learned Munsif is directed to note that 
this suit was instituted in the year 1938 and 
he will decide it at an early date and will 
not grant any unnecessary adjourments. 


D. Appeal dismissed. 


—— aaa gana ak 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
June 10, 1940 
AMEER ALI, J. 
In re Smt. LAKSHMIMONI DASSI 

Calcutta Municipal Act (III of 1923), Seh. XVII, 
rr. 82, 32 (1), Proviso, 94, s. 18 — Provision as to 
written permission, tf satisfied by passing of resolu- 
tion—LEffect of r. 32, explained — Plans passed and 
permission given contrary to building restrictions— 
Injury to adjacent owner’s premises as to light, air 
and health_If he can apply for mandamus—Proviso 
tor. 32(1), scope of—Power to relaxin’. 94, scope of — 
Government's right under s. 18, if alternative remedy 
depriving individual's right to apply for mandamus 
—Mandamus—Difference between prerogative writ of 
summons and actiontn mandamus is not concern of 
Courts. 

The provision as to written permission inthe Cal. 
Municipal Act and Rules of Sch. XVII is not satisfied 
by the passing of the resolution itself, with or without 
the support of unfiltered water. [p. 456, col. 2.) 

The effect of r. 32, Sch. XVIL Cal. Municipal Act, 
is as follows : First of all, the boundary line should be 
accurately ascertained. Without this the Corporation 
cannot fulfil its functions in respect of this rule. 
Then what is done or should be doneis to see that there 
is a space between the two buildings, that is to say, the 
two main buildings for the entire length irrespective of 
the actual boundary. If the one building, say X is 
within 2 ft. of the boundary, the other building Y 
must stand back for 6 ft. If the building X 
is more than 2 ft. from the boundary, the other build- 
ing Y need only stand back 4 ft. (p. 494, col. 1.] 

Where the provision is primarily in favour of the 
general public but in the nature of things the breach of 
it must injure the specific individualto quite a different 
degree, such a Tight can be assumed in the specilic 
individual. Consequently where building plans are 
passed and permission to baild is given contrary to 
buildimg restrictions contained in bye-laws whereby the 
premises of adjacent owners are injured as to light, air, 
health and amenities, the Corporation owes .such a duty 
to the adjacent owner and there is in the adjacent owner 
such a legal right as to found an application for 
mandamus. (p. 456, col. 1.] 

The proviso in r. 32 (1), Sch. XVII does not give any 
power to allow attachment. It is in fact, an additional 
restriction to the effect that even ifthe space is left, one 
may not without the permission of the Corporation 
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attach to'any wallor building other than the mait 
building. [p. 454, col. 1.) 

The power to relax inr. 94, Sch. XVII is severely: 
circumscribed, not only by the condition as to the health 
and amenities of the adjacent building which appears in 
s. 331 but in the rule itself. [p. 454, col. 2] 

The right given to Govt. to interfere under s. 18, Cal. 
Municipal Act and the implied right of the public or the 
individual to move the Govt. in some way or another, is 
not such an alternative remedy as will deprive the in- 
ie ae of the right to apply for mandamus. ([p. 455, 
col, 1.) 

Courts in India are not concerned, directly at any rate, 
with any difference between prerogative writ of sum- 
mons and action for mandamus. [p. 436, col. 2.) 


Messrs. J. C. Sett and M.S. Hug, for the 
Applicant. 
. Messrs. P. C. Ghosh and Meyer, for the 
Corporation of Calcutta. 

Messrs. S. M. Bose, M. A. Huq and Subit: 
mal Foy, for Ratni Bai. 


Judgment.—The Corporation of Calcutta 
like municipalities and public bodies in other 
parts of the world have important functions 
in respect of buildings; functions perhaps 
more important in this climate where a city 
comprising some millions of souls isin itself 
a menace. Generally speaking, these func- 
tions are provided for in Chap. XXI -of -the 
Act itself, and in Sch. XVII, which ‘contains 
what are called the building rules, 2. e., the 
bye-laws. It is common ground that the 
matter of passing plans of proposed buildings 
is dealt with in the first instance department- 
ally, that is by permanent officials, and in 
the last resort by way of what has been called 
an appeal to the Corporation itself. This 
appellate or guast-appellate jurisdiction has 
been delegated to the buildings committee. 
Presumably, this appellate or quasz-appellate 
jurisdiction has been provided for the protec- 
tion of the citizens against a possible un- 
sympathetic attitude on the part of the 
officials. It may be supposed, and will be 
seen from a study of the rules, that this task 
of checking the plans with the rules and bye- 
laws from their complicated nature is both 
arduous, embarrassing and ungrateful. Yet 
such is the degree of public spirit in this city 
that so far as one is aware there is no 
difficulty in finding persons ready to fulfil 
it. But that is not all. Mr. Sett in a phrase 
which I always expect from him, in opening 
the case said: “Your Lordship will be as- 
tonished,”’ and I, as usual, replied that after 
nearly a generation of workin Calcutta my ` 
capacity for astonishment no longer existed. 
But I am relieved to find that I am still able 
to be astonished for never have I seen either - 
individually or in the aggregate, such a dis- 
play of kindly feelings, such an overflow of 
the mille of human kindness as isto be found 
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from the evidence before me in the mem- 
bers of the Buildings Committee of the 
Calcutta Corporation. 

They have been finally vested as appears 
from the schedule of powers delegated with 
the power to relax provided in s. 331, of the 
Act and it will shortly appear that the capa- 
city of the Buildings Committee to relax sur- 
passes possibly the laws of nature and cer- 
tainly the laws of man as represented by the 
bye-laws of the Calcutta Corporation. Such 
an exhibition of relaxation, as may: be 
gathered from the printed proceedings be- 
fore me, will, I suppose, never yet have been 
seen. I shall deal in greater detail with the 
facts, although they are hardly in dispute 
except as to their consequences, than with 
the law which is in dispute, because the 
latter can if necessary, be more fully dis- 
cussed hereafter. As regards the facts, the 
plans are not wholly illuminating, and I 
“should have liked to have seen a site plan, 
but the applicant has produced exellent 
models which it is agreed, are substantially 
correct, and which can be used at any rate 
to ulustrate the points in issue. I have 
allowed them to be exhibited on that basis. 
The premises of the applicant are 21, Jadu- 
lal Mullick Lane, an old house built appa- 
_ rently in the old style. The premises in 
respect of which sanction for plans of a pro- 
. posed building is in question is plot No. 13, 
scheme No. 26, of the Calcutta Improvement 
Trust, immediately to the south of the ap- 
plicant’s building. I shall refer to the nor- 
thern building as No. 21, and to the propos- 
| ed building to the south as No. 13. The most 
important area to be considered is the pas- 
sage which comprises the whole length of the 
southern portion of No. 21. Roughly, accord- 
ing tomy measurements, the western por- 
tion of this passage for a length of about 33 
ft. is4 ft. wide. At all material times it 
was covered for this length. The eastern 
portion of the passage for about 22 ft. was 
and is open and is about 5 ft. 6in. wide. 
The road to the west is Ganganath Dutt 
Lane, narrow lane, and the road to the east, 
a widish road, Jadulal Mullick Road. 

Ratni Bai, the owner of No. 13, submitted 
her plans for a six storeyed building on. 
August 4, 1939. In September 1939 the de- 
par tment refused to pass them. On October 13 
- the appeal to the Buildings Committee was 
allowed. I proceed entirely upon the printed 
record of the proceedings, which although 
not entirely clear, is sufficient for our pur- 
pose. On October 13, a notice, which I desire 
to see, was issued to the owner of the adja- 
cent building No. 21, and on October 18, 1939 
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somebody on her behalf was present ant 
made some representation. But the appeal 
was allowed on condition that a free gift of 
a strip of 5 ft. wide along the western border 
of No 13, was made to the Corporation. 
There were two motions by two members of 
the Buildings Committee tabled for reconsi- 
deration of the matter. Both were withdrawn 
upon what in the affidavit filed on behalf of 
Ratni Bai is described as the mover’s disco- 
very of the true facts.” The process by which 
truth dawned is not indicated, but from the 
names, one being a Muhammadan gentleman 
and the other a Bengali gentleman and the 
owner of No. 13, being I think of another 
province, it must have been through some 
force of univeral application operating as the 
phrase goes “irrespective of caste or creed” 
the motions were withdrawn. On December 
12. 1939. unfiltered water was supplied or 
allowed tobe obtained by No. 13, and this 
apparently has some recondite legal effect. 

An appeal by the owner of No. 21, was 
made to the Mayor and the Mayor although 
admittedly the matter was not in his hands, 
recommended the Buildings Committee to 
consider the matter further, and on various 
dates what was taken to be some kind of 
proceedings for revision took place before the 
Buildings í Committee. Opinions of very learn- 
ed Counsel were put before them, and ulti- 
mately on March 19, 1940, the Buildings Com- 
mittee decided against their own jurisdiction 
in revision on the ground principally of 

‘“water-permission.” This application was 
moved on April 4, 1940, and an interim 
order was obtained. 

Referring now to the plans for plot No. 13 
the building was to be six-storeyed, and the 
matters in respect of which the Corporation 
was bound to scrutinize the plans, and if 
contrary to the bye-laws to reject them, may 
be summarized as follows: (1) Open Space : 
This showed on thé plan 513 sq. ft. as 
against 1052 sq. ft. required by the rules z. 
e., one-third space to be left open (see Rule 
23 of Sch. XVII). This proportion is varied 
by the inclusion of the gift of 5 ft. strip of 
land, but is still far from compliance with 
the rule. Some other provision, if I remem- 
ber rightly enables the Corporation to allow 
a variation to the extent of 5 per cent. pro- 
vided reasons in writing are given. The 
variation is more than 5 per cent., and I need 
hardly say that the Buildings Committee 
have not stooped to record their reasons. (2) 
Court Yard Angle: Rule No. 29. According 
to the report of ‘the permanent officials this 
was cut above the second storey. I shall not 
give much attention to this matter, because - 
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as Open space is primarily for the benefit of 
the general public Court Yard Angle is pri- 
marily, 1 take it, for the benefit of the occu- 
pants of the house proposed to be built. (3) 
Road angle is the next. Rule 3. Even with 
the condition of the 5 ft., I understand that 
this building on the west should not have 
exceeded two or two and a half storeys, and 
the last model shown to me substantially 
indicates the result of the report of the Cor- 
poration permanant officials as to the manner 
and the height to which on the west the new 
house could be build in order to comply with 
the bye-laws. Now, road angle is not only 
important to the general public, but it is also 
especially important to the owners of pre- 
mises on the other side of the street, and also 
in certain cases to adjacent owners. (4) Next 
is side space, and here we come to matters of 
still greater importance to adjacent owners. 
Rule 32, (5) Last, para.5, attachment. At- 
tachment and side space go together 
because it seems to follow that if you attach 
you can have no space, and vice versa, and 
indeed in r. 32, Sch. XVII, the two matters 
are treated as one. ‘To this rule I shall have 
to give greater attention. 

First of all, it is necessary to ascertain the 
meaning of “building.” Section 3 (7) ex- 
cludes a mere boundary wall under 10 ft. 
in height. I would like to know the height of 
the western portion of the boundary wall. 
It seems to me that theeffect of r. 32,is as 
follows :. First of all, the boundary line 
should be accurately ascertained. Without 
this the Corporation cannot fulfil its func- 
tions in respect of this rule. The perma- 
nent officials in their’ report pointed out 
that the boundary line in this case had not 
been ascertained. Then what is done or 
should be done is to see that there is a 
space between the two buildings, that is to 
say, the two main buildings for the entire 
length irrespective of the actual boundary. 
If the one building say 21, is within 2 ft. of 
the boundary, the other building No. 13, 
must stand back for 6 ft. If the building 21 
is more than 2 ft. from the boundary, the 
other building No. 13, need only stand back 
4 ft. As I understand it, that is the pra- 
ctical effect of the rule, but space there must 
be, and it is because of this provision for 
space that the question of attachment comes 
into existence. In my opinion, the proviso 
in r. 32 (1) does not give any power to allow 
attachment. It is in fact, although the 
language is not entirely clear and additional 
restriction to the effect that even if the 
space is left, you may not without the per- 
mission of the Corporation attach to any 
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wall or building other than the main build-. 
ing. In point of fact, the Corporation before 
me stated that this is not a declared area 
and, therefore, we are not concerned with 
the proviso. i 

In my opinion as regards attachment we 
are relegated to r. 32 (3), and the meaning 
of this is as follows, again taking the exam- 
ple of No. 2land No. 13. If No. 21 stands 
as much as 24 ft. from the road and not 
less than 10 ft. from the boundary wall, 
No. 13 may be attached to the boundary 
wall for a length not exceeding 24 ft. 
There is no question here of the conditions 
allowing the attachment under sub-s. (3) 
existing. There are further conditions, 
namely, that the attachment will not be 
allowed if,as I read it, there might sub- 
sequently be objection to a building attach- 
ed to the boundary on premises No. 21. 
According to the report of the Engineer, 
such objection has already been made and 
upheld by the Corporation. But it is not 
necessary to consider this circumstance. 
The attachment allowed by the Buildings 
Committee is clearly not permissible by the 
bye-laws, forthe power to relax in r. 94 
is severely circumscribed, not only by the 
condition as to the health and amenities 
of the adjacent building which appears in 
s. 331 but in the rule itself, and Mr. Ghose 
who has appeared forthe Corporation, with 
proper discrimination, did not seek to con- 
tend that the rules, to which I have already 
referred, could be relaxed by the Commit- 
tee. Itshould further be noted that this 
limited discretion to relax is to be exercised 
for special reasons to be recorded in writing. 
In the printed record, as I have said, no 
reasons are to be found. The position on 
these facts taken up by the Corporation 
before me is as follows. There is an 
affidavit by the Buildings Inspector, that is 
to say, by the permanent staff. It does not 
contend that the Committee acted within 
their jurisdiction. It is admitted that no 
written permission has yet been issued. 
There isa suggestion that the passing of 
the plans for No. 13 caused no injury to. 
No. 21. This view I reject upon the evi- 
dence. It is true that No. 21 has no rights 
of easement over No. 13, but that No. 21 
will not be extensively injured by a building 
put up in disregard of the bye-laws is, I 
think, on the facts absurd, and my finding 
is to the contrary. 

The Corporation, I infer, upon the excel- 
lent advice of Mr. Ghose, rely upon points 
of law, which may be summarised as fol- 
lows. First that permission cannot be in it- 
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self an injury. For this Mr. Ghose relies 
upon a view expressed incidentally by 
Blackwell, J. in Bai Basantibat v. Munici- 
pal Commissioner of Bombay (1). It does 
not appeal to me. (2) Existence of other 
remedies. For this s. 18, Municipal Act, is 
relied upon. It has for obvious reasons not 
been argued that the statutory duty of the 
Corporation is for the special benefit of 
the adjacent owner, and that, therefore, there 
is remedy atlaw. This point is not taken 
for the obvious reason that the main con- 
tention of the Corporation, and the only 
one with which I shall deal in detail, is 
that the granting of permission is not an 
invasion of such a legal right as warrants 
the exercise of the special jurisdiction wnder 
- s. 45. But before I come to that point I 
express quite briefly the opinion that the 
right given to Govt. to interfere under 
s.18 and I presume the implied right of 
the public or the individual to move the 
Govt. insome way or another, is not such 
an alternative remedy as will deprive the 
individual of the right to apply for man- 
damus. 


A second point relied upon by Mr. Bose, 
who ‘appeared for the owner of No, 13, 
but I think tactfully ignored by Mr. Ghose, 
who appeared for the Corporation, is that 
the Court will not interfere where a public 
body has bona fide exercised its powers on 
the principle that where there is a certain 
jurisdiction given to a body this Court will 
not substitute its own opinion for the opinion 
of that body. There are several authorities 
to that effect to be found in the English 
reports, some of which I have read. The one 
which I have inmind is King v. Chiswick 
Council (2) in which there had been no 
refusal to consider the matter on behalf of 
a public body and the public body having 
expressed an opinion, though possibly not 
the correct one the Court refused to sub- 
stitute its own. I realize that the principle 
may even be extended to a case where a 
body makes a bona fide mistake as to the 
scope of its jurisdiction. Mr. Bose hinted 
at such amistake and used perhaps a not 
wholly fortunate expression. “Supposing 
they made” he said “a horrible mistake 
on that point, the Court would not interfere.” 
I donot attribute to the Buildings Com- 
mittee any mistake, “horrible” or otherwise. 
There is a Calcutta ruling on this point 
which was not citedto me, Prosad Chandra 


(1) 33 Bom. L R 31; 130 Ind. Cas. 581;A IR 1931 
Bom. 173; Ind. Rul. (1931) Bom. 261. 
(2) (1908) 72 J P 163. 
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v. Corporation of Calcutta (3) in connection 
with our Corporation. On the evidence 
before me (and we need not go, as I have 
said, beyond the printed record of the 
proceedings), we cannot attribute to the 
members of the Buildings Committee any 
sort of mistake. They have had the 
courage of their opinions. Bye-laws have 
we might say, gone with the wind which 
the Corporation is supposed to allow us to 
enjoy. ‘They have gone down the drain that 
the Corporation is supposed to clean. With 
poetical finality they have drowned their 
book : with divine omnipotence they have 
disregarded time and space, especially the 
latter. Rules are made for slaves, and 
with royal prerogative they have determin- 
ed to disregard them. Why, in such a case 
give written reasons? Indeed, it would ap- 
pear that the Buildings Committee were 
so pleased with the candour of the appellant 
who gives no grounds for his appeal other 
than that the land in the locality is highly 
valuable, from which it follows that it is a 
highly congested area, that they decided 
itimmediately in his favour. Now, having 
thus cleared the ground, I come to the main 
point ably argued, as usual, by Mr. Ghose. 
Mr. Bose contends upon the authorities and 
in particular upon Napier’s case (4) and the 
text books which quote that case with 
approval, that there must be in favour of the 
applicant for mandamus “a specific legal 
right.” He contends that in the matter of 
building plans and building rules, the 
Corporation owes, no doubt, a duty to the 
general public. Violation of the rules, there- 
fore, and failure to perform its duty, may 
give a right to the public in appropriate 
proceedings, either through the Advocate- 
General or otherwise, to obtain relief. He 
concedes and is bound to concede that in 
favour of an individual seeking to have his 
plans passed, there is aspecial duty and, 
therefore, a special right, indeed a ‘‘specific 
legal right’ which may be supported by 
mandamus. 

He contends however that there is no 
legal duty and, therefore, no corresponding 
right, in favour of the adjacent owner, to 
prevent plans being passed contrary to the 
bye-laws so that injury to the adjacent 
owner may be avoided; or in other words to 
prevent the adjacent owner being deprived 
of the benefit of the building restrictions. 
This in old English, is “a nice point.” The 
point seemed to me, and still seems to me, 


(3) 40 C 836; 22 Ind. Cas. 388; AI R 1915 Cal. 31; 17 
W N 929 


O ; 
(4) (1852) 18 Q B 692; 21 L J Q B 332. 
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to turn upon whether the Corporation owes 
the adjacent owner a duty different in 
degree or in quality, or sufficiently different 
in degree or quality to give that adjacent 
owner an individual right on the ground 
that the performance or non-performance 
of the duty is of greater importance to the 
individual complaining because it inflicts 
upon him a greater injury or an injury ofa 
different nature. Mr. Bose and Mr. Ghose 
contend that the applicant must show that 
his proprietary right has been injured, that 
he has no right either by contract or by law, 
andthat no right in his favour can be 
inferred from the statute itself. Now it 
seems to me that this question of the 
quantum or quality of the legal right 
required, is a delicate one. To use the 
phrase “legal right” begs ‘the question. A 
very cursory reference to the English cases 
shows how easy itis for the Court to come 
down on one side or the other of the line. 
Compare Reg. v. Lewisham Union (5) relied 
upon by the Corporation, with Hea. v. 
Manchester Corporation (6) of use to the 
applicant, and Queen v. Cotham (7). 

Clearly the existence or otherwise of this 
element called “legal right” depends upon 
the facts of each case; and on the facts of 
this case I propose to hold that the Corpo- 
ration owed such a duty to the adjacent 
owner, and that there was in the adjacent 
owner such a legal right within the mean- 
ing of the cases, as to found an application 
for mandamus. No. 21, as I have found 
was injured as to light, air health and ameni- 
ties by the breach of restrictions, by reason 
of its particular situation. The question is 
whether, where the provision is primarily 
in favour of the general public but in the 
nature of things the breach of it must injure 
the specific individual to quite a different 
degree, such aright can be assumed in the 
specific individual. In my opinion, though 
again depending on the facts of each case, 
yes. Inthis case, the position of the adja- 
cent owner is stronger, for, In my opinion, 
No. 21 has been injured by the breach of 
conditions specially designed to prevent 
injury to adjacent owners. Rule 32 is espe- 
cially directed tothe relative positions, vis- 
a-vis each other, of No. 21 and No. 13. It 
is the duty of the Corporation to see that 
Nos. 21 and 13 do not steal a march on each 
other, It istheir duty, to the extent of the 


(5) (1897) 10 B 498; 66 LJ Q` B 403; 76 LT 324; 
45 WR 346; 61 J P 151. 

(6) (1911) 1 K B 560; 80LJKIB 263; 104 LT 54; 
753 P73;9 LGR 

(7) (1898) 1 QB 802. 67 L J QB 632; 78L T 468; 46 
WR 512; 62 J P 435; 14 T LR £67. 
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bye-laws, to see that one does not interfere 
with the health or amenities of the other. 

The most obvious matter, is that of attach- 
ment, but, as already indicated, attachment 
is only part of the general bye-law that space 
must be left. The Corporation, in certain 
cases, issue notices to adjacent owners; whe- 
ther in all cases,I do not know. In this 
case a notice was received by the owner of 
No. 21 on a printed form, and the proposed 
attachment is mentioned. I have no hesita- 
tion in holding that, as regards r. 32, the 
case rests not merely upon the fact that 
general dutities have caused a special in- 
jury, but that provisions and restrictions 
especially designed for the benefit of the 
adjacent owner, have been disregarded so as 
to cause the adjacent owner that damage 
which it was intended to prevent. In my 
view, the order of mandamus should he 
made absolute, but possibly not in the form 
asked for. I should, perhaps, have at some 
stage indicated that we are not in India, 
concerned, directly at any rate, with any 
difference between prerogative writ of sum- 
mons and action for mandamus ; nor have I 
concerned myself with that question. Nor 
have I ruled, nor must it be implied from 
my ruling, that I have considered the ques- 
tion whether there is in the owner of No. 21, 
except for the purposes of my decision, any 
other legal right: No point has been taken 
that an order cannot now issue on the facts 
of this case, permission’ having been grant- 
ed. Some discussion as to the. phrase ‘writ- 
ten permission’ and to the rules, 52 and so 
forth of Sch. XVII, took place ; but the Cor- 
poration have admitted that no written per- 
mission has yet been issued, and this seems 
also to appear from the printed record. So 
far as the discussion before me is concerned, 
I am not satisfied that the provision as to 
written .permission in the Act and Rules,.is 
satisfied by the passing of the resolution 
itself, with or without the support of un- 
filtered water. 

I proceed to make the order, on the basis 
indicated in my judgment, that the Corpo- 
ration have, on the evidence before me, re- 
fused to carry out their statutory duties. 
They have not dealt with the plans, and 
have refused to deal with the plans accord- 
ing to theirown Act. I propose, therefore, 
subject to anything which may be said, to 
make an order on the Corporation to deal 
with the plans in respect of plot No. 13, sub- 
mitted by Ratni Bai, in accordance with the 
Municipal Act and in accordance with the 
rules in Chap. XVII, which it has hitherto 
refused to do. I propose toallow the interim 
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order -to continue. There remains the ques- 
tion of costs. If the Corporation wish. to 
have an opportunity of addressing me on 
the point, I shall hear them, but failing that, 
1 must make an order for costs against 
the respondents, including the Corporation, 
which means in effect, as I have pointed 
out before, the costs are paid by Mr. Sett 
and myself, amongst others. It affords me 

no satisfaction. My judgment and the order 
~ made by me does not preclude the Govt. 
from taking any action unders, .18, and it 
-may be that I shall cause a copy of my judg- 
ment to be sent to the proper quarter. 

‘It isnot for me, and, I shall not request 
any newspaper to publish this judgment, 
but I take the liberty of expressing the view 
that it is not in the interests of the public 
that the facts of cases like this, and the de- 
cisions whether they be right or wrong, 
should not be brought to the notice of the 
public. Mr. Bose will be at liberty to ad- 
dress the Court on the question of costs and 
the form of the order. The injunction will 
continue pending the defendant Corporation 
dealing with the matter according to law. 
An order upon the defendant Corporation 
to deal with the plans submitted for No. 13 
in accordance with the Municipal Act and 
the rules. Costs as of a hearing, limited to 
one day, against both defendants ; certified 
for two Counsel. 

£. Order accordingly. 
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Minor—Suit during minority —Guardian’s neglig- 
ence —Decree, if can be treated as nullity or merely 
voidable—Limitation Act (IX of 1908); Art. 17— 
For application of Articles of Act, suit as it ought 
to have been framed must be looked tnto—Sale ordered 
by mortgage decree, whether sale in execution of 
decree within meaning of Art. 12 (a). 

A minor can on attaining majority sue to set aside a 
decree obtained against him on the ground of his 
guardian’s negligence, but if is notopen to him to 
“assume such negligence and to treat the decree as void 
on that ground. Wherethereisa properly appointed 
guardian ad litem, and a decree has been passed by 
a duly constituted Court it must be presumed, that 
there was justification for it, and the presumption can 
only be rebutted inasuit brought with that object. 
The existence of afiaw in the appointment of a 
guardian, resulting in the minor not being properly 
represented, is one thing; the negligence of a properly 
appointed guardian is quite another. Though t ere is 
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a distinction between negligence and fraud both these 

grounds demand a full judicial enquiry before a decree 
is set aside, and no party tothe case is entitled until 
such an enquiry has been held and decided in his favour 
to ignore it. The decree is not void but merely voidable. 


176 Ind. Cas. 477 (5), relied on 138 Ind. Cas. 465 (3), 


188 Ind. Cas. 784 (4), considered and not followed. [p. 
460, col. 2; p. 461, col. 1.) 

For the purpose of considering which article of the 
Lim. Act applies Courts should have regard to the 
suit not as framed but to the suit as it ought to have 
pica a 67 Ind. Cas. 857 (6), relied on. [p. 461, 
col. 2] 

The language of Art. 12 (a) Lim. Act is wide and 
there isno reason to restrict the application of the 
expression ‘‘in execution of a decree” to cases of simple 
money decree. A sale ordered by a mortgage decree is a 
sale in execution of a decree within the meaning of that 
expression in Art. 12 (a). [p. 462, col. 2; p. 461, col. 2.] 
- [Case-law relied on.] 


S.C. A. against the order of the Civil 


Judge of Bahraich, dated December 21, 


1936. 

Messrs. H. Husain and H. H. Zaidi, for 
the Appellant. 

Mr. M. Wasim, for the Respondent. 


Judgment.—This second civil app2al has 
been referred to a Bench by a Single 
Judge of this Court under s. 14 (2) of the 
Oudh Courts Act. 

The appeal is against the judgment and 
decree dated December 21, 1936, passed by 
the learned First Civil Judge of Bahraich 
maintaining in first appeal the decree passed 
by the learned Munsif of Bahraich, dismiss- 
ing the plaintiff’s suit. 

The suit was brought by the appellant 
Mohammad Bakhsh alias Nanhun to recover 
possession of a house of which he claimed 
to be the full owner. He alleged that 
during his minority the defendant respon- 
dent Allah Din had taken possession of it 
with the assistance of his, the plaintiff’s 


father. 
The defence was that the house had 
been sold in execution proceedings on a 


decree to which the plaintiff and his great 
grandmother . Mst. Hansola were parties. 
The defendant had obtained a sale certificate 
on September 14, 1923, and had been in 
possession since. A replication was filed 
by the plaintiff in which he denied know- 
ledge of the alleged decree and sale. He 
said that if the defendant had purchased 
the house ata public auction based on a 
collusive decree he was not bound there- 


y ; 

The following issues were framed :— 

1. Isthe plaintiff owner of the property 
a and has he any right to sue for 
it! 

2. Has the defendant purchased the 
house in suit in auction sale and is that 


- 
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pe and auction sale binding on the plain. 
ti 


3. To what relief is plaintiff entitled ? 
4. Is the suit within limitation ? 


5. Is the suit for possession not main- 


tainable unless the plaintiff gets the sale in 
favour of the defendant set aside? 


The house in suit originally belonged to 
a man named Turab, the husband of Mst. 
Hansola. He died in 1899 and his widow 
remained in possession. In 1913 she gifted 
it to her great grandson, the present ap- 
pellant. A man named Shubrati then sued 
her and her great grandson for the house, 
claiming to be a Turab’s brother. The 
suit was dismissed by the trial Court in July 
1914, but partially dooreen in first appeal in 
December 1914. 

A mortgage deed was auaa on Febru- 
ary 13, 1915, by Mst. Hansola and Makku, 
father and guardian of the great grandson 
Mohammad Bakhsh, in respect of a fourth 
share in the house for Rs. 100. The rea- 
‘son why only this share was hypothecated 
was that in first appeal Mst. Hansola and 
her great grandson had been held entitled 
to this share only. The mortgage deed 
(Ex. 17) provided that if the security was 
found insufficient then the mortgagee might 
proceed against other property of the mort- 
gagors. It was stated in the deed that the 
property was being mortgaged to obtain 
funds for the second appeal to the Court of 
the Judicial Commissioner. 

This appeal was preferred shortly after- 
wards and was successful, the learned 
Judicial Commissioner holding that Mst. 
Hansola had acquired a good proprietary 
title in the whole house by continuous ad- 
verse possession since her husband’s death. 

In 1922 the plaintiff and his mother. Mst. 
_Jilai grand daughter of Mst. Hansola who 
had died were sued on the mortgage by 
the present respondent, Mst. Jilai being 
impleaded as Mst. Hansola’s heir. The suit 
was brought as if the whole house had 
been mortgaged. The present appellant 
was then a minor and his father, Makku, 
was appointed his guardian ad litem. The 
suit was decreed and the house was sold to 
the decree-holder. 

The suit now under consideration was 
brought by the appellant within three years 
of his attaining majority It was contended 
on his behalf first of all that he was en- 
titled to ignore the decree and sale in 
satisfaction of the mortgage debt as he was 
not properly represented in that case, his 


guardian being guilty of gross negligence. 
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The decree, it was argued, is void and 
also the sale proceedings thereunder. 


Article 142 or 144 of the Lim. Act would 
then be applicable. 

Secondly, it is contended that if the decree 
and sale are not void, but merely void- 
able, on the ground of gross negligence 
on the part of the guardian, then the 
present suit should be considered as hav- 
ing been brought to set aside the decree 
in which case it would be within limita- 
tion under Art. 91 of the Act, having been 
brought within three years of the plain- 
tiff attaining majority. Thirdly, itis con- 
tended that the suit should not be con- 
sidered a suit to set aside a sale in exe- 
cution of a decree of a Civil Court for 
which the period of limitation is one year. 
The argument is that Art. 12 (a) of the~ 
Lim. Act, which provides this period for 
setting aside sales in execution ofa Civil- 
Court decree applies only to sales con- 
sequent on proceedings in execution of. 
simple money decrees and not to sales in 
cases where the decree itself provides for sale 
of the property. 

The trial Court was of opinion that the 
suit was barred by limitation, not having 
been brought by the plaintiff within one 
year of the attaining majority, and the 
article applicable being Art. 12 (a). The 
learned Munsif relied on the Privy Council 
case of Malkarjun v. Narhari (27 I. A. 
217) (1), and the Lahore case of Imam Din 
v. Puran Chand (55 Ind. Cas. 833) (2). 
The first Appellate Court took the same 
view. 

The learned Counsel for the appellant 
has argued that the guardian was grossly 
negligent in not defending the suit on the 
mortgage, and that being so, the appellant 
was entitled to ignore the decree which 
was passed against him, and also the sub- 
sequent sale. The alleged negligence of 
the guardian consisted in his failure to. 
defend the suit on the ground that the 
mortgage was only of a fourth share im 
the house, while the suit was brought on 
the assumption that it was for the “whole 
house. The trial Court held that the mort- 
gage was valid, the money having been: 
borrowed for legal necessity, and that the 
sale was not invalidated by the fact that. 
only a four anna share had been mort- 
gaged, because the deed provided that. 
any other property of the executants, might. 


(1) 27 I A 217, 25 B 337; 50 W N10; 2 Bom LR 
927; lJOM LJ 368; 7 Sar 739 (PO). 

(2) 55 Ind, Cas. 833; 11 27; 84 P L R 1920, IPW 
R 1920; A TR 1920 Lah 417. | 
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be sold to satisfy the mortgage debt, if 
.the mortgage security was not sufficient 
for this purpose. In- the circumstances 


it is at least a matter of some doubt 
whether the guardian was grossly 
negligent. There was no such allegation 


in the plaint, and no issue and consequently 
no decision on the point. 

The learned Counsel for the appellant 
relied on two cases of the Allahabad High 
Court Siraj Fatima v. Mahmud Ali (L L. 
R. 54 AH. 646) (3) and Dwarka Halwai v. 
Sitla Prasad (I. L. R. 1940 All. 344) (4). In 
the first case on a partition application in 
the Revenue Court the guardian of certain 
minors raised on their behalf- a question 
of proprietary title and was directed to 
institute a suit in the Civil Court within 
three months for determination of this 
question. He failed to do so and the 
Revenue Court deciced the question against 
the minors. One of the minors on attain- 
ing majority filed a suit for declaration of 
title, for possession and for mesne profits, 
not praying for the avcidance of the order 
of the partition Court. The pleadings in 
the plaint substantially amounted to re- 
pudiation and ignoring of the order ôf the 
partition Court upon the grounds of fraud, 
collusion and culpable negligence on the 
part of the guardian in not taking proper 
steps for the protection of the minors in- 
terests. The lower Courts did not find 
fraud or collusion established, but they 
found that there was gross or culpable 
negligence on the part of the guardian in 
not filing a civil suit, the legal rights of the 
minors being quite clear. 


The appeal was heard by a Full Bench 
of the Allahabad High Court, and two out 
of three learned-Judges held that the suit 
was rightly decreed. The question whe- 
ther the previous order against the minors 
was void or merely voidable was not ex- 
pressly considered and there are passages 
in the judgments which will support either 
view. Both Sulaiman, J. and Sen, J. re- 
ferred to English Law as supporting the 
proposition that a minor is entitled to 
avoid a decree on the ground of negligence. 


Sulaiman, J. observed :— 

“The principles recognised in England show that the 
right of a minor to avoid a decree on the ground of 
negligence of his guardian is a well established rule of 
common law, and is, therefore, a substantive right.” 


(3) 54 A 646; 138 Ind. Cas. 465; (1989) A L J 437: A 
IR 1932 All 293; Ind. Rul. (1932) A1418: 16R D 397 
(F B). 

(GJILR(IM0AN 344; 188 Ind. Cas. 784; (1940) 
A LJ 166; À IR 190 All 256;13 RA 69. | 
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Sen, J. referred to Macpherson on In- 
fants and Halsbury’s Laws of England as- 


‘showing that an infant plaintiff is as much 


bound by a decree and by all the -pro- 
ceedings in the case as a person of full 
age, and cannot re-open the proceedings. 
unless upon new matter, or on the ground 
of gross laches or of fraud or collu- 
sion. 

Nemerous other authorities were consi- 
dered by both learned Judges, but in most 
if not all the question in issue was whe- 
ther a minor on attaining majority was. 
entitled to sue for the avoidance of a. 
decree passed against him on the ground of 
his guardian’s negligence. 

Both learned Judges accepted the view 
that a decree could be avoided on this 
ground but they Both went further than 
this and indicated that in their opinion 
such a decree was void ab initio, the minor 
not having been properly represented. 


Sulaiman, J. said :— 

“If the guardian appointed is not a proper guardian, 
for instance where hisinterest is adverse to that of the 
minor or where the guardian is grossly negligent in 
looking after the interest of the minor it can hardly be: 
said that'that the minor is properly interested in the 
litigation. 

The real basis of the binding character of a decree- 
against aminor isthe fact of his having been repre- 
sented by a proper person, and not the mere existence- 
of any formal order appointing a guardian for him. 
Even when there is such an order and the guardian 
does not properly represent him, the decree would not- 
be binding. 

It seems to me that even where a guardian has been. 
formally appointed, but he is grossly negligent in his 
duties, he ceases to represent the minor properly and 
effectively, and the result is the same as if no proper 
guardian had been in existence.” 

Further on; however, he spoke of the decree 
being avoided. 

“The negligence in order to be a good ground for the: 
avoidance of a decree must be of such a nature as to 
justify the inference that the minor’s interests were 
not at all protected and, therefore, he was not properly 
represented...... 

Where the negligence is so gross as to amount to a. 
clear violation of the duty cast upon the guardian. 
although not brought to the notice of ths Court at the 
time, the decree can be avoided.” 


The following passage from the judg- 
ment of Sen, J. suggests that he consider- 
ed that a decree obtained in consequence 
of the guardian’s negligence might be treat- 


ed by the minor as a nullity :— 

“In many of the judicial decisions which have been: 
cited by the respondents the decree or order has been 
declared to be nugatory on the ground that negligence: 
stands on the same footing as fraud or collusion. There 
can be no manner of doubt that the incidents of fraud’ 
or of collusion are in many respects different from those 
of negligence. Notwithstanding this difference, it is: 
patently clear that their effect is much the same. A 
minor cannot act for himself. He has to depend upon 
his guardian, whose position is fiduciary and as such. 
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uberrimæ fidei. If the guardian does not fulfil his 
obligations to the ward, and wilfully, wantonly or in- 
excusably abandons his trust, with the result that loss 


or injury accrues to the ward, the latter may have two ` 


remedies. He may bring an action against his guardian 
for tort. Cases, however, are conceivable where a 
decree for damages may not amount to a complete 
‘remedy or may be no remedy at all. The guardian 
‘may be a penniless pauper. The other remedy which, 
“to my thinking, is justly available tothe minor is to 
treat the orderas a nullity and to press for such reliefs 
‘as he is lawfully entitled toas the owner of the pro- 
perty in dispute. In doing so, the minor cannot be 
successfully met by a plea of res judicata. Where in 
asuit or proceeding the minor is represented by a 
‘guardian ad litem but the latter does not function as 
such, and through inexcusable negligence fails to carry 
out the duties which justice demands or necessity com- 
pels, the minor for all practical purposes is unrepre- 
‘sented inthe suit. A decree or order obtained against 
a minor who is not properly represented in the action 
cannot be pleaded asa bar toa suit instituted by the 
minor relating to the same subjgct-matter.’’. 


Immediately after the above he observed 
that there was a preponderance of autho- 
rity in favour of the view that a minor 
can always sue for avoidance of a decree 
or order which could not have been passed 
against him but for the negligence of his 
guardian. And the first of his conclusions at 
the end of the judgment is : 

“Where a minor had a substantial claim of defence, 
but the decree was passed against him during his 
minority by reason of wanton, wilful or inexcusable 
neglect on the part of his next friend or guardian ad 
litem in not duly prosecuting or defending the suit, the 


minor on attaining majority is competent to sue for the 
setting aside of the decree.’’ 


The dissenting Judge, Boys, J. considered 
the question whether such a decree could be 
treated as a nullity and was of opinion that 
gross negligence was not on the same footing 
as fraud or collusion. He referred to the 
provisions of s. 44 of the Indian Evi. Act 
which allow a party to a suit or other pro- 
ceeding to show that any judgment, order or 
decree was obtained by fraud or collusion, 
and he expressed the opinion that in view of 
these provisions and the provisions of s. 2 of 
the same Act the plaintiff was debarred from 
setting up negligence as a ground for hold- 
ing the decree of the Revenue Court to be a 
nullity. 


The effect of the decision of the Full 
Bench-in Siraj Fatma v. Mahmud Ali (3) 
was considered by a Bench of the same 
Court in Dwarka Halwai v. Sitla Prasad (4). 
Referring to one of the passages from the 
judgment of Sulaiman, J. quoted above the 
learned Judges said: 

“This passage shows that the Court was of opinion 
that even where there was an order appointing a person 
as guardian, if that guardian did not properly represent 
the minor the decree would not be binding on the minor. 

We understand thatthe Full Bench meant that such 
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a decree would be void ab initio and not merely void- 
able.” 


The learned Judges followed this ruling ` 
and concluded that if the minor's property 
be sold in execution of such a void decree the 
sale would be an invalid sale. 

We have given full consideration to these 
decisions, but with the greatest respect we 
regret that we are unable to follow them. 
We do not question the right of a minor on 
attaining majority to sue to set aside a 
decree obtained against him on the ground 
of his guardian’s negligence, but we do not 
consider that it isopen to him to assume such 
negligence and to treat the decree as void on 
that ground, For the former proposition 
there are numerous authorities, of which we 
need only cite Dimala Narasu v. Ingih 
Battharau (A I R 1938 Mad. 18) (5) so far as 
we are aware the latter proposition is sup- 


‘ported only by the Allahabad cases. 


The principle generally adopted for the 
purpose of distinguishing void and voidable 
instruments has been explained as follows 
in Rustomji’s Law of Limitation (p. 869 fifth 
edition) : — 

“Tf an instrument or transaction (which purports to 
affect adversely the rights of a person) is null and 
void sò faras such person and his interest are con- 
cerned, he isnot bound to sue to setit aside, and may 
treat it as non-existent, and sue for his rights as if it 
did not exist. When however, such instrument or 
transaction is not null and void so as to permit plaintiff 
to treat it as a nullity, but is made or done by a person 
with authority, and has immediate and actual operation 
given to it so as to operate at once upon rights or pro- 
perty intended to be affected thereby a person who 
being bound by it, omits to haveit set aside within the 
time allowed (e. g. by Arts. 44, 91) for doing so, cannot 
afterwards challenge its operation or effect, or recover 
property, the title to which it, if valid, operated to 
transfer, such transfer being further actually carried 
out.” 


We can see no reason why this principle 
should not be applied in the case of decrees. 
Indeed we think that there would be less 
justification for ignoring a decree than a 
private instrument of transfer. Where there 
is a properly appointed guardian ad litem, 
(as in the present case) and a decree has 
been passed by a duly constituted Court it 
must be presumed, we think, that there was 
justification for it and the presumption can 
only be rebutted in a suit brought with that 
object. The existence of a flaw in the ap- 
pointment of a guardian, resulting in the 
minor not being properly represented, 1s one 
thing; the negligence of a properly appointed 
guardian is quite another. 

There is a special article (Art. 95) in the 
Lim. Act for suits to set aside a decree 
obtained by fraud, and it isnot disputed 


(5)A TI R 1938 Mad 18;176 Ind. Cas. 477; 46 L W 
620;11 RY 91. 
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that this provision would be applicable had 
fraud been alleged. A distinction was drawn 
by Sulaiman, J. in Siraj Fatma v. Mahmud 
Ali (3) between fraud and negligence. He 
observed :— 

“It is wrong to say that negligence is either included 
in fraud or stands on exactly the same footing. In the 
case of fraud or collusion not only the guardian is to 
blame, but the blame also rests on the opposite party. 
Whereas in the case of a mere negligence of the guar- 
dian, shortof collusion or fraud, the opposite party 
may be wholly innocent. Where the conduct of the 
opposite party has been tainted by fraud or collusion 
he had no real grievance if the order so obtained is set 
aside when the fraud or collusion is proved. On the 
other hand a party who was innocent can have a serious 
grievance if an order obtained by him fairly in a con- 
tested matter is subsequently sought to be set aside on 
the ground that the minor’s guardian acted negligently.’’ 

If we may say so with respect we entirely 
agree with this distinction, but it seems to 

us to follow from it that there would be less 
justification for allowing a minor on attain- 
ing his majority to treat a decree as void on 
the ground of negligence than there would 
be for allowing him to treat it void on the 
ground of fraud. But both grounds, in our 


opinion, demand a- full judicial enquiry be-. 


fore a decree is set aside, and no party to 
- the case is entitled until such an enquiry has 
been held and decided in his favour to ignore 
16. 

It is not now disputed that if the decree 
was not void but merely voidable the appel- 
lant cannot succeed unless the suit is treated 
as a suit for setting aside the decree, the 
period of limitation for which is three years 
under Art. 91 of the Lim. Act. This period 
presents no difficulty if 16 is held that it 
- would not be necessary to ask also for the 
setting aside of the sale. Article 12 (a) pro- 
vides a period of one year for a suit to set 
aside a sale, but it is argued that this article 
is not applicable to the case. 


As regards the question whether for the 
purpose of considering which article of the 
Lim. Act applies we should have regard to 
the suit as framed or to the suit as it ought 
to have been framed, we may refer to the 
case of Nagabhatta Timmanbhatta Boppan- 
halt v. Nagappa Subbaya Havil (I. L. R. 46 
Bom. 914) (6). In that case by a mistake 
property was sold on the basis of a mortgage 
which was not included in.that mortgage. 
A suit was brought to have the sale set aside. 
It was held that although Art. 96 of the 
Indian Lim. Act (for relief on the ground of 
mistake) might apply to the suit as original- 
ly framed it could not apply to the suit as it 


ought to have been framed in view of the 
(6) 46 B 914; 67 Ind. Cas. 857; 24 Bom L R 423: A I 
R 1923 Bom 62. 
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fact that the Court sale had to be seb aside. 
and could not be considered as a nullity 

As regards the contention that the suit- 
should be regarded as a suit to set aside the 
decree on the ground that it was passed in con-. 
sequence of the guardian’s gross negligence. 
during the appellants’ minority there is ad- 
mittedly little in the pleadings which would. 
support the contention. The suit was ex- 
pressly brought for possession and no refer-. 
ence was made in the plaint to the decree and 
sale now impugned. It was only by way of- 
replication that the appellant claimed that if 
the defendant had purchased the house at a 
public auction in execution of a collusive 
decree he was not bound thereby. Here, if 
there is any allegation at all, it is an allega- 
tion of collusion. There is no suggestion of: 
negligence on the part of the guardian, 

We are clearly of opinion that the plead.. 
ings are insufficient to support the case. 
which is now put forward on behalf of the 
appellant. 

On the third contention also we must 
decide against the appellant. Even if we 
were of opinion that the pleadings and issues 
sufficiently covered the point and that, there- 
fore, the suit might be treated as a suit to. 
set aside the decree on the ground of the 
cuardian’s gross negligence, we should 
nevertheless be constrained to hold that the 
suit should also have been brought to set 
aside the sale for which a period of one vear- 
is provided under Art. 12 (a) of the Lim. Act. 
It has been argued that this section would 
not apply in the case of sales on the basis. 
of a mortgage decree, and it wasin view 
of the doubt on this point that the learned 
Single Judge of this Court referred this. 
appeal to a Bench. 

The argument which has been placed 
before us is that a sale ordered by a mott-. 
gage decree is not a sale in execution of a 
decree within the meaning of that expres- 
sion in Art. 12 (a). It is conceded that the. 
expression “execution proceedings” is used 
in connection with an auction: sale on a 
mortgage decree, but it was argued that 
while in the case of a simple money decree 
attachment would precede sale, there would 
be no attachment in the case of a mortgage 
decree. There is thus a difference in the 
procedtire for the execution of a simple 
money decree and a mortgage decree. It 
was also argued that the expression in 
Art. 12 (a) “in execution of a decree” is res- 
tricted to execution proceedings governed by 
O. XXI, of the Civil P. C., but this argument 
overlooks the fact that an application would 
be made under this Order in the cabe of a 
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‘mortgage decree as well as in the case of 
a Simple money decree, and it also over- 
looks the fact that under r. 11 (2): (j) of 
‘QO. XXI, an application may be made for 
executicn of a decree by sale without attach- 
ment of property. 

Learned Counsel argued that language 
‘similar to that of Art. 12 (a) was used in 
Arts. 136 and 137 which read as follows: 


“136. By a purchaser at a private sale for possession 
‘of immovable property sold when the vendor was out of 
“possession at the date of the sale. 

137. Like suit bya purchaser, ata sale in execu- 
tion ofa decree when the judgment-debtor, was out of 
‘possession at the date of the eale.” ; 

And he referred to certain rulings to the 
effect that the words “at a sale in execution 
of a decree” apply only to sales in execution 
‘of simple money decrees and not to sales in 
execution of mortgage degrees. In Tanjore 
Palace Estate by its Receiver Sundaram 
Tyer v. Thiyagaraja Pillai, (A. I. R. 1923 


Mad. 160 (2) ) (7) it was said :— 

“It will be noticed that Art. 136 refers to a suit by 
‘a purchaser at a private sale and the time is to be 
reckoned from the date when the vendor is first entitled 
‘to possession. The saleunder Art. 136 isa sale of the 
interest ssessed by -the vendor. Similarly under 
Art. 137 the sale contemplated must be taken to be the 
sale ofthe interest possessed by the judgment-debtor 
referred to in that article. Does the purchaser at a 
sale held in execution of a mortgage decree obtain 
merely the interest of the judgment-debtor? The answer 
is obviously ‘no’, The interest that the purchaser acquires 
is certainly more than merely the interest of the judg- 
ment-debtor, though it is not necessary for us to -define 
‘the exact nature of the interest acquired by him. We 
would, therefore, hold that Art. 137 does not apply to 
purchasers at sales held in execution of mortgage- 
-decree.”’ 


We are not prepared to agree that the 
same considerations apply in the case of 
Art. 12 (a) as in the case of Art. 137. On 
‘the contrary we think they do not. Under 
Ar. 137 time runs from the date when the 
judgment-debtor is first entitled to posses- 
sion, whereas under Art. 12 (a) it runs from 
the date when the sale is confirmed or would 
-otherwise have become final and conclusive 
had no suit been brought. Referring to the 
‘the case of Tanjore Palace Estate by its 
Receiver Sundaram Iyer v. Thiyagaraja 
Pillai, (50 M. L. J. 183) (7) U. N. Mitra in 
his Law of Limitation and Prescription 


observes (p. 1615, sixth edition) — 

“No doubt as a consequence of the legal position that 
mere adverse possession against a mortgagor subse- 
-quent to the creation of a mortgage is not adverse tothe 
mortgagee, it would reduce itself to an absurdity to 
hold that the purchaser’s right to the property would 


ibe barred by adverse possession if on the date of sale’ 


the mortgagor’s right to possession is barred.” 


The view taken with regard to Art. 137 


was based on the date from which the period 
ee A IR 1923 Mad 160(2); 99 Ind. Cas. 831; 50 ML 
Ji | ; 
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begins to run. The same objection would 
not apply in the case of Art. 12 (a). 

The language of Art. 12 (a) is wide and 
We see no reason to restrict the application 
of the expression “in execution of a decree” 
to cases of simple money decrees. We are 
supported in this view by other High 
Courts. In Bhola Jha v. Lala Kali Prasad, 
(1 Patna Law Journal 180) (8), there was a 
sale in execution of a decree upon four 
mortgages and the mortgagees bought the 
property in suit. Several years after the 
auction sale the sons of the judgment-debtor 
sued to redeem the mortgages, It was held 
that before they could redeem them they 
must have the sale set aside, the period of 
limitation for which was one year under 
Art. 12 (a). 

In Ram Taran Goswami v. Rameshwar 
Malla, (11 C. W. N. 1078) (9), it was also 


. held that a suit to redeem a mortgage after. 


the property had been sold could not sueceed 
without the sale being set aside for which 
the period of limitation was one year. 

In Malkarjun v. Narhari (27 A. I. 217) (1), 
it was said by their Lordships of the Privy 
Council that an execution sale cannot be 
treated as a nullity if the Court which sells 
has jurisdiction to do so and it cannot be 
set aside as irregular without an issue raised 
for that purpose and investigation made 
with the judgment-creditor as a party thereto, 
nor under Art. 12 (a) of the Lim. Act after 
one year from the date thereof. 

In Narayana Naicken v. Venkataswamti 
Naicken, (A. I. R. 1926 Mad. 1190) (10), the 


question was :— 

“What is the article of the Lim. Act applicable to a 
suit brought by the son after attaining majority for 
setting aside the sale ofhis share in Court auction in 
execution of a decree against the father?” 


It was said that if the alienation is void 
no doubt the sons need not sue to set aside 
the sale, but the sale is not void but is only 
voidable at the option of the sons and so 
long asit is not avoided the sale would be 
good. Consequently the sons are bound to 
set aside the sale if they want to recover 
their share of the property and reference 
was made in this connection to Art. 12 (a). 
Reference was also made in this last case 
to the observations of their Lordships of the 
Privy Council in Malkarjun v. Narhart, 
(27 I. A. 217) (1), one of the cases relied on 
by the trial Court. Their Lordships ob- 


served :— 

“The Lim. Act protects bona fide purchasers at 

(8)1 PL J180; 34 Ind. Cas. 288; 2 P L W 413; A 
IR 1917 Pat 693. 

(9) 110 WN 1078. 

(10) A-I R 1926 Mad 1190; 98 Ind. Cas; 31;51 ML J 
845; 24 L W 475; (1926) M W N 767, 
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judicial sales by providing a short limit of time with- 
in which suits may be brought to set them aside. If 
the protection is to be confined to suits which seek no 
other relief than a declaration that the sale ought to be 
sebaside and is to vanish directly some other relief 
consequential on the annulment of the sale is sought, 
the protection is exceedingly small...... What is the 
justification for refusing to construe Art. 12 (a) accord- 
ing to its obviously meaning whenever a suitor goes on 
to party for that relief which is the object, perhaps the 
only object, of setting aside the sale ? Their Lordships 
hold that both theletter and the spirit ofthe Lim. Act 
require that this suit, when looked on as a suit to set 
aside the sale should fall within the prohibition of the 
article.” ; 
Ib will appear, therefore, that there is 
ample authority for the view taken by the 
Courts below that the suit was barred by 
the limitation and we see no reason to take a 
different view. We accordingly dismiss the 


appeal with costs. 


D. Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Caleutta High Court 
June 23, 1941 
Lorp ATKIN, Lorp RUSSELL or KILLOWEN, 
LORD ROMER AND SIRGEORGE RANKIN 
THe BHOWANIPUR BANKING 
CORPORATION, LTD.—APPELLANTS 
VETSUS 
Smt. DURGESH NANDINI DASI— - 
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Contract Act (IX of 1872), s, 23—Stifling prosecu- 
tion—Agreement to stifle prosecution—Essence of 
defence, stated—Both parties must know of proposed 
or actual proceedings—Such contracts have to be in- 
ferred from conduct of parties after survey of whole 
circumstances—F'act that debt was really due from 
accused to complainant is irrelevant if agreement to 
abandon prosecution 1s part of consideration for 
payment of debt—Held, that mortgage executed . by 
accused's wife in favour of complainant was part of 
terms of composition and, therefore, invalid. 

In regard to agreements to stifle prosecutions it is 
of the essence of the defence that the defendant 
should establish a contract whereby the proposed or 
actual A enS agrees as part of the consideration 
received or to be received by him either not to bring 
or to discontinue criminal proceedings for some alleged 
offence. It is of course impossible for such a con- 
tract to be made unless both parties know of the 
proposed or actual proceedings. Proof that there has 
actually been a crime committed is obviously unneces- 
sary. But it is also of course necessary that each 
party should understand that the one is making his 
promise in exchange or part exchange for the promise 
of the other not to prosecute. or continue prosecuting. 
In all criminal cases reparation, where possible, is the 
duty of the offender and is to be encouraged. It 
would be a public mischief ifon reparation being made 
or promised by the offender or his friends or relatives 
mercy shown by the injured party should be used as 
a pretext for avoiding the reparation promised. On 
the other hand to insist on reparation as a considera- 
tion for a promise to abandon criminal proceedings is 
a serious abuse of the right of private prosecution. 

o 
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The citizen who proposes to vindicate the criminal 
law must do so whole-heartedly in the interests of 
justice, and must not seek his own advantage. Such 
agreements are from their very nature seldom set out 
on paper. Like many other contracts they have to be 
inferred from the conduct of the parties after a survey 
of the whole circumstances. Jones v. Werionethshire 
Permanent Building Society (1), referred to. [p. 
464, cols. 1 & 2.) 

In cases of agreements to stifle prosecutions, the 
fact that there was a debt really due from the 
accused to thecomplainant, is irrelevant if the agree- 
ment to abandon:-a prosecution is part of the considera- 
tion for payment of the debt. In most cases of this 
kind there is a debt or a liability. Indeed if there 
were not, a demand and receipt of money in considera- 
tion of refraining from or withholding a prosecution 
would apparently in itself bea criminal offence. [p. 
466, col. 2.) 

The plaintiff bank sued the defendant on a mort- 
gage bond executed byher. One of the defences was 
that the mortgage bond in question was given as part 
of the consideration for a promise by the bank to 
withdraw criminal profeedings against one K the 
mortgagor’s husband. K had been employed as legal 
adviser ofthe plaintiff's bank: and his brother T had 
been manager: K and his son J had accounts with 
the bank, and had been allowed overdrafts against 
security. The bank at certain time discovered that 
both K and J had been allowed to overdraw far be- 
yond the value oftheir securities. They suspended the 
manager, and began to require payment from K with- 
put much apparent result. Subsequently the bank 
commenced criminal proceedings against T, K, J, B 
and some other persons charging them with conspiracy 
to cheat and defraud the bank under ss. 120-B, 420, 
408 and 406, I. P. C. Sometime later the bank stat- 
ed before the Magistrate that there was talk of com- 
promise, took adjournments obviously to arrange the 
compromise, made a compromise which included tak- 
ing the mortgage in question from the wife of K and 
then made an application to the Magistrate asking to 
withdraw the case, the relevant portion of which was 
as follows: “the accused have made arrangements 
for the payment of the moneys due from them....... 
PORIA Your petitioner, therefore, does not desire to 
proceed further with the case :” 

Held, that the case was onein which the prosecu- 
tors had plainly stated that they compounded a non- 
compoundable offence: and part ofthe terms of com- 
position was the mortgage given by the defendant. 
That the wife knew of the criminal proceedings. Even 
if the wife did not know of the criminal proceedings 
the wife’s security obtained by the husband to effectuate 
his unlawful agreement would be invalidated. ibid.) 


Sir Herbert Cunliffe, K.C.and Mr. W. 
Wallach, for the Appellants. 
Mr. W. W.K. Page, for the Respondent. 


Lord Atkin —This is an appeal from a 
decree of the High Court of Judicature in 
Bengal which reversed a decree of the 
Subordinate Judge in favour of the present 
appellants, the plaintiffs in the suit. The 
suit was to recover a sum due upon a 
mortgage bond executed by the respondent 
and for the usual reliefina mortgage suit 
in default of payment. The bond reciting 
that the husband of the mortgagor was 
indebted to the bank in the sum of 
Rs. 1,78,965 and that the mortgagor desired to 
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reduce his debt by borrowing money by mort- 
gage of her own property provided that the 
mortgagor borrowed from the bank Rs 30,000 
and mortgaged to them the immovable pro- 
perty there stated. The plaint alleged that 
no part of the principal or interest 
had been paid. The defendant by her 
written statement set up a number of 
defences such as that she was a purdanashin 
lady and was not fully advised of the nature 
of the bond, that she was coerced into 
executing it, that it was not duly executed 
or attested and that she did not receive 
the consideration money. All these defences 
were negatived hy the trial Judge and 
nothing further has been heard of them. 
But the defence remained which was also 
rejected by the trial Judge but accepted 
by the High Court arfdis the question in 
issue in the present appeal. It was that 
the mortgage bond in question was given 
as part of the consideration for a promise 
by the bank to withdraw criminal proceed- 
ings against one Kalidas the mortgagor’s 
husband. If established this would plainly 
afford a defence under s. 23 of the Indian 
Contract. Act. The law in regard to 
agreements to stifle prosecutions is reason- 
ably clear. The Board were referred to the 
various considerations set out at length in 
the well-known judgment of Vaughan 
Williams,. J. in Jones v. Merionethshire 
Permanent Building Society (1). The learn- 
ing Judge is in fact doing nothing more 
than considering the elements that go to the 
making of a simple contract, for it is of 
the essence of the defence that the defen- 
dant should establish a contract whereby 
the proposed or actual prosecutor agrees 
as part of the consideration received or to 
be received by him either not to bring or 
to discontinue criminal proceedings for some 
alleged offence. It is of course impossible 
for such a contract to be made unless both 
parties know of the proposed or actual pro- 
ceedings. Vaughan Williams, J. inadvert- 
ently says “must be cognisant of the crime.” 
Proof that there has actually beeu a crime 
committed is obviously unnecessary. But 
it is also of course necessary that each 
party should understand that the one is 
making his promise in exchange or part 
exchange for the promise of the other not 
to prosecute or continue prosecuting. In 
all criminal cases reparation where possible 
is the duty of the offender, and is to be 
encouraged. Ib would be a public mischief 
if on reparation being made or promised 


(1) (1891) 2 Ch. 597. 
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by the offender or his friends or relatives 
mercy shown by the injured party should 
be used as a pretext for avoiding the re- 
paration promised. On the other hand to 
insist on reparation asa consideration for 
a promise to abandon criminal proceedings. 
isa serious abuse of the right of private 
prosecution. The citizen who proposes to 
vindicate the criminal law must do so whole 
heartedly in the interests of justice, and 
must not seek his own advantage. It only 
remains to say that such agreements are 
from their very nature seldom set out on 
paper. Like many other contracts they have 
to be inferred from the conduct of the parties. 
after a survey of the whole circumstances, 

It is not difficult to apply these principles: 
to the facts of the present case. Kalidas. 
the defendant’s husband was a Vakil of the: 
‘High Court. He had been employed as: 
legal adviser of the plaintiff's bank: his 
brother Taradas had been manager: a 
nephew Birendra was a clerk in the bank, 
Kalidas and his son Jitendra had accounts. 
with the the bank, and apparently had been, 
allowed overdrafts against security. In 
1924 the bank discovered that both Kalidas. 
and Jitendra had been allowed to overdraw: 
far beyond the value of their securities. 
They suspended the manager, and began 
to require payment from Kalidas without 
much apparent result. On April 1, 1925, 
the bank commenced criminal proceedings. 
against Taridas, Kalidas, Jitendra, Birendra 
and one Parindra also a nephew of Kalidas. 
and a customer Of the bank, charging them. 
with conspiracy to cheat and defraud the 
bank of 3 to 4 lakhs of rupees. There 
were apperently other concurrent proceed-. 
ings against the three accused other than 
Kalidas and his son Jitendra; but the. 
nature of these was not fully explained. 
as order sheet of the Magistrate is signi- 

cant. 


Sections 120-B, 420, 408 and 406, I. P. C. : 
1-4 Summon accused under ss. 120-B, 420). 
408 and 406, I. P. C. for the 6th. 


6-4 Accused appear. They will give P. R. 
of Rs. 2,000 each, date April 15, 

15-4 There is a talk of compromise. Date 
April 24, 

24-Ł Parties want time. Date April 29. 

29-4 Case adjourned to 4-5 at the request of: 


both parties, on which date either the 
P. Ws. to be produced or the ease 
settled. Accused as before. 
18-5 To Mr. I. J. Cohen for favour of disposal. 

18-5-25 Parties not ready. Application for- 
adjounment filed, put up on June 1, 1925.. 
Accused as before. 

1-6.25 The complainant puts in a petition for time. 

To June 15, 1925 for the last time: 
(illegible). Accused as before. 
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15-6-25 Accused Kalidas Roy Chowdhury is 
reported to be ill m. c. filed and appli- 
cation for adjournment filed. ‘lo June 
29, 1925 for the last time (illegible). 
Accused as before. 

29-6-25 The prosecution puts in a petition saylog 
that under circumstances stated thereon 
they do not offer any evidence. Accused 
discharged under s. 253, Cr, P. C.” 


Now while these proceedings were being 
adjourned after the “talk of compromise” 
on April 15, negotiations were proceeding 
between the bank and Kalidas initiated by 
a letter of April 26, in which he states 
that though there is no substance in the 
criminal proceedings he is willing to place 
for settlement the dispute about the liabili- 
ties of his son and himself in the hands 
of an arbitrator. He suggests certain names 
and “‘hope that the matter would thus be 
speedily brought to termination.” The bank 
are how pressing. On April 27, they accept 
the proposal for arbitration as the arbitrator 
is willing to arbitrate expeditiously in a 
week or so, but the matter must be placed 
before the arbitrator by the 29th without 
fail, If the submission was not signed by 
the 23th reference “would stand automati- 
cally cancelled.” The submission was signed 
on April 30: and on May 14, the arbitrator 
made his award that Rs. 1,54,650 was due 
from Kealidas and Rs. 55,500 from Jitendra 
for which Kalidas also was liable. On May 
16, Kalidas makes proposals for paying his 
liabilities by transferring to the bank all 
his securities and conveying to the bank 
certain named premises. “I have already 
told you that I have no cash money to pay. 
{am willing to execute an agreement pend- 
ing the completion of the necessary docu- 
ments of transfer, and in the meantime as 
arranged before the criminal case against 
us will be withdrawn.” The bank obvious- 
iy cannot let this last statement remain 
unanswered. “The directors cannot do any- 
thing about the criminal case. They deny 
that there was any arrangement with him 
about his criminal case. It is only his civil 
hability to the bank which he wanted to 
settle by arbitration and the directors agreed. 
But they can only say before the Court this 
that the liability of Kalidas and his son has 
been fully adjusted with the bank when 
Kalidas makes payment of the sum decreed 
against him.” They go on to say that the 
suit can only be adjusted by payment or 
by mortgaging properties of value double 
the amount for which they are the security. 
On May 20, Kalidas for the first time 
suggests that he may give the bank a pro- 
perty with a net income of Rs. 7,000°a year, 
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which was in fact the property the subject 
of the present suit. The bank reply on 
May 22, that they will take the property in 
mortgage as security for such portion as it 
is worth. They add the significant sentence 
“For the balance Kalidas Babu, if he wants 
a Settlement, must make arrangement 
without delay.” Negotiations as to the mort- 
gage of the property in question must have 
commenced after this, foron June 27, the 
defendant first appears on the scene by 
signing on the bank form a proposal for the 
mortgaging of the property in suit which 
States that the title deéds have been already 
supplied, and states the amount required 
as Rs. 30,000. At this date the criminal 
proceedings stood adjourned from June 15 
to June 29 “‘for the fast time.” On June 25, 
the draft mortgage prepared by the bank was 
sent to the defendant and on June 27, it 
was executed, and registered. Rupees 30,000 
was handed to the defendant Rs. 25,000 was 
paid by her husband to the bank in respect 
of his debt on the same day: and as found 
by the Judge Rs. 5,000 pas retained by the 
defendant until July 25, when it was paid 
into the bank on her behalf by Jitendra. 
Of this sum Rs. 2,338 was retained by the 
bank for the costs of the mortgage and 
another mortgage of the same date by her 
husband: and the balance was drawn in 
different sums by the defendant over the 
next 2 or 3 months. As has been said the 
mortgage was completed on June 27, the cri- 
minal case having been adjourned to June 29, 
for the last time. On that date a petition 
was presented to the Court on behalf of the 
bank as follow :— 


“In the Court of the Honorary Magistrate, Alipors, 
Prokash Chandra Bose, 
versus 
Kalidas Rai Chowdhury and others 
Section 420/120-B I. P. C.. 
The humble pstition of Prokash 
Chandra Bose complainant abovenamed. 
Most respectfully sheweth :— 

That in the above case Babu Kalidas Roy Chaudhury 
and his son Babu Jitendra Kumar Roy Chaudhury have 
made up their differences with the bank and have 
voluntarily made arrangements for the payment of the 
monies due from them. 

That the other three accused parsons are undergoing 
trial in the Court of the Police Magistrate Alipore and 
a charge under s, 420/120-B, I, P. C. has been framed 
against him along with other charges and there is no 
necessity for another trial. 

That your petitioner therefore does not desire to 
further proceed with the case or adduce any evidence. 

Your petitioner therefore prays that your honour will 
be pleased to discharge the accused, 

And your petitioner, ‘as in duty bound, shall ever 
pray.’ - 

Alipore 29-6-25 
It, is difficult to see what more cogent 
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proof there could be of an agreement to 
stifle a prosecution. “ The accused ” ‘ have 
Made alrangements for the payment of the 
moneys due from them. ”’...“ Your petitioner 
therefore does not desire to proceed further 
with the case.” The reason why this peti- 
tion is in this ingenious form, and was 
acceded to by the Magistrate is probably 
that suggested by the Chief Justice in his 
judgment in the similar case against Kalidas 
which is also under appeal. The accused 
were charged under ss. 120-B, 420, 408, 
and 406 of the I. P ©. As the Chief 
Justice said, “s. 120-Bis the offence of 
conspiracy to commit a criminal offence and 
is not compoundahble. Section 406 is an 
offence to commit a criminal breach of trust 
and is not compoundalle. Section 408 is 
the offence of criminal breach of trust by a 
clerk or servant andis not compoundable. 
Section 420 is the offence of cheating by 
dishonestly inducing the delivery of pro- 
perty and is, with the permission of the 
Court before whom the prosecution for such 
offence is pending, compoundable by the 
person cheated (s. 345, Civil P. C.). It may 
be due to Inadvertence or it may not be, 
that the petition for the discharge of the 
accused mentioned s. 420 but not ss. 406 
and 408. In any event the accused were 
discharged in respect of all the offences not 
merely s. 420 but also ss. 120-B, 406 and 408 
which are non-compoundable.” The case 
therefore seems to be one in which the 
prosecutors have plainly stated that they 
have compounded a  non-compoundable 
offence: and it cannot be disputed that part 
of the terms of composition was the mort- 
gage given by the defendant. But the 
evidence does not rest there. The defen- 
dant and her son Satyendra both give 
evidence that the defendant was told by 
her husband that there were criminal pro- 
ceedings pending and that the mortgage 
was for the purpose of having them 
withdrawn. It is true that they are both 
unreliable witnesses in that some of their 
evidence as to the payment of the considera- 
tion, the facts of the execution and other 
matters are untrue. But this only means 
that statement made by such a witness 
cannot be relied on unless supported by 
independent evidence. When the bank state 
before the Magistrate that there is talk of 
compromise, take adjournments obviously 
to arrange the compromise, make a com- 
promise which includes taking the mortgage 
in question, and then ask to withdraw the 
case because of the compromise there seems 
little doubt that the lady and her son were 
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in this respect telling the truth. It was 
contended that even if the illegal agree- 
ment with Kalidas were proved, yet there 
was no reliable evidence that the wife knew 
of the criminal proceedings, and that ske 
would have come tothe relief of the hus- 
band merey to discharge the civil debt. 
Their Lordships must not be taken to accede 
to the view that even on this state of facts 
the wife’s security obtained by the husband 
to effectuate his unlawful agreement would 
not be invalidated. But from the facts of 
this ease the knowledge of the wife seems 
an irresistable inference. Their Lordships 
therefore agree with the decision of the 
High Court, though they do not follow the 
reasoning of one of the learned Judges that 
the money consideration to the wife was 
illusory. It was real enough: but it was 
not the only consideration. They desire 
also to point out that the learned Subor- 
dinate Judge has attached undue weight 
to the fact that there was a debt really due 
from Kalidas. In this class of case that 
fact seems irrelevant if the agreement to 
abandon a prosecution is part of the consi- 
deration for payment of the debt. in most 
cases of this kind there is a debt or a 
liability. Indeed if there were not, a 
demand and receipt of money in considera- 
tion of refraining from or withholding a 
prosecution would apparently in itself be a 
criminal offence. 

Their Lordships will humbly advise His 
Majesty that this appeal be dismissed. 

The respondent having relied on an 
infringement of public policy has successful- 
ly maintained on appeal her contention : 
and is entitled to her costs of this appeal. 

S. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. Hy. 
S. L, Polak & Co. 

Solicitors for the Respondent.— Messrs. 
Stanley Johnson & Allen. 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 692 
of 1940 
August 7, 1941 
ROWLAND, dJ. 
HUMAYUN REZA CHAUDHURY 
AND OTHERS—APPELLANTS 
VETSUS 
TARINI CHARAN TEWARI AND OTHERS— 
RESPONDENTS 
Limitation Act (IX of 1908), Art, 116—Registered 


patni lease—Suit for rent—Limitation~Record of 
Rights—Khewat—Entry in, does not create title. 


1941 


A suit to recover rent due on a registered patni 


lease is governed by Art, 116 of the Lim. Act and the’ 


‘period of limitation is six years unless some special 
or local law has laid down a different period. Vythi- 
linga Pillai v. Thetchana Murti Pillai (1), Umesh 
Chander Mondal v. Adarmoni Dasi (2), 21 Ind. Cas. 
315 (3) and 39 Ind. Cas. 156 (4), relied on. 

The khewat is not a document creating title though 
it is good evidence to show to what extent the agree- 
ment in the kabuliat is valid and to what extent it is 
not enforceable, 


_ A. from a decision of the District J udge 
of Santal Parganas, dated April 26, 1940, 
confirming a decision of the Subordinate 


ee of Rajmahal, dated November 24, 
1939, ME 


Mr. S. C. Majumdar, for the Appellants. 
Mr. J. C. Sinha, for the Respondents. 


Judgment.—This appeal by the plaint- 
iffs arises out to a suit for the cash rent 
of a patni tenure for four years. The 
claim for one year’s rent has been dismissed 
as barred by three years’ limitation and 
that decision has been affirmed on appeal. 


‘It is contended that the suit being for. 


rent on a registered contract, the period of 
limitation under Art. 116 of the Lim. Act 
is Six years and so the suit is within time. 
It is admitted that limitation is to be gov- 
erned by the Lim. Act and not by any spe- 
cial period laid down in any special or 
local law. The Subordinate Judge in deal- 
ing with this issue observed : 

“The patni tenure was created bya registered patta 
dated Falgun 19, 1304 B. S. and the patnidar exe- 
cuted the kabuliyat on the same date (Ex. 17) agree- 
ing to pay patni rent according to the kists mention- 
ed therein and as such the period of limitation is three 

“years from the defaulting kist and the amount claimed 
tor 1341 B. S. is clearly time-barred,” 

The learned Subordinate Judge was in 
ignorance of the principle laid down in 

| Vythilinga Pillai v. Thetchana Murti Pillai 
(1), in Umesh Chander Mundul v. Adarmoni 
Dasi (2) and in Lalchand Nanchand v. 
Narayan Hari (3) and approved by the 
Privy Council as `of general application in 
Tritomdaś Cooverji Bhoja v. Gopinath Jiu 
Thakur (4). A suit to recover rent due on 
a registered patni lease is governed by 
Art. 116 of the Lim. Act and the period of 
limitation is six years unless some special 
or local law haslaid down a different period. 
In the District Judge’s Court the defendants 
being obviously unable to defend the Sub- 


(1) 3M 76. 

(2) 15 © 221. 

(3) 37 B 656: 21 Ind. Cas. 315; 15 Bom. L R836. 

(4) 44 0 759; 39 Ind. Cas. 156: AIR1916 P C 
182; 44 I A 65; 15 A LJ 217;19 Bom. LR 450: 25 
C LJ 279;21 O WN 577; 32M Ld 357: 21 ML T 
262; 5L W 654; (1917) MW N 363; IPL W 962 
(PO). ° 
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ordinate Judge’s judgment on the grounds 
on which it was based took a new point 
apparently not raised in the Court below 
and contended that the suit was not a suit 
for rent due under a registered agreement 
but for rent fixed by the khewat. The 
kabuliyat had stipulated for an annual 
rental of Rs. 291-8-1 payable in four kists, 
whereas at the time of the preparation of 
the Record of Rights Rs. 3-2-4 out of this 
amount was held to be irrecoverable as being 
an abawab knownas dak cess. In the re- 
sult the rent entered in the khewat is 
Rs. 288-5-9 ; but the khewat is not a docu- 
ment creating title though it is good evi- 
dence toshow to what extent the agreement 
in the kabuliyat is valid and to what ex- 
tent itis not enforeeable. I have no doubt 
that this suit is based on the kabuliyat and 
the covenants therein contained to the ex- 
tent that they were found by the settlement 
authorities to be enforceable. oe 
The appeal must be allowed, the decrees 
of the Courts below modified and the plaint- 
iffs given a decree for the amount claimed 
for 1341 B.S. The plaintiffs shall get costs 
of the appeal. The amount will carry inter- 
est calculated in the sanie manner as on the 
amounts decreed by the Courts below. 


D. Appeal allowed, 


— =< aan 


LAHORE HIGH COURT 
Criminal Miscellaneous’ Case No. 54 of 194] 
March 27, 1941 
SKEMP, J. 
GHULAM RASUL—Comprainant— | 
PETITIONER 
VErSUs 


EMPHROR—Opposire Parry 

Criminal Procedure Code (Act V of 1898), s. 526— 
Complainant's application for transfer of case— 
Precaution to be taken—Prosecution by Police and in 
hands of Public Prosecutor — Application by private 
complainant—Very strong grounds necessary for ex- 
ercising powers of transfer — Complainant receiving 
wound at time of Assembly election—Accused prosecut- 
ed by Crown—Magistrate trying case owning land in 
village of which complainant was lambardar—Com- 
platnant and Magistrate taking opposite side in elec- 
tion — Complainant applying for transfer of case— 
Case held must be transferred. 

A complainant’s application for 
should be s¢anned more narrowly than that of an 
accused person. In a charge which is instituted on a 
Police Report and in which the prosecution isin the 
hands of the Public Prosecutor exceptionally strcng 
grounds would have to be shown before the High Court 
would exercise its power of transfer at the instance of 
a private complainant. 152 Iud, Cas. 1053 (3) and 93 
Ind. Cas. 246 (5), relled on. 

A complainant received at the time of Assambly 
election an incised wound on the shoulder and the ac- 


transfer of a case 
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cused were prosecuted by the Crown under s, 326 and 
other sections of the J. P. C. The complainant applied 
for transfer of the case after only two witnesses had 
been examined. The Honorary Magistrate who was 
trying the case owned land in the village of which the 
complainant was a lambardar and they took opposite 
sides in the election. The Crown opposed the applica- 
tion : - 

Held, that in the circumstances of the case it was 
not desirable that the case should be tried by the 
Honorary Magistrate concerned and must be transferred. 
52 Ind. Cas. 424 (1), 93 Ind. Cas. 75(2)and177 Ind. 
Cas. 187 (4), distinguished. 


Or, Mise. C. for transfer of the case from 
Honorary Magistrate, 1st Class, Bhera. 


Malak Alla Din, for the Petitioner. 

Mr. R. P. Khosla for the Advocate-General, 
for the Crown. 

Mr. C. L. Sawhney, fog the Accused. 


Order.—This is an application for trans- 
fer of a case under s. 326 and other sections 
of the I. P. C. from the Court of Khan Baha- 
dur Sheik Fazal Haq, Honorary Magistrate 
of the First Class, Bhera, District Shahpur. 
The grounds on which transfer is sought are 
as follows : (1) In the last Assembly election 
the rival candidates were Chaudhri Umar 
Hayat and Malak Sardar Khan Noon; the 
Honorary Magistrate was a supporter of 
Chaudhri Umar Hayat, the petitioner voted 
for Malak Sardar Khan, and as he is a lambar- 
dar his support was material. The accused 
on the other hand are said to have voted for 
Chaudhri Umar Hayat. (2) The petitioner 
is lambardar of village Haka where the 
Honorary Magistrate also owns land. The 
petitioner alleges that their lands adjoin 
and there have been disputes. (3) It is also 
alleged that the trial Magistrate’s father-in- 
law approached the petitioner for a com- 
promise. 

The District Magistrate took the Honorary 
Magistrate’s explanation on a similar peti- 
tion. The Magistrate admitted that he sup- 
ported the late Chaudhri Umar Hayat, 
admitted that he owned land in Hajka, but 
said that he did not know how the parties 
had voted. Indeed he did not know the 
complainant or how his land was situate with 
reference to the land of the complainant 
or that there ever was a dispute. He said 
that as his father-in-law had gone to Calcutta 
before his return from the  Lagislative 
Assembly, the allegation about his father- 
inlaw intervening was absurd. The latter 
allegation was withdrawn before the District 
Magistrate by the complainant’s Pleader but 
is repeated again before me. The District 
Magistrate dismissed the petition for trans- 
fer. The petitioner is the complainant. He 
is a lambardar and he undoubtedly received 
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from somebody an incised wound on the 
shoulder 44" long, 14" broad and 14” deep. 
There are three accused and the principal 
accused, Ashiq Hussain Shah was not appre- 
hended for four months. He was then let 
out on bail by the Magistrate but apparently 
on the reasonable ground that the com- 
plainant was going to apply for transfer and 
it would take some time for the transfer 
application to be decided in the High Court, 
On the materiel on the record it is not 
absolutely clear whether the wound was 
erievous; such a wound may weil have been 
grievous and the doctor said it was, but he 
was not asked his reasons, e. g., whether the 
accused was unable to follow his ordinary 
pursuits for 20 days. 

It is the complainant who seeks transfer 
and, as I have frequently said, .a com: 
plainant’s application should be scanned 
more narrowly than that of an accused per- 
son. An accused person apprehends convic- 
tion and a complainant that his enemy will 
go free. However, in this case, it is reason- 
able that the complainant should desire the 
punishment of the person who inflicted the 
wound and in the interest of public justice, 
it is desirable that that person should be 
punished. The complainant sought transfer 
after only two witnesses bad been exa- 
mined. Itis at the very least clear that the 
Honorary Magistrate owns land in the vil- 
lage of which the complainant is a lambar- 
dar and they took opposite sides in the 
recent election. In such circumstances it is 
not desirable in my opinion that the case. 
should be tried by the Honorary Magistrate. 
The Crown opposes the application and Coun- 
sel for the Crown and for the accused set 
forth the proposition that where there is a 
conflict between a private complainant and the 
Crown as to a transfer, the right of the latter 
must prevail. The following cases were 
quoted: Jamuna Kanth v. Rudra Kumar 
(1), Bagh Ali v. Muhammad Din (2), Sardar 
Shah y. Gurdit Singh (3) and Emperor v. 
Dhana (4). The three cases in this Gourt 
were all Single Bench cases, the Patna case 
was a Division Bench. The petitioner in the 
Patna case was one of the persons injured in 
a riot case who had complained to the Police. 
Mullick, J. held that he had no locus standi 
under s. 526, Criminal P.O. Jwala Prasad, d. 


(1) 4 Pat. L J 656: 52 Ind. Cas. 424; AI R 1920 Pat. 
836; 20 Cr. LI 648. i 

(2) 6 L 541; 93 Ind. Cas, Ta; A I R 1926 Lah. 156; 27 
Cr. LJ 411; 27P L R 80. ` 

(3) A I R 1934 Lah. 612; 152 Ind. Cas. 1053; 35 P L R 
967; 3$; Cr. L J 222; 7 R L 359. 
” (4) A IR 1938 Lah. 569; 177 Ind, Cas. 187; 39 Cr. L 
J 853; 40 P LR 468; 11 R L 274, 
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held that he had locus standi, but his right 
was subordinate to that of the Crown. The 
Crown had strongly opposed the application 
both upon the point of law and on the merits 
and Jwala Prasad, J., also held that there was 
no case for transfer on the merits. 

The point was slightly different in Bagh 
Ali v. Muhammad Din (2). There the Dis- 
trict Magistrate on the application of the 
accused had transferred the case to another 
Magistrate without notice to the complainant. 
The complainant came to the High Court 
and Counsel for the accused raised the pre- 
liminary objection that a private complainant 
was not competent to apply for a transfer, 
The application was not opposed by the 
Crown, The applicant’s Counsel did not ask 
for a transfer but urged that the order of the 
District Magistrate was illegal being made 
without notice. Zafar Ali, J. dismissed the 
petition for revision and suggested that if 
the complainant had doubts about the 
impartiality of the new Magistrate he should 
make an application tothe District Magis- 
trate. On the facts this case is not an 
authority for the proposition. In Sardar 
Shah v. Gurdit Singh (3), Agha Haidar, J. 
KUA Emperor v. Bhik Chand (5) as fol- 
ows : 

“In a charge of this nature which is instituted on 
a Police report and in which the prosecution is in 
the hands of the Public Prosecutor exceptionally 
strong grounds would have to be shown before this 
Court would exercise its power of transfer at the 
instance of a private complainant when the responsible 
authorities are satisfied that there is no ground for 
oe the case from the Court which is hearing 
Ib. < 

Agha Haidar, J. accepted this view of the 
law and I respectfully agree. He held that 
there was no case for transfer on the merits. 
In Emperor v. Dhana (4) Abdul Rashid, J., 
purporting to follow Bagh Ali v. Muhammad 
Din (2) said that the rights of the com- 
plainant in a cognizable case were subordinate 
to those of the Crown. He held that there 
was no case for transfer on the merits. In 
all four cases the proposition was no doubt 
laid down, butin Bagh Ali v. Muhammad 
Din (2) the point was really different and in 
the other three cases it {was held that on 
the merits there were no good grounds for 
transfer. In the present application, on the 
contrary I think there are good grounds for 
transfer. Distinguishing the rulings, I direct 
that the case be tried at district headquarters 
by a stipendiary Magistrate of the first class 
to be selected by the District Magistrate. 


S. Case transferred. 
0) AIR 1926 All 307; 93 Ind. Cas. 246; 27 Cr. L J 
54, 
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PATNA HIGH COURT 
Criminal Revision Petition No. 668 
of 1940 
November 6, 1940 
FAZL Aut, J. 
RAM KRIPAL SINGH AND oTHERS— 
PETITIONERS 
Versus 
SIDESHWAR SINGH AND OTHERS 
—-OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. Ldo— 
Decision of commutation Court on question of posses- 
ston— Magistrate can institute proceedings under 
s. 145 and investigate question of possesston. 

Even where the commutation Court has given a 
decision on the question of possession, a Magistrate is 
not incompetent to institute proceeding under s. 1413 
and investigate the question of possession. He can 
undoubtedly take into consideration the judginent of the 
commutation Court as an item of evidence in deciding 
the case. 155 Ind. Cas. 36 (2). relied on 68 Ind. Cas. 
146 (1), referred to. 

Gr, R. P. from the order of the Offs. 
AddLSess. Judge, Patna, dated September 
24, 1940. | 

Mr. Raj Kishore Prasad, for the Peti- 
toners. 

Mr. B. N. Rai, for the Opposite Party. 


Order. —This is a criminal motion against 
an order passed by the Sub-divisional 
Magistrate of Dinapur dated July 10, 1940. 
It appears that in village Bishundattpur 
there is a plot of land bearing survey 
No. 722. The case of the petitioners is that 
they are the occupancy raiyats of the land, 
whereas the case of the opposite party 1s 
that though they were in possession of the 
land formerly, they had abandoned it many 
years ago. On June 27, 1940, the Sub- 
Divisional Magistrate of Dinapur, issued a 
notice under s. 144 against the second party 
directing them to abstain from going near 
the land in dispute and not to commit any 
breach of the peace. On July 4, 1940 a 
similar notice was issued against the opposite 
party aswell. On July 10, 1940, the learn- 
ed Magistrate converted the proceeding he- 
fore him into one under s. 145, Criminal P. C. 
observing that there was still an apprehen- 
sion of the breach of the peace and the 
possession of the disputed land had, there- 
fore, tobe properly determined. The present 
application is directed against this order. 
It appears that before the learned Magistrate 
passed his first order in June 1940, the 
petitioners had applied for commutation of 
rent and on April 29, 1940, the commutation 
offcer granted their application. Before 
eranting the application he visited the spot 
and held an enquiry in the course of which 
witnesses were examined by both parties, 
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As aresult of his enquiry he held that the 
petitioners were in possession ancl that they 
had never abandoned the land. Itiscontend- 
ed that in view of this decision of the com- 
mutation officer, the Magistrate had no juris- 
diction to institute proceedings under s. 145 
Criminal P. C. and that the proper course to 
have been taken by him was to pass an order 
under s. 144 against the opposite party. In 


support of this argument reference is made ` 


to the following observations of Mullick, J. 
in Saebalak Singh v. Kamaruddin Mandal 
(1): < 

“Where it is clear upon the materials before the 
Magistrate that one party is in possession and that 
another, whose claim to possession is a mere pretence, 
Is thereatening to interfere with that possession, the 
Magistrate is clearly entitled to resort to the special 
summary procedure of s. 144 z ec prevention or 
speedy remedy is desirable.”’ 


There can be no doubt that the Magistrate 
was entitled to take the course suggestsd by 
the learned Judge in the case referred to 
ahove, but the ‘question which I have to 
decide is whether the order under revision is 
without jurisdiction. In my opinion it is 
difficult to take such a view in the circum- 
stances of the case. In Gaya Prasad v. Ram 
Sarober Saran Singh (2), it was held that 
a Magistrate had jurisdiction to proceed 
under s. 145, Criminal P. C. notwithstanding 
there being a decision of the land registra- 
tion Court as to possession; and, however, 
creat might be the weight which the Magis- 
trate would eventually attach to the decision 
of the land registration case, he was bound to 
receive all such evidence as might be 
produced by the parties to the proceeding 
under s. 145 and consider the effect of such 
evidence. The facts of the above mentioned 
case are somewhat different from those of 
the present case, but in my opinion, the deci- 
sion of that case clearly implies that even 
where the land registration Court has given 
a decision on the question of possession, a 
Magistrate is not incompetent to investigate 
the question of possession in a proceeding - 
under s. 145. I am, therefore, unable to inter- 
fere with the order passed by the learned 
Magistrate. 

It has been pointed out to me that if 
the order is allowed to stand the parties 
will be subjected to much harassment in- 
asmuch as they will be compelled to adduce 
evidence on the very point which has 
already been investigated by the commute- 
tion officer and that there is also the danger 

(1) 2 P 94; 68 Ind. Cas. 149; A IR 1922 Pat 435; 23 
Or LJ 549;3 PLT 573 (F B). 


(2)15 P L T 453; 155 Ind. Cas. 36; A IR 1934 Pat 
471;36 Cr L J 624; 7 R P 520. 
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of there being a conflict of decisions. I 
am also informed that an appeal is pending 
from the judgment of the commutation Court. 
Now all that I need say about these matters 
is that it is for the Magistrate to decide 
whether the enquiry under s. 145 should 
await the deéision in the appeal or not 
and he will undoubtedly take into considera- 
tion the judgment of the commutation Court 
aS an item of evidence in deciding the 
case. The application is dismissed. 


D. Application dismissed. 





RANGOON HIGH COURT 
Full Bench 
Civil Miscellanecus Appeal No, 62 of 1940 
July 24, 1941 
Roserts, C. J., Mya Bu, Mose.y, Ba U 
AND ' DUNKLEY; Je. 
M. NAGOOR GANI—APPELLANT 
Vers 
A. K. A.C. T.A. L. O ° CHETTIAR AND 
OTHERS— RESPONDENTS 
Letters Patent (Rangoon), cl. 13—Order making 


absolute rule nisi for certiorari granted by Judge, if 
appealable. 

No appeal lies against an order making absolute a 
rule nisi for certiorari granted by a Judge on the 
original side of the High Court, as such an order is nct 
a judgment within the meaning of el. 13, Letters Patent. 
195 Ind. Cas. 551 (11), Overruled, 157 Ind. Cas. 
1107 (1), applied. 

(Case-law referred to.] 


o. Misc. A. against an order of the High 
Court in Misc. Case No. 163 of 1940, dated 
August 12, 1940. 


Mr. J. B. Sanyal, for the Appellant. 


Messrs. R. Clark and P. K. Basu and U 
Tun Byu, Govt. Advocate, for Respondents 
Nos. 1, 2 and 3, respectively. 


Mosely, J —This is an appeal against an 
order making absolute a rulé nisi for -cerit0- 
rari granted by a Judge on the original 
side of this Court. A preliminary objection 
has been taken by the respondents that an 
appeal does not lie, the order in question not 
being a judgment within the meaning of 
cl. 13, Letters Patent. Jn our opinion, it is. 
clear that the matter is concluded by the 
decision of a Full Bench of seven Judges of 
this Court in Dayabhai Jiwandas v, Muru- 
gappa Chettiar (1). That was an appeal 
against an order on the original side trans- 
ferring certain suits from Courts in the 


(1) 13 R 457; 157 Ind. Cas. 1107; A IR 1935 Rang. 
267: 8 R Rang. 135 (S B). 
-@ 
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mofussil for trial at Rangoon. It was held 
there that the word “judgment” in cl. 13, 
Letters Patent, means and is a decree in a 
suit by which the rights of the parties at 
issue in the suit are determined. It was fur- 
ther held that the term “‘suit’’ in the Letters 
Patent includes suits instituted by a plaint 
or by an originating summons in the manner 
prescribed by the rules of the Court. All 
other decisions, it was said, are ‘‘orders” and 
not “judgments” under the Letters Patent, 
or appealable as such. 


Admittedly a petition for a writ of certio- 
rari is not instituted by a plaint or by an 
originating summons. It follows that the 
decision on the petition must be an order, 
and as it is not an order made appealable 
under the Code by s. 104, or by the rules 
framed under that section, O. XLII, r. 1, or 
“by any law for the time being in force,” 
no appeal can lie. It should be noted that it 
is only the “judgment” of one Judge of this 
Court which is appealable to a Bench of this 
Court under cl. 13, Letters Patent, while in 
the case of appeals to the Privy Council, 
(cl. 37) an appeal lies from a final judgment, 
decree or order. The decision in Dayabhai 
` Jiwandas v. Murugappa Chettiar (1) relies 
on three (really two) decisions of their Lord- 
ships of the Privy Council. The first in 
order of time is Sabitri Thakurain v. Savi 
(2) at p. 488, a decision of 1921. A passage 
from the judgment (that of Lord Sumner; is 
quoted in extenso at p. 478* of Dayabhai 
Jiwandas v. Murugappa Chettiar (1). That 
was a case of an appeal under cl. lo, Letters 
Patent of the Calcutta High Court, (which 
is identical with cl. 13, Letters Patent of this 

ourt), an appeal from an order under 
O. XLI, r. 10. There Lord Sumner pointed 
out that the provisions of the Code were, 
(with exceptions which had not been con- 
sidered), to apply to High Courts, and that, 
therefore, an appeal from the order ofa 
Judge of the High Court is regulated by the 
provisions of the Code. Clause 15 (r. 13), 
Letters Patent, provides an appeal from a 
decree of the High Court. In other words, 
an appeal from a decree of a Single Judge of 
this Court lies not under s. 96 of the Code 
but under cl. 13, Letters Patent, and Lord 
Sumner understood the term “judgment” in 
the Letters Patent as meaning “‘decree.”’ 


Another case is Tata Iron & Steel Co., 


(2) 48°C 481 (488); 60 Ind. Cas. 274; AT R1921 P C 
80: 48 I A 76:40 ML J 308;(1921) M W N 159; 19 
ALJ 281; 330L J 307;25 OW N 557; 23 Bom. L 
R 681; 14 L W 362;3 U PLR (P ©) 57 (P O). 
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Ltd. v. Chief Revenue Authority of Bombay 
(3), a decision of 1928, on the meaning of 
“final judgment, decree or order” under 
cl. 39, Bombay Letters Patent (equals cl. 37 
of our Letters Patent). In this case Lord 
Atkinson quoted with approval the definition 
of “judgment” in Ex parte Chinery (4) 
at p. 345, quoted at p. 472* of Dayabhai 
Jiwandas v. Murugappa Chettiar (1) where 
Cotton, L. J. said that a “judgment” is a 
decision ‘obtained in an action by which a 
previously existing liability of the defendant 
to the plaintiff is ascertained or established.” 
We do not think it is correct to say, as is 
said at p. 477* of Dayabhai Jiwandas ve 
Murugappa Chettiar (1), that their Lord- 
ships in this case interpreted the word “‘judg- 
ment” as meaning “decree.” In Sevak 
Jeranchod Bhogilal v. Dakore Temple Coma 
mittee (5), Sir John Edge, delivering the 
judgment of the Board in 1925, laid down 
that the term “judgment” in the Letters 
Patent of the High Court means, in civil 
cases a decree and not a judgment in the 
ordinary sense. Obviously Sir John Edge, a 
former Chief Justice of the Allahabad High 
Court, and Lord Sumner meant to use the 
word “decree” in the sense that it is used in 
India. (The term “‘decree” is scarcely a term 
of modern legal parlance in England now 
except in regard to actions in the Divorce 
Court.) Decree is defined ins. 2, sub-s. (2) 
of the Code: 

“ ‘decree’ means the formal expression of an adjudi- 
cation which, so far as regards the Court expressing it, 
conclusively determines the rights of the parties with 
regard to all or any of the matters in controversy in 
the suit and may be either preliminary or final. It 
shall be deemed to include the rejection of a plaint 
and the determination of any question within s. 47 or 
s. 144, but shall not include 

(a) any adjudication from which an appeal lies as 


appeal foran order, or 
(b) any order of dismissal for default.”’ 


The definition of “suit” is to be got from 
s. 26 of the Code which says: 


“Every suit shall be instituted by the presentation of 
a plaint or in such other manner as may be prescrib- 
ed.” 

For provision for originating summons see 


r. 191 of the High Court Rules and Orders. 
It may be remarked that it is common 
ground that “judgment” as used in cl. 13 is 


(3) 47 B 724; 74 Ind. Cas. 469; AIR 1923 P O 148; 
50 IA 212; 21 A L J675: 25 Bom. L R 908; (1923) 
M W N 603:45 M LJ 295; 18 LW 372; 90 &A L R 
783; 33 ML T 391; 28 OW N 307; 390 LJ 16 (P 0). 

(4) (1884) 12 Q B D 342 (345): 53 L J Oh. 662; 50 L 

312; 32 W R 469; 1 Morrell 31. 

(5) 30 OW N 459; 87 Ind. Cas. 313; A I R 1925 
PO 155; 23A LJ 555;49M LJ 25; LR6ACPO) 
117; (1925) MW N 474; 20 W N 535; 41 O LJ 628; 
22 L W 246; 27 Bom. L R 872 (P OQ). 


*Pages of 13 R.—[Ed.] 


472 


used in a different sense from its definition 
in s. 2, sub-s. (9) of the Code where it is said 
that it means “the statement given by the 
Judge of the grounds of a decree or order.” 
There is of course no provision of law which 
specifically allows an appeal from an order 
on a rule for certiorari. An example of the 
Legislature allowing such an appeal is s. 48, 
Specific Relief Act, which grants a right of 
appeal from an order under s. 45 of that Act 
(which takes the place in India and Burma, 
of a writ of mandamus). We have heard 
learned Counsel on the other side, Mr. J. B. 
Sanyal, for the appellant, and the Govt. 
Advocate. Ib is argued for the appellant 
that “decree” means “decree in an action,” 
and that “action” includes an order on an 
application for a writ of certiorari. 
__ The appellant relies on the cases quoted, 
Dayabhat Jiwandas v. Murugappa Chettiar 
(1), Hx parte Chinery (4), Onslow v. Com- 
missioners of Inland Revenue (6) and Ex 
parte Moore: In re Faithfull (T), which 
define “judgment” in terms of “action.” It 
is pointed out that cl. 13, Letters Patent of 
. this Court is copied from the correspond- 
ing cl. 15, Letters Patent of the Chartered 
Courts, which dates in its present form 
‘from 1862. It is further said that in the 
English Judicature Act of 1873, s. 100 pro- 
vides that “suit” shall include “action,” 
and “action” shall mean a civil proceed- 
ing commenced by writ, or in such other 
manner as may he prescribed by Rules of 
Court, and shall not include a criminal pro- 
ceeding hy the Crown. Since the passing of 
the Judicature Act there have been two 
decisions of the English Courts where appli- 
cations for prerogative writs of mandamus 
and certiorart have been held to be “actions” 
and appealable as such. These are Rer. 
v. Westminster Assessment Committee (8), 
a decision of 1917, (mandamus), and Wal- 
shall Overseers v. L. & N. W. Ry. Co. (9), 
a decision of 1878, (certiorari). It would 
appeal, however, that ‘‘action” did not 
include an order on an application for a rule 
until the passing of the Judicature Act in 
1873, nor does it appear that there -was any 
right of appeal before that date. The 
remedy of the party whose application for 
a Tule was refused by one Judge lay in an 
application to another Judge of original 

(6) (1890) 25 Q B D465; 59L JQ B556;63L T 
513; 38 W R 728. 

(T) (1885) 14 Q B D 627;54 L J QB-190;52L T 
376; 33 W R 438; 2 Morrell 52. 

(8) (1917) 2 K B215; 8 LJK Bll6l; 1161 T 
64Ì; 81 J P 221; 15 L G R 362. 


(9) (1878) 4 A O 30;39 L T 453; 48 L J Q B 65; 27 
W R 189. 
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jurisdiction. The English decisions as to the 
meaning of “action” appear to have been 
cited in Dayabhai Jiwandas v. Murugappa 
Chettiar (1), for their bearing on the dis- 
tinction between “judgments” and “‘orders,” 
and possibly for the elucidation in Tata Iron 
and Steel Co, Lid. v. Chief Reventie Author- 
ity of Bombay (3). “Action” is of course a 
term not known to the terminology of 
legal procedure in India, where the terms 
are “suits” and as opposed to “suits” appli- 
cations or other judicial proceedings. We 
do not see how English decisions subsequent 
to 1873, which depend on the definition of 
“action” in the Judicature Act, and give a 
statutory right of appeal to decisions from 
all proceedings which can since the passing 
of that Act he classified as “action,” can 
aifect the definition of the term “judgment” 
in the Letters Patent, whether the defini- 
tion of that term is to he sought prior to 
1862 or in 1922 when the Letters Patent of 
this Court were granted. In neither case 
could an application for a rule of certiorari 
be appealable. 

It is sufficient to say that the term 
“judgment” in the Letters Patent, has been 
defined as meaning ‘‘decree” and a decree 
can only be passed in a suit, We may note 
here, incidentally, that Hurrish Chunder 
Chowdhry v. Kali Sunderi Debi (10), cited 
by the respondent is not in point. That was 
a case where their Lordships of the Privy 
Council entertained an appeal against an 
order of a Judge refusing to transmit an 
appeal for execution. This decision is 
irrelevant because the Civil P. C. of 1877 
in s. 2 defines decree as “a formal order 
of the Court in which the result of the suit 
or other judicial proceeding is embodied.” 
In any case we are bound by the decision of 
a Full Bench of seven Judges in Dayabhai 
Jiwandas v. Murugappa Chettiar (1). It 
follows, therefore, that the ex parte decision 
of the Bench of two Judges of this Court in 
Civil Miscellaneous Appeal No. 45 of 1940, 
U Ba Sanv.U Ya (11), which laid down 
that an appeal does lie from a decision 
making absolute or discharging a rule nisi 
on a petition for a prerogative writ must be 
overruled. Our attention was drawn during 
the course of this appeal by the appellant to 
a judgment of this Court reported in Ebrahim 
Mohammad Bodi v. K. Ba Gyi (12), at p. 
708. That judgment dealt with an appeal 

0) 9 C 482; IOIA 4; 120 LR 511; 4 Sar, 407 


). 
(11) 195 Ind. Cas. 551; A I R 1941 Rang. 199; 14 R 


ang. 45. 
(12) 1940 Rang. 702 (708); 194 Ind. Cas. 250; A-I R 
1941 Kang. 69; 15 R Rang. 288, . 
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from an order of a Judge of this Court 
passed under s. 8, Rangoon Insol. Act. 
It was said there that the various proceed- , 
ings in an Insolvency should be regarded as 
a series of “suit,” and that that was a 
“Judgment” which finally determined the 
substantive rights of those concerned in any 
one such “suit.” Orders under s. 8, Rangoon 
Insol. Act, are clearly in view of the deci- 
sion in Dayabhai Jiwandas v. Murugappa 
Chettiar (1), not judgments but orders 
appealable as such under s. 8, Rangoon 
Insol. Act. This appeal must be dismissed 
with costs, Advocates’ fee ten gold mohurs. 


S. ‘Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 822 
of 1940 
August 13, 1941 
ROWLAND, J. 
JADUNANDAN PRASAD PANDEY 
—APPELLANT 
Versus 
Babu MAHESHWAR NARAIN SINGH— 
AND OTHERS—R&ESPONDENTS 
Bihur Money-lenders (Regulation of Transactions) 
Act (VII of 1939), ss. 7,8 (b)—" Loan” includes 
transaction on bond bearing interest in respect of 
past liability—Borrowing in respect of Rs. 200 in 
L916—Subsequent bond in 1929, mentioning loan of, 
Rs. 651 by way of renewal of old liability together 


with interest—Court, if can open previous dealings 
—Decree, tf should be limited to Rs. 400 or Rs, 1,302 


—E fect of s. 7—Interest cannot be awarded more. 


than Rs, 651. 

Section 7, Bihar Money-ienders (Regulation of 
Transactions) Act, 1939, is to be read with reference 
to the definition of ‘loan’ in s. 2 (f) of the Bihar 
Money-lenders Act, 1938. ‘Loan’ includes a transac- 
tion on a bond bearing interest executed in respect 
of past liability. Where the only borrowing which 
tock place between the parties was a borrowing of 
Rs. 200 on September 1, 1916, and the subsequent 
bond of 1929, mentioning a loan of Rs. 651 was merely 
by way of renewal of liability for the old debt 
with interest, the effect of s. 7 is that the loan þe- 
ing onthe document of 1929, the money-lender cannot 
get a decree for more interest than the amount of Rs. 651 
mentioned in the document. The provisions of s. 7 would 
inno way impose on the District Judge any obligation, 
if he re-opened the transaction under s. 8, to limit the 
amount of the decree which could be passed, to 
Rs. 400. S. 7 in the circumstances of the case limited 
the amount of the decree to Rs. 1,302. 

In s. 8 (b) the Court is given power, notwith- 
standing any agreement purporting to close pre- 
vious dealings and to create a new obligation, to re- 
Open any account already taken between them and to 
relieve the debtor of all liability in respect of any 
interest in excess of nine per centum simple per 
annum in the case of a secured loan and twelve per 
centum simple per annum in the case of an unsecured 
loan. In the face of the words of s. 8 (b) they clear- 
ly give the Court power to re-open the account not- 
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withstanding the agreement of 1929, which was an 
agreement purporting to close previous dealings and to 
create a new obligation. But these powers are sub- 
ject to proviso (7) which prohibits the Court from 
re-opening an agreement, purporting to close previous 
dealings and to create a new obligation, which has been 
entered into at a date more than twelve years before 
the institution of the suit. Where this is not the case 
the proviso doesnot apply and the Court can re-open 
the transaction of 1929 and pass a decree on the basis 
of Rs. 200 as principle advanced in 1916. 193 Ind. Cas. 
661 (1) and 187 Tad Cas. 339 (2), relied on. 


A. from a decision of the District Judge of 
Darbhanga, dated May 8, 1940. 


. Messrs. A. K. Mitter and S. P. Srivastava 
for the Appellant. 

Messrs. N. N. Sinha, K. N. Varma and 
A. C. Roy, for the Respondents. 

Judgment.—tThis is an appeal by the de- 
fendant in a mortgage suit. The only point 
raised is that the” liability on account of 
interest should be reduced. For this two 
grounds are advanced ; first, that the plaint- 
iff having proved the necessity for the loan 
should have placed on him the burden of 
proving the rate of interest which it was 
necessary for the defendants to agree to pay 
in order to obtain the loan and the transac- 
tion being on bebalf of a joint family, the 
plaintiff should have got interest at no higher 
rate than he actually proved it to be neces- 
sary for his borrower to promise to pay. The 
second point was that the transaction should 
have been re-opened under s. 8 of the Money- 
lenders Act of 1939and the defendants re- 
lieved from the liability to pay interest 
more than 9 per cent. simple or such rate as 
‘the Court considered fair. 

As to the first point, the bond rate was 
Re. 1-9-0 per month and the Munsif went 
into the question whether it was necessary 
to borrow at such a high rate, His opinion 
was that it was not necessary, but that it 
was fair that the defendants should pay 
interest at 1 per cent. simple. He, therefore, 
awarded interest at 1 per cent. on the amount 
of the mortgage bond of April 7, 1922, which 
was for Rs. 651. I donot think that the de- 
fendants can get any further relief under 
this head, but it is to be seen whether they 
can get it under the provisions of the Money- 
lenders Act. The District Judge was asked 
to extend to them this relief, but he refused 
to do so because as he said : 


“If I re-open the transaction I must go back to 
1916 and the plaintiffs willbe entitled under s. 7 of 
the Act only to Rs. 200 principal and Rs. 200 interest. 
As the loan has been outstanding for 24 years this 
appears Inequitable.”’ 


The District Judge has not fully under- 


stood the effectofs.7 of the Act and the 
damdupat rule. Section 7 is to be read 
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with reference to the definititn of ‘loan’ in 
s. 2(f) of the Bihar Money-lenders Act 1938. 
‘Loan’ includes a transaction on a bond bear- 
ing interest executed in respect of past lia- 
bility. Nows. 7 of the 1939 Act says that 
in a suit brought by a money-lender in res- 
pect of a loan advanced before or after the 
commencement of this Act, no Court shall 
pass a decree for an amount of interest for 
the period preceding the institution of the 
suit which is greater than the amount of 
loan advanced or, if the loanis based on a 
document, the amount of loan mentioned in, 
or evidenced by such document. In the 
present case the effect of s. 7 is that the loans 
being on the document of 1929, the money- 
lender cannot get a decree for more interest 
than the amount of Rs. 651 mentioned in 
the document. Thiss. 7° was examined in 
Madho Prasad Singh v. Matukdhart Singh 
(1) and it was explained that the bond exe- 
cuted for past liability constitutes a loan 
within the meaning of s. 7. So much for 
s.7: itis quite clear that the provisions of 
this section would in no way impose on the 
District Judge any obligation, if he re-open- 
ed the transaction unders. 8, to limit the 
amount of the decree which could be passed 
to Rs. 400. A similar view was taken in 
Surya Narain Acharya Singheshwar Singh 
v. Medni Prasad Singh (2). Section 7 in the 
circumstances of this case limited the 
amount of decree to Rs. 1,802. It was, there- 
fore, under a misconception of the legal 
position that the District Judge thought that 


the transaction ought not to be re-opened: 


under s. 8 of the Money-lenders Act. Iam 
entitled to re-consider the propriety of that 
decision. 

It has been found that the only borrowing 
which took place between the parties was 
a borrowing of Rs. 200 on September 1, 1916 
and that the subsequent bond of 1929, was 
merely by way of renewal of liability for the 
old debt with interest and was put in the 
form of a new contract secured on the same 
property with the addition of some other 
properties of the joint family. Ins. 8 (b) 
the Court is given power, notwithstanding 
any agreement purporting to close previous 
dealings and to create anew obligation, to 
re-open any account already taken between 
them and to relieve the debtor of all liabi- 
lity in respect of any interest in excess of 
9 per cent. simple per annum in the case 
of a secured loan and 12 per centum simple 


(1) 22 P L T 317; 193 Ind. Cas, 661; 7 B R 641; 13 
R P 637; A I R 1941 Pat. 378, 

(2)AI R 1940 Pat. 65; 187 Ind. Cas, 339; 6 B R453; 
12 R P 582. 
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per annum in the case of an unsecured loan. 
In the face of the words of the section they 
clearly give the Court power to re-open the 
account notwithstanding the agreement of 
1929 which was an agreement purporting 
to close previous dealings and to create a new 
obligation. But these powers are subject 
to proviso (1) which prohibits the Court from 
re-opening an agreement, purporting to 
close previous dealings and to create a new 
obligation, which has been entered into at 
a date more than twelve years before the 
institution of the suit. So we have to see 
whether the adjustment of 1929 was more 
than twelve years before the institution of 
the suit. In factit was about six years be- 
fore the institution of the suit: so the proviso 
does not avail the plaintiff to resist the re- 
opening of the account. In the circumstances 
of the case I think it should be born in mind 
that on the findings of the Munsif there 
was apparently no necessity to borrow ata 
rate in excess of 12 per cent. per annum 
simple and the defendants ought to be re- 
lieved of liability to pay interest in excess of 
this amount. 

The appeal will, therefore, be allowed in 
part and the lower Court’s decree modified. 
A fresh decree will be prepared based on 
Rs. 200 as principal advanced on September 
1, 1916, together with interest at 1 per cent. 
per month simple from the date of that 


advance to the date of suit with simple 


interest on the principal amount up to date 
of decree of the first Court and thereafter 
interest at 6 per cent. per annum on the dec- 
retal sum. The plaintiff shall get his costs 
of the first Court in proportion to his success 
and the defendants shall have costs in pro- 
portion to their success in the District J udge’s 
Court and here. A fresh period of grace, 
3 months from now, will be fixed. ` 

Leave to appeal under the Letters Patent 
is refused. 


D. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1206 
of 1939 
February 27, 1941 
WADSWORTH AND PaTANJALI SASTRI, JJ. 
KARUPPANA GOUNDAN— 
PETITIONER 
versus 
MARUTHA PILLAI— RESPONDENT 
Madras Agriculturists’ Relief Act (IV of 1938), 
s. 8, Proviso—Applicability—Debtor must be same— 


First debtor joint Hindu family—Second debtor 
divided indtvidual—Debtors are not same. 


1941 


In order to apply the explanation to s. 8, Mad. 
Agri. Relief Act, the debtor must be the same, though 
there need not be a complete identity of the debtors 
under the earlier and the later documents. 


When there isa debt due by a joint Hindu family 


which isa statutory person under the Act, for which 
is substituted another debt due by an individual who 
formerly constituted part of the statutory person, there 
is a different debtor and this different debtor cannot 
be treated as merely renewing his own liability which 
resulted from an interest in the joint family property. 
The first debtor being a joint family, and the second deb- 
tor being a divided individual, the second debt is not 
due from the same debtor asthe first debt and can- 
not, therefore, be regarded as a renewal or inclusion 
ina fresh document of that debt. 182 Ind. Cas. 879 
(1), referred to. 


C. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge of 
Dindigul in S. C. S. No. 139 of 1938 

Messrs. K. S. Desikan and K. Raman, for 
the Petitioner. 

Mr. S. Panchapakesa Sastri, for the 
Respondent. 


Wadsworth, J.—This civil revision peti- 
tion raises a question under s. 8 of Mad. 
Act IV of 1938. The facts have not yet been 
established by evidence, but assuming them 
to be as asserted by the petitioner who was 
the defendant in the Court below, they are 
as follows: 

On March 2, 1925 the defendant’s father 
and brother executed a promissory note in 
renewal of a series of earlier debts. At 
some time after the execution of this note 
the family divided andin the partition this 
debt was allotted to the defendant. In 
pursuance of that arrangement dated July 12, 
1932 the defendant alone executed the suit 
promissory note, discharging the prior pro- 
missory note executed by his father and 
brother. The question is whether in such 
circumstances the second note can be deemed 
to be a renewal of the earlier debt. 

We have held that in order to apply the 
explanation tos. 8 the debtor must be the 
same, though there need not be a complete 
identity of the debtors under the earlier and 
the later documents. For instance, we have 
held that where there is a joint and several 
debt due Aand B discharged by a later 
debt hy A alone, A can claim that his debt 
is a renewal ofthe earlier debt. Similarly 
we have held that where there is a joint 
family debt evidenced by a promissory note 
executed by one of the co-parceners and this 
debt is discharged by a fresh promissory 
note executed by another of the co-parceners, 
the debtor in each case being the joint 
family, there is a substantial identity of 
the debtors and there can be a renewal. 
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We have also held that where there isa 
family debt incurred by a joint family con- 
sisting of A.B.C and D and after D has 
left the joint family there is a fresh docu- 
ment executed by the three remaining co- 
parceners, there is a substantial identity of 
the debtor who is the joint family under 
each debt and the second document can 
be deemed to be a renewal or inclusion in 
a fresh document of the earlier debt. The 
present case goes furthar than any of these 
cases. Here we have what is alleged to 
be a joint family debt, evidenced by a 
promissory note executed by two co-par- 
ceners and after the disruption of the family, 
the substitution of a fresh note executed by 
one of the former co-parceners who was not 
nominally a party to the earlier debt. It 
is argued that the defendant was under a 
liability to pay the earlier debt, being a- 
member of the family and that that debt 
might have been enforced against his in- 
terest in the family properties and that in 
executing the fresh promissory note, he 
must be deemed tobe discharging his own 
pre-existing property liability. This argu- 
ment of course, follows the reasoning in the 
case of Perranna Goundan v. Sellapp« 
Goundan (1), which we have adopted in 
numerous cases. But we doubt very much 
whether the principle of that case should 
govern the decision of the present case. It 
is true that the defendant was a member of | 
the family which he is alleged to have been 
liable to satisfy the earlier debt and that 
that debt might have been enforced against 
his interest in the family property. But we 
must remember that Act IV of 1938 treats 
the Hindu joint family as a unit for the 
purpose of the Act. The definition of 
“person” in s. 3 (1) states that “person” 
means an individual and includes an un- 
divided Hindu family, and throughout the 
Act an undivided Hindu family, is treated 
as if it were a person, with the solitary ex- 
ception that in the case of a family made 
up of agriculturists and non-agriculturist 
members, special provisions are contained 
in s. 14 for working out their several liabi- 
hties. Apart from this provision the family 
is regarded asa person who may be repre- 
sented by one or other of the co-parceners, 
as under s. 19. It seems to follow that when 
there is a debt due by this statutory person 
a joiot family for which is substituted an- 
other debt due by an individual who for- 
merly constituted part of the statutory person, 
(1) IL R (1939) Mad. 218; 182 Ind. Cas. 879; AIR 


1939 Mad. 186; 48 L W 954; (1939) M W N 106; 12 R 
M 203; (1938) 2 M L J 1068. 
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there is a different debtor and it seems to us 
that to treat this different debtor as merely re- 
newing his own liability which resulted from 
an interest inthe joint family property, is 
to carry the theory of the property ‘liability 
too far. When once it is accepted that 
the debtor must be substantially the same 
in both transactions, on the fact that the 
first debtor was a joint family and the second 
debtor was a divided individual, it ‘must 
in our opinion be held that the second debt 
Is not due from the same debtor as the 
first debt and cannot, therefore, be regarded 
asa renewal or inclusion in a fresh docn- 
ment of that debt. The petition is, there- 
fore, dismissed with costs. 


N.-S. Petition dismissed. 


PATNA HIGH COURT 
Criminal Miscellaneous No. 92 of 1941 
August 20, 1941 
VARMA, J. 
Rat Sahib KUNJA BIHARI CHANDRA— 
ACCUSED— PETITIONER 


versus 
EMPEROR—OPrOSITE Parry 


Criminal trial—Bail—Cancellation of—Accused 
already on bail—Setting up of alibi by accused—Whe- 
ther conduct entailing cancellation of band. 

Where an accused is already out on bail the 
fact that in the meanwhile he puts in a petition 
‘setting up an alibi, is not such a conduct on his part 
as to make it necessary to cancel the bail bond. 


Sir M.N, Mukharji, Messrs. S. N. Sahay 
and S. C. Majumadar, for the Petitioner. 


The Assistant Govt. Advocate, for the 
Crown. 

Judgment.—This is a petition on behalf 
of one Kunja Bihari Chandra, who has got 
a title of Raz Sahib but has been accused 
in a case along with others under ss. 302, 147, 
002-149 and 302-109 of the I. P.C. The oc- 
currence is said to have taken place on 
June §, 1941, in village Bhaturdih at about 
6-30 a. m. while the complainant and his 
party were ploughing a field. So far as 
the petitioner is concerned there is not 
much interest as to what he did on the 
date of occurrence or on the field where 
the occurrence is said. to have taken place. 
The part assigned to him appears to be 
that he called together the men and ins- 
tigated them to go to plough the field 
and to beat off the party that opposed 
them. On the date of occurrence two people 
are said to have received fatal injuries. 
-One of them gave a dying declaration but 
the other did not. In this case the in- 
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quiry previous to commitment has not yet 
been started. The Courts below in refus- 
ing bail to the’ petitioner, evidently, have 
relied upon a confession of an accused, 
Imam Ali, and upon a statement made 
under s. 164 of the Criminal P. C., in 
which the petitioner is said to have advised 
the party ' to avoid the route which passed 
by the side of the thana. The petition 
has now been opposed by the learned As- 
sistant Govt. Advocate, who has taken me 
through the various materials on the record 
to show that this is not a fit case in which 
bail should be granted. It is said that 
there is a danger that the witnesses will 
be tampered with and that the petitioner 
may manufacture evidence in support of 
his defence. A petition filed by the peti- 
tioner before the Sub-Divisional Magistrate 
on August 7, 1941, has been shown to me. 
The defence taken in the petition is that 
the petitioner was not at his house, where 
he is alleged to have instigated the other 
accused, at the time and place mentioned 
by the prosecution. The facts alleged, if 
true, are certainly serious; but the question 
is whether the materials on the record are 
such as make out that the petitioner is not 
a fit person to be released on bail. As 
a matter of fact he is on bail by reason of 
the order of this Court, dated July’ 29, 
1941, and, till to-day (August 20, 1941) it 
does not appear that anything untoward 
has happened in the prosecution of the case 
by enlarging him on bail. The only step 
taken by him is that he has filed the 
petition dated August 7, setting up an. 
alibi in defence. This is not such a con- 
duct on the part of an ‘accused as would 
make it necessary to cancel his bail bond, 
Jt is a question ‘still to be investigated 
how far the petitioner is responsible for 
the unhappy incidents that ‘took place in 
the field on the date of occurrence. An- 
other line of argument advanced on behalf 
of the prosecution ‘is that after the arrest 
of the petitionar’:on -June 23, 1941, valu- 
able pieces of evidence have become avail- 
able. This would mean one of two things; 
either that the accused’s influence is such 
that valuable evidence is suppressed, or 
that evidence, which may be regarded’ 
valuable, could not be created so long as 
the accused was on the alert. What im- 
presses me most, however, at this stage is 
that although the petitioner has been out 
on bail since July 23, 1941, nothing un- 
toward has happened to the prosecution 
of the case. I see no reason to cancel his 
bail bond. . - 
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E allow this application. The petitioner 
will continue to be on bail till the trial 
has ended. It would be open to the 
Crown to move for cancellation of the bail 
if fresh materials calling for such an order 
become available. 

D. Application allowed. 

$ 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 181 
of 1941 
June 11, 1941 
BAJPAI, J. 
MUHAMMAD SHAFI AND OTHERS— 
APPLICANTS 
VETSUS 
EMPEROR— Opposite PARTY 

U. P. District Boards Act (X of 1922), s. 38—Duty 
of attaching officer to weigh goods actually and not 
give approximate weight— Owner preventing oficer 
from removing articles unless actual weight is given 
is not guilty under s. 186, Penal Code (Act XLV of 
1860). 

It is the duty of the attaching officer to be as ac- 
curate as possible. Irreparable mischief might be 
done-to the owner of the goods attached if only ap- 
eee weights are given. No question of the 
difficulty of the attaching officer arises. He should 
weigh the goods and note the actual weight in the 
inventory. Consequently the owner of the goods is not 
guilty under s. 186, 1. P. C., if he insists that actual 
weight should be given and prevents the officer from 
removing the goods unless that is done. 


Mr. Mushtaq Ahmad, for the Applicants. 
The Deputy Govt. Advocate, tor the Crown. 


Order.—The four applicants before me 
have been convicted of an offence under 
s. 186, I. P. C.and sentenced to various 
stuns of fine. The case for the prosecution 
is that Muhammad Shafi and his son 
Qamruddin. owned a provision shop in a 
village in the district of Azamgarh. The 
District Board used to levy some sort of 
tax. The tax remained unpaid and an Amin 
went with a warrant of attachment. In 
‘pursuance of this warrant of attachment he 
attached certain movables. The prosecu- 
tion case is that hè was prevented in remov- 
ing the attached articles. The defence case 
is that the accused insisted that the articles 
should be weighed and a proper inventory 
given to them. I have looked at the 
inventory on the record and it appears that 
the weight of the attached articles was given 
by approximation only. The question thus 
arises whether the accused were justified in 
insisting on the attached articles being 
weighed or whether the Amin was justified 
in noting the approximate weight of the 


articles only. Under s. 1388, District Boards | 
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Act, it is provided in sub-cl. 3: 
“The distress shall not be excessive, that is to say, 


And in sub-cl, (4) of the aforesaid section 
it is said : 

“The officer shall on seizing the property forthwith 
make an inventory thereof, and shall before removing 
the same give to the person in possession thereof at the 
time of seizure a copy of the inventory signed by 
WU ke eee 

If the distress has not to be excessive and 
if an inventory has got to be given, I doubt 
very much if the law is satisfied by entering 
the weight only by approximation. The 
learned Magistrate says : 

‘| . . the work of the Amins or any officer appointed 
to execute a warrant of attachment would become 
impracticable if they were supposed to make actual 
weighments of the moyable specially when they go out 
to attach grain, etc., on the threshing floor.” 


The learned Judge says : 

“It was quite sufficient for the tax collector to note 
down the approximate weight of the articles, If Mu- 
hammad Shati disagreed with the estimate noted down 
in the list he could have endorsed a note to this effect 
or could have made an application to the District 
Board ss. 

To my mind it is the duty of the attaching 
officer to be as accurate as possible. 
Irreparable mischief might be done to the 
owner of the goods attached if only approxi- 
mate weights are given. I am not con- 
cerned with the difficulty of the attaching 
officer. I have got to see that justice is ad- 
ministered evenly between the accused and 
the prosecutor and the difficulty of the at- 
taching officer if he is to weigh the goods 
and to note the weight is more than met by 
the difficulty of the owner of the goods who 
later on has to allege and prove that the 
goods attached were more in weight than 
noted down by the Amin. In this view of 
the matter, I do not think that any offence 
was committed by the applicants when they 
insisted that the goods should be weighed 
before they were removed. I allow this ap- 
plication, set aside the conviction and the 
sentence and direct that the fine, if paid, 
should be refunded. 


Di Application allowed. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 482 
of 1940 
October 25, 1940 
VARMA AND SHEARER, dd. 
RAMPADARATH SINGH—PETITIONER 
versus 


EMPEROR—Obpposité Party 

Practice—Witness—Competency of—Objection as to 
— Hxamination-in-chief over—In midst of cross-exami- 
nation Court holding him to be incompetent witness 
and expunging evidence already recorded —Procedure 
held not justified. 

Whena person is called to give evidence and when 
there is reason to suspect that he may be incapable of 
giving rational answers to questions put to him, this is, 
asa rule, known either to the prosecution or to the 
defence or to both. In such a case, the usual course is 

“for the attention of the Court to be drawn to the matter 
and for the Court to question the person with aview to 
ascertaining whether he is comygtent to give evidence or 
not. Whena Courthas once decided that a witness is 
competent, it ought not to intervene at a later stage suo 
motu, and reverse its previous decision and expunge the 
‘evidence already recorded, especially when that evidence 
has been recorded atsome length. However tediousand 
difficult it may have been to obtain satisfactory replies, 
from such a witness and whatever may be the value of 
the replies which will be obtained, the Pleader for the 
defence ought to be permitted to proceed with the cross- 
examination, it being leit to him to decide when it is 
useless to proceed further. Reg v. Whitehead (1), 
explained. Jacobs v. Layborn (2), referred to. 

Where awitness is not a very reliable individual it 
“would be most dangerous to base a conviction on his 
uncorroborated evidence, more particularly when, in so 
essential a matter as to when and where the cheque 
was handed over that evidence is almost certainly 
untrue. 

Where in convicting the accused the Sessions Judge 
has relied on something that in law is not evidence at 
all, the conviction must necessarily be set aside. 


Or, R. E. from the order of the Sessions 
Judge, Patna, dated June 26, 1940. 


Messrs. P. C. Manuk, Jafar Imam, H. P. 
Sinha and R. S. Sinha, for the Petitioner. 

The Govt. Pleader and Qazi Nazrul 
Hasan, for the Crown. 


Shearer, J.—The petitioner Rampadarath 
Singh has been convicted of cheating by Mr. 
_»Tajammul Hussain, Honorary Magistrate of 

Patna City, and has been sentenced to under- 
go rigorous imprisonment for one year and 
also to pay a fine of Rs. 100 or in default to 
undergo rigorous imprisonment for six 
months more. An appeal against this convic- 
tion and sentence has been clismissed by the 
Sessions Judge of Patna. On October 14, 
1939, one Imdadali Khan executed, and also 
registered, a deed of assignment conveying 
his rights under a decree, which he had 
obtained some time previously for a sum of 
between Rs. 7,000 and Rs. 8,000 to the peti- 
tioner. In the deed of assignment the consi- 
- deration money was said to be Rs. 4,000 and, 


| 
RAMPADARATH SINGH V. EMPEROR (PAT) 


196 I C 


according to Rampadarath Singh, this sum 
was paid to Imdadali Khan immediately after 
the deed was registered. Rampadarath 
Singh produced the receipt for the document 
granted to Imdadali Khan by the Sub-Regis- 
trar. This receipt bears the thumb-impres- 
sion of Imdadali Khan and also an endorse- 
ment made by his karpardaz, Sadique Akbar 
acknowledging the receipt of Rs. 4,000 on 
October 14,1939. According to Imdadali Khan 
and Sadique Akbar, on the other hand, the 
consideration money was Rs. 4,300 and not 
Rs. 4,000, the latter sum having been men- 
tioned in the deed in order that a stamp of 
lower denomination than was really neces- 
sary might be used. According to both of 
them, also, no money changed hands when, 
or immediately after, the deed of assignment 
was registered: Rampadarath Singh had, 
it was said, then executed a hand-note for 
Rs. 300 and had undertaken to pay the 
balance of the consideration money later when 
the document or the receipt for it should be 
handed over to him. Imdadali Khan and 
Sadique Akbar went on to explain that, two 
days after the deed of assignment was 
executed and registered, they had gone to 
Rampardarath Singh’s house and asked for 
the money. Rampadarath Singh had given 
them to understand that he would pay them 
the money at once and had induced them to 
make an endorsement acknowledging receipt 
of the money on the back of the registra- 
tion ticket and also to antedate it. 

After this had been done, Ramparath Singh 
had gone into a room in his house and return- 
ed with a cheque. They -had, however, de- 
clined to take it and had inbisted on being. 
paid in cash. Rampadarath Singh had then 
assured them that he would go with them 
to the Bank of Bihar, on which the cheque 
was drawn, and obtain and make over the 
money to them next morning. Imdadali 
Khan and Sadique Akbar had then gone 
away, taking the registration-receipt and also 
the hand-note with them. Rampadarath 
Singh had come tothem next morning and 
had gone with them to the Bank of Bihar, 
At the gate of the bank Imdadali Khan had 
made over the registration receipt and the 
hand-note to Rampadarath Singh and Ram- 
pardarath Singh, in exchange, had made 
over the cheque to him. IJmadadali Khan 
and Sadique Akbar had then gone into the 
bank and presented the cheque, whereupon 
it was discovered that the cheque purported 
to be drawn, not by Rampadarath Singh, but 
by one Bishundeo Narain Sinha, and had 
been taken from a cheque-book issued in 1931 
to one Rambhagwan Prasad ‘Sinha, who had 
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closed his account with the bank in the follow- 
ing year. The learned trying Magistrate 
accepted the case for the prosecution in its 
entirety, and, in convicting the petitioner, 
relied on the evidence of Sadique Akbar and 
one Muhammad Kazim. The latter is a 
typist in the Civil Court and knew the peti- 
tioner Rampadarath Singh whois a stamp- 
vendor there well. According to them, he 
had happened to be passing the Bank of 
Bihar immediately before Imdadali Khan 
and Sadique Akbar entered it, and had seen 
Imdadali Khan receive the cheque from Ram- 
pardarath Singh. For reasons, which will 
appear presently, the trial Court did not-rely 
at allon the evidence of Imdadali Khan. 
The learned Sessions Judge was of opinion 
that no incident took place at the entrance to 
the Bank of Bihar on October 17, 1939, and 
that the story told by Muhammad Kazim 
avas wholly untrue. He was, however, satis- 
fied that the petitioner made over the 
cheque to Imdadali Khan and received, in 
exchange, the registration receipt and the 
hand-note which he had executed previously, 
and on this ground maintained the conviction 
and sentence and dismissed the appeal. 
Imdadali Khan is a very old man, and 
apparently he had difficulty in understand- 
ing and replying to some of the questions 
which were put to him when he was in 
the witness-box. His difficulty became more 
marked in cross-examination and eventually, 
before the cross-examination had proceeded 
very far, the learned trying Magistrate stopp- 
ed it and made the following note in the 
record: 

“In his cross-examination he could not give rational 
answers. Jam satisfied that he is mentally unsound 
due to old age. He could not understand questions in 
cross-examination. I was fully satisfied that it was 
useless to pursue any further the cross-examination 
and I therefore stopped his cross-examination and ex- 
punged his evidence from the record of the case. 
The following extract from his evidence will show 
that he could not understand questions properly; 


Q. Was there any decree in execution on your 
behalf before the Sub-Judge? 


A. No. 
To Court—Q. Repeat what the Advocate has just 
asked you. 
A. He could not repeat... ....I did not sell any 
decree.”’ 


For some reason or other the attention of 
the learned Sessions Judge was not drawn to 
what had taken place in the Court below and, 
in convicting the petitioner, he relied on the 
evidence of Imdadali Khan. As I have 
already said, the lower Appellate Court dis- 
believed the incident that 1s said to have taken 
place at theentrance to the Bank of Bihar 
immediately before the cheque was presented 
for payment, and discarded in toto the evi- 
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dence of Muhammad Kazim and although 
it relied on the evidence of Sadique Akbar, 
it appears to have attached more weight to 
the evidence of Imdadali Khan observing 
that 

“igo far as the facts of this case are concerned he has 
deposed consistently and I am convinced of the trath 
of the story told by him.” 

Now, the trial Court had decided, rightly or 
wrongly, that Imdadali Khan was not a com- 
petent witness, and had expunged from the 
record all that he had said before it came to 
that conclusion and stopped the Pleader for 
the defence cross-examining him. The result 
is that in convicting the petitioner the learn- 
ed Sessions Judge has relied on something 
that in law is not evidence at all, and the 
conviction must, therefore, necessarily be set 
aside. The action,of the learned Honorary 
Magistrate in stopping the cross-examination 
of Imdadali Khan is open to criticism. 
When a person is called to give evidence and 
when there is reason to suspect that he may 
be incapable of giving rational answers to 
questions put to him, this is, as a rule, known 
either to the prosecution or to the defence or 
to both. In such a case the usual course is 
for the attention of the Court to be drawn to 
the matter and for the Court to question the 
person with a view to ascertaining whether 
he is competent to give evidence or not. 
It has been urged that there is no reason 
why a Court, having decided that a per- 
son is competent to give evidence and 
having, later, and as a result of that person’s 
behaviour in the witness-box, come to the 
conclusion that that decision was wrong, 
should not stop further questions being 
put to him and expunge what he has 
already said from the record. In support of 
this, reliance was placed on Reg v. White- 
head (1). That was a case in which a deaf 
and dumb girl was called by the prosecution 
to supporta charge of rape. She was to give 
her evidence by means of signs and the 
Court was at first satisfied that the 
expert, who was to interpret the signs, was 
competent to doso. Before, however, her 
examination had proceeded very far, 16 trans- 
pired that the expert was not really in 
communication with her at all, and the 
Court had no alternative but to stop the 
examination and expunge such evidence as 
had already been recorded. The case was 
thus a wholly exceptional one. Also, it has 
to be remembered that at one time in 
England opjection to the competency of a 
witness could be taken on various grounds 


besides that of mental incapacity and there 
(1) (1866) 1 COR 33;35L J M C186; 14 LT 489; 
14 W R 677; 10 Cox. C C 234. 


480 


was authority forthe view that the objec- 
tion need not be taken immediately and, if 
it was taken later and sustained, the 
evidence already recorded had to be 
expunged: Jacobs v. Layborn (2). When 
a Court in this country has once decided 
that a witness is competent, it ought not 
to intervene at a later Stage suo motu, 
as the learned Honorary Magistrate appar- 
ently did in this case, and reverse itg pre- 
vious decision and expunge the evidence 
already recorded, especially when that 
evidence has been recorded at some length. 
However, tedious and difficult it may have 
been to obtain satisfactory replies from 
Ymdadali Khan and whatever may have 
been passing in the mind of the learned 
trying Magistrate himself as to the value 
of the replies which were being obtained, 
the Pleader for the defence ought to have 
been permitted to proceed with the cross- 
examination, it being left to him to decide 
when it was useless to proceed further. It 
remains to consider whether the appeal 
should be ordered to be re-heard. The 
learned Sessions Judge as I have already 
said, disbelieved the story as to when and 
where the receipt was handed over in ex- 
change for the cheque, and the reasons which 
have been given for disbelieving it are, in 
‘my opinion, entirely valid. Ifthe evidence 
of Muhammad Kazim Khan, as well as 
of Imdadali Khan is discarded, there 
remains nothing but the evidence of 
the ‘karpardaz, Sidique Akbar. The latter 
is not“avery reliable individual and it 
‘would, I think, be most dangerous to base 
a conviction on his uncorroborated evidence, 
more particularly when, in so essential a 
matter as to when, and where the cheque was 
handed- over, that evidence was almost 
certainly untrue. It would, I think, be 
useless to remand the case and I would, 
therefore, set aside the conviction and sen- 
tence and direct that the petitioner be dis- 
charged from his bail and that the fine, 
if already paid, be refunded. 


Varma, J—I agree. 
D. Conviction set aside. 


(2) (1843) 11 M & W 685; 1D & L 352; 12L J Ex. 
427; 7 Jur. 562. 
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ALLAHABAD HIGH COURT 
Oriminal Revision No. 222 of 1941 
June 6, -1941 
. BAJPAI, J. 
MAHTAB SING H— APPLICANT 
VETSUS 
EMPEROR— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 539-A, 
342 (4)— Applicability of s. 539-A’ to accused — Aca 
cused-falsely stating in afidavit that his statement 
by Magistrate that he was previously convicted is 
wrong Accused canbe convicted under ss. 199 and 
193, Penal Code (Act XLV of 1860). . 

Where an accused in his affidavit 
falsely that the statement by the Magistrate 
that the accused was convicted previously for 
a certain offence was wrong, he can be convict. 
ed under ss. 199 and 193, I. P. C, inasmuchas the 
affidavit was required to be sworn under the law. 
Section 529-A, Criminal P."C., applies to an accused as 
well. 101 Ind. Cas. 657 (4), approved. 142 Ind. Gas. 
908 (6), relied on, 7 Ind. Caa. 914 (3), held no longer 
good law, Ganeshi v. Emperor (7), 102 Ind. Cas, 214 
(8) and Juggut Chunder Mozumdar v, Kashi Chunder 
Mozumdar (9), distinguished. l 

Cr. R. from the order of the Sessions J udge, 
Allahabad, dated September 18, 1940. 


Mr. B. S. Darbari, for the Applicant. 
The Deputy Govt. Advocate, for 
Crown. 


Order.—Mahtab Singh has been convicted 
under ss. 199/193, I. P. C. and sentenced to 
six months rigorous imprisonment and a 
fine of Rs. 200. His conviction was affirmed 
in appeal by the learned Sessions J udge 
and Mahtab has filed- the present applica- 
tion in revision to this Court. The facts 
are that Mahtab Singh was being prosecu- 
ted for an offence under s. 420, I. P. C. and 
in that connection a compromise was filed 
between the complainant and the accused 
Mahtab Singh. The Court refused to accept 
the compromise because the Prosecuting In- 
spector pointed out to the Court that the 
accused had been convicted previously of an 
offence under s. 420, I. P. C. Mahtab 
Singh applied for transfer to this Court 
and the application along with the 
afidavit was sent down to the learned Ma. 
gistrate for a report. “In his report and 
explanation the learned Magistrate pointed 
out that the accused had been convicted 
on a previous occasion of an offence under 
s. 420, I. P. C. When the report and ex- 
planation came to this Court Mahtab Singh 
filed a second affidavit to the effect that the 
Statement of the Magistrate that’ Mahtab 
Singh had been previously convicted under 
s. 420, I. P. CO, was wrong. This Ccurt 
ordered the prosecution of Mahtab Singh 
for giving a false affidavit because this 
Court was prima facie of the opinion that 

® 


states 
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the explanation of the Magistrate was right 
and the affidavit of Mahtab Singh was 
wrong. When Mahtab Singh was put upon 
his trial in connection with the false 
affidavit he threw himself at the mercy of 
the Court. It had become abundantly clear 
by that time to everybody concerned that 
the report of the Magistrate that there 
wasa previous conviction under s. 420, I. P. 
C: against the accused Mahtab Singh was 
right. Under these circumstances the appli- 
cant before me was convicted under ss. 199/ 
193, I.P.©. and sentenced to six months 
rigorous imprisonment. As I said before, 
. his conviction and sentence were affirmed 
in appeal by the learned Sessions J udge. 

n revision it is argued before me that 
Mahtab Singh was an accused and conse- 
quently he could not swear to an affidavit 
and there could, therefore, be no conviction 
under 8.199 or under s. 193, I. P. C. My 
attention was drawn to s. .342, cl. (4) Ori- 
minal P. C., and to s. 5 Oaths Act, and to the 
cases reported in In the matter of Barkat 
(1), Emperor v. Bindeshri Singh (2) and 
Emperor v. Mattan (3). The view taken 
by this Court in these cases was not accept- 
edin other Courts. I might mention the 
case in Gallagher v. Emperor (4), Sander- 
son, C. J., at p. 56 observed as follows.: 

“In my opinion sub-s. (4) of s. 342 of the Code was 
intended to relate to the proceedings which are 


Specifiel in s, 342, and that s.5, Oaths Act, was in- 
ern toapply toanaccused person while he is under 
trial.” 

The learned Chief Justice quoted with 
approval the case in Akhoy Kumar Mooker- 
jee v. Emperor (5). It is not necessary to 
mention other cases. In the year 1923 a 
new section was added to the Criminal P. C. 
It is s. 539. A which provides : 

“When any application is made to any Court in the 
course of any enquiry, trial or other proceeding under 
this Code, and allegations are made therein respecting 
any public servant, the applicant may give evidence 
of the facts alleged in the application by affidavit, and 
the Court may, if it thinks fit, order that evidence re- 
lating to such facts be so given.” 


This section applies to an accused. It ap- 
. plies to any person who chooses to make 
allegations against a public servant and in 
support of those allegations swears an 
affidavit. If the accused person chooses to 
come within the scope of this section and 


Swears an affidavit on false facts he would be 
(19 A 200; AW N 1897, 23, 
Pre 28 A 331; 3A LI 98; A W N 1906, 42:3 Or. L J 


, (8) 33 A 163; 7 Ind. Cas. 914; 7 A L J 1143. 
* (G) 54 C 52 (56); 101 Ind. Caa. 657; A I R 1927 Cal. 
307; 28 Cr. LJ 481. 

(5) 45 C720; 45 Ind. Cas. 999; A I R1919 Cal, 
noe 19 Cr. Ind 663; 270L J 91: BOW N 
405. R 
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liable to punishment which can be inflicted 
upon persons who swear such false affidavits. 
This was the view taken by this Court in 
Badri Prasad v. Jhamman (6), where 
their Lordships held that in view of the 
change of law the judgment in Emperor 
v. Mattan (3), need no longer be followed. 
Thereis thus no force in this contention ad- 
vanced on behalf of the applicant. 

It- was then contended that a supplement- 
ary affidavit was not called for inasmuch 
as inan application for transfer only one 
afidavit was necessary and that affidavit 
had already been filed by Mahtab Singh 
and it was not necessary for him to filea 
second affidavit. In this connection my at- 
tention was drawn to the cases in Ganesh 
v. Emperor (7), Pyrendar Jha v. Nanulal 
Jha (8), and Juggut Chunder Mozumdar v. 
Kasht Chunder Mozumdar (9), These are 
clearly distinguishable cases. In these cases 
a petition which did not require by law to 
be verified was, as a matter of fact, verified 
and prosecution was ordered because it was 
thought that the verification was false. It 
was held that as the petition was not re- 
quired by law to be verified the accused 
could not be convicted of an offence under 
s. 193, I. P. C., Here the affidavit filed by 
the accused was required by law to be 
Sworn and the accused cannot take shelter 
behind the plea that a supplementary affi- 
davit was not required. If the affidavit did 
not under the law require to be sworn, 
then the cases cited by learned Counsel 
might have been applicable. There is no 
force in this contention as well. 

Finally, it was argued that the sentence 
was very severe, more particularly as the 
accused had thrown himself at the mercy 
of the Court from the very beginning. Į 
would have accededto this contention and 
reduced the sentence substantially, but the 
accused has so far done only four days in 
jail and I donot think that that is enough. 
The learned Sessions Judge points out that 
the accused had no option but to throw 
himself at the mercy of the Court, it was 
not because the accused was repentant but 
it was because the accused had no choice 
in the matter. It appears that the accused 
had been convicted previously about 20 
years back of an offence under s. 420, 


(6) 55 A 114; 142 Ind. Cas. 900; A I R 1933 All, 47; 
Ind. Rul. (1933) All. 140; 34 Or. L J 457; (1932) A L J 
1076 


(7) 2AL J 203; A W N 1905, 58; 8 Opn Lg 
100. 
(8) AI R 1927 Pat. 197; 102 Ind, Cas, 214: 28 Cr. L J 


518; 6 Pat. 184; 8 P L T 419, 
(9) 6 © 440; 7 O L R 330, 
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I. P. C. and again was convicted about the 
same time back of an offence under s. 467, 
J. P. C. In connection with this very 
conviction the appeal of the accused was 
dismissed some time in September 1940, but 
the accused did not surrender himself to his 
bail till the end of February 1941 and then 
he filed his application in revision on March 
3, i941. It is not possible for me under 
these circumstances to say that this accused 
merits sympathy and that the sentence ought 
to be reduced to the term already under- 
gone. For the reasons given above, I dis- 
miss this application. The accused, who 
is no bail, will surrender to his bond and 
serve out the rest of the sentence. 


D. Application dismissed 
9 
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OUDH CHIEF COURT 
Second Civil Appeal No. 230 of 1941 
September 1, 1941 
Tuomas, C. J. AND GHULAM Hasan, dJ. 
Chaudhri BISHUNATH PRASAD— 
OBJECTOR—APPELLANT 
VErSUs 
' SARJU SARAN TEWARI AND OTHERS— 


Å PPELLANTS— RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), s. 11 
— Objection by one of creditors that property is his— 
Objection dismissed by Special Judge — Appeal by 
claimant — Other creditors, if necessary parties— 
Their non-joinder — Effect — Appeal against such 
creditors time-barred—Deciston of Special Judge be- 
coming final—Appeal not maintainable — O. I, v. 9, 
Civil Procedure Code (Act V of 1908), cannot be in- 
voked, 

Generally speaking, it istrue that only the contesting 
parties to a case are made parties to an appeal, but this 
rule will not apply when the persons, who have not 
been joined as parties to the appeal, are interested in 
the result of the appeal. a case arising between a 
claimant under s. 11 of the U. P. Encum. Estates 
Act and the landlord, the nature and the scope of the 
proceedings show that all the creditors are interested 
in the decision of the Special Judge as regards the 
claim to the property of the landlord, and if cannot be 
said that the creditors are wholly unconcerned in the 
result of the case. Twofundamental principles emerge 
from the suheme and design underlying the Act; one of 
them is that the entire property of the landlord should 
be brought into the hotchpot for the purpose of satisfy- 
ing the clains cf the creditors against him. The second 
is that all the creditors of the landlord must submit 
their claims in the proceedings instituted by the land- 
lord so that the debts due from the landlord to the 
creditors should be liquidated once for all. Thus where 
under an objection under s. 11, one of the creditors 
claims to be the owner of the property but the objection 
is dismissed by the Special Judge, and the claimant 
goes in appeal against lis decision, the creditors should 
ba made parties thereto. Creditors are persons interested 
in the result of the appeal and if the result is in favour 
of the claimant there would be two, confliciting decrees 
in the same case, one to the effect that the property 
should be sold as belonging tothe landlord, and an- 
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other tothe effect that the property should not be sold 
as it belongs to the claimant. Where, therefore, the 


‘creditors are not made parties to the appeal, and the 


limitation for appeal against them has expired, the 
decision of the Special -Judge becoming conclusive and 
final the appeal is not maintainable. The principle 
which shouid be followed in such a case is that where 
it is not possible to pass an effective decree in the case 
due to absence of the necessary parties, who have not 
been impleaded as respondents, the appeal must fail. 
The non-joinder renders it impossible for the Court to 
deal equitably and effectively with the matter in con- 
troversy arising ont of the proceedings before the 
Special Judge, Order I, r. 9 of the Civil P. C., 
cannot, therefore, be invoked to dispense with the 
joinder of the necessary parties. 195 Ind. Cas. 761 (1) 
and 193 Ind. Cas.1 (2), followed. [p. 484, cols. 1 & 2; 
p: 485, col. 1.) 


5. C. A. against the order of the District 
Judge of Fyzabad, dated May 29, 1941. . 


Messrs. Haider Husain and H. H. Zaidi, 
for the Appellant. 
Mr. S. N. Roy, for the Respondents. 


Judgment.—This is a second civil appeal 
by a claimant under s. 45-(2-a4) of the U. 
P. Encum. Estates Act arising out of a claim 
in proceedings under s. 1l of the Act. 

The appeallant Chaudhri Bishunath Prasad 
was one of the 23 creditors, who were men- 
tioned by the landlords in their written 
statement under s.8 of the U. P. Encum. 
Estates Act filed on May 20, 1936. On 
May 9, 1937 the appellant put forward an 
objection under s. llof the U. P. Encum. 
Kstates Act to the effect that he was the pro- 
prietor of certain properties as a vendee under 
the deeds (Exs. A-1, A-2 and A-4) executed 
in 1916 in his favour. These deeds were on 
the face of them mortgage-deeds but his 
contention was that really the sale deeds had 
been intended to be executed but in order 
to avoid pre-emption the deeds were put into 
the shape of mortgage-deeds. Chaudhri 
Bishunath Prasad also put forward objec- 
tions in regard to some other property called 
Sehramau property. 

The learned Special Judge dismissed the 
objection of the appellant holditg that he 
was only a mortgagee and not the owner 
of the property. We are not concerned with 
the order of the Special Judge in regard to 
the objections about Sehramau property. 

Chaudhri Bishunuth Prasad preferred an 
appeal against the dismissal of his objec- 
tions, and the learned District Judge by an 
order dated May 29, 1941, upheld the deci- 
sion of the Special Judge that the transac- 
tion evidenced by Exs. A-1 and A-2 was one 
of mortgage and not of a sale and dismissed 
the appeal. 

Chaudhari Bishunath Prasad has filed a 
second civil appeal against the aforesaid 
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decision. We are informed by learned Coun- 
sel .on behalf of the appellant that there was 
an appeal in regard to the objections relat- 
ing to Sehramau property and this was also 
disposed of by the learned District Judge. In 
this appeal we are, however, not concerned 
with the order relating to that appeal. 

A preliminary objection has been taken 
on behalf of the respondents that this appeal 
is not maintainabte in view of the decision 
by a Bench of this Court, to which one of 
us was a party, namely Rameshwar v. 
Ajodhia Prasad (1941 O. W. N. 998) (1). The 
ground of the objection is that the decision 
of the Special Judge to the effect that the 
appellant was a mere mortgagee and not an 
owner was one which enured to the benefit 
of the other creditors, who were parties to 
the proceedings under the U. P. Encum. 
Estates Act, the appellant in preferring the 
appeal before the lower Appellate Court did 
not implead the 22 creditors with the result 
that the decision obtained in their favour 
against the appellant became final. In 
second appeal to this Court the appellant has 
again omitted to implead any of the creditors. 
It is argued, therefore, that this appeal cannot 
satisfactorily and effectively proceed in the 
absence of the creditors who ought to have 
been made respondents both in the lower 
Appellate Court as well as here and who 
have not so been made. We are of opinion 
that this objection must prevail. The ratio 
decidendt in the case of Rameshwar v. 
Ajodhia Prasad (19410. W.N. 998) (1) is that 
the decision having become final and a valu- 
able right having accrued in favour of the 
creditors, who were not impleaded in the 
appeal, there will be two conflicting deci- 
sions, one in favour of the creditors passed 
by the Special Judge to the effect that the 
property should be sold to satisfy the debts 
of the landlord asit belongs to him, and 
another decision in appeal should it succeed 
to the effect that the property should not 
be sold as it does not belong to the landlord. 
Applying the same principle in the present 
case, it follows that the decision of the 
Special Judge having become final to the 
effect that the landlord isthe owner and the 
appellant is the mortgagee only and a valu- 
able right having accrued in favour of the 
creditors who were not impleaded in the 
appeal, this Court in the event of the appeal 
being successful, will be constrained to hold, 
reversing the decision of the Special Judge, 
that the appellant is the owner and not the 
mortgagee. In other words, there would be 


(1) 1941 O W N 998; 125 Ind. Cas. 761; 14 RO 117: 
1941 OL R620. a 
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two Inconsistent decisions, one passed by the 
Special Judge in the claim under s. 11 of 
the Actin the presence of all the creditors 
to the effect that the appellant is a mere 
mortgagee and not owner, and another in 
the present appeal, should it be successful, 
to the effect that the appellant is the owner 
and not a mere mortgagee, Courts of Law 
do not sit to pass conflicting and inconsistent 
decisions which will lead to such manifestly 
absurd results. The position will be highly 
embarrassing to the Special Judge at the 
time when he comes to transmit the decree 
to the Collector under s. 19 of the U P. 
Encum. Estates Act as he will have to show 
whether this particular property belongs to 
the landlord or to the creditor; if it belongs 
to the appellant the property would not be 
shown as liable to attachment, sale or mort- 
gage in satisfaction of the debts of the land- 
lord and it will be wholly unnecessary for 
the Special Judge to examine his claim as a 
mortgagee under s. 14 of the U. P. Encum. 
Estates Act. The whole scheme underlying 
the Act and an examination of its various 
provisions unmistakably show that the object 
of the Act was to liquidate the debts of the 
landlord and to relieve him of his debts and 
to disencumber his property of all debts. 
The landlord is required under the Act to 
give a full statement of his debts and a full 
statement of his property. He is further 
required to give the names and addresses of 
all his creditors. Itis also provided that all 
claims, whether decreed or undecreed, 
against the landlord in respect of debts are 
to be made against him in the proceedings 
brought by him for the application of the 
provisions of the Act, and the omission to put 
up the claims has been given the effect of re- 
leasing the landlord from all liabilities 
owing to creditors being guilty of such 
omission (Sees. 13). It follows, therefore, 
that an enquiry-into the indebtedness of the 
landlord is to be carried out by the Special 
Judge inthe presence of all the creditors. 
It is true that each creditor is interested in 
establishing his own debt against the 
landlord but he is further interested that the 
landlord should not be allowed to withhold 
any property from the Court. Further if a 
Claimant under s. 11 of the Act sets up a 
title to the property shown by the landlord 
to belong to him, although the real contest 
may for the time being be between the claim- 
ant on the one hand and the landlord on the 
other hand, it is tothe ultimate interest of 
the entire body of the creditors that the 
property should be held to belong to the 
landlord. If the decision is in favour of the 
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landlord, all the creditors will be entitled to 
have their debts satisfied out of such pro- 
perty. If, however, the decision is against 
them, the property will go out of the reach 
of the creditorsand will not be available to 
them for the satisfaction of their debts. 

Learned Counsel for the appellant has 
argued that the real parties interested in 
such a ease are the particular claimant, who 
advances the claim to the property alleged 
to belong to the landlord, and the landlord 
himself; and the other creditors are not 
. interested in the contest between the two. 
He, however, frankly concedes that the deci- 
sion of the Special Judge one way or the 
other does ultimately affect the interests 
of the other creditors. He urges, however, 
that the decree made in the claim is only 
between the claimant and the landlord, and 
the party aggrieved by the decision of the 
learned Special Judge while appealing to the 
Court, is not bound to implead the creditors 
as parties to the appeal. In this connection 
he has also referred to the formal order, 
which was drawn up in this case by the 
Special Judge. Generally speaking, it 1s 
true that only the contesting parties to a 
case are made parties to an appeal, but this 
rule will not apply when the persons, who 
have not been joined as parties to the appeal, 
are interested in the result of the appeal. In 
a case arising between a claimant under 
s. 1) of the Encum. Estates Act and the 
landlord the nature and the scope of the 
proceedings show that all the creditors are 
interested in the decision of the Special 
Judge as regards the claim tothe property 
of the landlord, and it cannot be said that 
the creditors are wholly unconcerned in the 
result of the case. Two fundamental prin- 
ciples appear to us to emerge from the 
scheme and design underlying the Act; 
one of them is that the entire property of the 
landlord should be brought into the hotch- 
pot for the purpose of satisfying the claims 
of the creditors against him. The second is 
that all the creditors of the landlord must 
submit their claims in the proceedings in- 
stituted by the landlord so that the debts 
due from the landlord to the creditors should 
be liquidated once for all. 

Learned Counsel for the appellant has 
sought to distinguish Rameshwar’s case on 
the ground that in that case the appeal was 
filed by the landlord debtor and not by the 
creditor as inthe present case. This, how- 
ever, in our opinion, makes no distinction to 
the principle that the Court should avoid 
passing conflicting decrees inthe same case, 
- one to the effect that the property should be 
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sold as belonging to the landlord, and an- 
other tothe effect that the property should 
not be sold as it belongs to the claimant. 
The Full Bench case of ihis Courtin Ghulam 
Abbas v. Safdar Jah Zahid Ali Mirza, 
(1941 O. W. N., 418) (2), may also usefully 
referred to as illustrating the principle that 
where there is a possibility of two conflicting 
decisions with respect to the same subject- 
matter, the appeal should be held to abate 
not only gua the heirs and legal represen- 
tatives of the deceased respondent but 
should abate asa whole. It was held in 
that case that where an application under 
s. 4 was opposed by some creditors on the 
ground that the applicants were not land- 
lords, and during the pendency of an ap- 
peal by the applicants, one of the creditors. 
who opposed the application died and his: 
legal representatives were not brought on 
the record within the time allowed by law, 
the interest of the creditors in defeating the 
application of ‘the appellants were joint and- 
indivisible, the interest of the deceased cre- - 
ditor could not be separated from those of- 
the rest, that the heirs ofthe deceased cre-. 
ditors were necessary parties, and that in 
their absence, the appeal abated asa whole, . 
as otherwise it would lead to conflicting and 
inconsistent decisions with regard to the 
same subject-matter. 

Learned Counsel for the appellant has 
relied'cn the provisions of O. I, r. 9 of the 
Civil P. C. and has argued that non-joinder 
of parties should not leadto a dismissal of 
the appeal. Order J, r. 9 ofthe Civil P. C. 
runs thus :— 

“No suit shall be defeated by reason of the mis- 
joinder or non-joinder of parties, and the Court may 
in every suit deal with the matter in controversy so 


far as regards the rights and interests of the parties ac- 
tually before it.” 


Jt is clear, however, that this is not a case 
in which the Court can deal with the rights. 
and interests of the parties actually before 
it in the absence of necessary parties who 
have not been joined. In our opinion, the 
principle which should be followed in such 
a case is that where it is not possible to pass 
an effective decree in the case due to absence 
of the necessary parties, who have not been 
impleaded as respondents, the appeal must 
fail. Itis clear that the Court cannot deal 
with the matter in controversy so far as 
regards the rights and interests of the par- 
ties in appeal before us, as the appeal, in 
the event of being successful, will prejudi- 
cially affect the rights and interests of those 

(2) 1941 O WN 418; 193 Ind. Cas. 1; 13R O 446; 
ata R D 199; 1941 O LR 272; AIR 1941 Oudh 
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creditors who have not been 1mpleaded in 
the appeal and willlead to embarrassing 
results. The non-joinder in the present ap. 
peal renders it impossible for us to deal 
equitably and effectively with the matter 
in controversy arising out of the proceedings 
before the Special Judge. Order I, r. 9 of 
“the Civil P. C. cannot, therefore, be invoked 
-to dispense with the joincer of the necessary 
parties. > 
~ We hold, therefore, that the creditors were 
necessary parties to the appeal filed by the 
appellant both in the lower Appellate Court 
and before us and as they were not im- 
pleaded as respondents before the lower 
Appellate Court this appeal cannot proceed. 
We, therefore, uphold the preliminary 
objection and dismiss this appeal with costs 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 65 of 1941 
April 8, 1941 
SKEMP, J. 

- HIGH COURT BAR ASSOCIATION, 
LAHORE, on BEHALP or MIAN IFTIKHAR 
DIN—Convict—PETITIONER 
versus 


EMPEROR—Obprosire Party 

Criminal Procedure Code (Act V of 1898), ss. £39, 
30—Duty of High Court to see, in case brought to its 
notice, that conviction ts according to law and sentence 
not excessive—A pplication under s. 439, made against 
conviction by Bar Association, if maintainable—Ad- 
ditional District Magistrate invested with powers 
under s. 30 acting under s. 30 —His mere describing 
himself inrecord as Additional District Magistrate 
and signing judgment in same way, whether affects his 
-exercise of powers under s. 30-—Defence of India Act 
(XXXV of 1939), s. 2—Rules under—-Defence of India 
Rules, r. 34 — Advice by accused in his speech, to 
audience, not tohelpthe English in war amounts to 
prejudicial act—Proper sentence. 

It isthe duty of the High Court to see, in any case 
which may be brought to its notice, that the conviction 
is in accordance with law, and the sentence not exces- 
sive. Hence even where the convict does not contest 
his conviction, an application under s. 439, Criminal 
P. C., against that conviction on behalf of the Bar 
Association can be maintained by the High Court. 145 
Ind. Cas. 736 (2), 131 Ind. Cas. 360 (3), 136 Ind. Cas. 
717 (4) and 141 Ind. Cas. 33 (5), followed. 71 Ind. Cas, 
243 (1), referred to. [p. 486, col. 1.] 

It does not matter what the Magistrate calls himself 
but what powers he really does exercise. Where the 
Additional District Magistrate actually invested with 
powers under s. 30, Criminal P. C., acts in exercise of 
those powers, the fact that throughout the record 
of the case he described himself as Additional Dis- 
trict Magistrate and signed the judgment in the same 
way, cannot affect the exercise of powers under s. 30. 
191 Ind. Cas. 265 (8). distinguished. Mahi vw. Emperor 
I and 141 Ind. Cas. 574 (7), referred to. [p. 487, col. 
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The accusel in his speech repeatedly expressed 
sympathy with the poor of all countries—in short he 
made a socialist, anti-capitalist and anti-impsrialist 
speech. Atleast twice in the speech he advised his 
hearers not to help the English inthe war. Though the 
speech was mild, it was made with the deliberate object 
of courting arrest : 

Held, that the advice ‘not to help the English’ was a 
prejudicial act. [p 487, col. 2.1 

Held, further that such speeches should be repressed 
but that the punishment should be the minimum which 
would act as a deterrent to the accused and to others. 
In the circumstances of the case the sentence of six 
months’ rigoroue imprisonment and a fine of Rs. 1,500 
was sufficient. {[tbid.] 


Jr. R. P. from an order of the Additional 
District Magistrate, Lahore, dated Decem- 
ber 3, 1940. 


Messrs. J. L. Kapur, Inder Dev Dua, 
Mahmud Ali, Harbans Singh and Khazan 
Singh Suri, for the Petitioner. 


Mr. M. Sleem, Advacate-General, for the 
Crown. 


Order.—This is a petition lodged against 
the conviction of Mian Iftikhar-ud Din under 
the Defence of India Rules and sentence 
of one year’s rigorous imprisonment and 
Rs. 6.000 fine. The petition was lodged on 
behalf of the High Court Bar Association. 
It was argued by Mr. JL, Kapur assisted 
by Mr. Indar Dev Dua, while the Crown 
was represented by the learned Advocate- 
General, and arguments were on a high 
level. Mr. J. L. Kapur stated explicitly that 
he was not instructed by Mr. or Begam 
[ftikhar-ud-Din; and the Advocate General 
drew attention to a judgment of Stuart, J. 
reported in In re. Narain Prasad Nigam (1). 
Stuart, J. said : 

“A Court should be loath to interfere on behalf of 
a person convicted in a criminal case, if that person 
is an adult and of ordinary intelligence, when that 
person himself, in no way, contests the propriety of 
his - conviction....I am, therefore, asked in this 
revision to look into the matter on behalf of persons, 
who not only have not requested me to look into the 
matter on thier behalf but who, as far as I can see, 
refuse to recognize my authority or my existence.” 

These remarks are cogent but in Emperor 
v. Parshottam Das (2) Kendall, J. consider- 
ed a revision in a case very similar to the 
present. Hesaid: “The Courts are bound 
to protect the liberty of the individual, and 
even where the accused person does not 
claim their protection and shows himself 
ready to be sent to jail, whether from political 
or economical motives, it is nevertheless the 
duty of the Courts to sift the evidence for the 


(1) 45 A128; 71 Ind. Cas. 243; A I R 1923 All. 85; 24 
Or, LJ 115: 20 A L J 909. 

(2) 55 A 857; 145 Ind. Cas, 736; A I R1933 All. 612; 
34 Cr. L J 1053; (1933) AL J. 1112; 6 R A 156; LR 
14 A 460 Or. 
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prosecution ’ and to consider the case. That is 
the view which has been repeatedly acted 
on in this Crurt see Bhim Sen v. Jimperor 
(3), Lilawati v. Emperor (4) and In re High 
Court Bar Association (5), and I shall act 
on it now. I think it is the duty of the 
High Court to see, in any case which may 
be brought to its notice, that the conviction 
is in accordance with law and the sentence 
not excessive. And I think that the High 
Court Bar Association is doing a public ser- 
vice by bringing to notice instances where 
the sentence is excessive. 


Mr. Kapur took a technical objection 
that the sentence of Rs. 6,000 fine is illegal 
and ultra vires. The heading of the case 


shows that it was decided by the Additional ` 


District Magistrate, Lahore, exercising the 
powers of a Magistrate 8f the first class. 
Throughout the record the Magistrate signed 
himself as A. D. M. or Additional District 
Magistrate and he signed the judgment in 
the same way. An Additional District Magis- 
trate holds his powers under s. 10, Criminal 
P. C. Section 10 (2) lays down : 

“The Provincial Govt. may appoint any Magistrate 
of the first class to be an Additional District Magis- 


trate and such Additional District Magistrate shall 
have all or any of the powers of a District Magis- 


. trate...” 


Section 32 (1) (a), Criminal P. C., lays 
down that a Magistrate of the first class 
may pass a sentence of fine not exceeding 
one thousand rupees. Therefore, it is argued 
that the Additional District Magistrate being 
a Magistrate of the first class has no power 
to pass a sentence of fine exceeding one thou- 
sand rupees. It was, however, admitted 
that the Magistrate in question, Rai Sahib 
Lala Amar Nath, does in fact exercise powers 
under s. 30, Criminal P. C., that is, he may 
try .all offences not punishable with death. 
It was not argued that the powers of as. 30 
Magistrate to pass a sentence of fine are 
specifically limited, but that as he did not 
describe himself on the record as exercising 
d. 30 -powers, he was limited to the powers 
of a Magistrate of the first class. The fol- 
lowing authorities were relied on: Mahi v. 
Emperor (6), Ramchandra Ganesh v. Em- 


(3) AIR 1931 Lah. 153; 131 Ind. Cas. 360; 32 Cr. 
L 3 708; Ind. Rul. (1931) Lah. 456; (1931) Cr. Cas, 
26 


9. 

(4) AI R 1932 Lah. 364; 136 Ind. Cas. 717; 33 Cr. 
A 333; 33 P L R 384; Ind. Rul. (1932) Lah, 
258. 

(5)A I R 1932 Lah. 613; 141 Ind. Cas. 33; 34 
Cr. L J 87; 34 P L R 32; Ind. Rul. (1933) Lah. 
51 


(6) 17 P W R 19080r; 
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peror (7), and Emperor v. Sukhdeo Raj (8). In 
Mahi v. Emperor (6), Reid, C J. held that ` 
a First Class Magistrate described in. the 
heading of his judgment as invested with 
s. 30 powers, but not purporting to act 
under it, could not exercise those powers in 
passing the sentence. He reduced the sen- 
tence from 24 years to'two years. Ram- 
chandra Ganesh v. Emperor (7) is a judg- 
ment of a Special Bench of three Judges of - 
the Bombay High Court in the following 
terms : 

“The trial being by a First Class Magistrate, and 
not by a Special Magistrate, the fine of Rs. 15,00 is 
in excess of the sum which he was entitled to impose. 


We must reduce the fine to the limit of Rs. 1,000. 
The sentence in default will remain.” 


This was a case, apparently a political 
case, under an ordinance. The statement of 
facts says that the trying Magistrate was 
invested with the powers of a Special Magis- 
trate under the ordinace but the proceed- 
ings Were headed and the order was signed 
by the Magistrate as a Magistrate of the. 
first class. The reportis, however, unoffi- 
clal and the judgment runs as if the trial 
were by a First Class Magistrate and not by 
a Special Magistrate. In Emperor v. 
Sukhdeo Raj (8) Agha Haidar, J. applied the 
doctrine in the following circumstances. The 
prisoner was sentenced to three years by 
the Additional District Magistrate, Lahore, 
who was admittedly a First Class Magistrate 
with enchanced powers. The Sessions Judge 
reduced the sentence to two years’ rigorous 
imprisonment on the ground that the Magis- 
trate had not signed himself as a Magistrate 
exercising powers under s. 30. The Crown . 
applied for revision. Agha Haidar, J. refused 
to interfere saying that he thought two years 
was enough. He said that he felt some 
shght hesitation in accepting this highly 
technical view of law until his attention was 
called to the two judgmenis already 
referred to. He, therefore, accepted that 
view : but the case can be distinguished on 
the facts. Inthe Punjab, it is customary 
that all Extra Assistant Commissioners after 
a certain number of years’ service as Magis- ' 
trates are invested with enhanced powers 
under s. 30. After a longer period of service, 
one Magistrate in each District is selected 
from amongst the s. 30 Magistrates to act as 
an Additional District Magistrate. I think 
there is no Additional District Magistrate in 
the Punjab who does not exercise powers 


(7) AIR 1933 Bom. 58; 141 Ind. Cas. 574; 34 Or: 
LJ 162; 34 Bom. L R 1676; ind. Rul. (1933) Bom. 
111 (S B.) 

(8) A I R 1934 Lah. 361; 151 Ind. Cas, 265; 35 Cr, L 
J 1283; 7 R D 116 (1). 
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under s. 30. His position as Additional Dis- 
trict Magistrate is regarded as senior to that 
of the other Magistrates with or without 
powers under s. 30, and his duties are more 
important. Therefore he naturally calls 
himself by that one of his various titles which 
implies greater dignity and importance. In 
my opinion, it does not matter what the 
Magistrate calls himself but what powers 
- he really does exercise. Here, the Magistrate 
actually being invested with powers under 
s. 30, it has not been shown that his power 
to pass a sentence of fine has been limited 
except as laid downin s. 63. I. P.C., that 
it should not he excessive. I come now to 
the merits. Mian Iftikhar-ud-Din who is an 
M. L. A. and President of the Punjab Pro- 
vincial Congress Committee made a long 
speech on November 29, 1940 at Baghban- 
pura, in the course of which he was arrested. 
Long extracts from the speech were read in 
`~ Court and [ will try to give a brief summary 


of some of them. He said: 

“We are going to join that war which will defeat 
Hitler and English Imperialism too... You will 
probably think that today I will abuse the English 
and their friends and supporters. This is wrong. They 
also were wrong who think we are doing this out of 
anger and hatred for the English nation. We are acting 
on behalf of those unfortunate people whom Hitler and 
Churchill have made their targets for their capitalistic 
purposes.’’ 


He said: “We have the same feeling for 
the poor Englishmen as for our own people.” 
He criticised recent English foreign policy 
and also said that Britain was a dacoit which 
had taken India, and Germany and Italy 
were bigger dacoits who wanted to share. 
He further said : 

“Our sympathy is not with Hitler or Mussolini or 
Churchill but with the poor people who live imGermany 
or Italy or England or India or China and who will 
ultimately succeed.” 

He also said : 

“Sir Sikandar Hyat Khan and Sir Chhotu Ram say 
that Hitler or Japan would come here and divide 
India: suppose such a contingency were to arise, 
Russia would intervene.” 

He repeatedly expressed sympathy with 
the poor of all countries—In short he made 
a socialist, anti-capitalist and anti-imperi- 
alist speech. At least twice in the speech he 
advised his hearers not to help the English 
in the present war. Mian Iftikhar-ud-Din 
was educated at Oxford and no doubt many 
such speeches were made while he was 
there, during the period of pacifist and 
socialist feeling at Oxford. Such speeches 
then passed practically unnoticed. I also 
understand that even now such speeches do 
not entail prosecution in the North-West 
Frontier Province ; but I am not concerned 
with the question of policy. He was con- 
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victed of a prejudicial act; and I have no 
doubt that the advice ‘not to help the Eng- 
lish was a prejudical act. After all we are 
engaged in a desperate war and Mian Ifti- 
khar-ud-Din advised a large audience not 
to help the English. I maintain the convic- 
tion, but the difficult question is the question 
of sentence. Mian Iftikhar-ud-Din who was 
the president of the Punjab Provincial 
Congress Committee stated in his speech 
that he was the first man in the Punjab who 
had been selected for this honour, 2. e., of 
going to jail. Though the speech is mild, it 
was made with the deliberate object of 
courting arrest. I think that such speeches 
have to be repressed but that the punish- 
ment should be the minimum which will 
act as a deterrent to the petitioner and to 
others. 4 

Discussion mainly centred round the fine. 
The Magistrate passed a sentence of Rs. 6,000 
fine without giving any reasons either for 
imposing a fine or for the amount. The fine 
is the largest I have ever seen In my ex- 
perience. It was argued that in general, sen- 
tence of fine is combined with sentence of 
imprisonment only in cases of embezzlement 
where it is desired that the culprit should 
make good the loss or of hurt in order to 
compensate the persons injured. But, surely 
in a case like the present, which involves 
no moral turpitude, but where the offence is 
deliberate and intentional, a fine is a parti- 
cularly suitable punishment for an offender 
who can pay. The learned Advocate-General 
stated that when the petitioner's property 
was released from the Court of Wards in 
the year 1931, it was valued at 6% lacs of 
rupees and that the petitioner has made fur- 
ther purchases since then. He urged that 
the fine should be sufficient to act as a deter- 
rent, and I agree. Butif the argument on 
deterrence is followed to its logical conclu- 
sion, it would lead to forfeiture of the 
offender’s entire property. In my opinion, 
this fine offends against the provisions of 
s. 63, I. P.C., and is excessive. Normally 
T think that six months, imprisonment for 
such a speech as was made by Mian Iftikhar- 
ud-Din would be more than ample. On the 
other hand, the petitioner occupies an impor- 
tant position in the Province. He is the 
President of the Punjab Provincial Congress 
Committee, a member of the Punjab Legis- 
lative Assembly and a wealthy man. He 
made this speech deliberately in order to defy 
and embarrass Govt., the Govt. which ad- 
ministered his property during his minority, 
and which is now fighting for its existence. 
Balancing all these considerations 1 reduce 
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the sentence to six months’ rigorous imprison- 
ment and Rs. 1,500 fine. If this punishment 
does not act as a deterrent, a further pro- : 
secution and conviction must result in a 
Severer sentence. As the petitioner did not 
cross-examine the prosecution witnesses or 
produce witnesses in his defence, this would 
be simple. 


S. Order accordingly. 


eee 
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Criminal Procedure Code (Act V of 1898), s. 144 
(3)—‘* Public generally,” whether include members 
of public who are already in locality as residents 
or means only visitors from outside—Interpretation 
of Statutes—Law not clear—Duty of Court. — 

It was intended by sub-s. 3 tos. 144, Criminal P. 
C.. fo include members of the public who were already 
in the locality as residents, as well as visitors from 
outside. The proper interpretation of s. 144 (3) is that 
the order may be directed to a particular individual 
and that when, because of the number of particular 


individual, it is impracticable for the Magistrate to ` 


issue notice to each one of them, he can issue a gene- 
ral order to the whole number of such particular indi- 
viduals, here designated as “the public generally,” 
and such order, in respect of each particular indivi- 
dual, will have the same effect as a separate order 
served upon him, provided of course that ithas been 
so promulgated that it has come to his knowledge. The 
word “public”? here does not only mean the corpo- 
rate body pursuing its public avocation, but also 
means the whole number of particular individuals who 
in the circumstances cannot be particularly addressed. 
The order will have effect to control either the private 
or public actions of every such individual according to 
its tenor. The intention ofthe sub-section is to extend 
rather than to limit the scope of the order so as to 
include therein even casual or frequent visitors from 
outside the limits of the particular locality within which 
the order is tohave application. 27 Ind. Cas. 670 (12), 
followed, 185 Ind. Cas. 745 (1), Overruled, [p, 492, 
col. L; p. 493, col. 1.) 

[Case-law reviewed.] 

If the law isnot clear the Courts are entitled to 
rely on the maxim argumentum ab inconvenienti 
plurium valet tn lege. [p. 498, col. 17j 


Cr. A. against the order of the Sessions 
Judge of Sitapur, dated December 20, 1940. 


The Govt. Advocate, for the Crown. 


Messrs, M. H. Kidwai and R. D. Seth, for 
the Accused. 


Judgment.—This is an appeal by the 
Local Govt. against an order passed by the 
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learned Sessions Judge of Sitapur setting 
aside in appealthe conviction by a Magis- 
trate of fivemen under s, 188 of the I. P.C. 
These men, Turab Khan, Majid, Sharfuddin 
Rahimuddin and Jalaluddin, were found 
guilty of disobedience to orders promul- 
gated by another Magistrate on January 8 
and 21, 1940, under s. l44of the Criminal 
PO: ee 

The appeal raises the question of the ` 
scope of orders issued under sub-s. (3) of 
S. 144 “to the public generally when fre- 
quenting or visiting a particular place” and 
is of considerable importance in view of 
the divergence of opinion on this point. 

The first order issued by the Magistrate 
on January 8, reads (as translated) as fol- 
lows : 

“Whereas 1 have come to know from the 
report of the officer in charge, thana Sadarpur, that 
the Muslim residents of village Banbirpur, tkana 
Sadarpur, Tahsil Sidhauli, are likely to sacrifice cows 
on the occasion oi the Bakr Id contrary to the village 
custom, whereby it is quite possible that the relations 
between the Hindus and Muhammadans of the said 
village may become so strained that communal rioting 
and disturbance of the public tranquillity may 
ensue, I therefore issue an order under s. 144, Criminal 
P. ©, and prohibit 

(1) the sacrifice of any cow by any male or female 
within the limits of village Banbirpur and a radius of 
one mile from the centre of the said village in the 
Sadarpur Police circle between the 19th and the 23th 
days of January, 1940 both days inclusive, and 

(2) the public in general from going about armed or 
carrying lathis, spears, bankas or any other similar 
Weapons, within the said area and during the said 
period, and 

(3) the assembling of more than five persons in any 
public place, street or thoroughfare within the said 
area and during the said dates, except at the Idgdh 


91 mosque aad there tooonly for the purpose of offering 
prayers at the usual time.” 


It was,added that the order was passed 
ex parte in view of the emergency and that 
it would be proclaimed and affixed m 
English, Urdu and Hindi within the village 
of Banbirpur. 

That this was done is not disputed. The 
order was proclaimed by beat of drum 
and notices were posted at public places. 

The first part of the order prohibiting 
cow sacrifice was repeated on January 21, 
and was published as before. 

On January 23, the Station Officer Sadar- 
pur Police Station, reported to the Sub- 
Divisional Magistrate that Turab Khan and 
Majid had secretly sacrificed a cow inside 
the house of Sharfuddin. It was added 
that Sharfuddin, Rahimuddin and Jalalud- 
din all lived in the same house and were res- 
ponsible for the act. 


On January 25, the Sub-Divisional Magis- 
trate madea formal complaint to the Dis- 
e 


j 


A 
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trict Magistrate against these five men of 
an offence under s. 188 of the I. P. C. 

At the trial Turab Khan admitted sacrific- 
ing a cow in Sharfuddin’s house, but said 
that he was not aware that cow sacrifice 
was prohibited within the house. He added 
that he had sacrificed the cow under pro- 
vocation because the Station Officer had 
threatened to fire on the Muslims if a cow 
was sacrificed and had spoken ill of 
Islam. : 

Majid made a similar admission and 
explanation. He also said that he was not 
aware of any order having been promul- 
gated under s. 144, and that the house was 
vacant and Sharfuddin was away at the 
time. 

Sharfuddin, Rahimuddin and Jalaluddin 
all denied taking partin the sacrifice and 
said that they were in another village, 
Ramabhari, at the time. Sharfuddin said 
that he was arrested on his return to 
Banbirpur the same day, that is January 
23, and was then arrested. The other two 
were not arrested that day. 

The principal prosecution witnesses were 
the Station Officer, the Second Officer and 
a constable. They had raided the house on 
information given by the Second Officer to 
the Station Officer. Their evidence is to the 
effect that they saw the five men accused 
cutting up a cow, that Turab, Majid and 
Sharfuddin were arrested on the spot and 
that the other two escaped. The Station 
Officer was not asked why he had stated 
in his report that Turab Khan and Majid 
had sacrificed the cow and why he had 
suggested in it that the other three were 
responsible as residents of it. It might 
seem from his report that he meant that 
the act of sacrifice was done by the first 
two with the abetment of the other three, 
but if so, this must: have been based on 
some information given to him. All that 
we can find on the evidence is that all five 
men were engaged in cutting up the cow 
and we consider that this justifies the pre- 
sumption that all five took part in the 
sacrifice. ‘that is, unless we believe the 
alibis of Sharfuddin, Rahimuddin and Jalal- 
uddin. Two witnesses were called. by them 
to prove this defence, but we agree with 
the Magistrate that their evidence is not 
reliable. 

It was argued by the learned Counsel 
for the accused that it was not established 
that they had knowledge of the order. The 
argument was largely based on a statement 
inthe report of the head constable who 
had the order proclaimed by beat of. drum 
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and the notices posted that “the Hindus 
and the Muhammadans had gone out to their 
work”, it being contended that if they were 
away from their village they would not have 
heard the beat of drum. 

What exactly the head constable intended 
to imply by this statement we do not know, 
because he was not asked; but we find it 
difficult to believe that all the adult in- 
habitants had left the abadi and were at 
work in the fields so far away that they 
could not hear the beat of drum. And in 
any case they would haveseen the notices 
on their return. Banbirpur is admittedly 
a small village and in the circumstances we 
consider that it is permissible to presume 
knowledge on the part of the accused. More- 
over, the statement of Turab Khan goes 
to show that he had*been expressly warned 
by the Station Officer. 

We may next consider an argument on 
behalf of the accused which was not appar- 
ently put before the Courts below. Itis that 
the order of the Magistrate under s. 144 
was not justified because it was not proved 
that there existed any such apprehension 
of nuisance or danger as would warrant 
it. The learned Counsel conceded that for 
the purpose of s. 144 it is only necessary 
that the Magistrate issuing the order should 
believe that such apprehension exists, but 
he pointed out that when there is subse- 
quent prosecution under s. 188 the Court 
has to find, for the purpose of deciding 
which penal provision provided therein 
applies, what the disobedience causes or 
tends to cause. 

We were not referred to any authority 
on this point and in the absence of any 
authority we are inclined to think that for 
this purpose the Court can look only to ‘the 
order under s. 144 which as will be seen 
from the order in the present case, in- 
dicates under which part of s. 188 the case 
comes, 


But we need not consider this legal point 
further because we are clearly of opinion 
on the evidence that the order in the present 
case was warranted. Learned Counsel 
argued from the fact that in the previous 
year an agreement had heen arrived at 
between certain Hindus and Muhammadans 
of the village. The agreement (Ex. B) is on 
the record and as translated it shows that 
the signatories agreed : 

“(1) That cowsacrifice will not be done in village 
Banbirpur within the knowledge of or having been 
brought to the notice of the Hindus. 

(2) That cow sacrifice will not be proclaimed nor 
shall there be any actof provocation.” 
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There was a third clause making certain 
concession to the Hindus. 

We do not know what proportion of the 
adult male population of Banbir subscribed 
to this agreement, but in any case it does 
not follow, merely because an agreement 
has been arrived at that it will be kept. 
Moreover, the evidence suggests that some 
Hindus at least knew that cow sacrifice 
was to be performed, in which case the first 
condition of the agreement was not satisfied. 
The Station Officer deposed that he had 
been informed by Hindus that cow sacri- 
fice was to take place and thisis supported 
by his report. Lastly, that no reliance was 
placed by the defence on this agreement 
in the trial Court isshown by the fact that 
neither the Station Officer nor the Second 
Officer was cross-examined about it. In 
these circumstances we have no doubt 
that there was good ground for this ap- 
prehension. 

We come now to the more important 
question raised in this appeal, whether the 
first prohibition in the Magistrate’s order 
of January 8, is a legal order under s. 144. 
The Sessions Judge set aside the convictions 
and sentences of the accused in view of 
certain rulings of the Allahabad and 
Madras High Courts and a recent ruling 
of a learned Single Judge of this Court. He 
mentioned that no ruling had been cited on 
behalf of the Crown. 

Section 144 provides inter alia that in 
cases Of urgency a Magistrate may by a 
written order stating the material facts of 
the case and served in manner provided by 
s. 134 direct any person to abstain from 
a certain act, if he considers that such 
direction is likely to prevent a clisturbance 
of the public tranquillity. Under sub-s, (3) 
the order may be directed to a particular 
individual, or to the public generally when 
frequenting or visiting a particular place. 

Section 134 provides thet the order shall, 
if practicable, be served on the person 
concerned asa summons would be. but if 
it cannot be so served it shall be notified by 
proclamation and copies posted in such 
places as may be fittest for conveying the 
information. This latter procedure 15 
naturally the only possible procedure when 
the order is directed to the public generally. 

It was suggested by the Magistrate who 
tried the case that the view taken by the 
learned Single Judge of this Court in Babu 
v. Emperor (1940 O. W. N. 118) (1) might 


(1) 1940 O W N 118; 185 Ind. Cas, 745; 1940 O L 
R43; 41 Or. LJ 228; 12 R O 278; A 1R1940 Oudh 
241,15 Luck, 344, 


EMPEROR V. TURAB KHAN (OUDH) 


196 IC 


be treated as obiter, and at first sight this 
seemed tobe correct, as he allowed the 
appeal in the case which came before him 
on the ground that the complaint on which 
proceedings were taken was not in order. 
He explained, however, that it was also 
necessary for him to consider the validity 
of the order under s. 144 as he had to decide 
whether heshould order a re-trial. We do 
not think, therefore, that the view can be 
regarded as obiter. 

We may first briefly explain the two 
constructions which have been placed on 
the provison that the order may be directed 
“to the public generally when frequenting 
or visiting a particular place.” There is 
the narrow construction that it’contemplates 
only orders issued to the general public 
when it is apprehended that the public 
may come in crowds from elsewhere and 
frequent or visit some specified public 
places and it is desired to have some check 
over them while they are there; and there 
is the wider construction that it includes 
also cases where individual members of the 
publie disobey the order in any part of the 
place specified, whether public or private, 
and whether they live in the locality specifi- 
ed or visit it from elsewhere. 

In the recent case of this Court referred to 
Babu v. Emperor (1), Ziaul Hasan, J. ob- 
served 

“It appears tome that the scope ofan order passed 
under s. 144 against the public generally is narrower 


than that passed against an individual and served per- 
sonally on him.” 


And referring to sub-s. (3) he remarked: 

‘‘ Now although the word ““ public’’ has not been 
used with the expression ‘ particular place?” still the 
law intends not only that the particular place should 
be specified, but also that it should bea place which 
is frequented or visited by the public.” 

In support of this view he referred to the 
Madras case of In re Sriramamurthy (A I 
R 1931 Mad. 242) (2). In this case a Single 
Judge of the Madras High Court observed, 
with reference to the words “when frequent- 
ing or visiting a particular place.” 

“No order can be passed against the public without 
that limitation as to place, namely that it must be 
one, whether publicly or privately owned, which atb 
the time when the prohibition, operates, the public 
frequent or visit. They may have a right to frequent 
the place as in highways and places of public resort or 
they may be allowed or avial to visit it as at a pub- 
lic meeting held in private premises. But the place 
must be one which is open to the public as such. And 
this involves that the public cannot be prohibited from 
putting up flags in private houses, first because those 
who put up the flags are owners or occupants of such 
houses, and second because the public as such neither 
frequent nor visit private houses. It is a misuse of 


(2) AI R1931 Mad. 242; 131 Ind. Cas. 649; (1930). 
M W N 849; 60 M L J 370; (1931) Cr. Cas. 362; 33L e 
W 640; 32 Cr. L J 768; Ind. Rul. (1931) Mad. 553. 


. L R 673; (1931) Cr. 
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language to call house-owners who use their houses 
poe of fhe public for the purpose of this sec- 
100. 

The only other case of the Madras High 
Court to which we were referred was In re 
Visvanadha Rao (I L R 51 Mad. 1006) (3). 
In this case a Full Bench of the Madras High 
Court held that in the interests of the preser- 
vation of public peace it may be necessary to 
override temporarily, private rights by issu- 
ing an order under s. 144, but the scope of 
sub-s. (3) of that section was not considered. 

We were referred to numerous other cases, 
where a narrow interpretation was adopted. 

In Queen-Empress v. Lakhmidas Makandas 
(IL R 14 Bom. 165) (4) an order wasissued by 
a District Magistrate under s. 144 forbidding 
caste dinners to be given in the city of 
Brodch owing tothe prevalence of cholera. 
Shortly afterwards the accused gave a feast 
In a private house to about 500 people of his 
caste, and was prosecuted under s. 188. He 
was convicted but his conviction was quash- 
ed by the Bombay High Court both on the 
ground that the order was not brought to his 
notice and also on the ground that the Magis- 
trate had not power under s. 144 to prohibit 
such feasts in private houses. 

In D. V. Belviv. Emperor (A I R 1931 
Bom. 325) (5) another Bench of the Bombay 
High Court took an even narrower view. In 
this case the District Magistrate had forbid- 
den “Prabhat Pheris” in the city and canton- 
ment of Belgaum as creating a nuisance and 
inconvenience and creating conditions favour- 
able to the disturbance of the public tran- 
quillity. Here there was no question of the 
order conflicting with rights exercised in 
private houses, but the Bombay High Court 
thought that all the streets of the city and 
cantonment of Belgaum could not be includ- 
ed in.the expression “particular place.” 
They said: 

“ To argue that though no such particular place is 
specified all the streets inthe city and cantonment of 
Belgaum are implied, would appear to defeat the ob- 


jects ofthe section, prohibiting as it does the perform- 
ance of acts which would otherwise be lawful.” 


With all respect we may say here that we 
are unable to understand how this interpre- 
tation would defeat the objects of section, 
among these being included the object of 
preventing a disturbance of the public tran- 
quillity. 


In another Bombay case, Bhagubhai 


'(3) 51 M 1006; 112 Ind. Cas. 863; (1928) MW N 
615; A I R 1928 Mad. 1049; 55M L J 442; 28 L W 
406; 30 Cr. L J 31 (i B). 

(4) 14 B 165, 

(5) A I R1931 Bom. 325; 134 Ind. Cas. 344; 33 Bom 
Oas. 581; 32 Cr. L J 1144; Ind 
Rul. (1931) Bom. 456. 
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Dwarkadas v. Emperor (A I R 1914 Bom. 
198) (6) the District Magistrate of Surat had 
issued an order prohibiting all persons from 
taking certain action with regard to dogs in 
the city of Surat and all places within five- 
miles of the city. It was held that the case 
was not covered by sub-s. (3) and that “the 
power to direct any person to abstain from a 
particular thing is not a power to direct the: 
public generally from abstaining.” 

We were also referred to some Calcutta 
cases. That of Abdul Jalil v. King-Em- 
peror (28 C W N 732) (7) is not relevant 
because in that case the public had been 
forbidden to interfere with the cutting of a 
river bandh and the accused were charged 
under s. 147 of the I. P.C. The scope of 
s. 144 was not considered. 

Nor is another Calcutta case referred to, 
Ashutosh Roy v. Harish Chandra Chatto- 
padhya (A I R 1925 Cal. 625) (8) of any 
relevance, for in that case the order directed 
the public to abstain from attending a cer- 
tain place and it was naturally held that 
such an order was bad, because it is not 
until the public attends the place specified 
that the order affects them. 


A somewhat similar case was that of Abdul 
Majid Basunia v. Nripendra Nath Mazum- 
dar (AIR 1934 Cal. 393) (9). In this case 
also the public were ordered to abstain from 
holding or from attending hats, at a certain 
place. 

In Queen-Empress v, Jokhu ILR8 Al. 
99) (10) a proclamation was addressed to the 
public generally, but was restricted in effect 
to cultivators, who were directed to refrain 
from spreading nightsoil on their fields. It 
was held that an order which affected only a 
portion of the community and not the public 
generally was not valid. This decision is of 
no assistance in the present case.’ 


In Emperor v. Sat Narain (LL R 1939 All. 
934) (11) the order prohibited the printing 
or publication or circulation in Allahabad 
Municipalitv and cantonment of certain re- 
ports, statements or rumours by any written. 
word, in newspapers or in leaflets, or by any 
other means. A Single Judge of the Allaha- 


(6) A I R 1914 Bom. 198; 27 Ind. Cas, 146; 16 Bom 
L R 684; 16 Cr. L J 98. 

(7) 28 CW N 732; 84 Ind. Cas. 343; A I R1924 Cal.. 
963; 26 Cr. L J 279. 

(8) AI R 1925 Cal. 625; 86 Ind. Cas. 810; 29 OC WN 
411; 26 Cr. L J 874. 

(9) A IR 1934 Cal. 393; 148 Ind, Cas. 773; 38 C W 
N he as Cr. Cas. 534; 35 Cr. L J 881;6 R C 480. 

l A 


(11) ILR (1939) All. 934; 185 Ind. Cas. 172; AT R. 
1939 All. 746; (1939) A L J 1011; 41 Cr. L J 121; 12 R. 
A 307. 
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bad High Court held that the order was bad, 
ass. 144 does not invest a Magistrate with 
power to issue an order to the general public, 
but only to the public generally when frequ- 
enting or visiting a particular place. 

The view that sub-s. (3) of s. 144 may be 
construed in a wider sense than was approv- 
ed in the rulings cited by the learned Coun- 

el for the respondents finds its best expres- 
sion, we think, in a case of the late Court of 
the Judicial Commissioner of Oudh, Abdul 
Ghafur v. King-Eimperor (18 Oudh Cases 
70) (12). In this case cow sacrifice had been 
prohibited on certain days within the city of 
Ajudhia and the facts are, therefore, similar 
to those in the case under consideration. 
Orders were issued to 36 individuals sepa- 
rately and there was also a general order. 
The arguments contestirtg the validity of the 
general order appear to have been similar to 
those which found favour in Babu v. Em- 
peror (1) and In re Sriramamurthy (2). 
The Bench of the Judicial Commissioner's 
Court referring to sub-s. (3) observed : 

‘Into this provision the appellants seek to read the 
word ‘public’ so thatthe provision would run ‘or the 
public generally when frequenting or visiting a parti- 
cular public place’. We can see no justification for 
any such interpolation..............0- It is quite clear 
that the proper interpretation of s. 144 (3) is 
that the order may be directed to a particular indivi- 
dual and that when, because of the number of particu- 
lar individual, it is impracticable that the Magistrate 
could issue notice to each one of them, he can issue a 
general order tothe whole number of such particular 
individuals, here designated as “ the public general- 
ly,” and such order, in respect of each particular in- 
dividual, will have the same effect as a separate order 
served upon him, provided of course that it has been 
so promulgated that it has come to his knowledge. 
The argument for the applicants is based upon a mis- 
apprehension of the word ‘‘public’’ which does not only 
mean here the corporate body pursuing its public avoca- 
tion, but also means the whole number of particular in- 
dividuals who in the circumstances cannot be parti- 
cularly addressed. The order will have effect tocon- 
trol either the private or public actions of every such 
individual according to its tenor. It is argued that by 
using the words ‘‘ frequenting or visiting a particular 
place” the Legislature intended to enact that no gene- 
ral order could be directed againstresidents, but rather 
that such a general order could only be directed 
against casual or frequent visitors. With this we 
cannot agree. The intention of the sub-section is to 
extend rather than to limit the scope of the order so 
as to inclade therein even casual or frequent visitors 
from outside the limits of the particular locality within 
which the order is to have application.” 

In the Allahabad Full Bench ease of 
Emperor v. Afaq Husain Jauhar, (I. L. R. 
1941 All. 186) (13), it was said that the act of 
residing in a place includes the act of 
“frequėnting or visiting” it, and that a 

(12) 18 O 070; 27 Ind. Cas, 670; 16 Or. L J 190; A I 


R 1915 Oudh 188. 
(13) I L R(1941) All. 186; 192 Ind. Cas. 466; (1940) A 


L J 885; AI R 1941 All. 70; 42 Cr. L J 298; 13 R A 337. 
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person who is a resident of a .“particular 
place” is a person who frequents or visits 16, 
within the meaning of s. 144 (3) of the 
Criminal P. ©. It was also said that a 
“particular place” referred to in s. 144 (3) 
may he a large area; all that is necessary 1s 
that the place should be so sufficiently 
defined that the public is reasonably notified 
of its extent. 

In this case an order had been passed 
prohibiting within the areas administered 
by the Cawnpore Municipality the Cawn- 
pore Cantonment Authority, and the Juhi 
Notified Area Committee any person from 
printing or publishing articles, leaflets etc. 
of a specified nature. It was argued in the 
present case that the judgment in Afag 
Husain Jauhar’s case (13), suggests that the 
view of the Full Bench was that the act 
forbidden must be committed in a public 
place or a place to which the public had 
access before an offence is committed. It is 
true that the Full Bench referred to the case 
of Abu Hussain Shaik v. Emperor, (44 
O. W. N. 641) (14), in which it was held 
that a Magistrate may direct the public 
generally to abstain from a certain act, 
provided the prohibition is limited to occa- 
sions on which the members of the public may 
frequent or visit a particular place, but they 
did not express their views on this ruling. 
Printing would take place in a private place, 
publication in a public place, but the Full 
Bench drew no distinction between the two 
acts forbidden in the order. So far as lt 
goes, therefore, we think that Afaq Husain 
Jauhar’s case (13), supports the contention 
put forward on behalf of the Govt. in this 
appeal. _ 

The wider construction of the expressions 
“frequenting or visiting’ and “particular 
place” has been adopted recently by a 
learned Judge of the Calcutta High Court 
in Abu Husain Shaikh v. Emperor, (A. I. R. 


1940 Cal. 358) (14). The headnote reads :— 
“The plain meaning of sub-s.? (3) read in the light 
of sub-s. (1) is that, in the circumstances set forth in 
sub-s. (1), a Magistrate may not only direct an indivi- 
dual to abstain from a certain act or acts but may 
also issue a similar direction to members of the public 
generally, provided in the latter case the prohibition 15 
limited to occasions on which the members of the 
public may frequent or visit a particular place. It 
would not be legal to issue a general prohibition to 
the public to abstain from a certain act but an order 
to the public generally to abstain from a certain act on 
the occasion when they happened to visit a particular 
place would be valid. The language is also sufficiently 
wide to cover residents in a particular locality but in 
either case it is essential that the place covered by the 


0 
(14) 440 WN 641; 190 Ind, Cas. 228; A TR 194 
Cal. 358; 41 Cr. L J 864,13 RO 157;I LR (1940)2 
Cal. 110. e 
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order and also the act prohibited should be described 
with reasonable precision, whether such place be an 
entire district or a particular street in a town and 
whatever the nature of the prohibited act may be.” 


In view of these decisions it certainly 
cannot be said that the narrow construction 
placed on sub-s. (3) in some cases is so 
manifestly right that it is not permissible to 
consider the intentions of the Legislature 
apart from the language used. The doubt 
arises mainly from the use of the word 
“frequent”. As “frequenting” is immediate- 
ly followed by the words “Or visiting” it may 
be presumed that it was intended to attach 
a different meaning to it. “Visiting” 
indicates entry into the locality from else- 
where, and might be confined to one occasion 
or more. 

“Yrequenting”’ if used by itself, might 
indicate frequent visits to the locality from 
outside, but as this is also implied by ‘“‘visit- 
ing’ we donot think it can bear that inter- 
pretation here. Moreover, it is clearly 
immaterial whether the public visit the 
locality on numerous occasions (within the 
dates specified) or only once. Murray’s New 
English Dictionary shows that besides mean- 
ing “to visit frequently” the word is also 
used in the sense of “‘to be often in or about 
a place” or “to use habitually’. We believe, 
therefore, that it was intended by this sub- 
section to include members of the public 
who were already in the locality as residents, 
as well as visitors from outside. 

If the law is not clear we are entitled to 
rely on the maxim Argumentum ab incon- 
venienti plurium valet in lege. Where 
this principle is dealt with in Broome’s 
Legal Maxims it is said (p. 128, ninth 
edition) :— 

“Where a Statute is impsrative no reasoning ab 
inconvenienti should prevail. But unless it is very 
clear that violence would be done to the language of 
the Act by adopting any other construction, any great 
inconvenience which might result from that suggested 
may certainly afford fair ground for supposing that it 
could not be what was contemplated by the Legislature 
and will warrant the Court in looking for some other 
interpretation.”’ - 

In Maxwell’s Interpretation of Statutes we 
find (p. 73, eighth edition):— 

“Before adopting any proposed construction of a 
passage susceptible of more than one meaning it is 
important to consider the effects or consequences which 


would result from it, for they often point out the real 
meaning of the words.” 


And on p. 169 :— 

“In determining either the general object of the 
Legislature, or the meaning of its language in any 
particular passage, it is obvious that the intention which 
appears to be most in accord with convenience, reason, 
justice and legal principles should, in all cases of 
doubtful significance, be presumed to be the true one.” 


There canbe no doubt about the incon- 
© 
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venience resulting from the narrow con- 
struction of the sub-section under considera- 


-tion, for it renders it impossible for a Magis- 


trate to prohibit a large number of members 
living in the same locality from taking 
certain action elther in their own houses or 
elsewhere in that locality, unless he addresses 
the order to each resident individually, 
which would generally be an impossibility in 
cases of urgency. Section 144 it should not. 
be fcrgotten, provides for “temporary orders 
in urgent cases of nuisance or apprehended 
danger” and where immediate prevention or 
sp2edy remedy is desirable. 

And the appeal to reason has equal force. 
That an order such aS we are considering 
would be perfectly valid if addressed to an 


individual is not disputed and cannot be 


disputed. Is there eny reason why it should 


- not be made possible to address the order to 


the public generally, soasto make it bind- 
ing on all individual members of the public 
who have notice of it and who may be 
affected by it? We can conceive of none. 

And the provision being so necessary anck 
reasonable is there any reason to think, 
apart from the fact that the sub-section 
might bear a different construction, that the 
Legislature intended to restrict its operation 
to this narrow construction ? 

We, consider, therefore, that we should 
revert to the view which was adopted by the 
late Court of the Judicial Commissioner in 
Abdul Ghafur v. King-lemperor (12), and 
construe the section in its wider and more 
reasonable sense. We accordingly allow 
this appeal, set aside the order of the 
Sessions Judge and restore the order of the 
Magistrate convicting and sentencing the 
five accused under s. 188 of the I. P, G. 
The three accused sentenced to imprison. 
ment must surrender and serve out their 
sentences. 


D. A Appeal allowed. 





NAGPUR HIGH COURT 
Civil Revision No. 111 of 1940 
January 22, 1941 
CLARKE, J. 
GOPAL MADHORAO DESHPANDE 
DEFENDANT—APPLICANT 
VEVSUS 
ACHUT SADASHIEO DESHPANDE 
PLaINTIFF—NON-APPLICANT 
Provincial Small Cause Courts Act (1X of 1887), 
Art. 18—Pro-note executed for amount due by execu- 
tor to executee on account of rusum of Deshpandeship—~ 
Suit on, tf barred by Art. 13—Res judicata—Consenr 
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-decree in previous suit between predecessors-in-interest 
of parties to subsequent suit, if operates as res judicata 
in subsequent suit—Evidence Act (I of 1872), s. 92 
‘Promissory note—Rate of interest mentioned— 
Oral evidence to prove different rate is inadmas- 
-Stble. 

- The suit pro-note recited that the executor had to 
pay the amount for which the note was executed to 
the executee ‘‘ on account of rusum of Deshpandeship 
for the two years.” It was contended that the suit 
was of the kind referred to in Art. 13, Small Cause 
‘Courts Act: ` | 

Held, that in, the circumstances of this case it was 
not barred by Art. 13 because the suif was not to 
recover the dues but fo recover money on a negoti- 
-able instrument. 73 Ind. Cas. 217 (3), referred to, 
Kong Yee Lone & Co. v. Lowjee Nanjee (1) and 21 
Ind. Cas. 878 (2), distinguished. 

A consent decree in a previous suit between the 
predecessor-in-interest of: the parties in a subsequent 
suit acknowledging the liability to pay certain dues 
‘to the plaintiff. operates as res judicata ‘in a subse- 
quent suit and estops the defendant from raising the 
pleas which were raised in the former suit by his pre- 


clecegsor-in-interest and which were settled by consent. ° 


179 Ind. Cas. 834 (4), distinguished. 

[Case-law relied on.] 

Where promissory note mentions a rate of interest 
-oral evidence is inadmissible to prove that the rato 
was different from that mentioned in the document. 
Section 79 of the Negotiable Instruments Act pro- 
vides that where interest at a specified rate is ex- 
pressly made payable on a promissory note interest 
‘should be calculated at the rate specified. No ques- 
‘tion of awarding interest by way of damages, there- 
fore, arises where the rate of interest is mentioned in 
the pro-note. 56 Ind, Cas. 249(10), referred to. 


C. R. App. for revision of the decree of 
‘the Court of the Sub-Judge, 2nd Class, 
Jalgaon, with Small Cause Jurisdiction, 
dated December 15, 1939. 


Mr. W. B. Pendharkar, for the Applicant. 
Mr. A. L. Halwe, for the Non-Applicant. 


Order.—The non-applicant-plaintiff 
brought this action in the Small Cause 
Court, Jalgaon, on a promissory note exe- 
‘cuted in his favour by the applicant-defen- 
«lant on May 27,1936 for Rs. 266. He has 
added to the principal sum of Rs. 266 Rs. 72 
by way of interest and has, therefore, sued 
for a total sum of Rs. 338. 

The first contention raised by the appli- 
cant before me is one which he did not raise 
in the lower Court, namely as to the juris- 
diction of the Small Cause Court to entertain 
this suit. He contends that the suit falls 
under Art. 13 of the Schedule tothe Small 
‘Cause Courts Act and is, therefore, ex- 
cepted from the cognizance of a Small 
Cause Court. Article 13 excepts from the 
cognizance of such a Court 

“a suit to enforce payment of the allowance or fees 
respectively called malikana and hakk, or of cesses or 


other dues when the cesses or dues are payable to a 
person by reason of.his interest in immovable property 
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or in an hereditary office or in a shrine or other 
religious institution.” x 

The promissory note (Ex. P. 1) recites that 
the executor has to pay to the executee 
Rs. 266 “on account of rusum of Deshpande- 
ship for the two years, 1934-35 and 1935-36, 
at Rs. 133 per annum.” Therefore, accord- 
ing to the applicant, this is a suit of the 
kind referred to in Art. 13. The non- 
applicant-plaintiff contends that, whatever 
may bethe origin of the consideration for 
the promissory note, the suit is a suit on a 
promissory note and is not a suit to recover 
dues payable to the plaintiff by reason of 
his interest in a hereditary office. The ques- 
tion, therefore, which I have to decide is 
Whether I can go behind the promissory 
note and consider what was the nature of the 
consideration for it. In support of his argu- 
ment that the Court can go behind the 
negotiable instrument itself and look into 
the nature of the consideration, therefor, 
the applicant relies on Kong Yee Lone & Co. 
v. Lowjee Nanjee (1) and Balgobind v. 
Bhaggu Mal (2). The former is a. Privy 
Council case in which a suit had been 
brought on two promissory notes and it was 
urged that the consideration for these pro- 
missory notes was illegal, the transactions 
being the outcome of gambling transactions. - 
Their Lordships found that the transactions 
were gambling transactions and void under 
s. 30 of the Contract Act and they, therefore, 
dismissed the suit on those promissory notes. 
The latter case also was one of promissory 
notes being given for gambling transactions, 
The case was decided on the first proviso to 
s. 92 of the Evi. Act, but s. 92 has no 
application to the facts of the case before me. 
These cases are, therefore, easily distinguish- 
able. I agree with the learned Counsel for 
the non-applicant that in the circumstances 
of this case it is not barred by Art. 13 
because the suit is not to recover the dues 
but to recover money on a negotiable instru- 
ment. The case is similar to The Collector 
of Bulandshahr v. Ram Sarup (3), in that 
it is a suit to recover a sum due under a 
contract entered into between the parties and 
is, therefore, of a Small Cause nature. 

The next question is whether an earlier 
decision in Civil Suit No. 28 of 1882 between 
the predecessors of the present parties 
operates as res judicata in the present suit. 
This point arises in the following manner. 
The plaintiffs predecessor brought the said 

(1) 29 C451; 28 I A 239; 3 Bom. L R 476; 5C W 
N 714; 8 Sar, 101 (P ©). 

(2) 25 A 558; 21 Ind. Cas. 878; 11 AL J 854, 

a. AIR 1923 Alt. 420; 73 Ind, Cas. 217; 21 AL J 
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action in 1882 to recover 7 years’ arrears of 
the same dues, amounting to Rs. 973, odd, 
from the predecessor of the defendant. The 
suit was compromised by the defendant pay- 
ing Rs. 931 to the plaintiff. in that case. 
The lower Court has held that that decision 
operates as res judicata as to the liability of 
the defendant to pay the said dues to the 
plaintiff. On behalf of the applicant it is 
‘contended that a consent decree cannot 
operate as res judicata against anyone 


except the parties who actually consented to 


the decree, and reliance is placed on Manki 
Kanak, Ratan v. Sunder Munda (4), but that 
case is not tothe point at all; in that case 
the plaintiffs father had brought a suit 
along with certain other persons against one 
Hanuman Bux and others to recover posses- 
sion of a village. The plaintiff’s father died 
during the pendency of that suit and his 
heirs refused to join as plaintiffs. Conse- 
quently they were joined as pro forma 
defendants. A decree followed with which 
Huanuman Bux was dissatisfied and appeal- 
ed, In the Appellate Court he compromised 
the dispute with the other contending parties. 
The plaintiff, however, was no party to that 
compromise. When, therefore, the plain- 
tiff brought a subsequent suit challeng- 
ing the validity of the compromise, 
the Court held that, as he had not been 
a party to the compromise, he was not bound 
by it. In that case the plaintiff was not the 
successor-in-interest of one of the parties 
who had agreed to the compromise, as are 
the parties to the case before me. That 
case, therefore, has no application to the 
question now raised. 

In Jenkins v. Robertson (5), the House of 
‘Lords entertained no doubt that a compro- 
- mise decree would be as much binding on 
the actual parties to it and their privies in 
interest asif a judgment had been arrived 
at after the case had been fought out. In 
In re South American and Maxican Com- 
pany (6), the Official Receiver who was the 
successor-in-interest of the South American 
and Mexican Company was not allowed to 
reagitate a question which had been settled 
by a consent decree. In Sri ‘Gajapathi 
Radhika Patta Maha Devi Garu v. Sri 
Gajapathi Nilamani Patta Maha Devi Garu 
(7), it was held by the Privy Council that 
when a state of facts is accepted as the basis 

(4) A IR 1939 Pat. 225; 179 Ind. Cas. 834;5B R 
298; 11 R P 413; 20 PL T 346. 

- (5) (1867) 1 H E Se. & Dire 117. 


(6) (1895) 1 Ch. D 37; 64 L J Ch. 189; 12 R1;71 L 
T 594; 43 Ww R131. 

7) 13M I A49;6 BL R 202; 14WR 33; 2 
Suth. 365, 2 Sar. 601 (P O). i 
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of a compromise whereby a suit pendmg 
decision is amicably adjusted and when the 
compromise is not vitiated by fraud, those 
who were parties to it and their privies 
should not afterwards be heard to say for the 
purpose of reviving the controversy that the 
real state of things was otherwise. The same 
view was expressed in Bhaishankar Nana- 
bhai v. Morarji Keshavji & Co. (8). In Siva- 
das v. Birendra (9), it is true that a Division 
Bench of the High Court expressed the view 
that a consent decree did not come within 
the rule of res judicata but it held that a 
consent decree raised an estoppel as much 
asa decree passed in invitum and it held 
that the consent decree which was before it 
was binding as between the consenting 
parties and their successors-in-interests. 
That case, therefor®, also supports the con- 
tention ofthe non-applicant. The law on 
the subject can be said to be sufficiently 
clear that the applicant-defendant is estopped 
from raising the pleas which were raised in 
the former suit by his predecessor-in-interest 
and which were settled by consent. This 
plea which the applicant has sought to raise 
in this suit is that the plaintiff is not entitled 
to the emoluments of his office as Mohri. 
It is because he raised this contention that he 
went on to plead that the promissory note 
in suit was without consideration. It follows, 
therefore, from the finding of the point of 
res judicata that the promissory note must 
be held to have been executed for considera- 
tion and to be valid. 

The only other point made by the appli- 
cant in this case is as to the amount of 
interest to which the plaintiff is entitled. 
The promissory note (Ex. P. 1) expressly 
provides for interest atthe rate of 1 per cent. 
per annum. The lower Court has held that 
the rate there mentioned was a mistake, “per 
annum” being mentioned by mistake for 
“per mensem” and it held that there was an 
agreement to pay interest at 1 per cent. per 
month and that even if there was no agree- 
ment the plaintiff is entitled to interest by 
way of damages at the rate of 10 per cent. 
per annum which he has charged in his 
statement of claim and this is the rate which 
has been allowed. In Pentaya v. Kesheorao 
(10), it was held that where a promissory 
note is silent as to interest, evidence is not 
admissible to prove a contemporary oral 
agreement to pay a certain rate of interest 
under s. 92 of the Evi. Act. If that is the 


(8) 36 B 283; 12 Ind. Cas. 535; 13 Bom. LR 950. 
(9) AIR 1926 Cal. 672; 94 Ind. Cas, 844,430 LJ 


116. 
(10) 16 N L R 68; 56 Ind, Cas 249. 
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case where the document is silent as to the 
rate of interest a fortiori evidence is not 
admissible in a case where the document 
mentions a rate of interest to prove that the 
rate was different from that mentioned in 
the document. Section 79 of the Negotiable 
Instruments Act provides that where interest 
at a specified rate is expressly made payable 
on. a promissory note interest should be 
calculated at the rate specified. No question 
of awarding interest by way of damages, 
therefore, arose. 

Accordingly the revision application fails 
except on the point of interest. The decree 
will be modified so as to allow the plaintiff 


interest at 1 per cent, per annum instead of- 


10 per cent. 


Costs throughout will be pro- 
portionate. 


Counsel’s fee Rs, 15. 
S, Application dismissed. 





OUDH CHIEF COURT 
Miscellaneous Appeal No. 18 of 1938 
August 25, 1941 
‘THomas, 0. J. AND AGARWAL, J. 
Pt. RAM GOPAL—PLAINTIFF— APPELLANT 
VErSUS 
Pt. RAM SHANKAR AND OTHERS— 


DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 104 (0), 
0. XLIII, r. lan), Sch. II, Para. 16 (2)—Order cor- 
recting or modifying award not passed separately 
from, order directing decree io be prepared in terms 
of award—No appeal lies—Court already recording 
agreement—No appeal under O. XLIII r.l (m)— 
Sch. II, Para. 16 (2) contemplates appeal from dec- 
ree—Revision—Interlocutory order—Order providing 
amendment of award made by Court was correct— 
No revision—Practice—A ppeal—Appeal from order, 
found not maintainable—Appellant, if can ask Court 
` after threeand half years to treat it as appeal from 
decree based on that order. 

No appeal lies under s. 104 (e), Civil P. O. from an 
order directing that necessary adjustment be made in 
the award where the order is not passed separately 
from the order directing that a decree be prepared in 
terms of the award. 

Schedule II, Para. 16 (2), Civil P. C., contemplates 
an appeal from a decree. 

Where the Court had already recorded the agree- 
ment arrived at between the parties no appeal lies 
under O. XLIII, r. 1 Cm). 

Where the appellant chose to appeal from an order, 
which was found to be not appealable, he cannot 
change his position after about three and half years 
and pray that the appeal should be treated as one 
against decree passed on that order. 

An order providing that the amendment in the 
award made by the Court was correct, is an inter- 
locutory order and no revision is maintainable against 
it. 

Misc. A. against the order of the -Civil 
Judge of Lucknow, dated November 15, 


1937, 


RAM GOPAL V. RAM SHANKAR (OUDH) 


1961 C 
Mr. R. L. Lal, for the Appellant. 


Mr. Harish Chandra, for Respondents 
Nos. 1 to 6. ` 


Judgment.—This miscellaneous appeal 
arises out of the following circumstances. 

The appellant Pandit Ram Gopal brought 
a suit for partition of the family property, 
movable and immovable against his brothers 
Ram Das, Ram Shankar and Parshotam Das, 
Ram Shankar and Parshotam Das are res- 
pondents in this appeal. Ram Das died dur- 
Ing the pendency of the suit and is represent- 
ed by his sons, the respondents Nos. 3 to 6. 
The case was referréd to arbitration and the 
arbitrator filed his award on April 15, 1937 
and ten days time was allowed to the parties 
to file objections. Objections were filed by 
the plaintiff. On July 12, 1937, the parties 
made a statement before the Court that the 
award of the arbitrator may be modified in 
some respects. This was followed by an 
order of the Court which is 

“The award is modified in the above terms as agreed, 
between the parties. Let a decree be prepared in terms 
of the award as modified by the consent of the parties. 
The necessary adjustment will be made in the award 


by the office and will be shown to the Counsel of the 
parties.” 


The office made some modifications in the 
award and the Counsel for the parties were 
informed of it. The plaintiff filed objections 
to the modifications made in the award. 
Those objections were disposed of by the 
learned Civil Judge on November 15, 1937. 
He has wrongly stated in his order that the 
application before him was for the amend- 
ment of a decree prepared on the basis of an 
award. No decree had actually been pre- 
pared when this order was passed. “The 
decree was actually signed by the presiding 
officer on February 10, 1938. The learned . 
Civil Judge held that the decree prepared by 
the office on the basis of the modified award, 
agreed by the parties was in his opinion per- 
fectly correct. He probably meant that the 
modifications made in the award were pro- 
perly made. The plaintiff has come up in 
appeal, and has also prayed that if an appeal 
does not lie, his memorandum of appeal may 
be treated as an application for revision. 

A preliminary objection ‘has, been taken 
that neither an appeal nor a revision lies. 
The appellant has described the appeal to be 
under s. 104 (c) and Sch. II, r. 16, Civil P. C. 
from the order dated November 15, 1937 
read with order dated July 12, 1937. The 
order dated July 12, 1937,1s a decree. The 
decree was actually prepared by the office 
later on and was signed by the presiding 
officer on February 10, 1938. The appellant 
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has not appealed from that decree. It is 
prayed before us that this appeal may be 
treated as an appeal from that decree. We 
see no reason to doit. The appellant chose 
to appeal from an order and we see no reason 
why we should allow him to change his posi- 
tion after about three and a half years.: The 
appellant contends that he is entitled to 
appeal under s. 104, cl. (c) which provides 
for an appeal from an order modifying or 
correcting an award. The order dated 
November 15, 1937 is not in our opinion an 
order modifying or correcting an award. It 
is only an order deciding an objection made 
by the plaintiff to the amendment of the 
award made by the office. The order of 
July 12, directing that necessary adjustment 
be made in the award might have been an 
order correcting or modifying an award had 
it been ‘passed separately from the order 
directing that a decree be prepared in terms 
of the award. Reliance is also placed on 
Sch II, r. 16 (2), Civil P. C. It provides that 
upon the judgment pronounced a decree 
shall follow, and no appeal shall lie from 
such decree except in so far asthe decree 
is in excess of or not in accordance with the 
award. This also contemplates an appeal 
from a decree. 

It is also argued that the appeal might be 
treated as one under O. XLIII, r. 1, cl. (m) 
which provides for an appeal from an order 
under r. 3 of O. XXIII, recording or refus- 
ing to record an agreement, compromise or 
satisfaction. We are of opinion that the 
order of November 15, 1937 is not such an 
order. The Court had already recorded the 
agreement arrived at between the parties on 
July 12, 1937. We are of opinion that no 
appeal lies under any of the provisions relied 
on by the learned Counsel for the appellant. 

We cannot treat the appeal as a revision 
because the order of November 15, 1937 , 15 
only an interlocutory order. It only pro- 
vides that the amendment made by the office 
was correct. The appellant’s proper remedy 
was to appeal from the decree. This Court 
does not interfere in revision with an inter- 
locutory order and also when a party coming 
up in revision has a remedy by way of 
appeal. 

We hold that no appeal or revision lies. 
We accordingly dismiss the appeal with 
costs. 


D, Appeal dismissed. 
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PRIVY COUNCIL 
Appeal from the Madras High Court 
June 23, 1941 
LORD ATKIN, Lorp RUSSELL or KILLOWEN, 
Lorp ROMER, Sir GorrGe RANKIN 
AND LORD JUSTICE CLAUSON. 
P. T. KRISHNASWAMI AYYANGAR 
—APPELLANT 
VETSUS 


CHEVULA KAMALAMMA AND OTHERS 


RESPONDENTS 

Mortgage—Hquitable—T executing pro-note in 
Kipi of R and depositing title deeds of house 

X and executing document at same time as“ col- 
lateral security bond "—Document not registered— 
On R's death his widow G bringing suit on equit- 
able mortgage against executors of T who was then 
deceased and one K to whom executors had mort- 
gaged house X—High Court holding mortgage in- 
valid and awarding money decree on pro-mote 
against executors—K% mortgage held invalid as 
between K and plaintif#f—K held entitled to stand 
in shoes of unsecured creditors whose debts were 
paid out of amount advanced by him and entitled 
to money decree for such amount—House X ordered 
to be sold and amount due on pro-note directed to 
b? paid to plaintiff first out of sale proceeds and 
balance to K—Held, that K was not proper party 
to suit and suit against him should have been dig. 
missed— Question of validity or otherwise of his 
mortgages could not bein issue in suit when plaintiff 
was merely unsecured creditor—It was held not 
proper to qualify declaration as to invalidity of 
plaintiff's mortgage by words ““ as between plaintiff 
and K”—It was held wrong to direct sale of prop- 
erty or to make any pronouncement as to validity 
or otherwise of K’s mortgages or to give him any 
relief against property or executors. 

A testator who owned two houses X and Y execut- 
ed a promissory note for Rs. 12,000 in favour of one 
F and deposited with him the titledeeds of house X as 
security. At the same time the testator executed a 
dceument headed ‘‘ Collateral Security Bond?" which 
recorded the fact of the deposit of the title deeds as 
collateral security in respect of the promissory note and 
then procecded as follows: “I shall, therefore, pay 
you the principal and interest accruing due on the 
said promissory note from this date in full, and re- 
deem the said title deeds. To this effect is the col- 
lateral security bond executed by me with consent.” 
This document was never registered. The testator 
died having by his will appointed four executors. The 
will contained an express provision that the two 
houses should not be sold. On the death of R his 
widow G instituted a suit for the purpose of enforcing 
the equitable mortgage purporting to have been creat- 
ed in favour of R by the deposit of the title deeds of 
house X to which the surviving executors of the 
testator and one K in whose favour the executors 
had executed mortgages of both the houses of the tes- 
tafor to secure various sums of money that they had 
borrowed from him or that he had paid at their re- 
quest and who was, therefore, a necessary party, 
were made defendants. The High Court held that 
the mortgage required registration and was, therefore, 
invalid and that the plaintiff’s suit so far as it sougnt 
to enforce a charge upon house X was not maintain- 
able but that the plaintiff was by virtue of the pro- 
missory, note an unsecured creditor of the testator’s 
estate for so much of the Rs. 12,000 as still remained 
owing, together with arrears of interest and was en- 
titled to a simple money decree agaiyst the executors 
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for that amount. The Judges of the High Court ar- 
rived at the conclusion in connection with K's mort- 
gages that they were beyond the competence of the 
executors and were accordingly invalid as between K 
on the one hand and the plaintiff and the rest ofthe 
unsecured creditors of the testator on the other; but, 
that the mortgages were valid as between K and the 
persons interested in the testator’s estate other than 
the creditors. They also held that K was entitled 
to stand in the shoes of the unsecured creditors whose 
debts had been paid off out ofthe moneys advanced by 
him on the security of his two mortgages. Having 
arrived at these conclusions and having ascertained 
that the amount remaining due to K on the footing 
just mentioned was Rs. Y,and that of the total amount 
advanced by him under his mortgages there still re- 
mained due for principal and interest the sum of Rs. 
and that thé sum due tothe plaintiff on the promis- 
sory notefor principal and interest was Rs, 18,985-6-4, 
a decree was passed to this offect :—(1) that 
the equitable mortgage was not valid as a 
mortgage as between the plaintiff and K as 1b 
was not registered ; (2) that ¿he mortgage by the 
executors of house X in favour of K was not valid 
as a mortgage as between the plaintif and K and 
(3) that the plaintiff and K were respectively entitled 
to money decrees for the debts due to them viz., 
Rs. 18,985-6-4 to the plaintiff and Rs. X to K. The 
decree then went on to ordera sale of house X and 
directed in effect that out of the net sale proceeds 
Rs. 18,985-6-4 should be paid to the plaintiff and Rs. Y 
to K but that if any balance should be left after 
making such payments it should be applied in pay- 
ment to K of Rs. X-Y. In case of deficiency the 
plaintiff and K were to be at liberty to apply to the 
Court for payment of the same by the defendant exe- 
cutors : 

Held, that as the High Court held that the plaintiff 
was entitled merely toa simple money decreeon the 
romissory note, K was nota proper party to a suit 
or such a decree. The suit against him should, there- 
fore, have been dismissed with costs. When once if 
had been decided that the plaintiff was merely an 
unsecured creditor of the testator, the question of the 
validity or otherwise of K’s mortgages could not by 
any possibility be an issue in the suit. It would only 
arise for determination ifand when the plaintiff should 
seek to enforce her deeree in execution against house X. 
{p. 499, col. 2.] 

Held, further that it was not proper to qualify the 
declaration as to the invalidity of the plaintiff’s mort- 
gage by the insertion of the words “as between the 
plaintiff and K ”. If the mortgage security was in- 
valid by reason of the failure to have it registered, it 
was invalid for all purposes. It necessarily followed 
that the only decree that could properly have been 
made after adeclaration of the invalidity of the mort- 
gage wasa simple money decree against the executors in 
favour of the plaintiff for Rs. 18,985-6-4. It was wrong 
to direct a sale of the property in suit, or to make any 
pronouncement as to the validity or otherwise of K’s 
mortgages, or to give K any relief whether as against 
the property or as against the executors. [p. 500, col. 2.) 

Messrs. J. P. Eddy, K. C. and S. P. 
Khambatta, for the Appellant. 
Messrs, J. M. Parikh and P. V. Subba 


Row, for the Respondents. 


Lord Romer.—Chevula Venkatasubbaya 
Chetti now deceased was the owner of two 
houses in Madras. For the sake of brevity 
they may be referred to as Nos. 60 and 68 
respectively, and: their owner as the testator. 
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On June 2, 1919, the testator executed a 
promissory note for Rs. 12,000 bearing m- 
one: 
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terest at 9 per annum in favour of 


Rangayya Chetti and deposited with him - 


the title deeds of No. 60 as security. At the 


same time the testator executed a document: 


headed ‘Collateral Security Bond” which 
recorded the fact of the deposit of the title 
deeds as collateral security in respect of the’ 
promissory note and then proceeded as fol- 
lows: “I shall, therefore, pay you the 
principal and interest accruing due on the 
said promissory note from this date in full, 
and redeem the said title deeds. To this 


effect is the collateral security bond execut- ` 


ed by me with consent.” This document 


was never registered. 


The testator died in the year 1923 having ` 


by his will appointed four executors of whom — 


the respondents Nos. Land 2 and one Chevula 
Subrahmanyam Chetti appear to be alone 
surviving. It should be mentioned that the 
will contained an express provision that the 
two houses should not be sold. 

Rangayya Chetti’ died in the year 
1921, and on October 13, 1930, his junior 
widow Gouriamma who was his sole legal 
personal representative instituted the pre- 
sent proceedings for the purpose of enforcing 
the equitable mortgage purporting to have 
been created in favour of Rangayya by the 
deposit of ths title deeds of No. 60. 

The first three -defendants to the suit 
were the surviving executors of the 
testator. The fourth defendant was the 
present appellant. The reason for add- 
ing him as a party was this. On June 26, 


1924, the first three defendants and on 


November 24, of the same year the first: 


two defendants as executors of the testator 


had executed mortgages in favour of the 


appellant of both the houses to secure various 
sums of money that they had borrowed from 
him or that he had paid at their request. 
He was, therefore, assuming these mortgages 
to have been valid, a necessary party to 
the proceedings. The relief that Gourlamma 


asked for by her plaint was the usual relief ° 
sought in a suit by a mortgagee to enforce 


his security. 

The first two defendants (being the present 
respondents Nos. land 2) by their written 
statement’ impeached the validity of the 


we 


equitable mortgage in suit on the ground that 


it was created by the collateral security bond 
and that the document had never been re- 
gistered. The third defendant Subramh- 
manyam neither filed a written statement 
nor took part in any of the subsequent pro- 
ceedings in the suit. The appellant by the 
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written statement put the plaintiff to proof 
of the equitable mortgage but did not in 
terms impeach its validity. 

In due course issues were directed to be 
tried of which the only ones now material 
were to the following effect :— : 

2. Is the mortgage sued upon invalid ? 

5. Are the mortgages in favour of the 
fourth defendant binding on the ostate of 
the testator ? 

6. What is the amount due upon those 
mortgages ? 

On September 6, 1932, the case came on 
for trial before Beasley, C. J. After a con- 
sideration of the relevant authorities he came 
to the conclusion that the collateral security 
bond did not require registration and that 
a valid equitable mortgage upon No. 60 had 
been created by the deposit of the title deeds. 
He accordingly pronounced the usual mort- 
gage decree in favour of the plaintiff. The 
appellant did not at the trial adduce 
any evidence to prove his mortgages. The 
learned Chief Justice in those circumstances 
made no findings upon the fifth or sixth 
issue. The decree merely provided that the 
appellant should be at liberty to enforce his 
claim as a second mortgagee of the suit pro- 
perty by a separate suit. With this decision 
upholding the validity of the plaintiff’s mort- 
gage defendants Nos. 1 and 2 appeared to 
be content. The appellant, however, took 
the matter to the appellate side of the High 
Court where it came on for hearing on 
May 11, 1933, before Ramesam and 
Cornish, JJ. Those learned Judges took the 
view that unless the appellant’s mortgages 
were valid and there was something remain- 
ing due upon them the appellant, had no 
right to be heard on the appeal. They ac- 
cordingly remanded the case to the Judge 
‘sitting on the original side to submit his 
findings upon the fifth and sixth issues. They 
ordered however that the costs entailed by 
the additional hearing, that is to say, the 
hearing-fee and the fee payable to Counsel 
should be paid by the appellant in any event. 

The trial of these two issues took place 
before Anantakrishna Avvar T in Anonct 
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whether in view of the provisions of s. 307 
of the Indian Succession Act the executors 
had power to mortgage the houses of their 
testator. He thought that this question could 
not properly be answered until the question 
of the validity of the plaintiffs own mort- 
gage had been settled, 

The hearing of the appeal before Ramesain 
and Cornish, JJ. was resumed on July 26, 
1935, They evidently thought that the find- 
ings of Anantakrishna Ayyar, J. were 
sufficient to establish the right of the appel- 
lant to be heard upon the appeal, for they 
proceeded to consider the question of whe- 
ther the collateral security bond of June 2. 
1919, required registration. Differing from 
the Chief Justice upon the point they decid- 
ed that it did, and that the plaintiff's suit so 
far asit sought t@ enforce a charge upon 
No. 60 was not maintainable, The plain iff, 
however, was by virtue of the promissory 
note an unsecured creditor of the testator’s 
estate for so much of the Rs. 12,000 as still 
remained owing together with arrears of 
interest and was entitled to a simple money 
decree against the executors for that amount. 
But the appellant was not a proper party to 
a suit for such a decree. The suit against 
him should, therefore, have been dismissed 
with costs. When once it had been decided 
that the plaintitf was merely an unsecured 
creditor of the testator, the question of the 
validily or otherwise of the appellant's mort- 
gages could not by any possibility be an 
issue in the suit. It would only arise for 
determination if and when the plaintiff should 
seek to enforce her decree in execution 
against No. 60. (It should be mentioned here 
that No. 68 had long since been sold in 
proceedings instituted by a person who held 
a mortgage on that house granted by the 
testator.) | 

The learned Judges nevertheless proceed- 
ed to discuss the question at some length, 
and eventuaLy arrived at the conclusion 
that the mortgages were beyond the com- 
petence of the executors and were according- 
ly invalid as between the appellant on the 
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security of his two mortgages. Having 
arrived at these conclusions and having as- 
certained that the amcunt remaining due to 
the appellant on the footing just mentioned 
was Rs. Y, and that of the total amount 
advanced by him under his mortgages there 
still remained due for principal and interest 
the sum of Rs. X, and thet the sum due 
to the plaintiff on the promissory note for 
principal and interest was Rs. 18,985-6-4, the 
learned Judges gave effect to their several 
findings in a decree dated July 26, 1935. 
Stated shortly it was tothis effect: The appeal 
was allowed, the decree of September 6, 
1932, was set aside and declarations were 
made substantially as follows :—(1) that the 
equitable mortgage of June 2, 1919, was not 
valid asa mortgage as between the plain- 
tiff and the appellant asit was not register- 
ed ; (2) that the mortgage by the executors of 
No. 60 in favour of the appellant was not 
valid as a mortgage as between the plaintiff 
and the appellant and (a) that the plaintiff 
and the appellant were respectively entitled 
to money decrees for the debts due to them 
viz., Rs. 18,985 6-4 to the plaintiff and Rs. X 
to the appellant. The decree then went 
on to order a sale of No. 60 and directed in 
effect that out of the net sale proceeds 
Rs. 18,985-6-4 should be paid to the plaintiff 
and Rs. Y to the appellant, but that if any 
balance should be left after making such 
payments it should be applied in payment 
to the appellant of Rs. X-Y. In case of 
deficiency the plaintiff and the appellant were 
to be at liberty to apply to the Court for 
payment of the same by the defendant ex- 
ecutors. Finally, it was ordered that each 
party should pay his or their own costs of 
the appeal and in the Court below. From this 
decree the appellant now appeals to His 
Majesty in Council. 


It will be observed that the decree treats 
the plamtiff and the appellant as being the 
only creditors of the testator, the only cre- 
ditors at any rate who were entitled to be 
paid out of the proceeds of saie of the pro- 
perty in suit. As to this Ramesam, J. made 


the following observations :— 

“It is necessary to*iwention one matter. After the 
whole argument was closed it was represented to us 
that there are other creditors who up to now have not 
taken any action. They are not parties to this suit. 
We do not thitk that we can adjourn this suit to 
enable them tu be made parties at this stage. It is 
possible that the claims of sume of them are barred. 
So far as the plaintiff and the fourth defendant are 
concerned, the form of the relief we have given 
practically takes the form of reljef in an administration 
action as between ti.em only and as if there are no 
other rediturs But when there are other creditors, 
our adjudication does not bind them, They can take 
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separate action impleading these parties and get appro- 
priate relief.” 

If it had been necessary to consider.the 
position of the other creditors at all, and it 
was not, their Lordships cannot think that 
this was a satisfactory way of dealing with 
them. Nor can their Lordships think 
that it was proper to qualify the de- 
claration as tothe invalidity of the plain- 
tiff’s mortgage by the insertion of the 
words ‘‘as betwean the plaintiff and the 
fourth defendant.” If the mortgage security 
be invalid by reason of the failure to have 
if registered, it is invalid for all purposes. 
That it required registration must be taken 
to have been finally determined, there being 
no cross-appeal by respondents Nos. 3 to 6 
who now represent the estate of Rangayya 
Chetti in lieu of the plaintiff who has died 
since the decree was pronounced. It neces- 
sarily follows that the only decree that could 
properly have been made after a declaration 
of the invalidity of the mortgage was a 
Simple money decree against the executors in 
favour of the plaintiff for Rs. 18,985-6-4. 
With all respect to the learned Judges it was 
wrong to direct a sale of the property in 
suit, or to make any pronouncement as to the 
validity or otherwise of the appellant's mort- 
gages, or to give the appellant any relief 
whether as against the property or as 
against the executors. Whether or not the 
appellant will eventually obtain anything 
better than was given him by the decree is 
a question upon which it is not for their 
Lordships to express any opinion. He is 
entitled to appeal from it if he thinks fit, and 
to have the decree put into the proper form. 


In their Lordships’ opinion the appeal 
should be allowed, and the decree of July 26, 
1935, should be varied as follows: there 
should be omitted from the first declaration 
the words “as between the plaintiff and the 
fourth defendant ’’; the whole of the decree 
subsequent to such declaration should be 
omitted with the exception of the order as to 
costs, and there should be substituted a 
simple money decree for payment to the 
plaintiff out of the property of the testator of 
Rs, 18,985-6-4 with interest at 6 per cent, 
per annum from July 26,1935; the order 
for costs should be varied by inserting after 
the words “each party’ the words “other 
than the fourth defendant” and by ordering 
the plaintiff to pay the costs of the fourth 
defendant of the appeal and of the suit on 
the original side of the High Court, other 
than the costs directed by the order of 
May 11, 1933, to be paid by the fourth de- 
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fendant in any event, which order is to 
remain unaffected. 

Their Lordships will humbly advise His 
Majesty accordingly. 

The respondents Nos. 3 to 6 will pay to 
the appellant such costs of this appeal as he 
is entitled to having regard to the fact that 
he is appealing in forma pauperis. 

S. Order accordingly. 


Solicitors for the Appellants :—Messrs. S. 
Lambert & White. 

Solicitor for the Respondent :—Mr. Harold 
Shephard. 
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OUDH CHIEF COURT e 
Application No. 75 of 1938 
September 2, 1941 
GHULAM Hasan, J. 
MAHABIR AND ANOTHER—DEFENDANT— 
APPLICANTS 
versus 
RAM LAL AND oTHERS—PLAINTIFIS 


AND OTHERS—OPPOSITE PARTY 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
ss. 10, 12— Held on facts and construction of deed that 
two mortgages in favour of two persons were separate 
and the value of the mortgage in question was below 
Rs. 500 and the suit for redemption of the same layin 
Revenue Court. 

The preamble of the deed showed that the mortgagor 
was mortgaging certain properties set out atthe foot of 
the deed in favour of Sand B tailor for a sum of Rs. 599 
in two villages Mand A. The share of the mortgagees 
in the mortgage consideration was separately set out 
under the entry “detail of the mortgagee’s share”, S 
mortgages was entered as having paid Rs. 300 and the 
property entered as against his name was four plots of 
land in village M and two plots of land in A. The area of 
six plots was separately given against each one of them. 
B tailor was entered as having paid Rs. 299, and the 
pro erty entered against his name was three plots of 

and with an areaof4 bighasand one biswa in village 
A only. There was no entry of any plotof land in 
village M as against him. A condition was mentioned 
in the mortgage deed to the effect that when the mort- 
gagor paid out of his own pocket the entire principal 
money in a lump sum the mortgaged property shall be 
released in his favour. It was argued upon the strength 
of this condition that the intention of the parties was 
that inspite of the specification of share given at the 
foot of the deed, the mortgage was treated as one 
transaction and that the entire sum of Rs. 599 was to be 
paid by the mortgagor on redemption. It was urged 
‘that the deed didnot specify how much each of the 
mortgagees would pay: 

Held, that the intention ofthe parties was to make 
‘two mortgages, one in favour of S, and the other in 
favour of B tailor. This conclusion followed from two 
important circumstances appearing on the face of the 
deed, one of which was that the share of each of the 
mortgagees in the money advanced under the mortgage 
was clearly specified, and the other was that the pro- 
perties mortgaged were separately allotted to each of the 
mortgagees. ‘The condition in the deed to the effect that 
the entire principal amount was to be repaid ina lump 
sum by the mortgagor might, therefore, bewegarded as 
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consistent with the intention of executing two separata 
and distinct mortgages. If the intention to execute 
two mortgages was clear from the contents of the deed, 
it followed that the mortgagor was directed under the 
condition referred to above to pay the entire principal 
amount in a lump sum which was due from him to each 
of the two mortgagees separately and not to the two 
mortgagees taken together. Hence under s. 10 of the 
U. P. Agri. Relief Act the principal sum secured by the 
mortgage, in so far as the interest of S mortgagee was 
concerned, was Rs. 300 only, and consequently the ap- 
plication for redemption of the property rightly lay to 
the Revenue Court. 


Anp. for revision against the order of the 


eet Judge of Fyzabad, dated April 1, 
1938. 


Mr. Naim Ullah, for Applicant Nos. 1 & 2 

Mr. Mohammad Ayub, for Opposite Party 
Nos. 1 tod. . 

Mr. Mohammad yub, Vakil, Guardian, 
for Opposite Party No. 8. 


Judgment.—These are two applications 
under s. 115 of the Civil P. C. directed 
against the judgment and decree dated 
April 1, 1988, passed by the District Judge 
of Fyzabad setting aside the judgment and 
decree dated March 31, 1457, passed by the 
Assistant Collector of Tanda. 

The facts are as follows .— 

On December 18, 1911, Bansgopal, the 
predecessor-in-interest of the opposite parties, 
executed a mortgage in favour of Sheo 
Narain and Barkhoo tailor for Rs. 599 mort- 
gaging two properties in villages Mundera 
and Aribpur. In the mortgage-deed the 
mortgage money was split up into two 
parts, namely Rs. 300 were entered as 
having been paid by Sheo Narain and 
Rs. 299 paid by Barkhoo tailor, Bansgopal 
on February 6, 1919 executed a deed of 
further charge for Rs. 100 in favour of 
Sheo Narain only. Bansgopal also executed 
a mortgage in favour of Sheo Narain for 
Rs. 400 on May 29, 1919, in respect of 
some other property. Bansgopal died and 
upon his death his sons, the opposite par- 
ties, filed an application for redemption 
of the mortgage under s. 12 of the Agri. 
Relief Act stating that the amount cue 
to Barkhoo mortgagee, namely, Rs. 299 
had been paid off while the amount due to 
Sheo Narain still remained, unpaid. This 
application was No. 6 of 1936 and was 
filed inthe Court of the Assistant Collector 
of Tanda. The opposite parties also applied 
for redemption in respect of the mortgage 
of 1919 in the Court of the Assistant Col- 
lector of Tanda. This was application No. 5 
of 1936. 

A preliminary objection was raised to the 
effect that the applications were not main- 
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tainable in the Court of the Assıstant Col- 
lector as the principal money secured by 
the mortgages in each case exceeded Rs. 500. 
In respect of the mortgage of 1911 it was 
alleged that the principal sum secured by 
the mortgage was Rs. 599 and not Rs. 300 
as alleged in the application. As regards 
the mortgage made in 1919, it was alleged 
that although the principal sum secured 
was only Rs. 400 yet on account of a 
condition in the said mortgage deed it 
could not be redeemed unless the earlier 
mortgage of 1911 had been redeemed. The 
principal money secured thus exceeded 
Rs. 500. This objection was based on the 
provision ofs 10 ofthe U. P. Agri. Relief 
Act which lays down that applications under 
s. 12 for redemption of the property shall 
if the principal money “does not exceed 
Rs. 500 be brought before the Collector. 

The learned Assistant Collector upheld 
the preliminary objection and ordered the 
return of the applications for presentation 
to the proper Court. 

The learned District Judge in appeal set 
aside the decision of the Assistant Collector 
and held as regards the application in respect 
of the mortgage of May 29, 1919 that the 
consideration being Rs. 400 it was clearly 
entertainable by the Revenue Court. As 
regards the application arising out of the 
mortgage of 1911, the learned Judge took 
the view that the mortgage represented 
two transactions, one in favour of Barkhoo 
tailor and the other in favour of Sheo 
Narain, and that the mortgage of Barkhoo 
tailor having admittedly been redeemed, 
the successors-in-interest of the mortgagor 
were entitled to apply for redemption in 
respect of the portion unredeemed, namely 
the portion of Sheo Narain for Rs. 300. 
He also took into consideration the deed of 
further charge for Rs. 100 and observed 
that the consideration of the mortgage as 
well as the deed of further charge did 
not exceed Rs. 400 and the application 
was, therefore, rightly filed in the Revenue 
Court. In the result he allowed the appeals 
and directed that both the applications 
should be disposed of by the Revenue Court 
according to law. 

The defendants tothe applications, who 
are the successors-in-interest of Sheo-Narain, 
have preferred two revision petitions to 
this Court. Civil Revision No. 75 of 1938 
arises out of application No. 6 of 1936 while 
the Civil Revision No. 76 of 1938 arises out 
of application No. 5 of 1936. 

Learned Counsel for the applicants has 
frankly conceded that he is unable to press 
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the application: No. 76 of 1938 and concedes 

that the principal sum secured by the 
mortgage of May 29,1919, did not exceed 
Rs. 400 and the application for redemption, - 
thersfore, was consequently rightly filed in 
the Revenue Court. Section 115 Appli.. 
No. 76 of 1938, therefore, stands dismissed 
with costs. ' 

As regards s, 115 Application No. 75 of 
1938, it has been contended on behalf of 
the applicants that the mortgage of 1911 
Was one and indivisible and that the princi- 
pal sum secured by the mortgage was 
Rs. 599 and consequently the application 
for redemption should have been filed in 
the Civil Court as-it was beyond the juris- 
diction of the Revenue Court. The only 
question, therefore, which arises for deter- 
mination is whether the Assistant Collector 
had jurisdiction under s. 10 of the U.P. 
Agri. Relief Act to entertain the application 
for redemption in respect of the mortgage 
of 1911. In orderto arrive at a decision 
on this point it is necessary to examine 
the mortgage deed and to ascertain the 
intention of the parties in executing that 
mortgage. The preamble of the deed 
shows that the mortgagor was mortgaging’ 
certain properties set out at the foot of the 
deed in favour of Sheo Narain and 
Barkhoo tailor for a sum of Rs. 599 in two 
villages Mundera and Aribpur. It appears 
that the share of the mortgagees in the 
mortgage consideration is separately set 
out under the entry “detail of the mort- 
gagee’s share’. Sheo Narain mortgagee is 
entered as having paid Rs. 300 and the pro- 
perty entered as against his name is four 
plots of land in village Mundera and two 
plots of land in Aribpur. The area of 
six plots is separately given against each 
one of them. Barkhoo tailor is entered as 
having paid Rs. 299 and the property en- 
tered against his name is three plots of land, 
with an area of 4 bighas and one biswa 
in village Aribpur only. There is no entry 
of any plot of land in village Mundera as 
against him. 

Learned Counsel for the applicants has 
relied on the condition mentioned in the 
mortgage deed tothe effect that when the’ 
mortgagor paid out of his own pocket the 
entire principal money ina lump sum the 
mortgaged property shall be released in his 
favour. It is argued upon the strength of 
this condition that the intention of the par- 
ties was that inspite of the specification of 
share givén at the foot of the deed, the 
mortgage was treated as one transaction 
and that fhe entire sum of Rs. 599 was to 
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be. paid by the :“mortgagor on redemption. 
In this connection reference has also been 
made to the payment ‘of Rs. 20 as Govt. 
‘Revenue and it is urged that the deed 
does not specify how much each of the 
mortgagees would pay. Having considered 
thelanguage and the contents of the deed, 
fam of opinion that the intention of the 
parties was to make two mortgages, one 
in favour of Sheo Narain, and the other 
in favour of Barkhoo tailor. This conclu- 
sion follows from two important circumstan- 
ces appearing on the face of the deed, one 
of which is that the share of each of the 
mortgagees in the money advanced under 
the mortgage was clearly specified, and the 
other is that the properties mortgaged were 
separately allotted to each of the mortga- 
gees. The condition in the deed to the effect 
that the entire principal amount was “to be 
repaid ina lump sum by the mortgagor 
may therefore be regarded as consistent 
with the intention of executing two separate 
- and distinct mortgages. Ifthe intention to 
execute two mortgages is clear from the 
contents of the deed, it follows that the 
mortgagor was directed under the condition 
referred to above to pay the entire principal 
amount in a lump sum which was due from 
him toeach ofthe two mortgagees separate- 
ly and not to the two mortgagees taken 
together. This construction of the mortgage 
deed receives additional support from the 
fact that when the deed of further charge 
came to be executed by Bansgopal on 
February 6, 1919, it was executedin favour 
of Sheo Narain only and not in favour of the 
two mortgagees. Further in the deed exe- 
cuted on May 29, 1919, by Bansgopal in 
favour of Sheo Narain in respect of another 
property the mortgage money of Rs. 299 due 
to Barkhoo tailor under the mortgage deed 
of 1911 was made dehandi in specific terms 
by Bansgopal in the aforesaid deed. The 
entry given in that deed shows that the 
mortgagor directed that Rs. 299 due to 
Barkhoo tailor mortgagee out of the entire 
amount of Rs. 599 mentioned in the deed 
of 1911 should be paid by Sheo Narain. 

_ I am satisfied, therefore, that the inten- 
tion of the parties was to execute two 
mortgages inthe year 1911 and the view 
taken by the learned District Judge on this 
point is correct. I hold, therefore, that 
under s. 10 ofthe U. P. Agri. Relief Act 
the principal sum secured by the mortgage, 
in so far as the interest of Sheo Narain 
‘mortgagee was concerned, was Rs. 300 only, 
and consequently the application filed 
‘against his successors-in-interest for re- 
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demption of the property rightly lay to thè 
Revenue Court. | 

The result is that this application also 
fails and is dismissed with costs. 


D. ~ Applications dismissed. 
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Defamation—Fair &omment—Journalist — Extent 
of privilege —Burden of proof—Words defamatory 
—Burden to prove truth—Malice, proof of, necessity 
of—Plaintiff conducting classes in physical culture 
and dancing—Imoputation that future of girls attend- 
ing classes would be spoiled, if defamation — News- 
paper —Range of criticism is not wider than that of 
individual —Hvery communication of public interest 
is not privileged—Criminal offence — Imputation of 
—Inference must be clear and unequivocal. 

Any person, whether he is a private individual or a 
public journalist, hasa right to hold any views he 
pleases on the subject, and to express thesame. It is 
immaterial whether the opinion or the comment is 
correct or not correct, whether it is jusi or unjust, or 
whether it is couched in language which may noterr 
on the side of moderation. What is material and im- 
portant is that the comment must not go beyond the 
limits which the law calls “fair.” [p. 505, col. 1.] 

It is not necessary for the plaintiff to prove that the 
words are false. Ifthe words are defamatory, they are 
presumed to be false, and it is for the defendant if he 
seeks to justify them to prove that they are substantial- 
ly true. It is not necessary for the plaintiff to prove 
any malice on the part of the defendant. Itisonly for 
the purpose of rebutting the defence of qualified privilege 
that it becomes necessary to prove express malice in 
the sense of improper motive on the part of the defen- 
dant. [p. 505, col. 2.] 

To say of a person in respect of her profession or 
calling where the profession or calling of the plaintiff is 
that of an instructress in physical culture and dancing 
that she is unfit and incompetent for the purpose is, 
defamatory; but to say that the future including the 
social, religious and moral future of the girls would be 

spoiled by attending classes of the type of classes which 
the plaintiff conducts isto impute to the plaintiff an un- 
fitness which is worse than attributing mere incapacity 
and amounts to defamation. [p. 506, col. 1.) 


No action, lies against a defendant if he can prove 
that the words complained of area fair and bona fide 
comment on a matter of public interest. The onus is 
upon the defendant tio show that the subject commented 
upon isa matter of public interest, that the statements 
of fact relating thereto are true, and that the comment 
based upon the facts is a fair and bona fide comment, 
It is the expression of the criticism that has to be fair. 
It is not necessary to prove malice on the part of the 
defendant, though malice may sometimes be proved to 
show that the comment is not fair. Nor is it a defence 
to allege that the defendant bona fide believed that his 
statements were true. If the imputation is not warrant- 
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æd by the facts, it takes the statements out of the 
sphere of fair comment. [p. 507, col. 1.) 

+ Newspapers are subject to the same rules as other 
critics, and have no special right or privilege, and in 
spite of the latitude allowed to them, it does not mean 
that they have any sperial right to make unfair com- 
ments, or to make imputations upon the character of a 
person, or imputations upon or in respect of a person’s 
profession or calling. .28 Ind. Cas. 661 (5), relied 
on. {p. 907, col..2.] 

The range of a journalist’s criticisms or comments is 
as wide as, and no wider than, that of any other 
subject. [ibid.] 

It may be true in one sense to say that the news- 
papers owe a duty to their readers to publish any and 
every item of news that may interest them. But this 
is rot sucha duty as makes every communication in 
the paper relating to a matter of public interest a 
privileged one. Chapman v. Ellesmere (6), relied 
on. [p. 508, col. 2.] 

An imputation of a criminal offence in order to be 
actionable perse, whichis a drastic remedy, must be 
a distinct charge and must ngt bea mere statement of 
suspicion. It may be made in so many words, or it may 
be made in words from which the charge could be 
inferred; but the inference must be clear and un- 
equivocal. Simmons v. Mitchell (9), relied on. [p. 510, 
cols. 1 & 2.) 


Messrs. J. H. Vakeel and H. R. Pardi- 
walla, for the Plaintiff. 


Messrs. Jehangir B. Patel and S. A. 
Desar, for the Defendant. 


Judgment.— This is a suit for damages 
for defamation consisting partly of libel and 
partly of slander, and for an injunction 
restraining the defendant, his servants and 
agents and each and every of them from 
further printing, circulating, distributing or 
otherwise publishing the said libels and/or 
slanders or any similar libels and/or slanders 
affecting the plaintiff. The words com- 
plained of as libel are set out in para. 7 of 
the plaint, and were printed and published 
by the defendant in the issue of the Kom 
Sevak of September 22, 1940, a weekly 
journal in Gujarati published every Sunday 
which was started by him some time about 
the end of 1935. Defendant stated that he 
and hissons were the owners of the paper 
in partnership, and that he himself was 
the editor, printer and publisher. The 
paper is mostly read by members of the 
Parsi community, but has a circulation also 
amongst members of the other communities. 
The words complained of as slander are 
also mentioned in para. 7 of the plaint, and 
were, according to the plaintiff, spoken by 
the defendant in reference to her at a 
public meeting held in Sir Cowasji Jehangir 
Hall, Bombay, on September 26, 1940. The 
defendant has put In a very long and 
prolix written statement containing matters 
which are mostly irrelevant to the issues in 
the suit. The publication of the words com- 
plained of as libel is not denied; but the 
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.defence is that the words are a fair and 


bona fide comment. ona matter of public 
interest, and also that they were published 
on a privileged occasion. With regard to 
the words complained of as slander, the 
defendant denied that he uttered the words 
referred to by the plaintiff, and that if ‘he 
did, they were spoken ona privileged occa- 
sion. In any event he contends that they 
are not actionable per se, that is, without 
proof of special damage. 

Plaintiff is a married woman, and gives 
instructions in physical culture in various 
institutions in Bombay. She conducts a 
physical culture and dancing class at her 
place of residence at Gowalia Tank Road. 
She also runsthe ‘‘Udyoga Ashram” for 
poor Parsi girls over the age of fourteen in 
two rooms ina house at Charni Road Junc- 
tion, which have been given to her rent-free. 
Those classes are run with the help of other 
honorary Parsi lady teachers, who give 
instructions in cutting, sewing, knitting 
and all kinds of fancy and embroidery 
works. This instruction is given free of 
charge to the girls. About April 1940, plain- 
tiff and several other Parsi ladies and gen- 
tlemen started the “Parsi Amateur Dramatic 
Society” for staging plays, dramas and 
dramatic entertainments for helping chari- 
ties, particularly Parsi charities. At pre- 
sent the number of members of the Society 
is about forty. There were no rules nor 
any constitution for the Society until the 
beginning of this year. About this time 
also one Mrs. Bapsy Sabawalla, a well- 
known social worker in Bombay, -started 
collecting a fund for purchasing ambulances 
in aid of the Bombay War Gifts Fund, 
and the Society thought of staging a Guja- 
rati play in aid of Mrs. Sabawalla’s fund. 
At first it was decided to stage one particular 
play, but it was given up. The Society 
then decided to stage the play named 
“Aflatoon,’ which was written by Mr. 
Phirozeshah Jehangir Murzaban, now de- 
ceased, the plaintiff’s father-in-law. The 
play was rehearsed from time to time after 
April 1940, generally in the plaintiff's class 
at Gowalia Tank Road, and it was finally 
staged on September 29, 1940 with a cast 
of a large number of persons, some of 
whom were ladies, and was performed before 
a Parsi audience. Many parts of the 
original play, which the Society considered 
were unsuitable for being performed by 
amateurs and before a modern: audience, 
were cut off and dropped. About the end 
of August last the defendant, who came to 
know that the play was about to be staged, 
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started ari agitation inthe columns of his 
paper Kom Sevak, not against the staging 
of the play,” but against Parsi men and 
women taking part in acting plays upon 
the stage, whether as amateurs or profes- 
sionals. “His view isthat the appearance of 
Parsi men and women together on the stage 
is far from desirable, and even harmful to 
the interests and welfare of the community, 
and especially of the women who take 
part with the men upon the stage. It ap- 
pears. that the Parsi community is divided 
over the merits of this question, which has 
‘been agitated for many years in Bombay, 
‘the “orthodox” section of the community, 
as it is called, being against the appearance 
of Parsi men and women together on the 
stage, and the other section called the 
“reformists” pulling the other way. There 
is no evidence before me as to which of these 
sections is the larger, though 16 1s quite prob- 
able that it is the orthodox section which has 
the majority behind it. It was because of this 
controversy that the Society decided to 
perform the play of “Aflatoon” before a Parsi 
audience only, though, according to the 
plaintiff, there was nothing that was objec- 
tionable in the play and nothing to prevent 
it from being performed on thestage before 
a cosmopolitan audience. It was decided 
to stage it only before a Parsi audience, 
because of the agitation going on in the 
Press. . 

“Many affidavits were made on the notice 
of motion for an injunction against the 
defendant last October. About the merits 
of this controversy there are various state- 
ments inthe written statement; defendant's 
Counsel was full of it, and so was the 
defendant. The merits of the controversy 
are, however, not before the Court. It is 
not a question on which the Court is called 
upon to express any opinion. The only 
opinion that the Court can express is that 
any person, whether he is a private in- 
dividual or a public journalist, has a right 
to hold any views he pleases on the subject, 
and to express the same. It is immaterial 
whether the opinion or the comment is 
correct or not correct, whether ib is just or 
unjust, or whether it is couched in language 
which may not err on the side of moderation. 
What is material and important is that the 
comment must not go beyond the limits 
which the law calls “fair.” What the 
plaintiff complains of is that the words 
published about her in the Kom Sevak of 
September 22, are defamatory. As pointed 
out in MHalsbury’s Laws of England, 
Vol. 20, Hailsham’s ‘edition, para. 493, 
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“A statement which, being published of another 
in the way of his lawful trade, business, profession, 
calling, or office, conveys a reflection on him cal- 
culated to disparage or injure him therein, is a 
defamatory statement, even though it be not cal- 
culated to hold him up to hatred, contempt or 
ridicule.” 


Section 499, Expl. 4, I. P. O. attempts a 
more detailed explanation or’ description of 
what a defamatory statement is; but the 
principle isthe same. It is not necessary 
for the plaintiff to prove that the words 
are false. If the words are defamatory, 
they are presumed tobe false, and it 1s 
for the defendant if he seeks to justify 
them to prove that they are substantially 
true. Itis not necessary for the plaintiff 
to prove any malice on the part of the 
defendant. Itis only for the purpose of 
rebutting the defence of qualified privilege 
thatit becomes necessary to prove express 
malice in the sense of improper motive on 
the part of the defendant. It is in evidence 
that the defendant began writing about the 
subject in the columns of the Kom Sevak 
from about September 1, 1940. He wrote 
again onthe 8th and also on September 15, 
1940. It was, however, in the issue of 
September 22, that he wrote and published 
the words firstly set out in para. 7 of the 
plant. Counsel for the defendant objected 
to the office translations of the passages 
referred to in the plaint; but there are 
now Official translations before the Court. 
The first passage, which hasbeen put in as 
Ex. A, runs as follows : 

“In the past Mr. Adi Murzban, Mr. Rustom 
Murzban and Mr. Ratan B. S. N. Cooper were 
working as actors in the drama ‘Aflatoon.’ And this 
time they havedeclined to work as actors and have 
preserved their self-respect; for which Mr. Adi 
Murzban and Mr. Ratan B. 5. N. Cooper deserve 
to be congratulated, What we regret most, is this 
that when Mr. Rustom Murzban who was to take 
part in this drama has, according to what we have 
heard, stayed out, why does his wife Mitha Murzban 
persist (in her idea)to play her part in this drama, 
and spoil the future of the poor girls attending her 
class? Now, parents beware! Donot send your girls to 
classes of this type, where their future would be 
ruined.” 

The person referred to in this passage as 
Mitha Murzban is the plaintiff, and Mr. 
Rustom Murzban is her husband. There Is 
nothing objectionable in the first part of 
this passage ending with the words ‘‘persist 
(in her idea) to play her part in this drama.” 
What the plaintiff complains of as alleged 
libel are the last words, wiz, that by 
persisting in playing her part, the plaintiff 
will spoil the future of the Parsi girls attend- 
ing her class, and the warning to Parsi 
parents not to send their girls to classes of 


* 


906 


this type, meaning the type of the plaintiff's 
class, where their future would be ruined. 
In the first place, the words “her class,” 
according tothe defendant, refer only to 
the class which the plaintiff conducts at her 
place of residence, Gowalia Tank Road. 
According to the plaintiff, she conducts, not 
only that class, but also the classes known 
as the Udyoga Ashram.” The important 
words are ‘spoil the future of the poor Parsi 
girls’, A question arose as to what is the 
correct interpretation of the Gujarati word 
for ‘future.’ The defendant in his explana- 
tion first said that it meant the ‘fortune’ of 
the girls, and he illustrated it by a refer- 
ence to Ex 1, which refers rather to their 
matrimonial prospects. Later on, he cor- 
rected himself and said that the word ‘future’ 
was general and compréhensive, and would 
mean or include social, religious and moral 
future. The plainliff alleges that it means 
and includes moral and spiritual future also. 
By spiritual future or religious future is 
meant the religious faith or the religion of 
the Parsi girls. Itisthis last part of the 
passage to which objection is taken. To 
say of a person in respect of her pro- 
fession or calling—and the profession or 
calling of the plaintiff is that of an instruct- 
ress In physical culture and dancing—that 
she is unfit and incompetent for the purpose 
is, In my opinion, defamatory; but to say 
that the future including the social, 
religious and moral future of the girl 
would be spoiled by attending classes of the 
type of classes which the plaintiff conducts 
isto impute to the plaintiff as unfitness 
which is worse than attributing mere in- 
capacity. 


_ The second passage appears in the same 
issue, though not continuously with the first. 
It is headed “A grave reminder,” the 
first part of which refers to an incident, 
which happened in the year 1939 in connec- 
tion with one Mrs. Gadiwala, who was 
attending the ““Udyoga Ashram” at Charni 
Road Junction. She was a married woman 
about 27 yearsold. Some time about July 
or Augtist 1939, she ceased to attend the 
‘“Udyoga Ashram,” and it was afterwards 
discovered that she had been converted to 
Islam and had married a Moghul. These 
are facts, or at any rate, are not disputed 
by the plaintiff. The writer goes on to say: 
“Is it necessary to give to Mrs. Mitha 
Murzban a grave reminder of that?” He 


continues as follows : Y 

“We would put this question only to this Bai 
Mitha; if so dire is the consequence in connection 
with a girl attending a class, have you as well as 
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the people concerned any idea as to the extent to which 
the future of the Parsi girls would be spoiled by mak- 
ing them act as actresses on the stage ?”’ 


The last words ‘act as actresses on the 
stage’ are printed in bold type in the pas- 
sage. Itis really difficult to see the con- 
nection between a woman who attended 
the ‘‘Udyoga Ashram,” and who afterwards 
left it and became a Muhammadan and 
married a Moghul, and the performance 
by Parsi girls upon the stage. In order to 
explain this connection, defendant stated in 
his evidence that what ismeantis that if a 
girl like Mrs. Gadiwala came to grief 
merely by attending the class, viz., the 
“Udyoga Ashram,” in the sense that she 
had only a restricted freedom of move- 
ment, how much worse would be the con- 
sequence for girls appearing on the stage 
who, according to the defendant, would 
have unrestricted freedom. Why the girls 
appearing on the stage should, after the 
performance isover, have unrestricted free- 
dom has not been explained. In fact 
reading the words of the passage in their 
plain ordinary meaning there is no reference 
to the restricted freedom of the one, 
and the unrestricted freedom ofthe other, 
either expressly or even by suggestion. The 
words used are that ‘the future of the Parsi 
girls would be spoiled.’ In this case also the 
word ‘future’ means and includes their 
social, religious and moral future. The 
defendant stated that he did not suggest that 
Mrs. Gadiwala’s conversion and marriage 
were the results of her attending the 
“Udyoga Ashram;” but the suggestion is that 
if a girl attending a class like the plaintiff's 
class, “Udyoga Ashram,” came to such a 
result, the girls appearing with the plaintiff 
upon the stage would come toa result far 
worse than that of Mrs. Gadiwala. The only 
connexion between the two, or the only com- 
mon link between the two, viz., Mrs. Gadi- 
wala’s attendance of the ‘‘Udyoga Ashram” 
and girls appearing with the plaintiff upon 
the stage, is the plaintiff herself. To my mind 
it is rather far-fetched, if not fanciful, to 
suggest that the distinction sought to be 
drawn was between some imaginary res- 
tricted freedom and an equally imaginary 
unrestricted freedom. Another explanation 
that was given was that the attack, if any, 
is on the classes, and not upon any one con- 
ducting the class. This is another fanciful 
explanation. As pointed out by Halsbury 
in the same volume in para. 494 : 


“a statement which in form is only a criticism 
of goods may, nevertheless, involve a reflection on the 
səller or maker, and thus be the foundation of an 
action of libel or slander properly so called.” 

e 
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Similarly a statement may appear in the 
form of a comment upon classes that may 
nevertheless involve a reflection upon the 
fitness of the person conducting the classes, 
and be the foundation of an action for libel. 
Both these passages suggest that the plaintiff 
is unfit to carry on her classes for poor Parsi 
girls, because by attending the classes their 
future would be ruined. She is, therefore, 
unfit to discharge the duties of her profes- 
sion, or the duties in respect of her calling; 
and the imputation would have a tendency 
to prejudice her in the way of her profession 
or calling. The statements are, therefore, 
defamatory of the plaintiff and constitute a 
libel. No action, however. lies against a 
defendant if he can prove that the words 
complained of are a fair and bona fide 
comment on a matter of public interest. 
The onus is upon the defendant to show 


that the subject commented upon is a mat- .- 


ter of public interest, that the statements of 
fact relating thereto are true, and that the 
comment based upon the facts is a fair and 
bona fide comment. It is the expression of 
the criticism that has to be fair. Itis not 
necessary to prove malice on the part of the 
defendant, though malice may sometimes 
be proved to show that the comment is not 
fair. Nor is it a defence to allege that the 
defendant bona fide believed that his state- 
ment were true. There is no exact defini- 
tion of what a matter of public interest is. 
Matters of public interest are numerous, 
and are usually grouped under certain heads; 
but generally speaking, they are subjects 
which invite public attention, and are open 
to public discussion or criticism. There is 
also no definite standard of what a fair and 
bona fide comment is. In Merivale v. 
Carson (1) Lord Esher M. R. as far back as 
1887 proposed the following test (p. 280*) : 

“What is the meaning of a ‘fair comment’? I 
think the meaning is this: is the article in the opinion 
of the jury beyond that which any fair man, how- 
ever prejudiced or however strong his opinion may be, 
would say of the work in question? Evey latitude 
must be given to opinion and to prejudice, and then 
an ordinary set of men with ordinary judgment must 
say whether any fair man would have made such a 
comment on the work. It is very easy to say what 
would be clearly beyond that limit if, for instance, 
the writer attacked the private character of the author. 
But itis much more difficult to say what is within 
the limit. That must depend upon the circumstances 
of the particular case.” 


\ It is further stated at p. 281* that a com- 
ment may be independent, bold and even 
exaggerated, and that mere exaggeration, 


- (1) (1887) 20Q B D 275; 58 LT 331; 36 W R 231; 

52 J P261. . 
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however gross the exaggeration may be, 
would not make the comment unfair. The 
question for consideration is: whether “any 
fair man, however prejudiced he may be, 
however exaggerated or obstinate his views, 
would have said that which this criticism 
has said of the work which is criticised. If 
it goes beyond that, then you must find for 
the plaintiff ; if you are not satisfied that it 
does, then it falls within the allowed limit, 
and there is no libel at all.” The same 
test, in my opinion, would apply to every 
comment, including a defamatory imputation 
as to character or profession or calling, 
unless the imputation is a correct or reason- 
able inference warranted by the facts com- 
mented upon: see the remarks of Fletcher 
Moulton, L J. in Hunt v. “Star” Newspaper: 
Co. Lid. (2) at p. 320; the remarks of Lord 
Atkinson in Dakhyl v. Labouchere (8) at 
p. 329, and the remarks of Kennedy, L. J. 
in Peter Walker & Son, Lid. v. Hodgson (4), 
at p. 206. Newspapers are subject to the 
same rules as other critics, and have no 
special right or privilege, and in spite of 
the latitude allowed to them, it does not 
mean that they have any special right to 
make unfair comments, or to make imputa- 
tions upon the character of a person, or 
imputations upon or in respect of a person’s 
profession or calling: see Arnold v. 
Emperor (5), where it was pointed out by 
the Privy Council that the range of jour- 
nalist’s criticisms or comments is, as wide as, 
and no wider than, that of any other subject. 
This controversy, which gave raise to the agi- 
tation, is no doubt, in my opinion, a subject 
of public interest ; but it cannot be said to 
be a reasonable inference warranted by the. 
facts to say that the plaintiff who was one: 
of the performers in the play would ruin the: 
future of the Parsi girls attending her class. 
or classes, and was therefore unfit to carry 
on her profession. As the imputation is not 
warranted by the facts, it takes the state- 
ments out of the sphere of fair comment. 

The other defence is that the words were 
published on a privileged occasion. No action 
lies for a communication made upon an 
occasion of qualified privilege and -fairly 
warranted by it, unless itis proved by the 


(2) (1908) 2K B 309 (320); 77 LI KB 732; 98 LT 
629; 52 S J 376: 24 T L R459, 

(3) (1908) 2 K. B 325n (329);77 LJ K B 728; 96 L T 
29$, 23T L R 364. 
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piaintiff to have been made maliciously, 
that is, with an improper motive; malice, it 
has been -said, destroys the privilege. Com- 
munications are made upon occasions of 
qualified privilege if made (a) by a person 
in discharge of a public or private duty 
Whether legal, moral or social to a person 
who is interested in receiving it, or (b) by a 
person who has an interest to be protected 
communicating Information relevant to that 
interest to a person honestly believed to 
have a duty to protect it, or (c) by a person 
in matters when a common interest or a 
reciprocal duty or interest arises in respect 
of the subject matter of the communication 
between the person and the person or per- 
sons to whom the communication is made. 
It is essential that there should be recipro- 
city of either a duty to communicate and an 
interest to receive, or an interest to com- 
municate and a duty to receive, or a common 
interest or reciprocal duty to communicate 
and to receive the information. It is in- 
cumbent upon the defendant to prove: (a) 
that the words were published on a privi- 
leged occasion, and (b) that the communi- 
cation was relevant or pertinent, to the 
occsion. It is not enough for him to prove that 
he honestly believed in his duty or interest 
and in the corresponding duty of his readers; 
or that he believed honestly in the relevancy 
of what he said. It is necessary that the 
‘Courts should be satisfied that what he com- 
municated was something, which a reason- 
able person could have done. 

The occasion for the communication of the 
words complained of is described in para. 7 
of the written statement as follows, namely, 
that the statements were made in discharge 
of a moral or social duty and on a matter 
of public importance on which there was 
an interest common to the writer and to the 
persons to whom such statement was con- 
veyed. The defendant must also show that 
what he communicated was relevant òr per- 
tinent to the privileged occasion. Any attack 
or personal imputation upon a person’s cail- 
‘ing or profession cannot be said to be relevant 
‘to, or fairly warranted by, the occasion ; 
‘nor can if be said to be a mere incidental 
reference. In some cases, the whole public 
‘or section of the public may have an in- 
terest in being informed, as, for instance in 
the case of a controversy on a matter of 
public interest carried on in the Press such 
as this particular controversy was. Even in 
such cases the communication must be re- 
levant to the occasion, that is relevant to the 
discharge of the duty or the protection of 
the common interest. The statements made 
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by the plaintiff are not,in my opinion, re- 
levant or pertinent to the controversy about 
Parsi girls generally appearing upon the 
stage. It was pointed out by Romer, L. J.. 
in Chapman v. Ellesmere (6) at p. 474 that 
it may be true in one sense to say that the 
newspapers owe a duty to their readers to 
publish any and every item of news that may 
interest them. But this is not such a duty as 
makes every communication in the paper 
relating to a matter of public interest a 
privileged one. The second part of the plain- 
tiffs case is that the defendant slandered. 
her at a public meeting of the Parsis con- 
vened by the Parsi Federal Council in the Sir 
Cowasji Jehangir Hall on September 26, 1940, 
to protest against the appearance of Parsi 
girls along with men on a public stage. The 
words complained of by the plaintiff are set 
out about the end of para. 7 of the plaint. 
They are as follows : 

“The girls who are going to take part in the play 
‘Aflatoon’ are not allowed even to go to their parents’ 
home. The father of this girl is present here. (At 
this stage a Parsi gentleman named Mr. Pestonji 
Mehta which is a mistake for Jamsetji Mehta who is 
the father of the girl entered the stage and supported 


the facts published (mentioned) by Mr. Nusserwanji) 
Mr. Nusserwanji there meaning the defendant.” 


Plaintiff admitted that she herself was not 
present at the meeting; and it was, therefore, 
incorrect for her to say in the verification 
clause that all that was stated in para. 7 in- 
cluding these words was true to her own 
knowledge. She, however, alleges that these 
words were spoken in reference to her and 
that is not specifically denied by the defen- 
dant in his written statement. Defendant 
has also not specifically denied that these 
were the words spoken, but has done so im- 
pliedly by setting out in his written state- 
ment what according to him were the words 
he spoke. His version of what he spoke is 
as follows: 

“T have come to learn that some of the Parsi girls 
are going to take part in this play (Aflatoon) against 
the wishes of their parents. Since the agitation in 
my paper against this movement one of such girls has 
been staying away from her parents’ house for a 
month. Asaninstance I shall call the father of the 
girl who is sitting here and he will bear me out.” 

The plaintiff's Counsel argued that the 
words quoted in para. 7 were substantially 
the words used by the defendant, or were 
words which are the same in effect. It was 
formerly essential for the plaintiff to prove 
the actual words pleaded; but it has now 
been heldtthat it is enough to prove the sub- 
stance of the words set out in the statement 
of claim of the plaint: see the remarks of 


(6) (1932) 2 K B 431 (474); 101 L J K B 376; 146 LT 
538; 768 d 248; 48 T L R 309. 
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Coleridge, L. O. J., in Harris v. Warre (T) 
at p. 128. In Tournier v. National Provin- 
cial and Union Bank of England (8), At- 
kin, L. J., pointed out at p.488 that “No 
| Slander of any complexity could ever be 


proved if the ipsissima verba of the pleading 
had to be established.” 


Whatever the words used were, plaintiff 
has to prove as she alleges that those words 
meant and were understood to be meant 
that she had been guilty of the criminal 
offence of wrongfully confining the girl Mani 
Jamshedji Mehta, and that in confining her 
the plaintiff had used physical force or vio- 
lence, in order to compel her to take part in 
the performance of the play against the 
wishes of her parents. There is no refer- 
ence to the use of physical force or to any 
illegal detention in the words set out in the 
plaint.- What is alleged by the plaintiff is 
that the defendant said that the girls who 
were to take part in the play of Aflatoon 
were not even allowed to go to their parents’ 
home, and Mani Mehta was one of such girls. 
Mani Mehta and her parents were called, 
and they denied this allegation. The girl’s 
father, Mr. Jamshedji Mehta, an old man of 
about seventy-five, was also present at the 
meeting; and he said that he was too confus- 
ed to follow what the defendant said; but at 
the defendant’s instance he got up on the 
stage and then sat down. If, however, the 
plaintiff contends that even these words, viz., 
that the girls are not allowed even to go to 
their parents’ home, were understood to 
mean that she had committed a criminal 
offence, it is for her to prove that the words 
were capable of conveying, and in fact did 
convey, that meaning; and the. evidence 
must be sufficiently strong and cogent for 
the purpose. 


Besides the girl’s father who denied what 
the defendant had said, plaintiff called three 
other witnesses: Dara Kapadia, a reporter 
of the Jame-Jamshed, one Ibrahim Haji 
Mahomed Mistry, who calls himself a free- 
lance journalist and who writes to the Press, 
and one Hirjibhai Byramji Warden, who is 
related to the plaintiff, being her maternal 
uncle. Kapadia and Warden made a joint 
affidavit on the notice of motion for injunc- 
tion, and both stated in their affidavit, as 
they stated here, that the defendant did say 
in his speech that Parsi girls were made to 
take part in the play against their parents’ 


(7) (1879) 4 C P D 125 (128); 48 LJ C P 310;40 LT 
399, 27 W R 461. 


(8) (1924) 1 K B 461 (4488); 93 LJ K B 449; 130 LT 
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wishes. Kapadia stated that the defendant: 
also said that one girl was wrongfully con- 
fined. Warden stated that the defendant 
said that girls were detained by force both 
by the plaintiff and her husband, and that 
the same night after the meeting was over 
he went up tothe plaintiff to enquire about 
the serious charge that had been made 
against her. Ibrahim Mistry only stated 
that the defendant said that the giris had 
not been allowed to see their parents for a 
month, and Mani Mehta was one of them. 
He stated that he asked the plaintifi’s hus- 
band over the phone whether any girl was 
detained in his house, and that he received 
a reply that it was not true. On the other 
hand defendant denies that he spoke about 
any wrongful or possible detention at all, 
or made any such, allegation. He says he 
did not even refer to the plaintiff. Three 
Witnesses were called on his behalf who 
were present at the meeting, two of whom 
actually spoke at the meeting. The man 
who did not speak was Framroze Banker ; 
but he said that he was a great admirer and 
friend of the defendant, and he always took 
whatever the defendant said as correct. He 
further stated that at the end of the meeting 
he saw Jamshedji Mehta, who spoke to him 
of his own accord, and told him that his 
daughter Mani was about to take part in the 
play against his and his wife’s, i. e., her 
mother’s wishes. When Mr. Mehta was con- 
fronted in the box with Banker, he said 
that he had not seen or met Banker at all 
that evening. 


I entirely agree with Counsel’s comment 
upon Mr. Banker that he was a partisan 
witness of the defendant, and I place no re- 
liance upon his evidence. There are, how- 
ever, two independent witnesses, who belong, 
no doubt, to what is called the “orthodox” 
section, and are friends of the defendant, 
but who cannot be said to be partisan wit- 
nesses. One of them was Mr. Cowasha 
Manekshaw Talvarkhan, who was until 1937 
a practising Advocate of this Court. He 
stated what according to him happened at. 
the meeting, when defendant called the old. 
man on the stage, and the old man nodded 
and raised up his hands as if to approve of 
what the defendant had stated. This is 
slightly a modification of the words used in 
his affidavit that the old man “corroborated” 
what the defendant said. All the witnesses 
were, however, agreed that no particular: 
reference was made to the plaintiff.. Mr.. 
Talyarkhan stated that the words ‘shame, 
shame’ that came from the audience were 
directed against one Pestonji Kapadia. Mr 
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‘Banker said that the words ‘shame, shame’ 
were directed against the organisers of the 
performance, and amongst its organisers 
plaintiff would be included; but he did not 
say that the plaintiff was referred to by 
name. Mr. Dadachanji, however, stated in 
his evidence that nobody ever said ‘shame, 
shame’ af all at the meetirig. One thing is 
significant, namely, that Mr. Talyarkhan, 
who was once a practising lawyer, should 
have referred in his speech to “habeas 
corpus proceedings.” Mr. Warden. was right 
-when he too said that habeas corpus pro- 
ceedings were referred to, though Warden 
went further and said that they were refer- 
red to in connexion with Mani Mehta and 
her illegal detention by the plaintiff. Mr. 
Talyarkhan, in his evidence, however, stated 
that he did refer to habews corpus proceed 
ings; but he said he put the case in the alter- 
native to the audience. He said that he 
knew nothing as to what had happened; but 
if the girls, including Mani Mehta, were 
absent from their parents voluntarily, no- 
thing could be done; butif they were kept 
back by force, then a writ of habeas corpus 
can issue. 

J doubt very much whether such an ela- 
borate explanation, which a lawyer gives to 
his client, was given in that heated atmos- 
phere of the meeting to an excited audience. 
At the same time he stated that he did feel a 
doubt as to what the defendant said, and the 
defendant corroborated what Mr. Talyarkhan 
said, It is very strange for Mr. Dadachanji, 
who is also a journalist and social worker, to 
say that he did not understand what habeas 
corpus meant, and he thought even Mr. Talyar- 
khan did not understand what 1t meant This 
is again another exaggeration. It seems to me 
that it is quite probable that the speakers 
having come to know thatthe plaintif was 
an organiser, for the matter of that the main 
organiser of the pefcrmence of this play, 
wanted to drive home the:r remarks against 
her; but the evidence is conflicting and not 
-clear as to whether she was referred to speci- 
fically and in connexion with any illegal 
detention by her. The onus is upon the 
plaintiff to show that the words either con- 
tained a direct charge of having committed a 

-eriminal offence or that they clearly indicat- 
-ed and suggested the commission of such an. 
offence. JI have considered all the evidence 
together on both sides as carefully as I can, 
and I have come to the conclusion that plain- 
tiff has not discharged that onus. An iu- 
putation of a criminal offence in order to be 
actionable per se, which is a drastic remedy, 
"must be a distinct charge and must not be a 
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mere statement of suspicion: see Simmons 
v. Mitehell (9). It may be made in so many 
words, or it may be made in words from 
which the charge could be inferred; but the 
inference must beclear and unequivocal. In 
view of my opinion I do not think it is 
necessary for me to go into the question whe- 
ther the words were spoken on a privileged 
occasion. If the words were defamatory, and 
did impute the commission of a criminal 
offence, an imputation of having committed 
a criminal offence would not be relevant or 
pertinent to that privileged occasion. How- 
ever, that is a question which need not be 
gone into at length, because, in my opinicn, 
the plaintiff has not proved the slander. 

The only question is, what is the relief 
which the plaintiff is entitled to? She claims 
Rs. 5,000 by way of damages, I have al- 
ready held that to say of a person, and 
especially of a woman, that as an instruc- 
tress she is unfit to carry on her work or her 
profession, and that by carrying it on she 
would ruin the “future” of Parsi girls in 
the sense in which that word was used, is 
grossly defamatory; and I order the defen- 
dant to pay the plaintiff asum of Rs. 1,000 
asand by way of damages, The plaintiff 
also claims an injunction against the defen- 
dant; but there is no evidence before me of 
any threat to repeat the libel complained 
of. Even in para, 9 of the plaint the only 
allegation was that having regard to the 
campaign which had been carried on, the 
defendant would continue to further publish 
the defamatory matters affecting her, unless 
he was restrained. There is no allegation 
that he had threatened to do so, and there 
is no evidence either. I cannot, therefore, 
order an injunction to Issue against the de- 
fendant. 

J have heard Counsel on the question of 
costs. The usual rule is that the plaintiff 
must get the costs of those issues on which 
the plaintiff has succeeded, and the defen- 
dant must get the costs of those issues on 
which the plaintiff has lost. No doubt, there 
was considerable evidence led on the ques- 
~tion of slander; but the more important part 
of the defamation was the libel, which ques- 
tion was argued at considerable length. 
Taking all the circumstances, including the 
defendant’s conduct in relation to this case, 
into consideration, I order the defendant to 
pay three-quarters of the plaintiff’s taxed 
costs in the suit, Costs to be taxed on the 
basis of two Counsel being allowed. Decree 
for the plaintiff for Rs. 1,000, three-fourths 


(9) (1890) 6 A C 156; 50 LJP C11; 43L7 710; 29 
WR 101; 45 J P 237. ; 
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taxed costs of the suit and interest on judg- 
ment at six per cent. per annum till pay- 


ment. 
D, Suit decreed. 
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GHULAM Hasan, J. 
SAMPAT SHUKUL—Dsrenpaxt— 
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SUBKARAN TEWARI—PLaintirr— 

OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. VI, r. 17— 
Amendment when can be allowed after limitation for 
sutt—Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Question of limitatron—Interference when not 
justified Ends of justice — Negotiable Instruments 
Act (XXVI of 1881), s. 27—Younger brother in joint 
Hindu family borrowing money for benefit of family 
on promissory note — Elder brother who is karta, 
accepting liability and executing another promissory 
note —Promissory note by elder brother is binding on 
younger brother. 

Where the amendment does not alter the cause of 
action upon which the plaintiff came to Court but merely 
elucidates the reasons on which . the liability was 
sought the amendment may be allowed even after 
the limitation for the suit has expired. 57 Ind. Oas. 
606 (1), relied on, 24 Ind. Cas. 255 (2), distin- 
guished, 

Where in a revision under s. 25, Provincial Small 
Cause Courts Act the question of limitation raised is 
even one of law, interference isnot justified if the Court 
is satisfied that far from furthering any ends of justice, 
it would perpetrate an injustice in interfering with the 
decresof the lower Court. 161 Ind. Cas. 389 (3), fol- 
lowed. 

Where money is borrowed on a promissory note by a 
younger brother in a joint Hindu family for the benefit 
of the family and this fact is acknowledged by the 
elder brother who is the karta, by accepting the liability 
for thedebt and executes afresh promissory note, s. 27, 
Negotiable Instruments Act has no application and the 
younger brother is bound by the promissory note exe- 
cuted by the elder brother. 


C. R. App. against the order of the Civil 
Judge (as Judge, Small Causes Court), 
Fyzabad, dated August 31, 1938. 


Mr. K. N. Tandon, for the Applicant. 
Mr. Moazzam Ali, for the Opposite Party, 


Order.—This revision application by 
the defendant under s. 25 of the Small 
Cause Courts Act is directed against the 
judgment and’ decree passed by the Civil 
Judge of Fyzabad acting as a Judge 
Small Cause Court, decreeing the plaintiff’s 
suit. 

The plaintiff came to Court on the basis 
of a promissory note executed in his favour 


on April 16, 1935, by Jai Sri Shukul, now. 
e 
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deceased, for a suni of Rs. 230. Jai Sri Shukul 
and Sampat Shukul the present defendant, 
applicant, were brothers. It appears that. 
on April 22, 1929, Sampat Shukul borrowed 
Rs. 100 from the plaintiff and executed a 
promissory note in his favour for that 
amount. He did not discharge the debt 
due under the promissory note and had to 
execute a fresh promissory note on April 
20, 1932, for Rs. 154 the sum then due. 
The plaintiff alleged in the plaint that 
the defendant did not pay anything towards 
the last mentioned promissory note with the 
result that he obtained another promissory 
note—the one in suit on April 16, 1935, from 
his elder brother Jai Sri Shukul, who was 
the karta of the joint Hindu family consis- 
ting ofthe two brothers, as the defendant 
was absent from home and was staying 
in Amrauti. The plaintiff alleged that Jai 
Sri Shukul deceased acknowledged and 
accepted the debt- due under the previous 
promissory notes and executed a fresh pro- 
missory note in his favour. Jai Sri Shukul 
died in February 1937, and the defendant 
according to the plaintiff was in possession 
of the property left by the deceased and 
was also liable for his debt. 

The defendant admitted that he and Jai 
Sri Shukul formed a joint Hindu family of 
which the latter was the karta. He denied 
the promissory note, the passing of the 
consideration and further alleged that Jai 
Sri Shukul did not execute the promissory 
note in suit out of his own free will. His 
further defence was that he had succeeded 
by the right of survivorship and was, there- 
fore, not liable and did not receive any 
assets from the deceased. He also pleaded 
limitation. 

The suit was filed on April 14, 1938, when 
the period of limitation was about to run 
out. On May 23, 1938, the plaintiff filed an 
application for amendment alleging that 
there had been some accidental omission in 
the plaint. The amendment sought was 
that the debt in question had been borrowed 
for the benefit of the joint family. The 
relief was also amended and the liability 
of the defendant was urged on the ground 
that he was liable both personally as well 
as in the capacity of a member of the joint 
Hindu family. 

The defendant’s Pleader in opposing the 
application stated that in case the amend- 
ment was allowed he should be given the 
costs of adjournment and time to meet the 
amended claim. The Court allowed the ap- 
plication for amendment, awarded Rs. 8 as 
costs to the defendant and gave a fresh date 
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to enable the defendant to raise any 
pleas he wished to raise in reply to the 
amendment. 

The defendant in para. 16 of the amend- 
ed written statement stated that the suit in 
so faras it related to the question whether 
debt had been borrowed for the benefit 
of the joint family was barred by time. The 
defendant admitted the execution of the 
promissory note of 1929. 

As regards the promissory note of 1932, 
the trial Court noted that its execution 
was admitted by the defendant in the first 
written statement filed by him but he sub- 
sequently denied it. This promissory note 
was written in the hand-writing of his 
own son. As regards the promissory note 
in suit, the trial Court dishelieved the evi- 
dence ;:6f the defendant and believed the 
evidence; of the plaintiff and held that the 
promissory: note was executed for consider- 
ation and that it was not executed in respect 
“of a time barred debt. The trial Court 
further found that the defendant had bor- 
rowed money on the first promissory note 
for payment of rent or revenue, and re- 
corded the conclusion that the debt was 
taken for the benefit of the joint Hindu 
family consisting of the defendant and Jai 
Sri Shukul. He rejected the plea of pay- 
ment raised by the defendant. The trial 
Court decreed the suit against the defend- 
ant on the finding that “he was bound by 
the promissory note in suit asit was taken 
by him for the benefit of the family.” 

In revision two points have been urged 
before me on behalf of the defendant-appli- 
cant. The first point is that the suit be- 
came time-barred on the date on which the 
amendment was allowed. It is also stated in 
this connection that the amendment convert- 
ed the original cause of action into a new 
and distinct cause of action, which was 
time-barred atthe time of the amendment. 
I am of opinion that this contention has no 
substance. Order VI, r. 17 of the Civil 
“P. ©. clearly empowers the Court to allow 
amendment of the pleadings at any stage of 
the proceeding in such manner and on such 
terms asmay be just. Their Lordships of 
the Privy Council have held in Charan 
Das v. Amir Khan (L.R. 47 J. A., 255) (D). 
that although the power of a Court to amend 
the plaint ina suit should not asa rule be 
exercised where the effect is to take away 
from the defendant a legal right which has 


(1) 47 I A255; 57 Ind. Cas. 606, 39 M L J 195; 28 M 
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accrued to him by.lapse of time, yet there 
are cases in which that consideration is out- 
weighed by the special circumstances of the, 
case. : 

Learned Counsel for the applicant has 
referred to Balkaran Upadhya v. Gaya Din 
Kalwar (I. L. R. 36 All. 370) (2). This case 
is clearly distinguishable on the facts. The 
plaintiffs in that case brought a suit for | 
sale ona mortgage with possession, “which 
also contained a stipulation that if the mort- 
gagees failed to obtain possession under the 
deed or were disturbed in their possession, 
they would be entitled to recover their 
money from the mortgagors, either by sale 
of the mortgaged plots or by sale of the 
zemindare share to which those plots apper- 
tained or from the person and the property 
of the mortgagors. The suit originally was. 
brought for sale of the specified plots when 
it was discovered that the plaintiff could not 
get a decree against those plots, he applied 
for and obtained leave to amend. the deed by 
adding a prayer for sale of the zemindari 
share. It was held in second appeal that 
the Court had no power to allow amendment 
of the plaint by introducing a new cause 
of action after the period of limitation in 
respect of such cause had expired. In the 
present case, however, I am of opinion that 
no new cause of action was introduced by 
the plaintiff by way of amendment. It ap- 
pears from the plaint that the plaintiff was 
seeking to enforce the liability against the 
defendant on the ground that Jai Sri Shukul 
has acknowledged the debt and that the 
defendant was liable as a member of the 
joint Hindu family. The amendment did 
not alter the cause of action upon which the 
plaintiff came to Court but merely elucidated 
the reasons on which the liability was sought. 

The second point raised on behalf of 
the applicant is that under s. 27 of the 
Negotiable Instruments Act Jai Sri Shukul 
had no authority to bind the defendant by 
the execution of the promissory note 
and that no person other than the execu- 
tant of the promissory note should be held 
liable, uniess the name of such person ap- 
pears in the promissory note itself. This 
point was not specifically taken in the 
trial Court and is not raised in the grounds 
of revision application presented to this : 
Court. I am satisfied, however, that there 
is no substance in this contention. Here 
upon the facts the trial Court has found 
that the original debt was borrowed by 
the defendant for the benefit of the family, 
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that Jai SriShukul, the executant of the 
promissory note in suit, acknowledged this 
‘fact and accepted the liability for the same 
debt for which he executed a fresh promis- 
sory note due tothe fact that the defend- 
ant was not available and happened to be 
away atthe time. Section 27 of the Negoti- 
able Instruments Act (XXVI of 1881) has, 
therefore, no application to the case. 

Having regard tothe facts found by the 
trial Court, it appears to me thatin resisting 
the plaintiff's claim the defendant applicant 
is taking up a wholly unrighteous position. 
There is no doubt whatever that he borrowed 
the money in 1929 and never paid any- 
thing. He renewed the promissory note and 
again did not pay anything until April, 
16, 1935, when another promissory note had 
to be obtained by the plaintiff. ‘The defen- 
dant would have in normal course renewed 
the promissory note in the plaintiff’s favour 
aS previously, but due to sheer accident 
of his being not available at the time, the 
promissory note was executed by his elder 
brother, who was the karta of the joint 
Hindu family. In executing this promissory 
note Jai Sri Shukul accepted and recognised 
the liability of the family for the money 
due under the promissory note In these 
circumstances the decree of the trial Court 
is perfectly justified, and any interference 
with that decree in revision on ‘the technical 
grounds urged on behalf of the defendant 
would be tantamount to perpetrating an in- 
justice. The observations of a Bench of this 
Court in Clark v. Aziz Khan (1936 O. W. 
N. 330) (3), are fully applicable to the facts 
and circumstances of this case. Tt was 
observed by the Bench that the High Court 
should not ordinarily exercise its discre- 
tionary powers in revision under s. 20, Small 
Causes Courts Act, if no injustice has been 
done. The question whether interference 
should be made or not depends upon the 
facts and circumstances of each case. Where 
the question of limitation raised is even 
one of law, interference is not justified if 
the Court is satisfied that far from further- 
ing any ends of justice, it would perpet- 
rate an injustice in interfering with the 
decree of the lower Court. 

I, hold, therefore, that the decision of the 
trial Court was perfectly correct and this 
revision petition has no force and is accord- 
ingly dismissed with costs. 

D. Petition dismissed. 


(3) 1936 O W N 330; 161 Ind. Cas. 389; 1936 OLR 
17;8R O 321; AI R 1936 Oudh 247. 
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CALCUTTA HIGH COURT 
Appeal No. 156 of 1937 
December 17, 1940 

R. C. MITTER AND KHUNDKAR, JJ. 
KURSEONG HYDRO-ELECTRIC 
SUPPLY Co. LTD., GARNISHEE— 
ÅPPELLANT 
VETSUS 
LAKSHMI NARAYAN SUKHANI 
AND ANOTHER— DECREE-HOLDER— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. KAJI, 
rr. 46, 49Garnishee proceedings—Decree against 
partners of firm intheir individual capacity — Gar- 
nishee proceedings, if canbe taken in respect of debt 
due to firm, in execution of such decree—Partner- 
ship Act (IX of 19382), s. l4—“ Property of part- 
nership’, whether excludes debt due to firm. 

According to the Civil P. C., garnishee proceedings 
in respect of a debt cən be started only after the 
debt ee been attached under O. XXI, r. 46. If a 
debt attachable under O. XXI, r. 46 had notin fact 
been attached or if the debt is one which cannot be 
attached under the process laid, down in 0, XXI, r, 46, 
garnishee proceedings cannot be taken. A debt due 


‘to a firm cannot be attached by the process prescrib- 


ed in O. XXI, r. 46 in execution of a decree obtained 
not against the firm or the partners as such, but 
against one or some of them not qua partner or part- 
ners but inhisor their individual capacities because 
a debt due to a firm from a customer is the roperty 
of the firm within the Meaning of 0, XXI r. 49. 
Garnishee proceedings cannot, therefore, be taken in 
respect of a debt due to a firm in execution of decree 
against the partners in their individual capacities, 
[p. 515, col. 2; p. 516, col, E 

The definition ofthe word “ property ofthe part- 
nership,” in s. l4, Partnership Act, is not exhaustive 
and Ti not exclude a debt dueto a firm. 
col. 1. 


A. from original decree of the Sub- 
Judge, Darjeeling, dated February 1, 1937. 


Messrs. S. Chowdhury and Fanindra 
Mohan Sanyal, for the Appellant. 


Mr. H. L. Chakravarti, Dr. Pal, Messrs. 
Syamadas Bhattacharjee and Shyamapada 
Mazumdar, for the Respondents. 


R. C. Mitter, J.—The Kurseong 
Electric Supply Co. Ltd,, (hereafter 
the company) was incorporated in August 
1930. A firm carrying on business under 
the name and style of Sundar and Rai, of 
which P. M. Sundar and N. B. Rai were 
partners in equal shares, became the 
managing agents of that company. It is 
said by the company that the said firm 
Sundar and Rai, was also appointed its 
engineers to look after the construction of 
its works at a monthly. remuneration of 
Rs. 700, with yearly increments of Rs. 25a 
month, for a period of three years com- 
mencing from October 1930. The respon- 
M. Sundar and- 
N. B. Rai were appointed engineers on 


[p. 516, 


Hydro- 
called 
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those terms in their individual capacities. 
In our judgment, the controversy on this 
point is material one. The learned Subor- 
dinate Judge, however, did not record his 
finding on the same, but on the other hand, 
proceeded upon the assumption that the 
firm, Sundar and Rai, had been appointed 
aS engineers. In reciting the facts in our 
judgment we will for convenience use the 
phrase “Sundar and Rai” without denoting 
either the firm of that name or the indivi- 
duais, P. M. Sundar and N. B. Rai. N. B. 
Rai was also the secretary and one of the 
directors ofthe company for a long time. 
The services of “Sundar and Rai” as engi- 
neers were continued after September 1933 
and upto March 1936 when they resigned. 
They were paid their engineering remune- 
ration up to February 1931, but thereafter 
they received no remuneration from the 
company. For the period March 1931 to 
March 1936 they would be entitled to get 
from the company Rs. 47,400 as engineering 
remuneration. On the footing that P. M. 
Sundar and N. B. Rai were the engineers 
ofthe company in their individual capaci- 
ties each of them would ‘be entitled to 
Rs. 23,700. 

On December 17, 1934 respondent No. 2, 
Ramgopal Agarwalla, got a decree for 
Rs. 8,693 against N. B. Rai and one Sridoyal 
Rai and on April 29, 1935 respondent No. 1, 
Lakshmi Narayan Sukhani, got another 
‘decree for Rs. 21,815 odd against those 
two persons. Both those decrees carried 
interest. Ram Gopal first applied for ex- 
ecution. His case was numbered Money 
Execution Case No. 6 of 1936. Lakshmi 
Narayan followed suit and his case was 
numbered Money Execution Case No. 19 of 
1936. Bcth the decree-holders applied for 
attachment of the moneys in the hands of the 
company due on account of, (a) the salary, 
emolumenis and remuneration of the judg- 
ment-debtor N. B. Rai as engineer and 
employee of the company, (b) the remunera- 
tion of N. B. Rai as director and secretary 
of the company, and (e) his half share in 
the firm, Sundar and Rai, as managing 
agents of the company. Attachment pro- 
cesses were issued under the provisions of 
O. XXI, r. 46, Civil P. O., and the prohibi- 
tory notices were served on the company on 
January 31, and on March 18, 1936 in Exe- 
cution Cases Nos. 6 and 19, of 1936 res- 
pectively. Thereafter, garnishee proceed- 
ings were started against the company. 
In those proceedings the company took up 
the position, that although the sum of. 


Rs. 47,400 was payable to “Sunder and Rai’. 
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as engineering remuneration, under the 
terms of service, there had been an adjust- 
ment between it and “Sundar and Rai” by 
which P. M. Sundar agreed to accept 
Rs. 13,700 partly in cash (Rs, 10,700) and 
partly in shares of the company (face value 
of Rs. 3,000) and N: B. Rai agreed to 
accept Rs. 13,700 also partly in cash 
(Rs. 2,400) and partly in shares of the com- 
pany (face value of Rs. 11.800) in full satis- 
faction of their claims for engineering re- 
muneration. Out of Rs. 2,400 payable to 
N. B. Rai in cash under this adjustment 
the company paid Rs. 305-9-0 as income- 
tax on his behalf. It deposited in Court a 
cheque for Rs. 1,536-8-0 and shares of the 
face value of Rs. 11,300. The learned 
Subordinate Judge, however, held in his 
judgment dated February 1, 1937 that the 
sald adjustment with N. B. Rai was not 
binding on the two attaching creditors as 
the said adjustment was made after the 
attachments. He directed the company to 
depositin Court Rs. 22,953-15-0 in cash. 
The learned Subordinate Judge arrived at 
that figure in the following manner : 


Rs. 23,700 0 0... Due to N. B. Rai as 
engineer from March 1, 
1931 to March 31, 1936, 
Due to N. B. Rai on other 
heads. 


Rs. 1,096 0 0... 





Total Rs. 24,796 0 0 


Less Rs. 305 9 QO... For income-tax paid by 
company on behalf of 
N. B. Rai 
Rs. 24,490 7 0 
Less Rs. 1,536 8 0... Deposited in Court by 


company by cheque 


Rs. 22,953 15 0 

It is against this judgment and the gar- 
nishee order for that sum that the appeal 
has been filed by the company. The garni- 
shee order passed by the learned Subordi- 
nate Judge for the sum of Rs. 22,953-15-0 
would, in our judgment, have been a good 
order, if the sum of Rs. 23,700 was payable 
by the company to N. B. Rai in his indivi- 
dual capacity and not to him in his share 
qua partner of the firm, Sundar and Rai. 
It is admitted by the company that the 
sum of Rs. 1,096 and an additional sum of 
Rs. 64, total Rs. 1,160, was due to N. B. Rai 
on account of his remuneration as secre- 
tary of the company and for his fees-as 
director. In this sum the firm, Sundar and 
Rai, has no claim. The learned Counsel 
for the company admits that the garnishee 
order is valid to that extent. He further 


‘Says that if the cheque for Rs. 1,536-8-0 has 
not been cashed his client would deposit in 
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Court in cash the sum of Rs. 1,160. He 
however, challenges the liability of the 
company to deposit any portion of the 
balance namely Rs. 23,380-7-0 (i. e., 
Rs. 24,490-7-0 less Rs. 1,160-0-0). He attacks. 
the garnishee order on two grounds: (i) 
the garnishee proceedings ia respect of the 
engineering remuneration are misconceived 
and illegal, and (iz) if that point is decided 
against him, the Court below was wrong in 
not giving effect to the adjustment between 
the company and N. B. Rai. 

' He urges his first contention in the fol- 
lowing manner: The sum of Rs, 47,400 
due from the company for engineeing remu- 
neration was due to the firm, Sundar and 
Rai; the money was accordingly the pro- 
perty of that firm. It could not, therefore, 
be attached under the process laid down in 
O. XXI, r. 46. There could only be an order 
charging the interest of the partner N. B. 
, Rai in the partnership under cl. (2) of O. KAL, 
r. 49. A garnisnee proceeding can only be 
Started, says he, in respect of a debt which 
in law could be attached under O. XXI, r. 43. 
He further says that on the basis of an 
agreement between the company on the one 
part and Sundar and Rai on the other, the 
original liability of the company to pay 
Rs. 47,400 to the firm, Sundar and Rai, was 
put an end to and the company became 
liable to pay separately to P. M. Sundar and 
N. B. Rai and to each of them in their in- 
dividual capacity the sum of Rs. 13,700 and 
that partly in cash and partly in shares, It 
was on the basis of that agreement only that 
the debt of the company was converted from 
a debt due to the firm, Sundar and Rai, to 
two separate debts due to the individuals, 
P.M. Sundar and N. B. Rai respectively. 
The respondents, the judgment-creditors of 
N. B. Rai could by accepting that agreement 
attach that separate debt due to N. B. Rai 
under O. XXI, r. 46 and take garnishee pro- 
ceedings against the company to realise 
Rs. 2,400 in each and shares of the face value 
of Rs. 11,300. But if the respondent take up 
the position that that agreement is of no vali- 
dity against them and that they are entitled 
to proceed against the company on the basis 
of its original liability, they must accept the 
position, if that be the fact, that the origi- 
nal liability to pay Rs, 47,400 in cash was a 
liability to the firm, Sundar and Rai. In 
that event the attachments of half portion 
of Rs, 47,400 under O. XXI, r. 46 were 
illegal. There is great force in this argu- 
ment of the appellant’s Advocate. We would 
accordingly proceed to examine the legal 
position on the footing that the deht of the 


K. H. ELECTRIC SUPPLY CO, V. LAKSHMI NARAYAN (CAL.) 


515 


company for the sum of Rs. 47,400 was to 
the frm Sundar and Rai. 

According to the Civil P. C., garnishee 
proceedings in respect of a debt can be 
started only after the debt has been attached 
under O. XXI, r. 46. If a debt attachable 
under O. XXI, r.46 had not in fact been 
attached or if the debt is one which cannot 
be attached under the process laid down in 
O. XXI, r. 46, garnishee proceedings cannot 
be taken. This follows from the language of 
O. XXI, r. 46-A, Civil P.C. The first ques- 
tion, therefore, is whether a debt due to a 
firm can be attached by the process prescrib- 
ed in O. XXI, r. 46 in execution of a decree 
obtained not against the firm or the partners 
as such, but against one or some of them 
not qua partner oy partners but in his or 
their individual capacities. The rules of the 
Civil P. C., beginning from O. XXI, r. 43 
and ending with O. XXI, r. 54 provide for 
attachment of different kinds of property 
and prescribe different kinds of processes 
for effecting attachment which are appropri- 
ate to the nature of the property sought to 
be attached. Order XXI; r. 49, is specific 
and mandatory. Clause (1) of that rule lays 
down that except as provided for in that rule 
property belonging to a partnership cannot 
be attached or sold when the decree under 
execution is not against the firm or against 
the partners as such. In such a case a 
charging order, with or without the appoint- 
ment of a Receiver, is the mode prescribed 
by cl. (2) of that rule. The scheme is to pro- 
vide satisfaction to the decree-holder of such 
a person either by intercepting the share of 
the profits due to the latter through a Re- 
ceiver and or by sale of his interest in the 
partnership. z 

The scheme is not to break up the firm by 
a direct action on the part of the executing 
Court, or to paralyse or hamper the activi. 
ties of the firm by intercepting any part of 
its gross income. The share of the judg- 
ment-debtor in the profits—the net income 
can only be intercepted through the Receiver 
for the purpose of making satisfaction to 
the judgment-creditor or the interest of 
the judgment-debtor in the partnership as a 
going concern can be sold leaving it to the 
purchaser at the Court sale to take such 
steps as he may be advised to take. Even 
the Receiver appointed by the Court will 
not have, during the continuance of the part- 
nership, the right to interfere in the manage- 
ment or administration of the firm, or to 
require accounts of the partnership transac- 


‘tions, or to inspect the books ofthe firm 


Without an express order of the Court and 
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such an order would not be passed except in 
special cireumstances, as for instance with 
a view to the dissolution of the firm. This 
scheme is based on a broad head, of public 
policy, namely the protection of commerce, 
which is considered to be an important 
source of national wealth. If the debt in 
question is the property of the firm, Sundar 
and Rai, garnishee proceedings in respect 
thereto would be inconsistent with the 
scheme of O. XXI, r. 49, which in substance 
is a reproduction of s. 23, English Partner- 
ship Act, for the garnishee order would then 
have the effect of intercepting from the firm 
a portion ofits gross income. The interest 
of a partner on which a charging order 
operates is the share of that partner in the 
firm and is nothing more than his proportion 
of the partnership assets Which in turn is the 
gross assets converted into money less the 
debts and liabilities of the firm. 

On the principles we have discussed 
above a debt due to a firm from a customer 
is the property of the firm within the 
meaning of O. XXI, 1. 49. There is an addi- 
tional reason in support of this view, for 
the word ‘property’ in reference to execution 
has heen defined in s. 60, Civil P.C. It 
includes debts; we need not travel to other 
Acts, e. g., the Contract Act or the Partner- 
ship Act, for the purpose of finding out the 
definition of the word “property of the 
partnership,” but we may observe that the 
definition of the term in s. 14, Partnership 
Act, is not exhaustive and does not exclude 
a debt due toa firm. If, therefore, the debt 
was due to the firm, Sundar and Rai, the 
garnishee order in respect thereto passed by 
the learned Subordinate Judge against the 
company cannot stand. The materials on 
the record are not, however, sufficient to 
enable us to come to a definite conclusion 
on the point as to whether the engineering 
yemuneration was payable by the company 
to the firm, Sundar and Rai, or to P. M. 
Sundar and N. B. Rai individually. The 
question of law was not argued in the lower 
Court from the point of view we have indi- 
cated above, and the learned Subordinate 
Judge without appreciating the importance 
of thai question of fact stated in reciting 
the facts that the debt was due to the firm, 
Sundar and Rai. The memorandum of 
agreement by which the company promised 
to pay the engineering remuneration is not 
on the record. 

We cannot, therefore, accede to the argu- 
ment of the appellant’s Advocate, which he 
at first advanced, that we must take the 
debt to be a debt due to the firm because 
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it is on that footing that the learned Subor- 
dinate Judge proceeded. In continuation of 
his argumens he also drew our attention to 
some items of evidence which would sug- 
gest that the debt was due to the firm, 
Sundar and Rai, e. g., Exs. F to F (2) and 
the deposition of N. B. Bai. The resolutions 
of the share-holders which have been exhibi- 
ted are equivocal in terms. We, there- 
fore, accept ihe suggestion of the respon- 
dents Advocates, to which the learned 
Advocate of the appellant agreed in the end, 
that for the ends of justice the point as to 
whether the engineering remuneration was 
payable to the firm, Sundar and Rai, or to 
P. M. Sundar and N. B. Rai individually 
should be further investigated in the lower 
Court on the evidence on the record and on 
such additional evidence as the parties may 
be advised to lead. We accordingly set aside 
the order appealed against, save and except 
for the sum of Rs. 1,160, and remand the 
case tothe lower Court for investigation of” 
the point indicated above, the parties being 
at liberty to adduce additional evidence. If 
the Court finds that at the dates when the 
prohibitory orders issued under Ô. XXI, r. 46. 
were served on the company the debt was 
due to the firm, Sundar and Rai it would 
dismiss the garnishee proceedings except 
with regard to the above-mentioned sum of 
Rs. 1,160. If, however, the finding be other- 
wise the questions which have been discus- 
sed in the judgment under appeal would be 
material questions. In order that the said 
questions may not be further mooted in the 
lower Court we give our decision thereon 
in the paragraph following. 

If the debt in question was attachable 
under O. XXI, r. 46, we hold that it was in 
fact attached on January 31, and March 18, 
1936 in Execution Cases Nos. band 19 of 1936 
respectively. The fact that Execution Case 
No. 6 of 1936 was thereafter dismissed and 
another Execution No. 67 of 1936 was started 
by Ram Gopal Agarwala does not matter, 
for the attachment made in Execution Case 
No. 6 of 1936 was kept alive by an order of 
the Court passed at the time of the dismissal 
of that execution case. We do not also see 
any force in the contention of the appellant’s 
Advocate that P. M. Sunder and N. B. 
Rai gave up before the attachments their 
claim to the engineering remuneration from 
March 1931 to March 1936. The first letter 
on the record is Ex. F dated September 27, 
1932 written by Sundar and Rai to the com- 
pany. In that letter they say that they 
were prepared to forgo their monthly re- 
muneration as engineers from March 1931 to 
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March 1932, if the directors of the company 
paid them a lump sum to be fixed later on 
by the latter. Exhibit F lis another letter 
dated June 30, 1933 in which they stated 
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that they were prepered to forgo their. 


monthly remuneration from April 1932 to 


March 1933 on the same terms as in Ex. F.. 


In Ex. F-2, a letter dated January 10, 1935, 


they recite that a sum of Rs. -23 350 was 


payable to them by the company for their 
monthly remuneration from March 1931 to 
October 1933. They were prepared to forgo, 
aS on previous occasions, their monthly re- 
muneration from April 1933 to October 1933 


provided a lump sum was paid to them.. 


After the receipt of the said letters, the 
directors of the company submitted on 
March 31,. 1935 their annual report to the 
share-holders. This report dealt with the 
affairs of the company for the year ending on 
March 31, 1935, In this report (Ex. E 2; II-7) 


the directors say thus: 

“It is also gratifying to note that the managing 
agents and engineers have in the interest of the com- 
pany forgone their claim to the extent of Rs. 20,000.” 


In the balance sheet they showed. only 
Rs. 12,750 as the liability of the company for 
engineering; remuneration at the rate of 
Rs. 750 a month from November 1933 to 
March 1935. The extraordinary general 
meeting of the share-holders was held on 
‘April 10, 1935. By a resolution passed at 
that meeting the remuneration due to the 
engineers from March 1931 to October 1933 
was taken as the liability of the company 
and was to be shown in the balance sheet 
as liability. The balance sheet originally 
circulated to the share-holders was accord- 
ingly amended and the said amount was 
shown as an additional item of liability. By 
the same resolution the Board of Directors 
was authorised to settle the accounts with 
the engineers. The meaning is plain. The 
share-holders did not accept the proposal of 
Sundar and Rai to forgo Rs. 20,000 only but 
wanted the Board of Directors to negotiate 
with them further in order to induce them 
to forgo a sum larger than Rs. 20,000. 


Up to April 10, 1935 there was thus no 
new agreement between Sundar and Rai and 
the company as to the engineering remune- 
ration. -That this was the position is shown 
by a letter (Ex. V; IL-15) which the manag: 
ing agents of the company wrote to the 
learned Subordinate J udge on February 22, 
1936. On March 16, 1936, Sundar and Rai 
tendered their resignation aS Managing 
agents of the company (Ex. F3; IL-19). In 
their letter of resignations they stated that 
they were prepared to accept the sum of 
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Rs. 27,400 in ‘lieu of Rs. 45,000 which was 
then due to them. They further said that 
they were prepared to accept payment of 
the said sum of Rs. 27,400 partly in cash 
(Rs 12,400) and partly in ordinary shares of 
the company (face value of. Rs. 15,000). 
Those proposals were accepted by the share- 
holders at an extraordinary general meeting 
held on April 15, 1936 (Exs. G (1) and G (2); 
11 23 and 24), The agreement between 
Sundar and Rai and the company was thus 
made on April 15, 1936 and not before. It 
was after the attachments in Execution Cases 
Nos. 6 and 19 of 1936. This agreement is, 
therefore, of no effect against the claims en- 
forceable under the two attachments effected 
by Ram Gopal Agarwalla and Lakshmi 
Narayan Sukhani. We fully endorse the 
reasons given by ‘tthe learned Subordinate 
Judge in this respect. 


The result is that this appeal is allowed in 
part. The garnishee order is maintained to 
the extent of Rs. 1,160 (on the footing that 
the cheque has not been cashed). The order 
holding the company liable to pay to the 
respondents the further sum of Rs. 23,330-7-0 
(Rs. 24,796 less Rs. 1,160 less Rs. 305-9-0 paid 
on account of income-tax) is set aside, and 
the case remanded for determining the ques- 
tion as to whether the engineering remunera- 
tion of Rs. 47,400 was payable by the com- 
pany to the firm, Sundar and Rai, or to P. 
M. Sundar and N. B. Rai individually. This 
question is to be decided on the evidence on 
the record and on such additional evidence 
that the parties may adduce. If.the Court 
finds that the said remuneration was payable ` 
to the: firm, Sundar and Rai, no further 
garnishee order against the company would 
be made. If the. finding be that the en- 
gineering remuneration was payable to P. M, 
Sundar and N. B. Rai individually at or be- 
fore the dates of the attachments a garnishee 
order would be passed against the company 
for the sum of Rs. 28, 330-7- 0. We name this 
sum on the supposition that the cheque for 
Rs. 1,536-8-0 deposited by the company in the 
lower Court has not been cashed and cannot 
by reason of the efflux of time be cashed 
now. If, however, the said cheque has been 
cashed and the money has either been 
paid over to the respondents, the judgment- 
creditors, of N. B. Rai, or is lying in Court 
and available to them the Said sum of 
Rs. 1,536-8-0 bas to be deducted from 
Rs. 23 330. 7-0 and the garnishee order in the 
contin gency we have indicated above would 
then be for “Rs. 21,793-15-0. ‘Cost of this 
appeal would abide the result. Further 
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costs are left to the discretion of the lower 
Court. 
8. Appeal partly allowed. 


PRIVY COUNCIL 
Appeal from the Bombay High Court 
June 23, 1941 
Lorp ATKIN, Lorp RUSSELL or KILLOWEN 
Lorp ROMER, Sir GEORGE RANKIN 
AND LORD JUSTICE CLAUSON. 
APPA TRIMBAK DESHPANDE AND 
ANOTHER— APPELLANTS 


VETSUS 
WAMAN GOVIND DESHPANDE AND 


OTHERS— RESPONDENTS 

Evidence Act (I of 1872), s. 41— Judgment in rem 
—Suit by son of adopted son aiming properties of 
his grand-father and grand-uncles on ground that 
they all were joint and latter died issueless—Suit 
dismissed on ground that adoption of plaintiff's 
father was invalid—Decision is not judgment in rem 
—Practice—Subsequent events— Alteration in case 
law during pendency of appeal before High Court 
—Plaintiff placed in most embarrassing position 
Dismissal of suit entailing risk of injustice—Plaint- 
iff held should be allowed to amend pleadings by 
raising new issues and new lines of argument. 


Sir George Rankin.— 
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_ Where on the death of R who was adopted by the 
widow of V, his son brings a suit laying claim to the. 
properties of V and his brothers K and G on the foot- 
ing that they had all been joint and that thetwo 
latter had died without leaving issue and the suit is. 
dismissed on theground that as V was joint with his: 
brother K, his widow could not validly adopt a son 
to him unless she had either his permission or the con- | 
sent of K, the decision is not a judgment in rem ac- 
cording tos. 41, Evi. Act. Kanhya Lal v. Radha 
Charan (6), referred to, [p. 519, col. 1.] 

Where alteration of the case-law by the decision 
of the Privy Council on the point of adoption 
during the pendency of the appeal in the High’ 
Court had changed the: entire complexion of the case’ 
and had put the plaintiffs in a most embarrassing: 
position and the dismissal of the suit by the High 
Court would have entailed risk of injustice unless the 
plaintifis were allowed the fullest opportunity to amend’ 
their pleadings by raising new issues and new lines of 
arguinents : 

Held, remanding the case to the High Court, that: 
the plaintiffs should be allowed to amend their plead- 
ings by raising new issues. 

Feld, further that as the defendants did not appear’ 
at the hearing of the appeal before their Lordships, 
it was not right to determine any matter which was- 
not strictly within the pleadings and issues as they 
then stood even though materials' for the decision:. 
might be on the record. [p. 521, col. 1.] 


Messrs. J. M. Parikh and R. Parikh, for 
the Appellant. 


MADHAVRAO 


(died = 1894) 





Anandrao Rangrao Govinda 
(died in 1928) (died in 189+) (died 4 1894) 
Vinayak (died in Trimbak | | 
B a h (died in 1910) Gopala _ Waman 
—narawallpal died in 1904.). defendant No. 
(defendant No. 2) ee ) aoe 
| Govind 
| : | (adopted by 
Madhav alias Govind defendant No. 2.) 
Bapu (adopted son, 
(died in 1925.) (defendant No. 3.) 
| | | E 
Raghunath Àppa 3 
(defendant No. 4.) (plaintiff). 


This appeal has been brought in forma 
pauperis by the plaintiff and the fourth 
defendant, who are brothers. No one has 
appeard at the hearing to represent the 
respondents but Mr. Parikh has presented 
the case for the appellants with great 
care andjfairness. In the result their Lord- 
ships are of opinion that the case should 
be remanded upon two points and they 
will say only what seems necessary to 
explain the scope and purpose of the re- 
mand. 

In 1865 the appellants’ grandfather 
Rangrao was given by his father Madhavrao 
to the widow of one Vishnu in adoption to 


her deceased husband. Madhavrao had bwo 
other sons, Anandrao and Govinda and by 
a deed dated May 18, 1868 to which the father 
and all three sons were parties the terms 
upon which the adoption had been made 
were expressed. A main term was to the. 
effect that upon Machavrao’s death the total. 
income from his ancestral immovables should : 
be divided—not-into thirds or shares of. 
9 annas 4 pies—but in proportions as follows: ; 
—to Rangrao notwithstanding his adoption; 
4 annas 8 pies and to each of his brothers | 
9 annas 8 pies; and that as regards certain, 
property expected to come to Rangrao from’. 
his new family, the income from the immov:. 
k 


%» 
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“ ables should be divided so that “Rangrao 
should geta 6annas 8 pies share, and the 
share of each of his brothers should be 
4 annas 8 pies. Rangrao was during his 
father’s lifetime to live with him. By the 
eighth clause of the deed his share of the 
income from his father’s property was to 
continue to his descendants save that it should 
not go to any adopted son unless he had been 
taken from among the issue of Anandrao or 
Govind. This clause is here mentioned 
because it has some bearing upon the ques- 
tion whether upon a true view of the effect of 
the deed Rangrao’s interest in his father’s pro- 
perty was an interest in income only or whe- 
ther it extended tothe capital or corpus of 
the property—a question which may become 
important. 

Rangrao did not succeed in obtaining pos- 
session of any of the properties of Vishnu 
and he was equally unsuccessful when in 
1890 Vishnu’s brother Keshavrao died, in 
obtaining recognition as his heir. Rangrao 
died in 1894 without having brought the 
validity of his adoption to the test of a civil 
suit. His father Madhavrao and his brother 
Govind died in the same year, leaving 
Anandrao as the senior member of that 
branch of the family. 

In 1894, also, Anandrao as next friend 
brought a suit (No. 97 of 1894) in the Court 
at Wai, on behalf of Trimbak (only son 
of Rangrao and father of the present appel- 
lants) laying claim to the properties of 
Vishnu and his brothers Keshavrao and 
Ganpat on the footing that they had all been 
jeint and that the two latter had died with- 
out leaving issue. This suit was dismissed 
by the trial Court (June 19, 1897) and on 
first appeal (August 3, 1898) and by the High 
Court on second appeal (March 1, 1899). The 
ground upon which these decisions proceed- 
ed was that as Vishnu was joint with his 
brother Keshavrao, his widow could not 
validly adopt a son to him unless she had 
either his permission or the consent of 
Keshavrao. This was at the time and had 
been since 1879 at least the rule of Hindu 
Law accepted as prevailing in the Mahratta 
country of the Bombay Presidency and thus 
applicable to the parties. Upon the ques- 
tions of fact, whether Vishnu had given 
permission and whether Keshavrao had con- 
sented there is no reason to doubt the cor- 
yectness of the concurrent decision in the 
negative. 

Trimbak died in 1910 leaving two sons, 
the second appellant born in 1908 and the 
first appellant (plaintiff) born in 1910. 
Anandrao continued in the management of 
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the family property till his death in 1926, 
when the first defendant Waman took over 
the managament. From the findings of both 
the Courts in India in the present case it 
appears that the appellants had in Anandrao’s 
time been receiving from him a share of the 
income, corresponding in fact to 4 annas 
8 pies and not toa ane-third (5 annas 4 pies) 
share. The learned Subordinate Judge was 
of opinion that what they got was paid to 
them in virtue of their right toa one-third 
share—that is, in recognition, that Rangrao’s 
adoption having proved invalid he had 
reverted to his original rights as a member 
of his natural family and not upon the view 
that he was relegated to the rights given to 
him by the deed of 1868. 

However that may be, from 1928 when the 
first defendant Waman succeeded Anandrao 
in the management of the family properties 
he refued to pay anything to the appellants. 
In the present suit, brought on August 26, 
1930, the appellants claim to be entitled bet- 
ween them to a one-third share. The decree 
which they ask for, and which was given to 
them by the trial Judge on December 21, 
1931, is a decree for possession with mesne 
profits and for partition. The decree was 
made against the first three defendants who 
are the respondents upon this appeal, but 
the second defendant is the widow of 
Anandrao’s son and does not now appear to 
have any interest in the matter. The relief 
claimed by the appellant is as against 
Waman, the first defendant (son of Rangrao’s 
brother Govind) and Govind, the third de- 
fendant, who was the son of Waman but has 
been given in adoption tothe son of Anandrao. 
These two defendants represent respectively 
the branches of Rangrao’s brothers Govind 
and Anandrao and claim to be entitled each 
to a half share in the suit properties, exclud- 
ing Rangrao’s descendants altogether. 

The learned Subordinate Judge had no 
occasion to doubt the invalidity of Rangrao’s 
adoption and had little difficulty in holding 
that his rights in his natural family remain- 
ed to him and that the deed of 1868 became 
void when the adoption was declared in 1899 
to be invalid. From this decree the defen- 
dants appealed to the High Court and their 
memorandum of appeal dated March 29, 
1932, set out that Rangrao and his heirs 
were paid an amount corresponding to 4 
annas 8 pies under the deed, that the deed 
became void in 1899 and that the subsequent 
payments were made purely out of love and 
sympathy. 

The appeal did not come on for hearing 
till 1935. Meanwhile, on November 4, 19382, 
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the rule of law as to the power of a widow to. 
adopt which had in 1899 been applied to 
Rangrao’s adoption had been declared by 
this Board to be erroneous and the true rule 
under the Mayukha had been declared to be 
that unless the widow has been expressly 
forbidden by her husband to adopt she can 
do so notwithstanding that he died undivided 
and that she has not obtained the consent of 
his surviving co-parceners (Bhimabai v. Guru- 
nath Gouda (1)). This reversed a long-stand- 
ing decision of a Full Bench of the Bombay 
High Court Ramji v. Ghaman (2) as to which 
another Full Bench in 1926 Ishwar Dadu v. 
Gajabai (3) had decided that it had not been 
overruled by the Board in Yadao v. Namdeo 
(4). In Bhimabai's case (1) the Board held 
that Ramyji’s case (2) had been over-ruled 
by Yadao’s case (4) and they restored as law 
the interpretation which had been put upon 
the Mayukha in 1868 in the case of Rakhma- 
bat v. Radhabai (5) a Full Bench decision in 
the time of Sir Richard Couch. 

This alteration in the case law had chang- 
ed the entire complexion of the present case 
pending the appeal to the High Court. Sec- 
tion 41 of the Indian Evidence Act does not 
give to such decisions as those arrived at in 
Trimbak’s suit of 1894 the character of judg- 
ments in rem: indeed it is based upon a 
judgment of Sir Barnes Peacock (Kanhya 
Lal v. Radha Charan (6)) in the course of 
which it was said: 

“If a judgment in a suit between A and B that 
certain property for which the suit was brought be- 
longed to A as the adopted son of C were a judgment 
in rem and conclusive against strangers as to the fact 


and the validity of the adoption the greatest injustice 
might be caused.” 


In the High Court learned Counsel for the 
present appellants had to admit the validity 
of Rangrao’s adoption subject to a contention 
as to res judicata which the High Court 
rightly rejected. On this footing two ques- 
tions or sets of questions arose. First, whe- 
ther the appellants though mere strangers to 
the family of Madhavrao had been in fact 
for twelve years before 1928 in possession of 
a one-third or other share in the suit property 


adversely to the branches of Anandrao and 

Q) 60 I A 25; 141 Ind. Cas. 9; Ind. Rul. (1932) P 
C 1; A IR 1933 P O 1; 64M LJ 34; (1933) M WN 
1; 10 OWN 27, 37 LW 81; 560 L J 542,370 W 
N 210: 35 Bom. L R 209; (1933) A L J 363; 57 B 
157 (P ©). 

(2) 6 B 498; 6 Ind. Jur. 587. 

(3) 50 B 468; 96 Ind. Cas. 712; 28 Bom. L R 782; 
A I R 1926 Bom. 435 (F B). 

(4) 48 I A 513; 64 Ind. Cas. 536; 24 Bom. T: R 609; 
17 N L R 145; 30M L T 53; 26 C W N 393; 42 M 
L J 219; 15 L W 565; 20 ALJ 481;49 C1;AI R 
1922 P O 216 (P O). 

.9)5 BHCRACZJ 181, 

(6) 7 W R 338 (344), 
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Govind ? Ifso, does not.s. 28 of the Indian 
Lim. Act entitle them to bring a suit to 
recover possession of such share against the 
defendants as trespassers and to obtain a 
partition thereof as also a decree for mesne 
profits ? Secondly, whether the deed of 1868 
was still operative and if so were not the 
present appellants entitled to enforce the 
rights given thereunder to Rangrao and his 
descendants: ifso, upon a true construction 
of the deed did it give them a 4 annas 8 pies 
share in the properties or only in the income, 
and to what relief are they entitled ? 

Though these were the material questions 
arising upon the footing that the adoption of 
1865 was valid neither question had been 
raised by the pleading or by the issues fram- 
ed in the trial Court. The only question of 
limitation had been whether the defendants 
had been in possession adversely to the plain- . 
tiff. The deed of 1868 had not been mention- 
ed in the plaint and the plaintiff in a counter 
written statement had refused to admit it 
and had contended that in any case it be- 
came inopeartive when the adoption was held 
to be invalid. The learned Judges of the 
High Court while saying that the agreement 
of 1868 was undoubtedly acted upon did not 
decide whether the appellants could recover 
on the strength of it since the suit was not 
based on the agreement and indeed the plain- 
tiff had repudiated it. 

On the assumption that Rangrao’s adoption 
was invalid, the defendants had contended 
that he had not reverted to his natural family; 
hence the plaintiff might have set up any 
case he desired to make under s. 28 of the 
Lim. Act. On the other hand there were more 
direct answers to this contention of the defen- 
dants. The validity of the adoption made an 
end of the reason given in the plaintiff's 
pleading for regarding the deed of 1868 as 
inoperative. It it true that no application to 
amend the pleadings or frame new issues 
was made on behalf of the present appellants 
in the High Court whose action in disposing 
of the issues as they stood is hardly open to 
criticism. But their Lordships finding that 
a change in the’case law had put the present 
appellants ina most embarrassing position 
are concerned to scrutinise somewhat narrow- 
ly a decision which deprives the appellants 
of an income which for many years had been 
enjoyed by them, their father and their 
grandfather. Though not impossible, it is 
difficult in almost any circumstances. to sup-. 
pose that such an income was received by 
them without any claim of right. Hence 
their Lordships think that the dismissal of 
the suit would entail risk of injustice unless 
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the appellants be allowed the fullest opport- 
unity to make good such case as they may 
have upon either of the two lines of argument 
which have been indicated- that is, under 
s. 28 of the Lim. Act and upon the deed of 
1868. As.the respondents have not appeared 
at the hearing of this appeal their Lordships 
do not think it right to determine any matter 
which is not strictly within the pleadings and 
issues aS they now stand, even though 
materials for the decision may be On the re- 
cord. 

They consider that the appeal should be 
allowed and the decree of. the High Court 
dated August 20, 1935 set aside save as re- 
gards the directions as to costs therein con- 
tained, that the case should go back to the 
High Court with directions to frame issues 
in respect of the two question hereinbefore 
set forth and to dispose of the appeal to the 
High Court after determining the same. 
The High Court is to be at liberty if it should 
see fit to exercise its power under O., XLI, 
1. 25 to refer such issues to the trial Court 
and to give all such directions as it may 
think necessary in respect of the amendment 
of pleadings and the taking of further evi- 
dence provided always that should either 
party desire to adduce further evidence upon 
the said issues an opportunity to do so shall 
be afforded. Their Lordships will humbly 
advise His Majesty accordingly. There will 
be no order as regards the costs of this 
appeal. 


S Order accordingly. 


Solicitor for the Appellant :—Mr. H. She- 
~- phard. 

Solicitors for the Respondents :—Messrs, 
Douglas Grant & Dold. 


—— ak 


MADRAS HIGH COURT 
Letters Patent Appeal No. 71 of 1938. 
November 12, 1940 i 
Leaca, C. J. AND KRISHNASWAMI 
AYYANGAR J. 

V. RAMASWAMIIYER AND ANOTHER 

— APPELLANTS 
VETSUS 
VEERAYAN RAJA AND ANOTHER 

— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 15—Suit 
when deemed to be instituted, stated. 

The presentation ofthe plaint toa Court which has 
no jurisdiction to try the suit cannot be said to be the 
institution of the suit, even though the plaint has been 
accepted as being in order and registered. Before a 
suit can be deemed to be “‘ instituted ” the plaint must 
þe presented. to a Court having . jurisdiction. When, 
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however, a plaint is presented to a Court having juris- 
diction and that Court accepts the plaint as being in 
order it must be held that the suit has been instituted. 
Because at some later stage, as the result of a finding 
of fact on the question of the value of the subject-mat- 
ter of the suit, it is found that the plaint should have 
been presented to another Court having jurisdiction 
and that the plaint is returned for presentation in that 
Court it does not mean that the suit has not been in- 
stituted. When a plaint has been presented toa Court 
having jurisdiction a transfer of the case to another 
forum cannot mean the cancellation of the institution. 
113 Ind. Cas, 511 (1), distinguished. 


L. P. A. against decree and judgment of 
King, J. dated March 23, 1938, in S. A. 
No. 264 of 1936. 


Mr. P. Govinda Menom, for the Appel- 
lants. 


Leach, C. J.—Appellant No. 2 is the kar- 
navan of a Malabaf taward. On January 8, 
1906, the jenmi, who is now represented by 
respondent No. 1, executed in favour of the 
tarwad of the appellant a kanom mortgage 
in respect of 58 parcels of agricultural land. 
On January 6, 1925 the jenmi executed a 
melcharth in favour of respondent No. 2, 
who on February 4, 1929 filed a suit in the 
Court of the Subordinate Judge of Calicut 
to enforce tthe redemption of the kanom. 
There were 136 defendants, the karnavan, 
22 other members of the tarwad and 
113 tenants. The contesting defendants 
pléaded that the subordinate Court had 
no jurisdiction because the plaintiff had 
overvalued the property and that ona true 
valuation it should be filed in the Court of 
the District Munsif of Chowghat. After 
inquiry the Subordinate Judge held that 
the allegation of overvaluation was well 
founded and by an order dated March 4, 
1930 directed that the plaint be returned to 
respondent No. 2 for presentation to the 
District Munsif’s Court. The plaintiff appeal- 
ed to the District Judge of South Malabar, 
who came to the conclusion that the suit had 
not been overvalued and accordingly direct- 
ed the Subordinate Judge to hear and decide 
it. The contesting defendants then appealed 
to this Court, and Jackson, J., who heard 
this appeal came to the conclusion that 
the District Judge had erred and that the 
order of the Subordinate Judge should be 
restored. In pursuance of the order of the 
learned Judge, respondent No. 2 applied 
for the return of the plaint and it was 
handed to him by the Subordinate Judge 
on March 31, 1932. On August 11, 1932 
respendent No. 2 presented the plaint to 
the District Munsif. In the meantime the 
Malabar Tenancy Act, 1929, had been pas- 
sed and came into force on December |, 
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1930, but in s. 1 (3) there is a proviso in 
these terms ; 

“Provided that in all suits for eviction instituted after 
July 30, 1929, and pending in the Court of first instance 
on the date when the Act comes into force, which 
would have been governed by the provisions of this 
Act had it been in forceat the time of their institu- 
tion, the rights and obligations of the parties concern- 
ed shall be regulated by the provisions of this Act.” 


By virtue of ss. 22 and 23 of the Acta 
kanomdar is now in a position to apply 
for a renewal of his kanom. On March 29, 
1933 the appellant as the karnavan of the 
tarwad in whose favour the kanom of 
January 8, 1906 had been executed applied 
to the District Munsif of Chowghat for the 
renewal of the kanom. Respondent No. 2 
objected. He relied on the proviso in s.1 
(3) of the Act, as the suit instituted by him 
for the redemption of the kanom was in 
effect a suit for eviction. The validity of 
this objection depends on the date on which 
the suit was “instituted”. If it was insti- 
tuted on February 4, 1929, the date on which 
the plaint was presented to the Subordinate 
Judge, the appellant was not entitled to 
apply for a renewal of the kanom, but if 
the date of institution is August 11, 1932, 
when the plaint was presented to the Dis- 
trict Munsif of Chowghat, the proviso will 
apply and the appellant’s application for a 
renewal of the kanom will lie. The District 
Munsif held that the suit must be deemed 
to have been filed on the date the plaint 
was presented to the Subordinate Judge 
of Calicut, namely February 4, 1929, and 
accordingly he dismissed the application of 
the appellant. The appellant appealed to 
the Subordinate Judge of Ottapalam, who 
agreed with the District Munsif. The appel- 
lant then appealed to this Court, but again 
without success. The appeal was heard by 
King, J., who agreed with the Subordinate 
Judge’s conclusion but on grounds some- 
what different from those stated by the 
Subordinate Judge. The learned Judge 
having given a certificate under cl. 15, 
Letters Patent, the present appeal has been 
filed against his decision. 


If it had. been the case that the Subordi- 
nate Judge of Calicut had no jurisdiction 
to entertain respondent No. 2’s suit we should 
have no hesitation in accepting the conten- 
tion of the appellants that the date of the 
institution of the suit was August 11, 1932, 
when the District Munsif of Chowghat be- 
came seized with the matter. The presen- 
tation of the plaint to a Court which has 
no jurisdiction to try the suit cannot be 
Said to be the institution of the suit, even 
though the plaint has been accepted as 
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being in order and registered. Before a 
suit can be deemed to be “instituted” the 
plaint must be presented toa Court having 
jurisdiction. But notwithstanding that here 
the plaint should have been filed in the 
Court of the District Munsif by reason of 
s. 15, Civil P. C., which says that every suit 
shall be instituted in the lowest Court com- 
petent to try it, the Subordinate Judge had 
in façt jurisdiction to try it and he received 
his jurisdiction under the provisions of s. 12, 
Mad. Civil Courts Act. That section says 
that the jurisdiction of a District Judge or 
a Subordinate Judge extends subject to the 
rules contained in the Civil P. C. to all ori- 
ginal suits and proceedings of a civil nature. 
There is nothing in the rules of the Civil P. 
C. which takes away the jurisdiction confer- 
red by s. 12, Mad. Civil Courts Act. If no 
objection to the valuation had been taken, 
the Subordinate Judge would have heard 
and decided the suit and the decree passed 
by him would have had full validity, sub- 
ject, of course, to an appeal. 

Mr. Govinda Menon has very properly con- 
ceded that the Subordinate Judge had 
jurisdiction, but he has said that inasmuch 
as the plaint should have been presented to 
the lowest Court having jurisdiction the 
suit must be deemed to have been instituted 
when it was presented to the District 
Munsif. We cannot accept this argument, 
as we have already indicated. When, a 
plaintis presented to a Court having juris- 
diction and that” Court accepts the plaint as 
being in order it must be held that the suit 
has been instituted. Because at some later 
stage, as the result ofa finding of fact on 
the question: of the value of the subject- 
matter of the suit, it is found that the 
plaint should have been presented to another 
Court having jurisdiction and that the 
plaint is returned for presentation in that 
Court, it does not mean that the suit has not 
been instituted. When a plaint has been 
presented to a Court having jurisdiction a 
transfer of the case to another forum cannot 
mean the cancellation of the institution. Mr. 
Govinda Menon has relied on the decision 
of the Bombay High Court in Hirachand 
Succaram v. G. I. P. Ry Co. Bombay (1), 
but we fail to see what application the 
judgment in that case has here. On March 


10, 1925, and on June 29, 1925 two 
suits were instituted in the Court of 
the First Class Subordinate Judge 


at Sholapur against the G. I. P. Railway., 
At that time the railway was controlled by 

(1) 52 B 548; 113 Ind. Cas. 511; A I R 1928 Bom. 
421; 30 Bom, L R 970. 
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a limited liability company, but on July 1, 
1925 it came under State control and it was 
necessary to add asa defendant to the suits 
the Secretary of State for India in Council. 
Up to the happening of this event, the Sub- 
ordinate Judge had jurisdiction to try the 
suits, but inasmuch as they had to be con- 
verted into suits against the Secretary of 
State for India in Council his jurisdiction 
ceased and it was necessary for the plaintiff 
to take back the plaints and present them 
to the District Court. Before the District 
Judge the question was raised on behalf of 
the Secretary of State whether the suits 
were bad for want of notice under s. &0, 
Civil P. O., and the date of the institution of 
the suits became a material factor. The 


| Bombay High Court held that the date of 


the suits must be taken to be the date on 
which the plaints were presented to the 
District Court. The difference between Bom- 
bay suits and the suit now before us is 
that in the Bombay suits the Subordinate 
Judge had no jurisdiction to try them, but 
in the case before us the Subordinate Judge 
had jurisdiction, although after the suit had 
been instituted it was found that another 
Court also had jurisdiction and that the 
Civil P. C. required the suit to be tried by 
the other Court as the Court of first instance. 
We hold that the suit with which this 
appeal is concerned was instituted on Febru- 
ary 4, 1929 and, therefore, the appellant 
had no right ofa renewal of the kanom. 
Consequently the appeal will be dismissed 
but there will be no order as to costs as it 
has proceeded ex parte. 


N.-S, Appeal dismissed. 


CALCUTTA HIGH COURT 
Suit No. 1702 of 1935 
July 30, 1940 
MONATIR, J. 
Smt. BHABASUNDARI DASSI— 
PLAINTIFF 
VETSUS 


GOPESWAR AUDDY AXD OTHERS— 
DEFENDANTS 

Civil Procedure Code (Act V of 1908), 0. XXI , 
r. 89—Mortgage decree on Original Side of High 
Court—Sale of property by Registrar—Application 
to set aside sale—Applicability of O. XXI, r. 89— 
Mortgage of undivided share in joint property— 
Mortgage decree obtained on Original Side of Cal- 
cutta High Court—Portion allotted to mortgagor on 
partition, sold by Registrar in execution . at price 
exceeding reserve price—Improvement trust sub- 
sequently scheduling property sold, for acquisition at 
price 30 per cent. in excess of price at which it 
was sold—Mortgagor applying to set aside sale on 
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ground of inadequacy of price, more than 30 days- 
after sale and after expiry of 14 days from issue 
of sale certificate—0. XXI, r. 89 (1) (a) or (b) nov 
complied with—Strict compliance with these provi- 
sions held necessary—Judgment-debtor held not en- 
titled to help under inherent powers of High Court 
in circumstances of case—Agreement between judg- 
ment-debtor and decree-hoider held could not be en- 
forced to the prejudice of auction purchaser. | 

In an application to set aside a sale by the Regis- 
trar held under a decree on the Original Side of the- 
Calcutta High Couut, the duty of the High Court is. 
to apply the provisions of O. XXI, r. 89, Civil P. C., 
so far as the rules in Chap. XXVII, Original Side 
Rules and Orders will permit. 60 Ind. Cas. 406 (3) 
and 120 Ind. Cas. 718 (4), relied on, 59 Ind. Cas. 432 
(1) and Kedar Nath Raut v. Kali Churn Ram (2), 
referred to. [p. 525, col. 1.] 

A mortgagor mortgaged his undivided share in the 
joint property. In a subsequent partition he obtained 
the southern portion of the joint property as his shares. 
The mortgagee got a decree on the Original Side of 
the Calcutta High Cougt and the southern portion was 
sold by the Registrar at a price exceeding the reserve 
price. The property sold was subsequently scheduled 
by the Calcutta Improvement Trust for acquisition at 
a price exceeding 30 per cent. of the price at which 
it was sold. After the expiry of 30 days from the 
date of the sale and also after the lapse of 14 days 
from theissue of the sale certificate to the auction- 
purchaser under the Original Side Rules, the judg- 
ment-debtor applied to have the sale set aside on the 
ground of inadequacy of sale price. The terms of 
O. XXI, r. 89 (1) (a` or (b) were not complied with : 

Held, that the liberty to make the application was 
a concession to the judgment-debtor, and in the case 
of a mortgagor it was a still greater concessior, for 
the period of redemption was extended. It was not 
unreasonable, therefore, to call for strict compliance 
with the provisions of the rules as the judgment-deb- 
tor disregarded the rules both under the Code and 
under the Original Side Rules. He was not in the cir- 
cumstances entitled for help under the inherent powers 
of the Court. Nor could he have any valid cause for 
complaint inasmuch as he mortgaged the property 
while it was impartitioned and the sale price had ex- 
ceeded the valuation by the Commissioner of partition 
and the Registrar’s surveyor. [p. 525, col. 2; p. 526, 
col. 1,] 

Held, further that the auction-purchaser’s rights 
could not be lightly set aside by enforcing an agree- 
ment between the judgment-debtor and the decree- 
holder by which the decree-holder’s claim and costs 
were tobe satisfied out of the compensation awarded 
by the Improvement Trust. 130 Ind. Cas, 686 (6), 
relied on. [p 526, col. 1.] 

Messrs. S. N. Banerjee (Sr) and B. C. 
Dutt, for the Petitioner (Mortgagor). 

Sir Asoke Roy, (Advocate-General) and 
Mr. S. Banerjee, for the Plaintiff (Mort- 
gagee). 

Messrs. B. C. Ghosh and I. P. Mukerjee, 
for the Auction-Purchaser. 

Order.—Defendants Nos. 2 and 3 have 
applied to set aside a sale by the Registrar 
in execution of a mortgage decree. The 
mortgaged property is No. 12, Blackburn 
Lane in Calcutta and belonged to the Auddy 
family. Hari Charan who represented one 
branch of the family mortgaged his undivid- 


ed half share in the property in 1931. 
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The property was then the subject-matter 
‘of a partition suit in which in 1935 the 
‘southern portion of the property was valued 
at Rs. 11,438 and was allotted to Hari 
‘Charan. The northern portion valued at 
Rs. 11,025 was allotted to the other branch 
of the family. The final decree in the 
partition suit was passed in June 1935 and 
the mortgagee sued two months later to 
‘enforce his security. The present appli- 
‘cants are two of Hari Charan’s sons and 
Tepresent the mortgagor. The mortgagee 
‘obtained a final decree for sale of the 
mortgaged property on February 27, 1939. 
After two adjournments, Bhagabati Dassi, 
the wife of one of the owners of the nor- 
thern portion, bought the property at the 
Registrar's sale for Rs. 11,5C0 on March 
16, 1940. Itis not dispfited that this sum 
exceeded the reserve price and that the 
Registrar was entitled to accept the pur- 
thaser’s bid. Itis also admitted that the 
property has been scheduled for acquisi- 
tion by the Calcutta Improvement Trust and 
that the Trust have valued it at about 
Rs. 18,500. That valuation was accepted 
by the trustees at a meeting held on April 
‘6, and this summons to set aside the sale was 
taken out on April 11, 1940. The notification 
of purchase by the Trust appeared in the 
Gazette on May 9. 

The petitioners in their petition state that 
they are willing to deposit in Court 5 per 
‘cent. ofthe amount paid by the auction- 
purchaser and the costs of the Registrar’s 
Sale. No deposit has in fact been made. 
For the petitioners it is argued that, since 
this was a sale by the Registrar under the 
rules governing sales on the original side of 
this Gourt, the provisions of O. XXI, r. 89, 
‘Civil P. ©., are not applicable and the 
Court has an unfettered discretion to 
‘decide whether the circumstances are such 
aS to justify setting aside the sale, and if 
so, the conditions on which the sale should 
be set aside. Itis further submitted that 
the circumstances disclosed, namely that the 
property is now scheduled for acquisition 
at a price 30 per cent. in excess of the 
price at which it was sold, justify the con- 
clusion that the sale price was inadequate, 
and that the Court should exercise its dis- 
‘cretion in favour of the mortgagor after 
awarding compensation to the auction-pur- 
‘chaser for. the loss of his bargain. 

The mortgagee originally opposed the ap- 
plication but at the hearing he supported 
the mortgagor. The question whether 
O. XXI, r. 89, Civil P. C. applies to sales by 
the Registrar held under a decree on the 
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original side of this Court has been a vexed 
question for many years. In 1915 Wood- 
roffe, J. decided in Surendra Kristo Roy v. 
Gooroo Prasad (1), that the provisions of 
r. 89 were not intended to apply ‘to a sale 
by the Registrar in conformity with the 

rules of the original side of this Court, with- | 
out attachment of the property; and, in 
coming to that conclusion, the learned Judge 
pointed out the difference in procedure, and 
in the assessment of costs and commission, 
between sales on the original side of this 
Court and sales in the Mofussil. In 1898 
an earlier decision of the Full Bench of this 
Court had also considered the question in 
Kedar Nath Raut v. Kali Churn Ram (2). 
The provision of the Civil P. ©. which at 
that time corresponded to O. XXI, r. 89 
was s. 310-A, andthe Full Bench “held that 
s. 310-A did not apply to sales of mort- 
gaged property under the T. P. Act, and 
that s. 310-A was inconsistent with the 
original side rules and was not applicable 
tosuch sales. It has now been decided 
that r. 89 of O. XXI, applies to mortgage 
suits but I refer to the above Full Bench 
decision because in the course of his judg- 
ment Sir Francis McLean, C. J. pointed 
out that the applicability of s. 310-A to 
mortgage suits might have a mischievous 
tendency and would be inconsistent with the 
prevailing practice. In 1920 the question 
came before an Appellate Bench of this Court 
composed of Sir. Ashutosh Mookerjee, 
A. C. J., and Fletcher, J. in Virjiban Dass 
Moolji v. Bissesswar Lal Hargovind (3: 
on appeal froma decision of Greaves, J. 
The trial Judge considered that he was 
bound to follow the judgment of Wood- 
roffe J., in Surendra Kristo Roy v. Gooroo 
Prasad (1). The Appellate Court held that 
O. XXI, r. 89 applied to sales held in exe- 
cution of mortgages on the original side oz 
this Court. That decision is undoubtedly 
binding upon me but the question has been 
subsequently agitated, and on the appellate 
side of this Court, in Kalyani Debi v. Hari 
Mohan Ghosh (4). There the mortgagor 
applied to set aside a sale on deposit of 
the balance of the decretal amount and 5 
per cent. of the purchase money. The 
application “was allowed and the auction- 
purchaser appealed. The Appellate Court 
dismissed the appeal and in the course of his 
a O W N 536; 59 Ind. Cas. 432; A IR 1917 
a 


(2) 25 C 703; 2 C W N 353 (F B). < 

(3) 24 O WN 1032; 60 Ind. Cas. 406; AIR 192] 
Cal. 169; 480 69. 

(4) 56 C 477; 120 Ind. Cas. 718; A I R 1929 Cal. 
574: Ind. Rul. (1930) Cal. 69. 
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judgment Rankin, C. J. said : 

‘Phe main difficulty arises by reason of the fact 
that that rule is framed in language, which though 
well adapted to Mofussil practice, is not in terms 
applicable to the practice of the High Court on its 
original side as regards sales held in execution of 
mortgage decrees. The amount to be deposited for 
payment to the decree-holder, it is said by the rule, 
is the “amount specified in the proclamation of sale 
as that for the recovery of which the sale was 
ordered,” and it is expressly provided by the last 
clause of the rule that nothing in r. 89 shall 
relieve the judgment-debtor from any liability he 
may be under in respect of costs and interest not 
covered by the proclamation of sale. There are 
authorities which say that asthisrule is a conces- 
sion to judgment-debtors it is to be applied strictly; 
and there can be no doubt of the correctness of 
this in cases to which the rule can be applied strictly. 
When by reason of the fact that no “amount is 
specified in any proclamation of sale as that for the 
recovery of which the sale was ordered,” if is im- 
possible to apply those words strictly, it appears to 
me that in a matter of this kind what this Court 
hasto do is to apply those words as fairly as 
possible to the circumstances of the sale on the 
original side.” 


In view of these decisions, it seems to me 
impossible to argue that the provisions of 
O. XXI, r. 89 are inapplicable to an applica- 
tion of this nature; but so long as the 
original side rules in regard to Registrar's 
sales are retained, it is equally impossible 
to apply the words of O. XXI, r. 89 strictly. 
- The rules contained in Chap, XX VII of the 
Original Side Rules and Orders are rules 
framed under the provisions of s. 129, Civil 
P.C., which empowers a Chartered High 
Court to make rules to regulate its own 
procedure in the exercise of its original 
civil jurisdiction which are not inconsistent 
with the Letters Patent. There is no sug- 
gestion that these rules are inconsistent 
with the Letters Patent, andso long as 
they are in existence, it seems to me that 
their provisions must be entitled to as much 
consideration as the rules contained in the 
schedule to the Civil PC. The duty of the 
Court then in an application of this nature 
is, as I pointed out in National Insurance 
Co. Ltd. v. David (5) to apply the provisions 
of O. XXI, 1. 89 so far as the rules in 
Chap. XXVII, will permit. It is noteworthy 
that the rules in that chapter do not appear 
to deal with applications by a judgment- 
debtor to set aside a sale owing to inad- 
equacy of price. Sofaras I can discover 
the only rule which contemplates the setting 
aside ofa sale is r. 37, and that rule pro- 
vides only for a sale tobe set aside at the 
instance of a purchaser owing to a defect in 
title. Turning now to the provisions of 
O. XXI, of the Code. Order XXI, r. 89 


(5) 41 © W N 998; I L R (1987) 2 Cal. 606. 
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provides for the setting aside of the sale- 
on depositing in Court : 

- “(a) for payment to the purchaser a sum equal fo. 
5 percent. of the purchase money (b) for payment 
to the decree-holder, the amount specified in the 
proclamation of sale as that for the recovery of which 
the sale was ordered, less any amount which may, since 
the date of such proclamation of sale, have been. 
received by the decree-holder.”’ 

Order XXI, r. 92 provides that the above 
deposit must be made within 30 days from 
the date of sale. The liberty to make 
the application is a concession to the judg- 
ment-debtor, and in the case of a mortgagor 
it is a still greater concession, for the period 
of redemption is extended. It is not un- 
reasonable, therefore, to call for strict com- 
pliance with the provisions of the rules, 
The Privy Council have made this clear in 
their judgment in Nanhelal v. Umrao Singh 
(6) at pp. 386/387 where Sir George Lowndes 
in delivering the judgment ofthe Board 
Says : 

“When once a sale has been effected, a third-party 
interest intervenes, and there is nothing in thisrule to 
suggest that it is to be disregarded. Theonly means 
by which the judgment-debtor can get rid of a sale, 
whih has been duly carried out, are those embodied in 
r. 89, viz., by depositing in Court the amount for the 
recovery of which the property was sold, together with 
5 per cent. onthe purchase money, which goes to the 
purchaser as statutory compensation, and this remedy 
can only be pursued within 30 days of the sale : see 
Art. 166, Sch. I, Lim. Act, 1908. That this is so, in their 
Lordships’ opinion, clear under the wording ofr. 92, 
which provides that in such a case (2, e., where the 
sale has been duly carried out), if no application is 
made under r. 89 ‘the Court shall make an order con- 
firming the sale and thereupon the sale shall become- 


> 3? 


absolute’. 

Admittedly no deposit has been made 
within the terms of O. XXI, r. 89 (1) (a) or 
(b} and the question arises whether the 
application lies when no deposit has been 
made within the prescribed period. I do not 
propose on this application to consider what 
is the precise amount which the judgment- 
debtor should deposit under O. XXI, r. $9 
(b) read with the rules in Chap. XXVII, of the 
Original Side Rules and Orders. The ques- 
tion was considered by the Full Bench in 
Chundi Charan v. Banke Behary (7). 

In the present instance no deposit was 
made of the decretal amount and the decree- 
holder in his affidavit in opposition contend- 
ed that for this reason, among others, the 
application must be dismissed. At the time 
of hearing however, the judgment-debtor 
and the decree holder professed to have 

(6) 35 C W N 381(386, 387): 130 Ind.Cas. 686; A IR 
1931P C 33;27 NL R 95;58 IA 90; 14 N LR 28; 53 
C L J187: 6) ML J423; 33L W 449; (93DA L 
J 257; (1931) M W N 281; 80 W N 585; Ind. Rul. 
(1931) P C94; 33 Bom. L R 450 (P C). 

(7) 26 C 449: 3 C W N 283 (T B). 
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arrived at an arrangement by which the 
-decree-holder’s claim and costs would be 
‘Satisfied out of the compensation awarded 
by the Improvement Trust. The terms of 
settlement are dated July 4, 1940 nearly 
four months after the sale. -The judgment- 
-debtor is, therefore, attempting to record an 
-adjustment between himself and the decree- 
holders, which will deprive the purchaser of 
what she considers a good bargain, long 
-after the time within which the decree- 
holder’s claim must be Satisfied or adjusted 
or a deposit made in Court. It has been 
argued that, provided the judgment-debtor 
and the decree-holder are satisfied, the 
-auction-purchaser cannot complain, as he 
gels compensation. This argument has been 
rejected in several reported cases, including 
the Privy Council casee to which I have 
referred, where it is pointed out that once 
the sale is effected the purchaser’s rights 
-cannot be lightly set aside. 

. Even assuming that the Court has power 
‘Inthe circumstances to confirm the agree- 
ment after the thirty days provided by 
‘O.XXI, r. 92 have elapsed, there has still 


been no deposit of the five per cent. con-, 


templated by O. XXI, r. 89 (1) (a) and for 
‘this omission no explanation is offered. 
Assuming that there is inherent power in 
‘the Court to extend the time, the facts of 
‘this case do not, In my opinion, justify the 
‘Court in exercising that power. Apart from 
‘the provisions of the Code, the original side 
rules provide for the sale certificate being 
-issued as soon as possible after the sale and if 
no application is made to discharge the certi- 
ficate within fourteen days from the date of 
‘the filing thereof the certificate is confirmed 
by effluxion of time. In any event the ap- 
‘plicants seem to have disregarded the rules 
both under the Code and under the original 
.side rules, andin the circumstances I have 
no hesitation in refusing their plea for help 
under the inherent powers of the Court. Nor 
-do I think that they have any valid cause for 
-complaint. They mortgaged the property 
while 16 was still unpartitioned. On a parti- 
‘tion the Commissioner of partition valued it 
in 1935 at rather less than Rs. 11,500 and 
in the same year the preliminary mortgage 
-cecree was passed. At the time of the sale 
the property was valued atthe instance of 
‘the Registrar by an independent surveyor 
and a reserved price was fixed. After two 
infructuous sales the property was sold for 
‘a price which exceeded the valuation of the 
‘Commissioner of partition and of the regis- 
trar’s surveyor. There is no explanation 
-why the Calcutta Improvement Trust should 
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increase the valuation by more than one” 
third and although it may be galling for 
the mortgagor to see that large profit go to © 
his cousin’s wife, the property has fetched 
at the sale the figure at which it has been 
valued by more than one independent valuer. 
The application is dismissed with costs as 
of a motion. Certified for Counsel. 


S. _Applicatin dismissed. 





BOMBAY HIGH COURT 
Criminal Revision Application No. 49 
of 1941 
March 14, 1941 
Beaumont, C. J. AND MACKLIN, J. 
MAVJI NANJI—Accusnp—APPLICANT 
Versus 
EMPEROR—Obpposite Party 

Evidence Act (I of 1872), s. 114, illus. (a)—Brass 
bell-stolen in Bombay found in shop of accused 
thirteen days after the theft—No presumption could 
be drawn. l 

Before drawing the presumption under s, 114, 
illus. (a), Evi. Act the Court must always ask itself 
whether in the circumstances of the particular ‘case 
the presumption is oné which in fairness to the ac- 
cused can be drawn. When one is dealing with 
property of some value, and it is very unlikely that 
the man, from whom the accused got it, had come by 
it honestly ; or when one is dealing with property 
stolen in a village where there are not likely to be 
many dealings in it, the presumption may be drawn 
more readily than in the case of a theft ina city like 
Bombay, and in the case of property like an old 
brass bell which was stolen on October 12, and found 
in the accused’s shop thirteen days afterwards. 


Cr. R. A. from the conviction recorded by 
the Presidency Magistrate, Second Court, 
Mazgaon, Bombay. 


Mr. V. N. Chhatrapati, for the Accused. 


Mr. E. A. Jahagirdar, Govt. Pleader, for 
the Crown. ; 


Beaumont, C. J.—This is an application 
in revision against the conviction of the 
accused under s. 411, I. P. ©. by the Presi- 
dency Magistrate, IT Court, and the question, 
which arises, is one which comes not in- 
frequently before Magistrates in Bombay. 
Tha question is when ought a presumption 
to be drawn that property shown to have 
been stolen, and found in the possession of 
the accused, was received by him knowing 
or having reason to believe that the pro- 
perty was stolen? In other words, when 
ought the presumption arising under IL (a) 
to s. 114, Evi. Act, to be drawn? The 
property found with the accused was a 
bell, and the learned Magistrate has found, 
and in revision we accept his finding, that 
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the bell was stolen from the Motlabai Hos- 
pital on the night of October 12. Accord- 
ing to the evidence of the witness Khimji 
Khoda, he himself stole the bell, and kept 
it on an- otla of a house near his room, and 
somebody removed it. Apparently the sug- 
gestion is that somebody stole it from the 
original thief. It was found with the ac- 
cused, who keeps ashop in the Chor Bazar in 
which he sells old iron, on October 25, that 
‘is, thirteen days after the date of the theft. 
The accused in his statement said that he 
bought this particular bell in August, and 
if that is so, of course, the bell in his 
shop could not be the bell which was 
stolen in October. But the learned Magis- 
trate was not prepared to accept that state- 
ment and considered that the accused had 
fabricated his account. I think the learned 
Magistrate really convicted the accused 
largely on his own statement. That is 
wrong. The prosecution must prove their 
case. The prosecution have proved that 
the bell was stolen on October 12, and 
that it was found in the accused’s 
shop on October 25, and the question is 
whether in those circumstances the Court 
ought to presume that the accused re- 
ceived the bell knowing or having reason to 
believe it to have been stolen. Unless that 
presumption is drawn, there is no evidence 
which the accused can be called upon to 
answer. 

. Dlustration (a) to s. 114, Evi. Act, directs 
that the Court may presume that a man 
who isin possession of stolen goods soon 
after the theft is either the thief or has 
received the goods knowing them to be 
stolen, unless he can account for his posses- 
sion. The answer to the question, what 
period is covered by the expression “soon 
after,” must, I think, vary according to the 
circumstances of each case. The Court is 
not bound to draw this presumption and 
the Court must always ask itself whether in 
_the circumstances of the particular case the 
presumption isone which in fairness to the 
accused can be drawn. When one is deal- 
ing with property of some value, and itis 
very unlikely that the man, from whom 
the accused got it, had come by it honestly; 
or when one is dealing with property stolen 
in a village where there are not likely to 
be many dealings in it, the presumption may 
be drawn more readily than in the case of a 
theft in a city like Bombay, and in the case, 
of property like this old beil. In my opinion, 
it is not fair to assume that property of this 
nature was received by the accused knowing 


it to have been stolen, when he received it 
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as long as thirteen days after the theft: 
though in different circumstances thirteen 
days might be deemed soon after the theft. 
Old iron, like this, may have been dealt 
with in Bombay half a dozen times before 
it reached the accused. According to the 
thief, the property was removed from his 
custody, and it may very well have been 
sold toa hawker for a few annas, and the 
hawker have sold it tothe accused. That is 
at least as likely as that the accused purchas- 
ed direct from the thief. In my opinion, if is 
not right to presume in this case, merely 
because the accused was shown to be in 
possession of stolen property thirteen days 
after the theft, that he had reason to be- 
lieve that it was stolen. Ifthat is so, the 
accused was not bound to make any state- 
ment, and he oughé not to be convicted on 
the strength of his statement. We must, 
therefore, set the conviction aside. 


Macklin, J.—I agree. 
D. Conviction set aside. 





CALCUTTA HIGH COURT 
Criminal Reference No. 11 of 1941 
May 20, 1941 
DERBYSHIRE, C. J. AND BARTLEY, J. | 
DEBJANI BISWAS—CoMPLAINANT 
versus 


RASIK LAL BISWAS— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 488, 
488 (3)--Compromise petition fixing maintenance allow- 
ance filed by both parties—Proper order to be passed, 
stated—Order lawfully made under s. 488, whether on 
compromise or otherwise is enforceable under s. 488 
(3)—Compromise petition—Wvfe entitled to recover 
maintenance by “execution according to law’’— 
Expression held meant according to s. 488 (3). 

Where in proceedings under s. 488, Crimina! P. O., 
a petition of compromise fixing the maintenance al- 
lowante is filed by both the parties, the proper order 
to be passed by the Magistrate is ‘ petition of com- 
promise filed. Order in terms of compromise,” and 
not ‘‘case amicably settled. Petitiun of compromise 
filed. Rule discharged,”’ 

An order lawfully made by a Magistrate under 
s. 488, Criminal P. C, whether on compromise or 
otherwise, must be deemed tobe enforceable in the 
manner provided by sub-s. (3) of s. 4188. 

In proceedings under s. 48%, a compromise petition 
filed by both the parties provided that in case of 
failure on the part of the husband to -pay the main- 
tenance allowance as agreed, the wife would be en- 
titled to have the amount realized by ‘‘ execution ac- 
cording to law” : 

Held, that the words “ execution according to law ” 
meant in accordance with the provisions of s. 488 (3). 


Messrs. S. C. Taluqdar, Joy Gopal Ghose, 
Sudhir Kumar Sen Chowdhury and Biswa- 
nath Dhar, In support of the Reference, 
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Mr. Amaresh Chandra -Roy, Against the 
Reference. 


- Mr. Obaidul Hug, for the Crown. 


Derbyshire, C. J.—This is a reference 
made to us by the learned Sessions Judge of 
the 24-Parganas. The facts are these: The 
married couple, Rasik Lal Biswas and his 
wife Debjani Biswas, had matrimonial differ- 
ences and the wife brought proceedings 
against the husband in the Court of the 
Second Police Magistrate at Sealdah. There 
were two children of the marriage, both 
minors, a boy anda girl. Whilst the matter 
was in the Magistrate’s Court the parties 
composed their differences and presented a 
petition of compromise under s. 488, Crimi- 
nal P.C. That petition was as follows: 

“The humble petition of both the parties, the opposite 
party Kashiklal Biswas and the petitioner Debjani 
Biswas for herself and her son Rabindra Nath Biswas 
minor and her daughter Kumari Amala Biswas also a 
minor, most respectfully sheweth: 

That the above matter has been amicably settled 
through the intervention of mutual friends on the fol- 
lowing terms and conditions: 

(a) That the defendant Rashiklal Biswas shall pay 
Rs. 40 per month to the petitioner Sm. Debjani Biswas 
or shall deposit the sum in Court from J anuary 1940 
in lieu of maintenance for herself and for maintenance 
and education of her two children abovenamed—the 


maintenance for January shall be payable on February 
27, 1940. 

(6) That each month’s allowance shall be payable by 
the first week of the following month and in default of 
payment the petitioner Sm. Debjani Biswas shall be 
at liberty to realize the amount by execution according 
to law. 

(ce) That ont of the aforesaid sum of Rs. 40, Rs. 25 
is fixed for the petitioner Sm. Debjani Biswas and 
Rs, 7-8-0 for each of the two children who will live 
with their mother. 

It is, therefore, most respectfully prayed that an 
order be made against the defendant and in favour of 
the petitioner Sm. Debjani Biswas and her children in 
accordance with the above terms. 

Dated, Sealdah : 

The February 23, 1910.” 


The original proceedings were begun on 
November 17, 1939 and were in the form of 
a rule at the instance of the wife calling 
upon the husband to provide Rs. 100 per 
month for the maintenance of herself and the 
two children. Upon the petition of compro- 
mise that I have read out being presented to 
the Court, the learned Magistrate made this 
order on February 23,1940. “Case amic- 
ably settled. Petition of compromise filed. 
Rule discharged.” One would have thought 
that that provided for a settlement of the 
affairs of the parties; but unfortunately it 
did not. The wife after a time sent the two 
children away to school and the school sent 
a bill to the husband for their maintenance 
and tuition. The husband paid the bill and 
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then refused to pay the sum agreed under 
the terms of settlement. Hence the wife 
applied to the Court for enforcement of those 
terms of settlement. The learned Judge has 
referred the matter to us because there were 
some conflicting decisions with regard to 
whether the terms of compromise in a matter 
of this sort could be enforced by the Court. 
Jn my view this matter was quite clear and 
there would have been no difficulty whatever 
about it, had the Magistrate who dealt with 
it originally not been quite so cursory in his 
recording of the case. On February 23, 
1940, when the terms of settlement were put 
in and ordered to be filed, the Magistrate 
ought to have made an order to put the 
matter beyond doubt and he could have done 
so in these words: ‘‘Petition of compromise 
filed. Order in terms of compromise.” That 
would have meant that there was an order 
for the payment of the money in the terms of 
the petition of compromise. That would 
have put the matter beyond all question and 
such a course will be the proper procedure 
in future for a Magistrate to adopt in cases 
of this kind. Then it would be beyond all 
doubt that the provisions of s. 488 (3), Crimi- 
nal P. C., could be invoked in order to secure 
the carrying out of what the parties had 
agreed to do. 

However, in this case it is clear from 
cl. (b) of the terms of settlement that the wife 
was entitled to have the amount which her 
husband had agreed to pay realized by “exe- 
cution according to law.” The words “exe- 
cution according to law’ in my view mean 
in this instance the provisions of s. 488 (3), 
Criminal P. C. After the husband had 
agreed to that and to the filing of the terms 
of compromise in my view it is clear that 
the Court could levy execution in respect of 
the amount which the husband had agreed to 
pay. What he paid in respect of the bill of 
the school is besides the question. If he 
chose to pay it, he paid it, it seems to me, 
without prejudice to the wife's rights under 
the terms ofsettlement. Iam of the opinion, 
on a proper consideration of the petition of 
compromise in this case, that the wife was 
entitled to Rs. 40 per month paid either to 
her or into Court. If the money was not 
paid on the due date either to her or into 
Court, she was entitled to go to Court and 
ask for execution under the provisions of 
s. 488 (3), Criminal P. C. With this ey- 
planation the reference is rejected and the 
papers are returned to the Sessions Judge of 
the 24-Parganas with a direction that they 
together with our remarks be forwarded to 
the Magistrate who is dealing with this 
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Matter so that he may deal with it according 
to law in the light of what we have said. 


Bartley, J.—I agree. I would only add 
that in my opinion an order lawfully made 
by a Magistrate under s. 488, Criminal P. C., 
whether on compromise or otherwise, must 
be deemed to be enforceable in the manner 
provided by sub-s. (3) of s. 488. 


S. Order accordingly. 


— 
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explained—Controct of affreightment at lower rate 
of freight than market rate broken by shipper— 
Presumption of loss or damages—If rebuttable— 
Refusal by shipowner to convey goods according to 
terms of contract—Costs incurred in shipping goods 
by other means, if can be recovered by shipper— 
Shipper having no goods and no intention of ob- 
taining them—Contract non-transferable—Shipper 
cannot recover damages—Illustrations to s.73 are 
mere general rules—Contract of ajfreightment— 
Demand by shipper for space under terms of con- 
tract—Shipper having no goods to ship and attempt- 
ing to take advantage of rise in freight— Whether 
entitles shipowner to repudiate contract—Facts, if can 
be considered in assessing damages. 

The theory of damages is that they are a compen- 
sation and satisfaction for the injury sustained , that 
is, that the sum ofmoney to be given for reparation 
of the damages suffered should as nearly as possible, 
be thesum which will put the injured party in the 
same position ashe would have been if he had not 
sustained the wrong for which he is getting damages. 
{p. 533, col. 1.] 

The words following “ which naturally arose in the 
usual course of things from such breach" in s. 73, 
Contract Act do not mean that general rules such as 
those given in the illustrations to the section must be 
followed irrespective of the facts, but only impose a 
limitation upon the damages which can be allowéd, 
that the damages must not be remote. No doubt, or- 
dinarily, loss or damage will be presumed when a con- 
tract at a lower rateof freight than the market rate 
is broken by the shipowner, but there is nothing in 
the wording of s. 73 which precludes the rebuttal of 
such a presumption. [p. 533, col. 2] 

In the ordinary caseof a refusal by a shipowner 
to convey goods in accordance with a contract of 
affreightment the shipper is entitled to recover the 
necessary additional costs incurred by him or which 
‘would be incurred by him in shipping’ his goods by 
other means. But if the shipper had no goods and is 
proved to have had no intention of obtaining goods, 
and his contract is non-transferable, the shipper is not 
entitled to recover damages. [ibid.] 
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Illustrations to s. 73, Contract Act are not more than 
general rules. [zbzd.] 

Where according to the terms of the contract of 
affreightment:a demand for space is made by the 
shipper, the fact that the .shipper had no goods to 
ship, and was attempting to obtain an advantage due 
to thé rise in freight does not entitle the shipowner to 
refuse to consider the demand and repudiate the con- 
tract, though such fact can be taken into account 
wa considering the question of damages. [p. 533, col. 


; Mr. Dingomal Narainsing, for the Plain- 
tiffs. 

Mr. Hakumatrai M. Eidnani, for the 
Defendants. 


Judgment.—This is a somewhat unusual 
suit for damageson a contract of affreicht- 
ment entered into by plaintiffs, a Karachi 
firm, with defendant No. 1, the Asiatic 
Steam Navigation Co., which has its re- 
gistered office at Calcutta and which owns 
a number of steamers engaged in the 
coasting trade, and trading between Calcutta, 
together with neighbouring ports and ports 
on the West Coast of India including Karachi. 
Defendant No. 2, the Graham Trading Co., 
are the Karachi agents of defendant No. 1 
and according to the plaint, have been 
joined in the suit as they were the party 
who made the agreement with the plaintiffs 
on behalf of defendant No. 1 and their au- 
thority to make them may be disputed. 
The original contract upon which the suit 
is based was made on August 14, 1934, and 
its terms were set down in a writing sign- 
ed by Mr. Gow ofthe firm of defendant 
No. 2. This writing is Ex. 9. Its terms are 
simple andarethat defendant No 1 will 
ship on behalf of plaintiffs from Chittagong 
to Karachi a total of 5,000 tons of steel 
rails and/or girders, of maximum length 50 
feet, in loads of approximately equal quan- 
tity, in two steamers, the first to be in 
September 1934 and the second to be in the 
first half of October 1934 or alternatively 
in one steamer in September 1934 as may 
be arranged ‘at owner’s option.’ The rate 
of freight agreed uponand stated in Ex. 9 
is Rs. 3 per ton. 

Except for -a difference of opinion as to 
the meaning of ‘owner’s option’ which is of 
no significance in any of the questions 
arising for decision in the suit, there is no 
dispute as to the execution and as to the 
interpretation of this contract. Certain 
other facts which are either admitted or are 
no longer disputed may also be set out here. 
The contract Ex. 9 was taken out by plain- 
tiffs in futherance of a contract they had 
obtained from the Jodhpur Railway to 
transport a quantity, 5,000 tons of steel 
rails, which that railway had purchased 
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from the Assam Bengal Railway, and of 
which delivery was to be given by the 
Assam Bengal Railway at Chittagong. The 
rate of freight agreed upon in Ex. 9 was 
very much less than the normal iate bet- 
ween Chittagong and Karachi, and this 
was due to what is described as a freight 
war then going on between defendant No. 1 
and rival shipping companies. This freight 
war ended on November 17, 1934, where- 
upon freights reverted to their normal 
rates, and the normal rate ‘for steel rails 
from Bengal ports to Karachi was about 
Rs. 10 per ton. In pursuance of the contract 
Ex. 9, about 2664 tons of steel rails were 
shipped from Chittagong in defendant 
No. l’s steamer S. S, Dogra in last week of 
September 1934. It is, common ground 
that thereafter there was variation of the 
contract between plaintiffs and defendant 
No. 1, and that in accordance with this 
variation, about 1290 tons of rails were 
shipped not from Chittagong but from 
Calcutta in twosteamers on about October 
13, and November 7, 1934, so that a 
balance of about 1000 tons remained un- 
shipped. 

I now turn to the pleadings. Plaintiffs 
assert that after the Dogra shipment it was 
agreed between them and defendant No. 1 
at Calcutta that 1300 tons were to be shipp- 
ed from Calcutta, and for the balance of 
1000 tons plaintiffs were given the option 
of cancelling the freight or of completing 
‘the agreed tonnage of 5000 tons by ship- 
ping steel materials not exceeding 40 feet 
long during the month of November 1934. 
Plaintiffs assert that on their inquiry for 
space for these 1000 tons they were in- 
formed on November 23, that no space was 
available in November, and on January D, 
1935 they were informed by defendant No. 2 
that defendant No. 1 would not accept fur- 
ther cargo at the rate agreed upon in Ex. 9. 
Plaintiffs claim that defendant No. 1 thus 
committed breach of the contract and that 
they are entitled to recover damages con- 
sequent on the breach which are assessed 
at Rs. 7,000 being the difference between 
the freight for 1000 tons at Rs. 3 per ton, 
the contract rate, and thefreight at Rs. 10 
per ton, the normal or as itis called sche- 
dule rate which operated after the conclu- 
sion of the freight war. Defendant No. 2 
by their written statement claimed that 
they had been wrongly impleaded, but 
‘without prejudice relied upon the defence 
of defendant No. 1. As, according to the 
plaint itself, plaintifis base their claim not 
on the original contract but on a variation of 
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it made directly at Calcutta with defen- 
dant No.1, itis plain that they can have 
no cause of action against defendant No. 2, 
and that the suit as against defendant No. 2 
must be dismissed. This position has not 
been disputed by the learned Advocate for 
plaintiffs. | ; 

Defendant No. 1 by written statement 
denied that at all times plaintiffs had goods 
available and ready for shipment during 
the period stipulated by the contract, that 
at the end of August defendant No, 1 was 
informed that plaintifis would be able to 
ship not more than 2600 tons in early Octo- 
ber and the balance not before February 
1935. It is said that defendant No. l 
refused to ship the goods beyond the sti- 
pulated time. The version given of the 
variation of the original contract is that 
about September 25, plaintiffs intimated 
that they would ship about 2600 tons per 
S., S. Dogra from Chittagong and requested 
to be allowed to ship a further consign- 
ment of about 1300 tons from Calentta, 
and the balance of 1000 tonsof the contract 
goods also from Calcutta in October 1934, 
or failing that to be allowed to ship gunny 
bags and/or hessians from Caleutta for 
any portion of the balance of the 5000 
tons which might remain unshipped at a 
rateof Rs. 4 per ton, representing a discount 
of 75 per cent. on the normal freight of Rs. 16 
per ton. To this defendant No. l agreed and 
1300 tons were carried as stated in the plaint. 
As regards the balance of 1000 tons, it is said 
that plaintiff never offered for carriage 
either goods in accordance with the original 
contract or gunny bags and/or hessians. The 
variation alleged by plaintiffs is denied, and 
even if such agreement is proved, it is claimed 
that plaintifis were bound to exercise their 
option under it and/or to make a declaration 
in advance and within a reasonable time as 
to whether they wanted to ship the balance 
at all and if they so wished, when they 
wanted shipping space. Itis claimed that any 
requisition for shipping space under the 
variation alleged by plaintiffs should have 
been made before November 20, that the 
actual requisition was made after the freight 
war had ended, and was made solely with 
the object of obtaining an undue advantage 
of the situation. It is said that plaintifis 
were not in a position to supply goods for 
carriage from Calcutta or even from Chitta- 
gong, although defendant No. 1 maintains 
that in the variation of the contract agreed to 
by them carriage from Chittagong was ex- 
cluded. itis denied that plaintiffs suffered 
any loss, that defendant No. 1 was justified 


1941, 


in the position they took up, and that there 
was no breach of the contract on their part. 

I may set out here certain facts appearing 
from the evidence which narrow consider- 
ably the compass within which the ques- 
tions to be decided can be contained. The 
varied or new contract upon which the suit 
is based is alleged by plaintiffs to be describ- 
ed ina letter Ex. 10 dated October 4, 1934, 
said to have been handed in at the Calcutta 
office of defendant No. 1 on that day by 
the manager of plaintiffs’ firm, Mr. Ram 
Prasad, immediately after he had obtained 
the verbal assent of defendant No.1 to the 
variation of the contract. Receipt of Ex. 10 
is denied by defendant No. 1, and its correct- 
ness is also disputed. It reads as follows: 

“Dear Sirs, 

Re: 5000 Tons Steel Rails etc. to be shipped from 

Chittagong-Caleutta to Karachi. 

As our client has instructed the Eastern Bengal 
Railway to deliver the 1300 tons rails with fastenings 
to be shipped per s.s. Rajput and Nurjahan to our 
sister concern Messrs. Mohatta Brothers, 29, Strand 
Road, Calcutta, we would request you to please issue 
the necessary shipping orders in favour of Messrs. 
Mohatta Brothers out of the 5000 tons of freight booked 
by us with your Karachi office. 

With regard to the balance of 1000 tons, we thank 
you for your giving us the option of cancelling this 
balance or completing the agreed tonnage of 5000 
tons by shipping steel materials not exceeding 40 feet 
long during the month of N ovember 1934.” 

This letter makes no mention of the port 
from which the balance was to be shipped, 


and the plaint is equally silent on the point. 


According to Mr. Ram Prasad’s evidence 
shipment was to be either from Calcutta or 
Chittagong, and it is strange that he should 
have omitted this term from what he con- 
sidered to be an important memorandum of 
the agreement. Exhibit 10 was not produced 
with the plaint, for, only a copy of it was 
attached, and it was only in the cross-exami- 
nation of defendant No. 1’s witnesses examin- 
ed on commission that defendant No. 1 was 
made aware that an Initial of one of their 
clerks was said to exist on it in token of 
receipt. Mr. Ram Prasad’s evidence that he 
took Ex. 10 personally to defendant No. 1’s 
office instead of sending it by post or employ- 
ing the agency of plaintiff’s ‘sister concern’ 
Messrs. Mohatta Brothers, but yet did not 
attempt to see Mr. Glover of defendants 
firm with whom he had- concluded the 
agreement he was confirming is very uncon- 
vincing. Mr. Ram Prasad also admits that 
it was also agreed that plaintiffs could ship 
gunnies instead of steel if necessary at a 
freight rate of Rs. 4 per ton, and this also 
does not find mention in Ex. 10, I shall 
have to refer later to defendant No. Is evi- 
“dence of the Calcutta agreement. 
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Mr. Ram Prasad’s evidence on the demand 
for space made in November in accordance 
with the agreement is that he saw Mr. Gow 
of the firm of defendant No. 2 at Karachi on 
November 20, and asked for shipping space 
for 1000-tons of steel rails or girders from 
Calcutta. Mr. Gow communicated the request 
by telegram to defendant No.1, and received 
on November 22, the following telegraphic 
reply (Ex. 7/18) ‘Rails refer to your telegram 
of 20th regret no November space await our 
letter.’ This was communicated to plaintiffs 
by letter (Ex. 6/13) dated November 23. 
By letter of the same date (Ex. 6/14) plain- 
tiffs asked to be informed as early as possible 
when space for the remaining 1000 tons 
would be available. Plaintiffs sent a remin- 
der (Ex. 6/15) on December 12, and on 
January 5, defendant No. 2 communicated 
the contents of a letter received from defen- 
dant No, 1 (Ex. 5/17). In this letter defen- 
dant No. l regretted the delay in replying 
to defendant No. 2’s letter of December 13, 
pointed out concessions allowed to plain. 
tiffs, and stated that as far as defendant No. 1 
knew, plaintifis were unable to do the 
gunny business, and they, therefore, consider- 
ed the contract as completed. They stated 
that they were unable to accept any cargo 
at the cut rate. Plaintiffs replied on 
January 5, (Ex. 6/18) asserting that there 
was a misunderstanding as the 1000 tons 
were to be shipped not from Caleutta but 
from Chittagong, and they asked to be in- 
formed when space would be given for 
1000 tons of rails from Chittagong. On 
January 19, 1935, defendant No. 2 com- 
rmounicated to plaintiffs a letter dated 15th 
idem received from defendant No. 1 the 
material part of which is as follows (Exs. 6/22 
and 6/23): 

“You will remember that when making arrange- 
ments for the shipment of 5000 tons it was definitely 
agreed that we should send vessels to Chittagong for 
parcels not less than 2500 tons each, .and again 
when extending the contract period we stated that we 
were not agreeable to allow time beyond November 
and definitely refused to transfer any balance to 
February as desired by the shippers. The shippers 
were given the opportunity of completing the 5000 tons 
by either shipping the entire balance in rails from 
Calcutta or by forwarding a shipment of 1000 tons 
gunnies, neither of which they were able todo. We 


consider this matter as closed and regret cannot re-open 
the question.” 


By letter of January 21, plaintiffs stated 
that in default of favourable reply they 
would take legal action. There was no further 
correspondence between the parties but the 
present suit was not filed until November 
1937. As already stated, the plaint is silent 
as to the port from which the shipment of 


092 


1000 tons was to be made. Plaintifis letter 
of January 5, 1935 is at variance with Mr. 
Ram Prasad’s admission that the demand 
made by him on November 20, was for 
shipping space from Calcutta. Whatever 
may have been the agreement as to alterna- 
tive shipment of gunnies’ or hessians, it is 
clear that plaintiffs at no time asked for 
space for gunuies or hessians, which accord- 
ing to the evidence is a very different cargo 
to steel rails, The plaint makes no mention 
of gunnies or hessians, nor does Ex. 10a 
copy of which was attached tothe plaint, 
Paragraph 4 of the plaint in fact excludes 
by implication any goods but steel materials. 
Damages are claimed on the basis of the 
difference between contract and normal rates 
of freight of steel materigls, not on the basis 
of the difference between Rs. 4 and the nor- 
mal rates for gunnies or hessians. Questions 
relating to gunnies or hessians, therefore, 
cease to have any bearing on the decision of 
this suit. Also any claim of plaintiffs to an 
option of shipment of the 1000 tons from 
Chittagong, although according to the letter 
of January 5, there was no question of option, 
is concluded by Mr. Ram Prasad’s admis- 
sion that the demand made on November 20, 
was for space for the full 1000 tons from 
Calcutta, and the fact that the demand for 
space from Chittagong was not made until 
January, while plaintiffs admit the contract 
did not extend beyond November. We are 
concerned only, therefore, with an alleged con- 
tract to ship 1000 tons of steel materials from 
Calcutta to Karachi during the month of 
. November 1934, and the questions for deter- 
mination may be stated as follows : (1) Whe- 
ther defendant No. 1 contracted to ship 
1000 tons of steel materials from Calcutta to 
Karachi during the month of November? 
2) Whether defendant No. 1 committed 
breach of that contract? (3) Whether plain- 
tiffs are entitled to damages, and if so to what 
amount? My findings on these questions 
are in the affirmative on the first two, and in 
the negative on the third. 

The first question is really answered by 
the passage in the letter of defendant No. 1 
of January 15, Ex. 6/22, already set out, in 
which it issaid “We were not agreeable to 
allow time beyond November.” I may also 
refer to the evidence of Mr. Morshead, a 
director of Messrs. Turner Morrison & Co, 
the managing agents of defendant No. 1 from 
whom Mr. Glover took instructions when 
Mr. Ram Prasad approached him at Cal- 
cutta for variation of the original contract. 
Mr. Morehead says : 
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was to the effect that the shippers should be allowed 
a further extension of time up to November 1934 in 
which to complete shipment. At the same time instead 
of shipping 1000 tons rails, the plaintiffs should be 
allowed option of substituting 1000 tons gunnies at 
a higher rate of freight in order to enable them to 
complete the contract. I agreed that the cheap rate 
of freight might be extended to the end of November, 
and that he might ship gunnies instead of steel rails 
from Calcutta or alternatively that we would agree 
to regard the balance of his contract amounting to 
1000 tons as cancelled without penalty of dead weight.”’ 

In view of this evidence, I cannot give 
weight to Mr. Glover’s assertion that the 
extension to November was in respect of 
gunnies only, and I decide the first ques- 
tion as stated above. On the second ques- 
tion it has been urged for defendant No. 1 
that they were entitléd to repudiate the 
contract as the notice given by the telegram 
of November 20, was inadequate to enable 
them to find shipping space. This was 
not the reason given by defendant No. 1 
in their letter communicated to plaintiffs 
by defendant No. 2’s letter of January 5, 
(Ex. 6/17). Evidence has been led that it is 
the practice for steamship companies to 
advertise the times of arrivals of their 
vessels, and for shippers then to com- 
municate their requirements. This, no doubt, 
is so when no contracts for forward freight 
have been entered into, and it may be com- 
mon in the case of forward contracts for 
shippers to communicate their requirements 
having regard to the known dates of arrival 
of vessels. Buat I have not been able to 
find anything in the evidence to establish a 
fixed custom that notice for so many days 
before the expiry of the period, during which 
shipment has been contracted for, must be 
given by the shipper to the steamship com- 
pany. Mr. Morshead says : 

“The shipment is to be completed by a certain date 
and shipping company declares a name of the steamer 
and her ready date to the shipper who is then bound 
to place his cargo alongside the steamer ready for 
shipment by the date declared.”’ 

There is no suggestion that defendant 
No. 1 had declared the name of any steamer 
to plaintiffs for the shipment of the 1000 tons 
in November, and if there was this obliga- 
tion on the part of defendant No. 1, as Mr. 
Morshead’s evidence suggests, I cannot see 
that it makes the slightest difference that 
plaintiffs had an option to ship or not toship, 
or hadan option to ship goods other than 
steel materials. Defendant No. 1 did not 
assert that there was no available steamer. 
Although Mr. Glover has maintained that 
the extension to November was not in res- 
pect of steel rails, he admits that part of 
the 1300 tons wascarried in November, and 
states that whatis known as the straddle 
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Steamer commences loading at Calcutta at 
the end of a month and sails early the 
following month. Therefusal of defendant 
No. 1 to consider the demand made for 
Space on November 20, may have been due 
‘to a feeling that the demand was not 
genuine, that in fact plaintiffs had no goods 
to ship, but were attempting to obtain an 
advantage due to the rise in freight. But 
while this may be a matter tobe considered 
on the question of damages, it is no answer 
to the charge that breach of, the contract 
was on their part. Defendant No. 1 was 
not entitled to anticipate a probable non-ful- 
filment of the contract on the part of plain- 
tiffs. Itis true that Mr. Ram Prasad ad- 
mits that on November 20, plaintiffs had 
no rails or girders at Calcutta, nor had 
any arrangements been made to obtain 
them. Whether if their demand had been 
accepted plaintiffs would have attempted 
to obtain themisa matter which I shall 
consider later, but it cannot be said that 
on November 20, plaintiffs had disabled 
themselves from performing their part of 
the contract, and that under s. 39, Contract 
Act, defendant No. 1 was entitled to put an 
end toit. I hold, therefore, that the breach 
of contract was on the part of defendant 
No. 1. In respect of plaintiffs’ claim to 
damages reliance is placed upon s. 73, 
Contract Act, and illus (g) to that section. 


The material part of s.73 is as follows : 

“When a contract has been broken, the party who 
suffers by such breach is entitled to receive, from the 
party who has broken the contract, compensation for 
any loss or damage cgused to him thereby, which 
naturally arose in the usual course of things from such 
breach, or which the parties knew when they made 
the contract to be likely to result from the breach of 
it. Such compensation is not to be given for any re- 
mote and indirect loss or damage sustained by reason 
of the breach. 

Explanation.—In estimating the loss or damage 
arising from a breach of contract, the means which 
existed of remedying the inconvenience caused by the 
non-performance of the contract must be taken into 
account.” 


Illustration (g) reads thus : 

‘(g) A contracts to let his ship to B for a year, 
from January 1, for a certain price. Freights rise, and 
on January 1, the hire obtainable for the ship is 
higher than the contract price. A breaks his pro- 
mise. He must pay toB, by way of compensation, 
a sum equal to the difference between the contract 
price and the price for which B could hirea similar 
ship for a yearjon and from January 1.” 

The theory of damages is that they are a 
compensation and satisfaction for the injury 
sustained, that is, that the sum of money 
to be given for reparation of the damages 
suffered should as nearly as possible, be 
the sum which will put the injured. party 
in the same position as he would have 
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been if he had not sustained the wrong 
for which he is getting damages. (Mayne 
on Damages, Edn. 10, p. 9). In the ordinary 
case of a refusal by a shipowner to convey 
goods in accordance with a contract of 
affreightment, the shipper is entitled to re- 
cover „the necessary additional costs incurred 
by him or which would be incurred by him 
in shipping his goods by other means. But 
if the shipper had no goods and is proved 
to have had no intention of obtaining 
goods, and his contract is non-transferable, 
as is admitted in the present case, is the 
shipper still entitled to recover damages ? 
I do not think so. Illustration (g) and other 
illustrations are not more than general 
rules, and it is necessary to look to the 
words of the section itself. Section 73 
lays down that @ompensation is to be 
given ‘for any loss or damage caused to 
him thereby.’ In my view, the words 
following ‘‘which naturally arose in tha usual 
course of things from such breach’ do not 
mean that general rules such as those given 
in the illustrations must be followed irres- 
pective of the facts, but only impose a limi- 
tation upon the damages which can be 
allowed, that the damages must not be 
remote. No doubt, ordinarily, loss or dam- 
age will be presumed when a contract at a 
lower rate of freight than the market rate 
is broken by the shipowner, but I can see 
nothing in the wording of s. 73 which pre- 
cludes the rebuttal of such a presumption. 
It isto be remembered that present plain- 
tiffs had an option to enforce or not to 
enforce the contract for the conveyance of 
1000 tons. It is admitted that this contract 
existed at least primarily for the shipment 
of the balance of steel. rails to be supplied 
by the Eastern Bengal Railway. That. 
plaintiffs had difficulty in obtaining deli- 
very of these rails isshown by correspon- 
dence between defendant No. 2 and plain- 
tiffs. Exhibit 6/4 isa letter dated August 
3Y, 1934 from defendant No. 2 to plaintiffs 


which is as follows : 

“We have received the following telegram from 
the Managing Agents, Calcutta, which we beg to pass 
on to you for your information; 5000 tons steel 
railsand girders. Re: your telegram of yesterday 
Chittagong Agents advice . Railway unable to arrange 
first parcel 2600 tons before early October, balance 
February. Inform consignees rate agreed will not 
hold good unless full quantity shipped September- 
October as arranged.” 

Plaintiffs’ reply dated September 6, reads. 
(Ex. 6/5) : 

‘‘Agadvised verbally about one thousand tons of 
rails willbe available for shipment by S. S. Dogra 
touching Chittagong about the middle of this month. 
The balance of about 1600 tons will be available for 
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shipment by the first week of October and we 
shall thank you to please let us know the steamer’s 
name forthis lot at your earliest convenience. As 
regards the balance, there is no prospect of its 
being available for shipment before the end of 
this year, and we shall thank you to please let us 


know ifthe freight booked with you will hold gocd 
or not.” 


As already described plaintiffs were able 
to obtain delivery of a further amount of 
about 1300 tons. It is clearly admitted by 
Mr. Ram Prasad that when he asked for 
space on November 20, the balance of 1000 
tons was not avilable to plaintiffs and 
would not be available in the month of 
November, that on November 20, plaintiffs 
had no rails or girders at Calcutta, and that 
they had made no arrangements to obtain 
any. Hesays: 

1000 tons of rails were not available to us in 
November. At my interview of November 20, I 
asked for 1000 tons space for rails or girders from 
Calcutta. At the time I asked for them I had no 
rails or girders at Calcutta, nor had I arranged to 
get them. I had received no advice frem Jodhpur 
or the agents that they were there. I did not bring 
any rails or girders from Calcutta or Chittagong dur- 
ing November cr December 1934, I knew about the 
freight war. It ended some time in November. I do 
not remember ifit wasover on November 20. In 
November 1934 I had not arranged for 1000 tons of 
gunnies or hessians.’’ 

It has been represented for plaintiffs 
that they are dealers in iron and steel 
materials, that they import such materials 
regularly from Calcutta, and that they 
would not have failed to take advantage of 
the reduced rate of freight allowed, by 
shipping rails or girders other than those 
of the Eastern Bengal Railway. Plaintiffs 
have not produced their contract books or 
any documents to show that about Novem- 
ber 1934 they were making regular or in 
fact any shipments or iron or steel materials 
from Calcutta. It is pointed out for defen- 
dant No. 1 that 1000 tons is a large quantity 
not likely to be available immediately. 
According to plaintiffs such a quantity could 
be arranged for from Jamshedpur, said to 
be a night’s journey from Calcutta, al- 
though goods certainly would take longer 
to arrive. Thereis no suggestion that even 
inquiry was made by or on behalf of 
plaintiffs from Jamshedpur prior to 22nd 
or 23rd November when plaintiffs were 
informed by defendants that no November 
space was available. If the position con- 
tained in plaintiff’s letter of January 5, 
1935 is accepted, then plaintiffs’ absence of 
intention to make any shipment in Novem- 
ber . becomes even clearer, for R. B. 
Mohatta, partner of plaintiffs’ firm admits 
that it is very expensive to convey steel 
materials from Jamshedpur to Chittagong. 
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The facts in my opinion are plain. Plain- 
tiffs had no prospect of shipping the 1000 
tons of rails in the month of November, and 
had no intention of substituting other steel 
or iron goods of their own. They must have 
exercised their option of cancelling thelr 
contract with defendant No. 1, but on 
November 20, they found that freights had 
increased, and they made a formal ds- 
mand, which as it was made ata late stage 
they hoped would not be complied with. 
Ifit was, they would immediately withdraw 
under their option. If it was not, then 
some advantage or concession might be ob- 
tained. I think plaintiffs letter of January 
5, shows to what end they were working, 
namely to obtain, if possible, a later ship- 
ment from Chittagong at the reduced rate. 
R. B. Mohatta states that a shipment of 
rails was made from Chittagong in January 
1935. I find therefore that plaintiffs in- 
curred no loss or damage. I can see no 
reason to award them nominal damages, 
and I dismiss the suit with costs. As 
there has been a common defence there will 
be only one set of costs.° 


S. Suit dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 125 of 1940 
March 31, 1941 
HENDERSON, J. 
MEGHRAJ GOLAB CHAND, Firm— 
DECREE-HOLDER—APPELLANT 


VETSUS 
CHANDRA KAMAL BHULYAN— 


J UDGMENT-DEBTOR— RESPONDENT 

Civil Procedure Code (Act V of -1908), s. 11—Res 
judicata—Applicability of, to decision of Courts 
jurisdiction—Hxecution petitions filed in competent 
Court—Last petition dismissed by Court on errone- 
ous ground that it had no jurisdiction—Principles of 
res judicata, held did not apply—All petitions held 
could be availed of to save limitation—S. 14, Limi- 
tation Act (IX of 1908), held applied. 

The principles of res judicata do not apply to deci- 
sions about the jurisdiction of the Court. Delhi and 
London Bank Ltd. v. Melmoth A. D. Orchard (4), 
relied on. 

[Case-law discussed.] 

Where, therefore, petitions for execution of a dec- 
ree are filed in a Court of competent jurisdiction with- 
in the meaning of s. 37 (b), Civil P. C., and the last 
of them is dismissed by the Court on the erroneous 
ground that it had no jurisdiction, the principle of res 
judicata has no application on the question of juris- 
diction and all the execution petitions can be availed 
of, to save limitation. No question of bad faith arises 
in such a case and the petitioner comes, therefore, 
within the purview of s.14, Lim. Act. 
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A. from the appellate order of the Dis- 
trict Judge, Assam Valley Districts, dated 
January 19, 1940. 


Messrs. Rama Prosad Mukherji, Janes: 
war Mazumdar and Sushil R. Ghose, for 
the Appellant. 

Messrs. Chandra Sekhar Sen, Holiram 
Deka and Harendra Nath Sarma, for the 
Respondent. 


Judgment.—This appeal is by the decree- 
holder. His difficulties are due to the fact 
that he did not appeal against a wrong order 
made by the Subordinate Judge of Jorhat. 
The decree was made by the Subordinate 
Judge of Dibrugarh, on March 7, 1934. 
North Lakbimpore (the area within which 
the cause of action arose) was transferred 
to Sibsagar with effect from August 1, 1934. 
Starting with an application by the decree- 
holder on February 11, 1937, there were 
altogether four execution cases disposed of 
by the Subordinate Judge at Jorhat which 
is the headquarters of the Sibsagar District. 
The last was dismissed on March 31, 1939, 
on the ground that the Court had no juris- 
diction to deal with the matter. The present 
execution case was filed in the Court of the 
Subordinate Judge at Dibrugarh, where the 
decree was originally made. An objection 
was filed by the judgment-debtor on the 
ground thatthe application was barred by 
limitation. This objection was overruled by 
the Deputy Commissioner, but has been al- 
‘lowed in appeal by the Subordinate Judge. 

It is not necessary to discuss the merits 
of the case. Mr. Sen very fairly conceded 
that the application is not barred by limi- 
tation. The question depends upon whether 
the Court at Jorhat had jurisdiction to exe- 
cute the decree. The case clearly comes 
within the provisions of s, 37 (b), Civil P. 
‘©. Asa result, the applications in the Court 
of Jorhat were properly filed in a Court 
‘of competent jurisdiction. They, therefore, 
cannot be treated as mere nullities and are 
sufficient to save limitation. Mr. Sen, how- 
ever, supported the conclusion of the Sub- 
ordinate Judge that the appellant is preclud- 
ed from raising the question on the general 
‘principles of res judicata. On this point 
Mr. Mukherji’s first contention was that res 
judicata can only apply to the case in which 
the decision was made (the fourth case) and 
subsequent cases. It will not affect the 
previous cases. On that view the present 
application would be within time as it was 
filed within 3 years of the dismissal of the 
third case. On that matter the position is 
as follows: This very objection ag to juris- 
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diction was taken by the judgment-debtor in 
the second case. The decree was transfer- 
red to Nowgong where it appears that the 
judgment-debtor was stationed at the time. 
The execution case was eventually dismiss- 
ed. The objection was not pressed to a de- 
cision and was not raised in the third case. 
When the objection was put forward again 
in the fourth case, the appellant ought to have 
raised a plea of res judicata. He should have 
contended that the judgment-slebtor was 
prevented from raising the question either 
on the principles of constructive res judicata 
or on the ground that the failure of the 
judgment-debtor to prosecute his objection 
in the second case was tantamount to its 
dismissal. When this plea was not raised, 
then on the general principles of res judt- 
cata the last decision will prevail and all the 
cases will be affected by 16. 

In the second place, Mr. Mukherji relied 
on the general principle that the decision of 
a question of law which does not decide 
anything regarding the rights of the parties 
judicata. Various cases were 
cited in support of this general proposition. 
Of course, Mr. Sen had no difficulty in dis- 
tinguishing some of them from the present 
case. But they do illustrate other applica- 
tions of the same principle. The particular 
point in the present case is whether the 
decision of the Courtthat it has no juris- 
diction to deal with the case is res judi- 
cata or not. A right decision on this point 
could not have any such effect. It would be 
nothing more than an expression of opinion 
by the presiding officer of a Court which 
had no jurisdiction to deal with the matter. 
The necessary foundation for raising a plea 
of res judicata would accordingly be absent. 
In his reply Mr. Mazumdar contended that 
the opposite proposition must be equally 
true. When the Court itself is denying 
jurisdiction, the decision cannot have any 
such effect. I am not prepared to accept 
this contention. Ex hypothesi, a Court hav- 
ing jurisdiction has wrongly decided a point 
raised by the parties and a wrong decision 
by a competent Court can be made the 
basis of a plea of res judicata. It is, there- 
fore, necessary to examine the matter further, 
The general question arose for consideration 
by a Full Bench of this Courtin the case 
in Tarini Charan v. Kedar Nath (1). The 
question was framed in extremely wide 
terms, 4. e., whether an erroneous decision on 
a pure question of law operates as res judi- 

(1) 33 OC W N 126; 115 Ind. Cas. 593; A 1 R 1928 


Cal. 777;56 O 723: 48 O L J327; Ind. Rul. (1929) 
Cal. 417 (F B). 
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cata in a subsequent suit where the. same 
question is raised. The judgment was deli- 
vered by Rankin, C. J. He was not pre- 
pared to answer the question, framed as it 
was in such wide terms. He did, however, 
make some observations with regard to the 
law of res judicata and on the present 
question he said this : 

“Questions of law are of all kinds and cannot be 
dealt with as though they were all the same. Ques- 
tions of procedure, questions affecting jurisdiction, 
questions of limitation, may all be questions of law. 
In such questions the rights of parties are not the 
only matter for consideration. The Court and the 
public have an interest. When a plea of res judicata 
is raised with reference to such matter, it is at least 
a question whether special considerations do not 
apply.” 

This case was considered ina subsequent 
decision by a Division Bgnch of the High 
Court at Patna in the case in District 
Board of Darbhanga v. Suraj Narain (2). 
It was here held that a previous decision 
that a Civil Court had no jurisdiction to deal 
with the plaint is not res judicata. A simi- 


lar view was taken by a learned Judge of. 


the High Court at Allahabad in the case in' 
Jwala Debi v. Amir Singh (3). Mr. Ben 
criticised the reasons which the learned 
Judge gave for his decision, but whatever 
the reasons, the decision is another example 
of the principle being given effect to. Mr. 
Mukherji further relied upon the old de- 
cision of the Privy Council in the case in 
Delhi and London Bank Ltd. v. Melmoth 
A. D. Orchard (4). The relevant passage 
in the judgment is this : 

“It. was contended that the rule of res judicata ap- 
plied, and that the application made on May 4, 1871, 
was barred by the order of the Deputy Commissioner 
of the 10th day of December 1869, from which no appeal 
was preferred. But their Lordships are of opinion that 
the order of the 10th day of December 1869, was 
notan adjudication within therule of res judicata.” 


This decision has been discussed in con- 
nection with attempts made to use it in 
support of other and wider propositions. 
Thus, in the case in Manjunath Badra- 
bhat v. Venkatesh Govind Shanbhog (5), it 
was held that this decision is no authority for 
the proposition that the decision on a point 
of limitation is not res judicata. Then again, 
in the case in Khosal Chandra Roy Chow- 
dhury v Ukiladdi (6), it was held that it is 
no authority for the proposition that a 
decision at one stage of an execution case 
can be again called in question at a later 

(2) 14 Pat. 633; 159 Ind. Cas. 173; A I R 1936 Pat. 
198," 16 P LT 819;2B R53; 8 R P 245. 

(3) AIR 1929 All. 132. 

(4) 3 047;41 A 127;7 PR 1878; 3 Suth. 423; 3 
Sar. 721 (P Q). 

(5) 6 B 54. 

(6) 14 O WN 114; 3Ind. Cas, 47, 
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¢tage of the proceedings. I have not, how- 
ever, been able to find any decision to the 
effect that itis no authority for the propo- 
sition that the determination of the question 
of jurisdiction is not res judicata. On this 
point, Mr. Sen argued that the reason under- 
lying their Lordships’ decision was that the 
matter was not really decided at all. He 
suggested that the order of the Deputy 
Commissioner sending the petition to the 
record room “was a strong indication that 
the case was kept pending on the file. I need 
only say that records of disposed of cases 
and not of pending cases are consigned to 
the record room. Furthermore, the words 
used “was not an adjudication within the 
rule of res judicata” imply that the matter 
was decided but that the decision did not 
have a certain effect. Ifthe case was still 
pending, the question would simply not have 
arisen for decision and it would have been 
unnecessary to say anything. Now, by his 
order dated December 10, 1869, the Deputy 
Commissioner decided that his Court had . 
no jurisdiction to deal with the question. 
When Sir Barnes Peacock said that such a 
decision was not an adjudication within the 
rule of res judicata, the implication is that 
the principles of res judicata do not apply 
to decisions about the jurisdiction of the 
Court. In my judgment, that case is directly ` 
in point. 

On the other hand, Mr. Sen only cited one 
decision that of in the case in Chinappa 
Reddi v. Srinivasa Rao Garu (T). The 
ground given for that decision really was 
that the rule of res judicata .must apply 
unless it can be said that the former deci- 
sion was a nullity. That is certainly in 
favour of the respondent in, this case; but 
in my judgment the weight of the authorities 
is all the other way. The second ques- 
tion raised in the appeal was whether the 
appellant has brought himself within s. 14, 
Lim. Act. Mr. Sen pointed out that 
this raises the question whether the section 
applies to execution cases at all. He, how- 
ever, does not desire to press that point of 
view and I will assume that it does so apply. 
It was, therefore, necessary for the appel- 
lant to show that he had been prosecuting 
his execution cases with due diligence and 
in good faith in the Court at Jorhat. 
There is nothing to suggest that he had any 
other motive than to realise his dues. Of 
course, now that it has transpired that the 
decision of the Subordinate Judge was a 

(7) 59 M 62; 157 Ind, Cas. 917; A I R 1935 Mad. 


835; 69 M LJ 196; (1935) M W N 677: 8 R M174; 42 
L W 446. ¢ 
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wrong decision, no question, of bad faith.can 
really arise. The appellant was diligently 
prosecuting his execution in the right Court. 
Bad faith could only be imputed to him on 
the suggestion that he knew that the judg- 
ment-debtor would raise a belatied objection, 
that he anticipated a wrong decision and 
that for some improper reason he had 
already determined not toappeal. Any such 
conclusion would be absurd and there can 
be no question that he was acting in good 
faith. ` 

It appears that the learned Subordinate 
Judge was influenced by some other matters 
which really throw no light on the question 
of diligence or good faith. Thus, the for- 
bearance shown by the decree-holder to the 
judgment-debtor in waiting to take coercive 
measures until execution of the decree was 
nearly barred has been requisitioned against 
him to suggest that he was, not diligent. 
Then again, the learned Subordinate Judge 
seems to have thought that the application 
of the decree-holder for transfer of the 
decree to Nowgong was a clever dodge to 
evade a decision on the question of jurisdic- 
tion. I need hardly say that the transfer of 
the decree to Nowgong would not make it 
impossible for a decision to be given on this 
point. The fact is that, so far from the 
decree-holder avoiding a decision, the judg- 
ment-debtor did not press his objection toa 
decision. These matters can throw no light 
on the bona fides of the decree-holder and 
he is entitled to deduct the time occupied in 
these execution cases. This, however, is not 
sufficient to save limitation. He would also 
have to deduct the time taken in obtaining 
copies. There are no materials upon the 
record to show what that time was. This 
is, therefore, a matter of evidence. As in 
my opinion, the appeal succeeds upon the 
other point, I do not propose to call upon 
the parties to adduce such evidence. The 
appeal is accordingly allowed. The order of 
the lower Appellate Court is set aside and 
that of the Deputy .Commissioner restored 
with costs in all Courts. I assess the hear- 
ing fee of this appeal at three gold mohurs. 


S. Appeal allowed. 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 69 of 1941 
March 31, 1941 
BROOMFIELD AND DIVATIA, JJ. 

ALLA DATTA—APPLICANT 
Versus 
EMPEROR—OppositeE PARTY 

Bombay City Police Act (IV of 1902) s. 27 as amend- 
ed by Act (XIV of 1938), s. 27—Order under by Com- 
missioner, if can be revised under s.439, Criminal 
Procedure Code (Act V of 1898). 

Even the amendments to s. 27, Bom. City Police 
Act by Act XIV of 1938, have not the effect of con- 
stituting the Commissioner of Police a Court for the 
purposes of s. 27. “When he makes an order under that 
section he is merely an executive officer and not a 
Court -subordinate to the High Court whose proceed- 
ings are subject to revision. His order can be con- 
sidered by a Court only when the validity of the 
executive order is called in qusetion in a prosecution 
for breach of the order, 135 Ind. Cas. 484 (1) and 176 
Ind. Cas. 839 (2), referred to. 


Cr. R. App. from the order of the Commis- 
sioner of Police, Bombay. 


Dr. B. R. Ambedkar and Mr. G. J. Mane, 
for the Applicant. 


Messrs. M. C. Setalvad, (Advocate-General) 
and R.A. Jahagirdar (Govt. Pleader), for 
the Crown. 


Broomfield, J.—This is an application 
for revision by one Alla Datta Mahamad 
Siddik against whom the Commissioner of 
Police, Bombay, has made an order under 
s. 27 (1) (a), City of Bombay Police Act. 
(Bom., IV of 1902), as amended by Bombay 
Act XIV of 1938, directing him to remove 
himself from the City of Bombay. The Advc- 
cate-General, who appears for the Crown, 
has taken a preliminary objection that the 
revision application does not lie. So far as 
we are aware, the only precedent for an 
application to the High Court seeking to. 
revise an order by the Commissioner of 
Police is Cri. Appln. for Revn. No. 50t of 
1934, decided on February 8, 1935 by Beau- 
mont, C. J.and N. J. Wadia, J. Emperor v. 
Gulabdin Pathan, which was disposed of by 
the Chief Justice and N. J. Wadia, J., in: 
February 1935. This Court was of opinion 
that the Police Commissioner’s order, which 
of course was made under the Act as it stood 
before the amendment, was not justified by 
the provisions of the Act. Nevertheless, it 
was held that, as the Commissioner was. 


“not a Court subordinate to this Court, there 


was no jurisdiction to interfere with the 
order. 

The position is of course different where: 
a person is prosecuted and a Court is asked: 
to impose a penalty for breach of the order. 
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lt was held in Emperor v. Anna Vithoba 
(1), that, though the order of an executive 
-officer, not being an order of an inferior 
Criminal Court, cannot be set aside in revi- 
sion, nevertheless when an executive officer 
makes an order or issues a notification, and 
-an attempt is made to enforce the exaction of 
-a penalty against a person committing a 
breach of such order or notification, it 
becomes the duty of the judicial authority to 
consider whether the order is properly made 
or not. This case was followed and the 
principles laid down in it were explained by 
a Full Bench decision, Emperor v. Yar- 
mahomed Ahmedkhan (2). In the course of 
his judgment the learned Chief Justice said 
(p. 4924) : 

“It may be conceded that gn order made under 
s, 27,is an order made by an executive officer, and 
is not subject to appeal or revision in any Court. But 
1t is a very different matter to affirm that when an 
attempt is made to impose a penalty for breach of an 


order made under the section, the validity of the order 
cannot be impeached.” 


Further on he said (p. 493*) : 

“Tn all charges before a Magistrate under s, 128, 
City of Bombay Police Act, (that is the section by 
which breaches of orders under s. 27 are made punish- 
able), it is, in our judgment, incumbent upon the 
Magistrate to be satisfied, first, that the accused was 
informed by the Commissioner of the charge against 
‘hin with sufficient particularity to enable him to 
answer the charge, and that he was given an oppor- 
tunity of so answering; and, secondly, that there was 
material before the Commissioner of Police on which 
he could properly hold that the conditions of s. 27 had 
come into operation.’’ 


It is clear from these authorities and it is 
conceded that prior to the amendment ‘of 
the Bombay City Police Act by Act XIV of 
1938 the order of the Police Commissioner 
was not subject to revision by the High 
Court. It is contended, however, on behalf 
-of the applicant here that the changes made 
by that amending Act have altered this 
position. It is necessary, therefore, to notice 
what these changes are. There is first of all 
an alteration in the language of s. 27 (1) (a). 
Whereas the origina! provision dealt with 
the movements and designs of gangs or 
bodies of persons, the clause as amended 
provides that the movements or acts of any 
person may be regulated as provided in case 
1t shall appear to the Commissioner that 
‘they are causing or calculated to cause alarm, 
danger or harm. Then there are a number 
‘of sub-sections which are newly enacted. 

(1) 33 Bom. L R 1164; 135 Ind. Cas. 484; A I R 
1931 Bom. 514; 33 Cr. L J 169; Ind. Rul. (1932) Bom. 
100; (1931) Cr. Cas. 946. 

(2) 40 Bom. L R 483; 176 Ind. Cas. 889; AIR 1938 


Bom. 338; 39 Cr. LJ 792; I L R (1938) Bom. 403; 11 R 
B53 (F B}. 
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Sub-s, (4) provides that before an order 
is made under the preceding part of the 
section, the Commissioner shall inform the 
person concerned in writing of the general 
nature of the allegations against him and 
give him a reasonable opportunity of explain- 
ing those allegations. Provision is also 
made for the examination of witnesses offered 
by the person concerned and for his appear- 
ance before the Commissioner of Police. 
Sub-s. (5) provides that the Commissioner 
or other officer authorised in this behalf 
may exercise all or any of the powers of 
a Court under ss. 75 to 77, Criminal P. C. 
Those are the sections of the Code dealing 
with warrants of arrest. Sub-s. (6) provides 
that any person aggrieved by an order made 
by the Commissioner of Police under the 
preceding part of the section may appeal to 
the Provincial Govt. within 30 days from the 
date of the order. Sub-s. (7), which is the 
one on which the applicant mainly relies, 1s 


in these terms: 

“An order passed by the Commissioner of Police 
under sub-ss. (1), (2) or (2-A) or by the Provincial 
Govt. under sub-s. (6)(i. e. in appeal) shall not be 
called in question in any Court except on the ground 
that the Commissioner of Police or the officer authorized 
by him under sub-s (4) had not followed the procedure 
laid down in the said sub-section or that there was no 
material before the Commissioner of Police under which 
he could have based his order or on the ground that the 
Commissioner of Police was not of opinion that wit- 
nesses were unwilling to come forward to give evidence 
in the public against the person in respect of whom 
an order was made under sub-s. (1).” 


Sub-s. (8) provides that notwithstanding 
the preceding provisions:no Police Officer 
shall be required to disclose either to the 
person against whom an order is made or to 
the Court the sources of his information. 
It is conceded by the learned Counsel on 
behalf of the applicant that if the High 
Court is competent to entertain this appli- 
cation it must be on the footing that a 
revision application lies under s. 439, Crimi- 
nal P. C., by which the High Court has 
power to revise the proceedings of Courts 
subordinate to it. Dr. Ambedkar’s argu- 
ment is that the amendments to which I 
have drawn attention have the effect of 
constituting the Commissioner of Police a 
Court for the purposes of s. 27 so that when 
he makes an order under that section he is 
no longer merely an executive officer but a 
Court subordinate to the High Court whose 
proceedings are subject to revision. In 
support of that argument he mainly relies, 
as I have said, on the provisions of sub-s, (7). 
We are unable to agree, however, that this 
new sub-section has the effect for which he 
contends... Before we come to sub-s. (7) it 

~% 
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may be pointed out that sub-s. (4) in requir- 
ing that due notice of the nature of the 
allegations should be given to the person 
concerned and in providing that he should 
have a reasonable hearing is merely giving 
effect to the findings of the Full Bench case, 
Emperor v. Yarmahomed Ahmedkhan (2). 
Sub-section (5), in our opinion, is opposed 
to the argument that it was intended to 
make the Commissioner of Police a Judicial 
Officer or Court. If it was intended that he 
was to be a Court, it would have been 
superfluo’ s to provide that he was to exercise 
all or any of the powers of a Court. The 
provision in sub-s. (6) for an appeal to 
Govt. is also we think difficult to reconcile 
with the view that the Commissioner’s order 
was-intended to be regarded as a judicial 
order of a Court. 

Sub-section (7) isin a negative form. It 
does not on the face of it empower the High 
Court or any other Court to do anything but 
merely provides that the Commissioner's 
order or an order by the Provincial Govt. 
in appeal shall not be called in question 
in any Court except on certain grounds. 
The grounds stated are practically the same 
as those mentioned in the Full Bench judg- 
ment as matters to be considered by a Court 
when the validity of an executive order is 
called in question in a prosecution for breach 
of the order. Dr. Ambedkar says that if 
the position of the Commissioner and the 

-nature of the orders made by him were not 
intended to be changed, there was no reason 
to enact sub-s. (7), the provisions of which 
might have been left to be deduced from 
the Full Bench judgment. This argument, 
we think, is unconvincing. It by no means 
follows that the Legislature intended to go 
beyond the provisions of the Full Bench 
judgment because the effect of that judg- 
ment is included in the Act as amended. In 
our opinion, so far as the point now before 


us is concerned, viz., the question whether - 


an order of the Commissioner of Police 
under this section can be revised by the 
High Court, the position is precisely the 
same as it was before the amendment. We 
cannot accept the contention that the effect 
of these provisions is that the Commissioner 
is now a Court subordinate to the High 
Court. Wethink he remains as before an 
executive officer. His orders may be called 
in question as before in the circumstances 
referred to in Emperor v. Anna Vithoba (1) 
and Emperor v. Yarmahomed Ahmedkhan 
(2). But no application for revision of his 
orders lies direct tothe High Court. That 
being so we have no jurisdiction to deal with 
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the application on the merits and the rule 
must be discharged. 
D. Rule discharged. 


——m 


CALCUTTA HIGH COURT 
Criminal. Appeal No. 486 of 1940 
November 28, 1940 


SEN, J. 
Kumar JITENDRA MULLICK AND 
ANOTHER~— APPELLANTS 


versus 
CORPORATION or CALCUTTA 


— RESPONDENT 

Galeutta Municipal Act (III of 1923), ss. 492, 179 
— Person cannot be prosecuted under s. 492 unless 
Corporation has determined scavanging taxc—Under 
s. 179 (b), Corporation must determine average 
quantity of offencive matter and rubblish—Deleqa- 
tion of this power to District Engineer is against 
s, 179 (b). 

A person cannot be tried for an offence punishable 
under s. 492, Cal. Municipal Act unless there has 
been a determination of the scavenging tax by the 
Corporation. If the Corporation does not determine 
the fee, it cannot be permitted to prosecute any one 
for not taking out a license. 

According to s. 179 (b) itis the Corporation which 
has to determine the average quantity of offensive 
matter and rubbish removed daily. The delegation of 
the power to the District Engineer to determine the 
same and even to decide disputes relating thereto is 
not in conformity with the provisions of s. 179 (b). 

Messrs. N. K. Basu and Mritunjoy De, 
for the Appellants. 

Messrs. Santosh Kumar Basu and Pashu- 


pati Ghose, for the Respondent. 


Judgment.—The two appellants have 
been prosecuted for exercising their rights as 
the owners of a market without taking out 
a licenseand each of them has been sen- 
tenced to pay a fine of Rs. 855. ‘The case 
against them briefly is as follows Both the 
appellants are shebaits and also trustees of 
the estate of the late Raja Rajendra Mullick 
Bahadur and as such shebaits they are in 
possession of a market at 306 Upper Chit- 
pore Road called the Nutan Bazar. For the 
first half of the municipal year 1937-1938 
they paid a scavenging tax of Rs. 450 cal- 
culated on the basis that the quantity of 
rubbish removed daily was 180 cubic feet. 
They have been prosecuted for not taking 
out a license with respect to the second half 
of the year 1937-1938. On or about August 
13, 1937, the Superintendent of the market 
complained to the Corporation that the re- 
fuse of the bazar was not being properly 
removed and that a big heap of refuse had 
collected. To this a reply was sent on Sep- 
tember 3or 4, 1937 by the District Engineer, 
stating that whereas the appellants had been 
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paying a scavenging tax for the removalof 
180 cubic feet of refuse daily, as a matter 
of fact 450 cubic feet of market refuse were 
being removed daily. He told them in this 
letter that they would have to pay, for the 
next half year, a tax calculated on the 
basis that 450 cubic feet of refuse were 
being removed daily. (This letter is Ex. 3.) 
To this the Superintendent of the market 
replied that the refuse which was being re- 
moved was not entirely that of the market 
but that some of the Corporation ‘Dhangars’ 
were in the habit of bringing rubbish into 
the market from outside and dumping it in 
the bin of the market, There was further 
correspondence and ultimately the two ape 
pellants were prosecuted for not taking 
out a license and convicted as stated above. 
Mr. N. K. Basu on behalf of the appel- 
lants contends that inasmuch as there had 
not been a determination of the average 
quantity of ithe rubbish removed by the 
Corporation and the fee payable for the 
license the conviction cannot be sustained. 
Secondly, his contention is that there was not 
sufficient evidence to prove that 450 cubic 
fect of refuse was removed daily. Mr. San- 
tosh Kumar Basu on behalf of the Corpor- 
ation contends that the offence of which the 
appellants have been convicted con$ists not 
In the failure to pay the license fee or tax 
but in the exercising of the rights of the 
owner and occupier of a market without a 
license and that even without a determina- 
tion of the tax payable a conviction could be 
had. He asserts further that there has been 
a due determination of the tax payable. The 
first question for decision is whether the 
determination of the amount of rubbish or 
offensive matter removed by the Corporation 
- IS necessary before a conviction can be had. 
Section 179, Cal. Municipal Act, says : 


“Every person whoexercises in Calcutta any of the 
callings indicated in Part I of Sch. IX shall every 
half-year take out a license and pay for the same a 
fee, to be calculated ; 


eee 

(b) In the case of the owner or occupier of a market, 
according tothe average quantity of offensive matter 
and rubbish removed dai ly,as determined from time ta 
time by the Corporation, at the rates mentioned in 
Part II of the said schedule.” 


Now, it is clear from this section that the 
fee tobe paid will depend upon the deter- 
mination by the Corporation of the amount 
of offensive matter and rubbish removed 
daily by the Corporation. I shall now refer 
tos. 492, Cal. Municipal Act. This section 
Says that if any person exercises on or after 
the first day of June or the first day of 
December in any year any calling referred 
to in Chap. XIII without having the license 
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prescribed by this chapter he shall be 
punished with fine which—(i) may extend to 
three times the amount payable in respect 
of such license, and (ii) shall not ordinarily 
be less than one and a half times such 
amount. l 
Chapter XIII relates inter alia to the 
scavenging-tax, payable by the owner of a 
market and to the license which such owner 
has to take out. Section 492, therefore, preš- 
cribes that if any one exercises his rights 
as the owner or occupier of a market with- 
out having taken out a license prescribed 
in Chap. XIII, he shall be punished in a 
certain manner. It is evident from the 
provisions of s. 492 that the owner or occupier 
of a market cannot be punished unless and 
until the amount payable in respect of the 
license fee has been determined. The only 
sentence that can be passed is that pres- 
cribed in the section. Sub-section (i) pro- 
vides the maximum sentence which may be 
passed and sub-s. (44) the minimum sentence 
which may ordinarily be passed. Now, unless 
and until the fee payable for the license is 
determined itis not possible for the Court 
to pass any sentence for, until that is done, 
it cannot be known whether or not the 
Sentence passed would be illegal as exceed- 
ing the maximum or insufficient as being 
under the ordinary minimum. It follows 
from this that the intention of the Act is 
that a person cannot be tried for an offence 
punishable under s. 492, unless there has- 
been a determination of the scavenging tax 
by thé Corporation. This view is supported 
by the other provisions of the Act. Under 
s. 179 the owner of the market is to take 
out a license and pay the fee. Obviously a 
person cannot take out a license until he 
pays the fee and he cannot pay the fee 
unless the fee is determined. It follows, 
therefore, that if the Corporation does not 
determine the fee, it cannot be permitted to 
prosecute any one for not taking out a license. 
The next question for decision is whether 
in this case the Corporation has determined 
the fee payable for the license. Under s. 179 
it is the Corporation which is to determine 
the amount of the fee payable. This duty on 
the part of the Corporation has been delegat- 
ed to the Chief Executive Officer and the 
evidence is that the Chief Executive Officer 
has delegated these powers to four persons, 
namely the Deputy Executive Officer, the 
Licensing Officer, the Deputy Licensing 
Officer and the Licensing Inspectors. I have 
been through the evidence and I am unable: 
to find that any one of these persons have 
determined the amount of fee payable for 
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the license of this market. In the course of 
the argument by the lawyer for the defence 
in the Court below it was pointed out 
that there had not been a determination of 
the amount ofthe fee by the Corporation. 
The Corporation was allowed an adjourn- 
ment and an Inspector of Licenses, Mr. 5. 
C. Banerjee, was examined as a Court wit- 
ness. All that this gentleman proved was 
that the powerof determining the amount 
of fee payable has been delegated by the 
Corporation to the Chief Executive Officer 
and by the Chief Executive Officer to the 
four persons I have mentioned above. He 
then goes on to give evidence regarding the 
manner in which measurements were made 
of the refuse removed. He says that the 
License Officer sends a list to the District 
Engineer regarding the various markets for 
which a scavenging tax is payable, and 
the District Engineer is asked to note the 
average quantity of refuse removed daily 
from the markets during the half year. 
The District Engineer then sends to the 
License Officer his report and the License 
Officer accepts that report as correct unless 
there is a dispute or objection. He adds}that 
any objection by a party is to be made to 
the License Officer. In cross-examination 
he says thatif there is an objection regard- 
ing measurement it is dealt with by the 
District Engineer, and if there is any ob- 
jection regarding assessment it is dealt with 
by the License Officer. He nowhere says 
that in this case, where there was undoubt- 
edly a dispute regarding the measurement 
of the District Engineer, he or any one of 
the four persons mentioned above considered 
the dispute and then determined the 
amount of fee payable. He has merely 
given evidence of the procedure generally 
followed regarding these matters but there 
is no evidence to show thatin this particular 
‘case any of the four persons mentioned 
above, who had the power to determine the 
amount of scavenging tax payable, did in 
fact determine it. This simple case was 
tried for a period of over two years and 
during all this period no evidence was 
given to prove that the Corporation had 
determined the amount payable as scaveng- 
ing tax for this market. 

Section 179 (b) says that it is the Corpor- 
ation which has to determine the average 
quantity of offensive matter and rubbish 
removed daily. The Inspector of Licenses 
says thatthe District Engineer determines 
this and that even if there is a dispute the 
District Engineer decides the dispute. If 
this is the procedure followed then it is: not 
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in conformity with the provisions of s. 179 
(b). Upon the evidence adduced I must 
hold that there has been no determination 
by the Corporation of the amount of tax 
payable. The conviction and sentence must, 
therefore, be set aside and the accused ac- 
quitted. The fines if paid shall be remitted. 


S. Conviction set aside, 





MADRAS HIGH COURT 
Criminal Revision Case No. 21 of 1941 
Criminal Revision Petition No. 20 of 1941 
February 27, 1941 
LAKSHMANA RAO, dJ. 
NATARAJA MUDALIAR AND OTHERS— 
PETITIONERS 
versus 


DEVANAIAMMAL— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 379, 448— 
Removal of cattle belonging to deceased by his heir 
from the possession of the concubine of deceased— 
Conviction under ss. 379 and 448, 

Where the heir of the deceased and his servants 
removed the cattle belonging to the deceased a few 
days after the death of the deceased, from the pos- 
session of the concubine of the deceased : 

Held, that the heir and his servants could not be 
convicted under ss. 379 and 448, I. P.C. 


Cr. R. Case and Cr. R. P. under ss. 435 
and 439 of the Criminal P. C., 1898, praying 
the High Court to revise the judgment and 
sentence of the Court of the Sub-Divisional 
ry aa of Tiruvallur, dated December 28, 
1940. i 


Mr. M. Natesan, for the Petitioners. 


Mr. K. Venkataraghavachari, for the 
Public Prosecutor on behalf of the Crown. 


Order.—The first petitioner is the heir of 
one Duraiswami Mudaliar who died on 
February 20, last and the second, and third 
petitioners are his servants. The complain- 
ant was the concubine of MDuraiswami 
Mudaliar and the cattle were removed on 
February 28, as belonging to Duraisami 
Mudaliar. The conviction of the petitioners 
under ss, 379 and 448, I. P. C. is, therefore, 
set aside and the fines if levied will be 
refunded. 


N.-D. Conviction set aside. 
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RANGOON HIGH COURT 
Full Bench 
Special Second Appeal No, 280 of 1940 
July 24, 1941 
Roserts, C. J., Ba U AND DUNKLEY, JJ. 
MAUNG DAW NA AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VETSUS 
MAUNG WA MAUNG AND OTHERS 
— PLAINTIFFS— RESPONDENTS 
Mortgage—Unregistered—Sutt by mortgagor for 
possession—Title proved—Defendant setting up ad- 
verse possession—Unregistered mortgage can be used 
for proving nature of possession—Hvidence of title 
vague—Mortgage cannot be used to prove title. 
Although a person cannot sue for redemption on the 
strength of an-abortive or invalid usufructuary mort- 
gage, yet if he sues for possession and proves his 
title and then the defendant sets up adverse posses- 
sion, the-plaintiff may prove that the character of the 
possession was not adverse tPhim by giving evidence 
of the factum of the mortgage though mot of its 
terms. But where the plaintiff’s evidence as to the 
ownership is vague an unregistered mortgage cannot be 
used for proving the title of the plaintiff to the prop- 
erty. U Thet Pan v. Ma Phu Saring (3), approved, 157 
Ind. Cas, 565 (1) and 186 Ind. Cas. 69 (2), referred to. 


Sp. S. A. against a decree of the Dis- 
trict Court, Sagaing, dated June 15, 1940. 


Mr. U E Maung, for the Appellants. 


Mr. U Aye Maung for Mr. U Ba Soe, for 
the Respondents. 


Roberts, C.J —In Civil Regular No. 51 
of 1938 in the Township Court of Myaung 
the respondent brought a suit against the 
appellants for delivery of possession of some 
two anda quarter acres of land on repay- 
ment of Rs. 180 which they said they had 
borrowed from appellant No. 1, Maung Daw 
Na. The Township Court framed no issue 
as to the title of the plaintiffs-respondents, 
(although in the written statement the defen- 
dants-appellants had challenged their title 
to the land); but passed a decree in the 
terms of the plaint. On first appeal the 
learned District Judge allowed the appeal 
and set aside the judgment and decree of 
the trial Court; he held that the suit was 
really one for redemption of a mortgage 
which should have been registered, but in 
respect of which no registration had been 
effected, and that consequently it was not 
maintainable. On second appeal Wright, J. 
remanded the case to the Township Court 
under the provisions of O. XLI, r. 23, Civil 
P. ©., directing that suitable issues with 
regard to the plaintiffs’ title and their right 
to recover possession of the property, based 
on that title, should be framed. The learned 
Township Judge held that the plaintiffs had 
failed to prove their title. In his judgment 
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he says that the plaint is rejected, but this 
technical phrase does not accurately describe 
what happened: a plaint may be “rejected” 
on any of the grounds set out in O. VII, 
r. ll, of the Code; where it discloses no 
cause of action, or where it appears from 
the plaint that the suit is barred by any 
law, or by reason of incorrect valuation or 
stamping and subsequent default. But in 
this case issues were framed upon the plaint 
and written statement, and were determined 
when the learned Judge had heard evi- 
dence. He then decided that the plaintiffs 
had failed to prove their case. In my opinion 
he was right in so deciding, and in dismiss- 
ing their suit as he plainly intended to do 
and must be deemed to have done. The 
plaint was admitted but the suit was dis- 
missed. Upon appeal tothe District Court 
the learned District Judge rightly observed 
that the case had been remanded by the 
High Courtto be dealt with as a suit for 
possession. However, he allowed the appeal 
and gave the plaintiffs, the present respon- 
dents a decree for possession on payment 
of Rs. 180 by them to the defendants. If 
they had really proved that they were the 
owners of the land they would be entitled 
to a decree without any such condition being 
affixed: Ma Kyi v. Mg. Thon (1). 

The defendants, the present appellants, 
appealed, and my learned brother Sharpe, J. 
im second appeal has referred this appeal to 
us, in order to deal with a point of law 
which may be of far-reaching application 
by reason of some observations of Baguley, J., 
in his order of reference in Maung Lu Pe 
v. Maung San Mya (2), upon the decision 
of Mosely, J., in U Thet Pan v. Ma Phu 
Saing (3). I welcome this opportunity to 
state that in my respectful opinion the deci- 
sion in the latter case was entirely correct, 
but that the present situation shows that its 
true nature has been misconceived; and 
possibly Baguley, J. with his long experi- 
ence felt that it required some explanation 
if misconception as to its scope were to be 
altogether avoided. When a person sues for 
possession of land he must prove his title to 
it, unless that title is admitted. Section 110, 
Evi. Act, is quite plain upon the point. 
Suppose, however, that his title is admitted, 
or that he successfully proves -it, the defen- 
dant may set up a possession which is 
adverse to that title and, which (he claims), 
defeats it; and the question will at once 

(1) 13 R 274; 157 Ind. Cas. 5€5,A I R1935° Rang. . 
230; 8 R Rang. 100 (E B) 7 

(2) 1939 Rang. 645; 186 Ind. Cas. 69; ATR 1940 
Rang. 11; 13 R Rang. 240 (F B). l 

(3) 1937 Rang. 442. 
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arise whether such possession is adverse to 


the title and does defeat it, or whether it may 
be explained on other grounds. Aithough a 


person cannot sue for redemption on the 


strength of an abortive or invalid usufructu- 
ary mortgage, yet if he sues for possession 
and proves his title and then the defendant 
sets up adverse possession, the plaintiff may 
prove that the character of the possession 
was not adverse tohim by giving evidence 
of the factum of the mortgage though not 
ofits terms. Thisisall that.the judgment 
in U Thet Pan v. Ma Phu Saing (3), decides, 
and Mosely, J. was most careful to say so. 
Baguley, J. nevertheless must have enter- 
tained some apprehension lest this decision 
should be mistakenly cited as an authority 
for the proposition that proof of the abor- 
tive or invalid usufructuary mortgage should 
be admitted to establish the plaintiffs title, 
whereas it is not authority for any such 
proposition, which would be manifestly in- 
correct. So, here, the fact that the plaintiffs 
were dealing with the land as their own 
does not show that the land belonged to 
them, though if the land were proved to 
have belonged to them it might show that 
the person or persons in possession of it were 
not holding it upon a title adverse to the 
true owners. The learned District Judge has 
described the evidence as to the ownership of 
this land as somewhat vague. I agree with 
him and in my opinion he would not, and 
could not have held that the plaintiffs had 
proved their title unless he had considered 
the unregistered mortgage. But evidence of 
this can only be given for ‘the collateral pur- 
pose of showing the nature of the defendants’ 
possession’ (to use the words of Mosely, J.) 
and not for the purpose of proving the 
plaintiffs’ title to the land. The plaintiffs 
were unable to surmount this preliminary 
difficulty and consequently the decision in 
U Thet Pan v. Ma Phu Saing (3), has no 
application here. Accordingly, I would 
allow the appeal and direct that the judg- 
ment of the learned District Judge must 
be set aside and that the judgment and 
decree of the Township Court of Myaung 
dismissing the suit for the respondents must 
be restored. The respondents must pay the 
costs of the appellants in all Courts; advo- 
cate’s fee in this Court eight gold mohurs. 


Ba U, J.—I agree. 
Dunkley, J.—I agree. 


a S. Appeal allowed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 639 of 1939 
April 10, 1940 
LAKSHMANA Rao, J. 

In re B. SRINIWASA RAO—APPELLANT 

Defence of India Act (XXXV of 1939), s. 2— 
Rules under, r. 34 (6) (d) and (k)—Speech exhortiny 
people to desist from enlisting in army or assisting 
prosecution of war in any manner—Whether pre- 
judicial act within meaning of r. 34 (6) (d) (k). 

Speeches exhorting the audience to desist from en- 
listing in the army or assisting the prosecution of the 
war inany manner prejudice the recruiting of per- 
sons for services in the army and influence the con- 
duct or attitude of the public in a manner likely to be 
prejudicial to the efficient prosecution of the war and 
are thus prejudicial acts as defined in sub-cls, (d) ani 
(k) of r. 34, cl. (6). 

Cr. A. against the order of the Chief Presi- 
dency Magistrate, Egmore, Madras, dated 
November 3, 1939. 

Mr. S. Suryaprakasam, for the Appellant. 

Mr. C. V. Nagaraja Sastri, for the Crown 
Prosecutor, for the Crown. 

Judgment.—This appellant was the 
Secretary of the Madras Socialist Party and 
he delivered two speeches at two public 
meetings held on September 29, and Octn- 
ber 15, last. He was charged unders 38, 
cl. (5), Defence of India Rules, and besides 
alleging some distortions in the transcrip- 
tions, he contended that the speeches were 
not ‘‘prejudicial acts” as defined in r. 34, 
cl. (6). The Magistrate held otherwise and 
convicted and sentenced him to rigorous 
imprisonment for two years in respect of 
each speech, directing the sentences to run 
concurrently. The accuracy of the trans- 
criptions of the speeches which were taken 
down in shorthand by trained Sub-Inspec- 
tors was not seriously disputed, and apart 
from other objectionable matters the appel- 
lant exhorted the audience in both the 
speeches to desist.from enlisting in the army 
or assisting the prosecution of the war in 
any manner. He had been warned by the 
Commissioner of Police against carrying on 
such propaganda and the speeches were 
intended to prejudice the recruiting of per- 
sons for services in the urmy and influence 
the conduct or attitude of the publicin a 
manner likely to be prejudicial to the effi- 
cient prosecution of the war. They were 
thus prejudicial acts as defined in sub-cls. (d) 
and (k) ofr. 34, cl. (6) and the conviction 
under r. 38, cl. (5) is correct. It is, therefore, 
confirmed, and in the absence of any under- 
taking not to repeat the offence, the sentence 
cannot be said to be excessive. The sentence 
too is confirmed and the appeal is dismissed. 


N.-S. Appeal dismissed. 
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D 14 JAMNADASS V. BEHARILAL (NAG.) 
/ C Court) is justified. I50 Ind. Cas. 433 -(4 d 
Ait abe KN aii ae R S. H per a A W. ore: (5), Boh Ss te. ee 
November 25, 1940 C. R. App. for revision of the order of the 
CLARKE, J. Court of 3rd Subordinate Judge, 2nd Class, 
JAMNADASS—DEFEenpsnt—APPLICANT Nagpur, dated February 12, 1940. 
versus Mr. P. P. Deo, for the Applicant. 


BEHARILAL—P iaintirr—Non-APPLICANT 
Civil Procedure Code (Act V of 1908), 0. XXIII, 
ma 1 (2) (b), O, VIII, r. 6—Object of O. XXIII, 


Mr. R.G. Limsay, for the Non-Applicant. 


-y. 1 (2) (b), stated—Held that in circumstances order 
-0f Court reserving permission to plaintiff to bring 
fresh suit was tllegal—Counter-claim by defendant 
an regular suit—Such 
Cause Court—It should not be allowed to be raised 
-in regular suit—Such claim allowed to be raised— 
Plaintiff subsequently withdrawing suit—Order re- 
turning written statement of defendant for presenta- 


claim cognizable by Small 


Order.—The plaintiff brought this action 
to obtain a refund of the price of certain 
materials which he had purchased from the 
defendant on the ground that they were not 
up to the standard of quality which was 
agreed upon. He claimed a refund of Rs. 373 
which he had paid to the defendant. The 


_tion to Small Cause Court is justified. 

Under O. XXIII, r. 1 (2) (b) the Courts are limit- 

.ed to questions of form, The main object of this rule 
is to prevent the defeat of justice on technical grounds, 

.and the words ‘sufficient grounds’’ in the rule 
refer to some defect in the suit, which has the 
effect of shutting out a fair trial on the merits, and 
. arise out of some error made in good faith by ths 
~plaintiff, or by the Court at the instance of either 
party, which could only be effectively set right by a 
-trial de novo. 3 Ind. Cas. 61 (1) and 48 Ind. Cas. 
1005 (2), relied on. 

The plaintiff sued the defendant for refund of Rs. 373 
-which was the price of certain materials which 
‘he had purchased trom the defendant on the ground 
-that they were not up to the standard of-quality 

which was agreed upon. The defendant denied that 
- the materials supplied were not up to the agreed 
. quality; and, on the ground that the plaintiff had not 
paid the price of the materials he counter-claimed 
_Rs. 373. Subsequently the plaintifi’s Pleader made 


latter denied that the materials supplied 
were not up to the agreed quality, and, on 
the ground that the plaintiff had not paid 
Rs. 373, which was the price of the materials 
he counter-claimed Rs. 373. Subsequently 
on February 12, 1940, when the case was 
fixed for evidence, the plaintiff’s Pleader 
made the following statement to the Court, 
which was the Court of the 3rd Subordinate 
Judge, 2nd Class : 

“Plaintiff has sold the films in dispute, and they 
have fetched a reasonable price. He does net, there: 
fore, wish to prosecute this suit, but reserves his 
right to raise these points by way of defence in case 
the defendant chooses te file a suit against him under 


the circumstances permission should be granted to 
him to bring a fresh suit, if necessary.” 


Upon this statement the Court passed the 


i ing statement to the Court: ‘ Plaint- following order : i NA S 
a ee id the films in dispute, and they “P laintifi is allowed to withdraw this sult, with the 
have fetched a reasonable price. He does not, permission to bring a fresh suit, if necessary. He shall 

-therefore, wish to prosecute this suit, but re- pay a full costs. Pleader’s fees on the admis- 
serves his right to raise these points by way of de- Sion scale. 

- fence in case the defendant chooses to file a suit Thereafter, holding that by the with- 


. against him. Under the circumstances permission 
- should be granted to him to bring a fresh suit, if 
necessary.” The Court passed an order allowing the 
, plaintiff to withdraw the suit with permission to bring 
. a fresh suit : 
Held, that there was no defect in the suit which 
-shut out a fair trial. By being able to sell the mate- 
rials in dispute at a satisfactory figure, the plaintiff 
thereby no longer suffered any damage, and his whole 
. cause of action had vanished. There was, therefore, 
no need to reserve any right to bring a fresh action. 
‘Consequently the order of the Court reserving permis- 
: sion to the plaintiff to bring a fresh suit was illegal 
. and must be set aside. 
In the case of a genuine set-off, such as is,contem- 
plated by O. VIII, r. 6, if the plaintiff's claim 
` breaks down for any reason including a withdrawal, 
then the defendant would be entitled to have his set- 
off considered by the same Court, and he could 
be given a decree for a set-off in the same suit, 
‘but where his claim is not a genuine set-off but 
is a counter-claim, then ifthat counter-claim lies in 
- the Small Cause Court he cannot agitate it in the re- 
: gular Court. Such a counter-claim should not be al- 
lowed to be raised in the regular Court but if the 
: Court has allowed it to be made and the plaintiff has 
withdrawn his suit subsequently the order of the 
Court in returning the written statement of the de- 
- fendant for presentation to the prope! Court (Small 


drawal of the suit the counter-claim had 
become a separate suit which was triable by 
the Small Cause Court, he returned the 
written statement as a plaint to be presented 
in the proper Court. The defendant has 
accordingly presented his claim in the Small 
Cause Court, but that Court, Iam informed, 
has postponed registration of the suit until 
this application has been decided, as it was 
doubtful whether it had any right to enter- 
tain the claim in the circumstances in which 
it came to be presented to it. 

The application raises two questions for 
determination : 

(i) Whether the lower Court was right in 
reserving to the plaintiff permission to bring 
a aoe action on withdrawing this action, 
an | 

(11) whether the lower Court was rightin ù 
returning the written statement for presenta- ~ 
tion as a plaint to the Small Cause Court. 

(t). On this point the contention of the 
applicant is that, once the plaintiff was 
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satisfied with his bargain with the defendant 
by reason of his having disposed of the goods 
at an adequate price to a third party, that 
was the end of his suit, and the only question 
Temalning to be decided was whether he had 
paid the consideration of Rs. 373 to the 
defendant or not. There was no need, there- 
fore, to reserve to the plaintif a right to 
bring a fresh action and the matter did not 
fall within the purview of O. XXIII, r.1 (2) 
of the Civil P. Č. The order purports to be 
made under O. XXII, r. 1 (2) (b), which is 
to the following effect : 

“Where tke Court is satisfied that there are ‘other 
sufficient grounds for allowing the plaintiff to institute 
a fresh suit for the subject-matier of a suit or part of 
@ claim, it may, on such term as it thinks fit, grant 
the plaintiff permission to withdraw from such suit or 
abandon such part of a claim with liberty to institute 
a fresh suit in respect of the subject-matter of such 
suit or such part of a claim.” 


The non-applicant in support of the lower 
Court’s order argued that the order is not 
a final order but is conditional, the condition 
being that set out in the statement quoted 
at the beginning of this order, that it will 
only operate if it is rendered necessary in 
defence of the defendant’s suit to recover 
Rs 373 from him. The order does not make 
this clear, but even if it did, I am of the 
opinion that the circumstances are not such 
as to justify the application of O. XXIII, 
r. 1 (2). The circumstances in which that 
rule comes into play have been explained in 
Sitaram v. Mst. Chhotkat (1) and Doma v. 
Dayaram (2), with which I fully concur. In 
Sitaram v. Mst. Chhotkai (1), the learned 
Additional Judicial Commissioner referred 
to a ruling by the Judicial Committee of the 
Privy Council in Watson v. The Collector of 
Rajeshahya (3), which was given prior to the 
present Civil P.C Therein their Lordships 
prescribed the limits within which the power 
of the Court to allow a fresh suit could be 
used. The Courts, according to that ruling, 
were limited to questions of form. The 
learned Additional .Judicial Commissioner 
then pointed out that, when the law was 
codified in the Civil P. G., effect was given 
to this pronouncement of their Lordships by 
requiring the Court to be satisfied (a) that 
the suit must fail by reason of some formal 
defect or (b) that there were sufficient 
grounds for allowing withdrawal of abandon- 
ment of a suit or part of a suit with liberty 
to bring a fresh suit. He then pointed out 
that the main object of this rule is to pre- 
vent the defeat of justice on technical grounds 

(1) SNL R 88; 3 Ind. Cas, 61. 
(2) A I R1917 Nag. 121; 48 Ind. Cas. 1005 

(3)13M I A160;3BLR (PO) 48; 12 W 
43; 2 Suth. 269; 2 Sar. 500 (P O). £ 
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and that the words “sufficient grounds’ 
in the rule referred to some defect in the 
suit, which had the effect of shutting out a 
fair trial on the merits, and arose out of 
some error made in good faith by the plain- 
tiff, or by the Court at the instance of either 
party, which could only be effectively set 
right by a trial de novo. In Doma v. Daya- 
ram (2), the same view is expressed. In the 
case before me there was no defect which 
shut out a fair trial. What had happened was 
that, by being able to sell the materials, 
which the plaintiff had purchased from the 
defendant, at a satisfactory figure, he there- 
by no longer suffered any damage, and his 
whole cause of action had vanished. There 
was, therefore, no need to reserve any right 
to bring a fresh action. The request seems 
to have been mad® to the Court out of excess 
of caution, the plaintifi being afraid that he 
might not be able to meet the direct issue 
which would arise on the defendant’s claim 
for Rs. 373, that direct issue being whether 
the plaintiff had or had not paid the money, 
and he hoped to be able to avoid payment, 
if it was found that he had not paid, by 
some of the pleas which he had put forward 
in this case. That is not, to my mind, the 
purpose of O. XXIII, r. 1 (2). Consequently 
the order of the lower Court reserving per- 
mission to the plaintiff to bring a fresh suit 
is illegal and must be set aside. The plain- 
tiff’s suit will be withdrawn without permis- 
sion to bring a fresh action, 

(iz). This is a very curious point in res- 
pect of which L am unable to find any 
parallel. On the disappearance of the plain- 
tiff’s claim the defendant’s counter-claim is 
left high and dry and is of kind triable by a 
Court of Small Causes. Is the defendant to 
take back his claim and place it before the 
Small Cause Court or + ould the matter be 
concluded by the Ccurt in which the ques- 
tion was first ventilated? In Bansidhar 
Kunjilal v. Lulta Prusad (4), Niamat-ullah J. 
felt some difficulty in holding that the defen- 
dants’ claim to a set-off came within the pur- 
view of O. Vill, r.6 Bennet, J., the other 
Member of the Bench, felt no such difficulty. 
The difficulty which Niamat-ullah, J. felt 
has been expressed by him in the following 
passage : 

“Itis clear that defendants Nos. 1 to 3 intended to 
make a counter-claim against the plaintif for 
Rs. 212-12-O.nd paida court-fee of Rs. 16-8-0. For 
all practical purposes para. 17 of their written state- 
ment might well have been considered to be a plaint; 


and as the plaintif did not deny that that sam was dua 
to the firm Bachu Lal Lalta Prasad, a decree ir 


(4) 56 A Sle (920); 150 Ind. Cas. 433; (1934) 
AL J 393; AI R1934 All. 543;6 R A 1104. 
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‘favour of defendants Nos. 1 to 3 could have been 
passed but for the difficulty that the defendants’ claim 
in its nature is one’ cognizable by the Court of Small 
Causes, and the ‘Additional District Judge, before 
whom the suit was pending had no jurisdiction to 

ass a decree in a suit cognizable by a Court of Small 


auses.” 
The learned Judge, however, did not 


desire to differ from the opinion of Bennet, J., 
since he considered that the latter's view led 
to substantial justice between the parties, and 
for that reason he did not record his dissent 
onthe ground mentioned. If that ground 
of dissent is correct, then it decides the 
point, which I am now considering, in favour 
of the non-applicant. R.S. Hart v. A. W. 
Grosser (5), was a case of a genuine set-off 
and not a case of a counter-claim, and 
‘although the amount claimed by the defen- 
dant was triable by the Sthall Cause Court, 
the High Court allowed the matter to be 
agitated in the regular Court as it was a 
set-off. It seems to me that I can arrive at 
an adequate decision by reconciling these 
two decisions and by holding that in the case 
of a genuine set-off, such as is contemplated 
by O. VII, r. 6, if the plaintiffs claim 
breaks down for any reason including a 
withdrawal, as in the present case, then the 
defendant would be entitled to have his set- 
off considered by the same Court, and he 
could be given a decree for a set-off in the 
same suit, but where his claim is not a 
genuine set-off but is a counter-claim, as it 
is in the present case, then, if that counter. 
claim lies in the Small Cause Court he can- 
not agitate it in the regular Court. The 
lower Court should really never have allowed 
the defence to be raised because it was a 
counter-claim and not a set-off and was not 
cognizable by it. That being so, the Court 
was right in returning the written statement 
for presentation to the proper Court. On 
this point, therefore, the application fails. 
The parties, having partly succeeded and 
partly failed, will pay their own costs of this 
application. a: 


S. Application dismissed. 
(5) 9 CW N 748. 


ad 


NAGPUR HIGH COURT 
Criminal Revision No. 167 of 1941 
May 6, 1941 
POLLOCK AND GRUER, JJ. 

; In re NATHURAM— ACCUSED 

Nagpur High Court Rules, Chap. IV, r. 15—Be- 
vision—Application for revision of order passed by 
Criminal Court of: appeal may be made direct to 
High Court—Criminal trial. a gas 
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It is clear from r. 15 of Chap. IV of the Nag. 
High Court Rules that an application for revision of 
an order passed by a Criminal Court of appeal may be 
made direct tothe High Court, and that the applicant 
need not first apply to the Sessions Court. 

Cr, R. App. for revision of the order 
of the Court of the Additional District 


Magistrate, Narsingpur, dated February 29, 


1941. 
Order of Reference. 

Pollock, J.—(April 3, 1941)—This is 
an application for revision of the order 
of a Criminal Court passed in appeal. In 
Criminal Revision No. 122 of 1941 (Guru- 
prasad v. King-Emperor) Bose, J. held that 
such an application must be made to the 
Sessions Court in the first instance. In 
Criminal Revision No. 39 of 1939 (Gaya 
Prasad v. King-Emperor) Gruer,J. remarked, 
“This does not appear necessary in the case 
of revision of appellate orders, in accordance 
with the rules and practice of the High Court”. 
Rule 15 of Chap. IV of the High Court Rules 
provides. 7 

“No petition for revision cf an original order of & 
Magistrate shall be entertained unless it ig‘accom panied 
by a copy of the order of the District Magistrate or 
Sessions Judge concerned refusing to refer the case to. 
the High Court”? 
but there appears to be[no such provision 
for applications for revision of appellate 
orders. As it is desirable that this point 
should be settled,: the case may, subject to 
the approval of the Chief Justice, be placed | 
before the Division Bench during the vaca- 
tion after the issue of notice to the Advocate- 
General 

Mr. Hidayatullah, 


(Accused). 
OPINION. 

In our opinion it is clear from r. 19 of 
Chap. IV of the High Court Rules that an 
application for revision of an order passed 
by a Criminal Court of appeal may be made 
direct to the High Ccurt, and that the appli- 
cant need not first apply to the Sessions 
Court. This rule appears to be based on 
the practice of Judicial Commissioner’s 
Court, laid down in the office order of 
April 19, 1929. Wedo not propose to re- 
commend that the order should be altered so. 
as to make it necessary that the applicant 
should first apply to the Sessions Court, be- 
cause such a practice would throw an extra. 
burden on the Sessions Court without effect- _ 
ing any appreciable saving of work in this 
Court. l eo 


Order accord ingly. 


for the Applicant 


1941 


PESHAWAR ‘JUDICIAL COMMIS. 
SION ER’S COURT 
Civil Revision Petition No, 511 of 1940 
May 29, 1941 
Mir AHMAD, J. 

S. AMAR SHAH SINGH Sri KARAM 
SHAH SINGH PLAINTIFE — PETITIONER 
VETSUS 
KHATTAR ELECTRICAL 
ENGINEERING anp GENERAL SUPPLY 


Co., LTD.—DEFENDANT— RESPONDENT 
. Electricity Act (IX of 1910), s. 12—Questions 
whether bracket should be fixed on particular pri- 
vate wall by licensee under Act and whether owner 
of wall should be given compensation—District 
Magistrate alone can decide—Civil Court has no 
Jurisdiction. 

The Civil Courts have no jurisdiction to decide as 
to whether a bracket should be fixed on a particular 
wall or not by a licensee under the Electricity Act 
and whether the person whose wall is being used 
should be given any compensation for it. It is entire- 
ly for the District Magistrate to decide this question 
and the appeal lies to the Provincial Govt. under 
s. 12 of the Act. 


C. R. P. against an order of the Senior 
a Bh Dera Ismail Khan, dated July 
, 1940. 


Messrs. Sher Khan and G. C. Kohli, for 
the Petitioner. 
L. Charanjit Lal, for the Respondent. 


Order. — S. Amar Shah Singh brought 
this suit for a permanent injunction and 
recovery of Rs. 40 against the Khattar Elec- 
trical Engineering and General Supply Co., 
Dera Ismail Khan. He said in his plaint that 
the company had fixed a bracket on a wall 
of a private Gurdwara belonging to him and 
that he, therefore, wanted the bracket to be 
removed and also Rs. 40 to be given to him 
as rent.for the use of the wall by the com- 
pany for the eight months previous to the 
suit. Inter alia the defence was taken that the 
suit was barred, because a special procedure 
was provided by s. 12, Electricity Act, for 
deciding such disputes. It was pointed out 
that the District Magistrate or the Provincial 
Govt. were the authorities who had the juris- 
diction to deal with such questions. The 
trial Judge agreed with the view. He held 
that Civil Courts had no jurisdiction to try 
the suit. He, therefore, dismissed the suit. 
An appeal was preferred to the Senior Sub- 
Judge, Dera Ismail Khan. He also agreed 
with the trial Judge and dismissed the ap- 
peal. 9. Amar Shah Singh has come up on 
revision to this Court. Section 12, Electri- 
city Act, is as under : 

“12. (1) Any licensee may, from time to time but 
subject always to the terms and conditions of his 


license, within the area of supply, or, when permitted 
by the terms of his license: to lay down or place elec- 
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tric supply-lines without the area of supply, without 
that area : 

(a) cpen and break up the soil and payment of 
any street, railway or tramway; (b) open and break up 
any sewer, drain or tunnel in or under any street, rail- 
way or tramway; (c) lay down or place electric supply- 
lines and other works : (d) repair, alter or remove the 
same ; and (e) do allother acts necessary for the due 
supply of energy. 

(2) Nothing contained in sub-s. (!) shall be deemed 
to authorize or empower a license, without the con- 
sent of the local authority or of the owner or occupier 
concerned as the case may be, to lay down or place 
any electric supply-line. or other work in, through or 
against any building, or on, over or under any land 
not dedicated to public use whereon, whereover or 
whereunder any elecltric supply-line or work has not 
already been lawfully laid down or placed by such 
licensee ; 

Provided that any support of an erial line or 
any stay or strut required for the sole purpose of secur- 
ing in position any support of an serial line may be 
fixed on any building or land or, having been so fixed, 
may be altered, notwithstanding theobjection of the 
Owner or occupier ofsuch building of land, if the Dis- 
trict Magistrate or, in a Presidency Town (***) the 
Commissioner of Police by order in writting so directs; 

Provided, also, that, if at any time the owner or 
occupier of any building or land on which any such 
Support stay or strut has been fixed, shows sufficient 
cause, the District Magistrate, or in a Presidency Town 
C@*") the Commissioner of Police may by order in 
writing direct any such support, stay or strut to be 
removed or altered. 

(3) When making an order under sub-s. (2), the 
District Magistrate or the Commissioner of Police, 
as the case may be, shall fix the amount of compensa- 
tion or of annual rent, or of both, which should in his 
opinion be paid by the licensee to the owner or occu- 
pier. 

(4) Every order made by a District Magistrate or a 
Commissioner of Police under sub-s. (2) shall be sub- 
ject to revision by the Provincial Govt, 

(5) Nothing contained in sub-s. (1) shall be deemed 
to authorise or empcwer any licensee to open or break 
up any street not repairable by the Central Govt. or 
the Provincial Govt. ora local authority, or any rail- 
way or tramway, except such streets, railways or tram- 
ways Gf any) or such parts thereof, as he is specially 
authorized to break up by his license, without the 
written consentof the person by whom the street is 
repairable or of the person for the time being entitled 
to work in the railway or tramway, unless with the 
written consent of the Provincial Govt : 

Provided that the Provincial Govt. shall not give any 
such consent as aforesaid until the licensee has given. 
notice by advertisement or otherwise as the Provin- 
cial Govt. may direct, and within such period as the 
Provincial Govt. may fix in this behalf, to the person 
above referred to, and until all representation or ob- 
jections received in accordance with the notice have: 
been considered by the Provincial Govt.” 


It is clear that the intention of the Legis- 
lature was that the District Magistrate 
should have the authority to permit the fix- 


ing ofbrackets on private walls, taking of 


lines over private property, and other simi- 
lar acts required for installing the machinery 
for electric supply. It will be observed that 
he has the jurisdiction to fix compensation: 
tor the use of private building for the pur- 
pose. It follows that the Civil Courts have 
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no jurisdiction to go into these matters, and 
if any authority be needed I will refer to 
Secretary of State v. Kameshwar Singh (1). 
The following portion of the head-note of 
this judgment is worth re-production : 

“Ifa rightisgiven to an individual by a statute 
and the mode of obtaining that right is provided in 
the statute itself, a suit to enforce the rightis not 
maintainable in the Civil Court. There is no right 
to recéive compensation for acts done under the autho- 
rity of the law unless the law itself gives such a 
right. Ifthe right to receive compensation exists in- 
dependently of a statute and the statute only affirms it 
and provides a particular form of remedy, that remedy 
is exclusive and the jurisdiction of Civil Court is barred 
by implication.” 

I am of opinion, that the Civil Courts have 
no jurisdiction to decide as to whether a 
bracket should be fixed on a particular wall 
or not by a licensee under the Electricity 
Act and whether the person whose wall is 
being used should be given any compensa- 
tion for it. It is entirely for the District 
Magistrate to decide this question and the 
appeal lies to the Provincial Govt. under 
g. 12 ofthe Act. I, therefore, agree with the 
two Courts below and dismiss the petition 


with costs. 
D Petition dismissed. 


36 Pat. 87; 160 Ind. Cas. 915; 15 Pat. 
877; 2 B R252; 8 R P 387. 


He 





PATNA HIGH COURT 
Criminal Revision Application No. 644 
of 1941 
September 5, 1941 
FAZL ALI, J. 

SUDHIR KUMAR NEOGI AND axoTHER— 
PETITIONERS 
versus 


EMPEROR— OPPOSITE Parry 

Criminal Procedure Code (Act V of 1698), s. 247 
—Absence of complainant on date of hearing of 
case—Case not adjourned—Magistrate must acquit 
accused—Case proceeded with—Procedure is illegal 
— Criminal irial—Appeal—Cannot be admitted, on 
limited ground only. 

Under s. 247, Criminal P. C., where the complainant 
is absent on the day fixed forthe hearing of the case 
the only course which is open to the Magistrate is to 
acquit the accused or to adjourn the hearing of the 
case and not to proceed with the hearing. Where, 
therefore, the complainant is absent on the day of the 
hearing of the case and the Magistrate dces not ad- 
journ the hearing of the case but ccntinues the 
trial of the accused, the procedure followed by the 
Magistrate is entirely illegal and suffciert to justify 
the quashing of the conviction. 

An appeal cannot be admitted only on a limited 
ground e. g., on the question of sentence only. 

Cr. R. App. from an order of the District 
Magistrate of Bhagalpur, dated July 11, 
1941, modifying an order of the Magistrate, 


SUDHIR KUMAR NEOGI V. EMPEROR (PAT 


LI61C 


Aha Class of Bhagalpur, dated June 19, 
1941, 


Messrs. J. M. Ghosh and K. D. De, for the 
Petitioners. 


Mr. R. S. Sinha, for the Opposite Party. 


Order.—This case which isof a very 
trivial nature has a peculiar history. It 
appears that on November 12,1940, the com- 
plainant, one Babu Phanindra Nath Chatter- 
ji, preferred a complaint under s. 352, 
I. P. C. against the petitioners. The Sub- 
Divisional Officer upon receiving this com- 
plaint and examining the complainant on 
oath recorded in the order-sheet that the 
complaint appeared to be exaggerated and 
sent it to a certain local Pleader for enquiry 
and report, The report was that the case 
was substantially untrue, but notwithstand- 
ing this report the learned Magistrate sent 
it to one Mr. S. M. Sinha, for enquiry ex- 
pressing the opinion that ever if the case 
was true it should not be contested in the 
Court if the parties cared for thelr own 
dignity and status. It may be stated that 
before this order was passed a protest peti- 
tion was filed on behalf of the complainant 
impugning the correctness of the report of 
the Pleader to whom the case had been sent 
for enquiry in the first instance. As the 
parties did not compromise, the case was 
returned to the learned Magistrate who 
noted in the order sheet that it was useless 
to send the case for any further enquiry and 
settlement and that it should be decided in 
Court. Having noted this he summoned the 
petitioners. The petitioners were tried by 
a Magistrate holding third class powers who 
found them guilty under s. 352, I. P. C. and 
sentenced them to pay a fine of Rs. 25 each. 
The petitioners thereupon appealed to the 
District Magistrate who admitted the appeal 
on the question of sentence only, notwith- 
standing the fact that it has been pointed 
out in many cases by this Court that an 
appeal cannot be admitted only on a limited 
ground. The learned District Magistrate 
eventually maintained the conviction, but 
reduced the sentence of fine to Rs, 5. 

The point which seems to me to be fatal 
to the conviction is that on May 19, 1941, 
which was one of the dates fixed for the 
hearing of the case, the complainant was 
not admittedly present in Court. Section 247 
of the Criminal P. ©. provides that in a 
summons case if on the date appointed for 
the appearance of the accused, or any day 
subsequent thereto to which the hearing may 
be adjoprned, the complainant does not 
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appear, the Magistrate shall, notwithstand- 
ing anything hereinbefore contained, acquit 
the accused, unless for some reason he thinks 
proper to adjourn the hearing of the case to 
some other day. In this case the Magis- 
trate did not adjourn the hearing of the 
case and, therefore, his only cause was but 
to acquit the petitioners. It appears that on 
that date a petition was filed by the com- 
plainant for dispensing with his attendance 
and it has been stated in the affidavit which 
has been filed in this Court in support of 
this application that on the margin of the 
petition the word “‘allowed” was written not 
by the trying Magistrate but by some one 
whom the petitioners believe to be the 
Peshkar of the Court. This allegation has 
not been controverted and the District Magis- 
trate has not submitted any explanation 
of the Magistrate on that point. It is, there- 
fore, to be presumed that the Magistrate did 
not consider this application. But even, 
if he may be taken to have considered it, it 
seems to me that on the terms of s. 247, as it 
stands, the only course which was open to 
the Magistrate was to acquit the accused or 
to adjourn the hearing of the case and not to 
proceed with the hearing. In my opinion 
the procedure adopted by the Magistrate 
was entirely illegal and under s. 247 he 
should have acquitted the petitioners. It is 
to be noticed that what the section provides, 
is that ordinarily the Magistrate shall acquit 
the accused, unless for some reason he thinks 
proper that the hearing should be adjourned. 
In my opinion this ground alone is sufficient 
to justify the quashing of the conviction. I, 
therefore, allow this application, set aside 
the conviction and sentence and direct that 
the fine, if paid, be refunded. 


S. Application allowed. 





PRIVY COUNCIL 
Appeal From the Supreme Court of 
-~ Jamaica 
February 10, 1941 
Viscount SANKEY, LORD ATKIN AND LORD 
JUSTICE LUXMOORE 
OLGA HALL—APPELLANT 
Versus 
KINGSTON anp SAINT ANDREW 
CORPORA TION—REsSPONDENT 
Tort—Negligence—Injury caused to plaintiff by 
negligent act of defendant's servant during course of 
employment—Plaintiff held entitled to special and 
general damages—Master and servant—Jamaica Pub- 


lic Health Law (1925), s. 89. 

Plaintiff sued a Corporation for damages for personal 
injuries caused by the negligent driving of the Corpo- 
-ation cart by one M, an employee of the Corporation. 
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At the time of the accident the cart was being used 
for removing rubbish which was one of the duties of 
the Corporation. The Corporation was not incorporated : 
Held, that s. 89, Jamaica Public Health Law, 1925, 
had no application to the case and the suit was not 
barred by that section although no notice in accordance 
with its requirements was given on behalf of the plain- 
tiff before the action was instituted and the writ was 
issued more than three months after the date when the 
injuries were inflicted. The plaintiff was entitled to 
recover special and general damages from the Corpora- 
tion for the injury caused by the negligence of their 
servant during course of employment. [p. 552, col. 1.) 


Mr. D. N. Pritt K. C., and Dr. C. J. 
Colombos, for the Appellant. 


Lord Justice Luxmoore.—On November 
13, 1934, Olga Hall, who was then about 
seven years old, acting by her father as her 
next friend sued the Kingston and St. 
Andrews Corporation (hereinafter called the 
Corporation) fore damages for personal in- 
juries. It was alleged that the injuries were 
caused on June 15, 1934, by the negligent 
driving by one Mortimer Brown an employee 
of the Corporation of a cart marked K.S. A. 
C. Number 11, one of the wheels of which 
passed over and crushed the plaintiff's foot. 
The Corporation denied that any injury was 
caused by the cart because no part of it ever 
came in contact with the plaintiff. The Cor- 
poration also alleged that on June 15, 1934, 
the cart in question was being driven by 
Mortimer Brown on behalf of the Council of 
the Corporation under and in obedience to and 
in execution of duties imposed on the Council 
by s. 22, sub-s. 2 (a), of the Public Health 
Law, 1925, of Jamaica and that the cart was 
the property of the Council and Mortimer 
Brown was the servant of the Council. The 
Corporation consequently claimed that the 
action was improperly constituted and that 
the Council of the Corporation and not the 
Corporation was the proper defendant.~ The 
Corporation further claimed that the act- 
ion was maintainable the Corporation 
was acting pursuant to and in execution 
of the duties created by s. 22, sub-s. 2 (a), 
of the Public Health Law, 1925, and 
that the action was barred by the provisions 
of s. 89, sub-ss. 1 and 2, of that Law in that 
no proper notice of action was given and the 
amount of damages claimed was not specified 
and the action was not commenced within 
three months after the alleged accident. 

The action was tried before Seton, J., sit- 
ting with a jury. 

Five questions were left to the jury, viz.:— 

(1) Was the plaintiff injured by a cart 
running over her foot? If so 

(2) Was the cart driven by Mortimer 
Brown? Ifso 
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(3) Was the injury caused by the negli- 
gent driving of the cart? If so 
(4) Was the cart at the time of the acei- 
dent engaged exclusively in the col- 
lection and removal of sweepings, 
rubbish refuse, night-soil or other 
waste matter from private premises 
or public places? 
(5) Damages 
(i) Special. 
(iz) General. 

The jury answered the first three questions 
in the affirmative and the fourth question in 
the negative and fixed the special damages at 
£8 19s. 6d and the general damages at £300, 

Seton, J., accordingly on June 19, 1936, 
entered judgment for the plaintiff for £308 
19s. 6d. with costs. 

The Corporation appealed, from this judg- 
ment to the Court of Appeal of the Supreme 
Court of Judicature in Jamaica (hereinafter 
called the Court of Appeal). The material 
grounds on which this was based were (1) 
that the answer in the negative by the jury 
to question number 4 was against the weight 
of evidence and was perverse. (2) that the 
driver of the cart which was alleged to have 
occasioned the injuries was at the material 
time engaged in using the cart to remove 
rubbisi pursuant to and in performance of 
the Public Health Law, 1995, s. 22, and con- 
sequently (a) the action was brought out of 
time having regard to s. 89 (2) of the said 
Law; (b) the notice of action was bad in 
that it did not state the amount of damages 
claimed as required by s. 89 (1) and (e) the 
Corporation was not the proper defendant. 

The appeal was heard by Sir Robert Fur- 
ness, C. J. and Sherlock, J. On October 19, 
1936, they set aside the jury’s answer to ques- 
tion No. 4 holding that a negative answer was 
wholly irreconcilable with the evidence and 
substituted for it an answer in the affirma- 
tive. The Court of Appeal in the course of 
its judgment stated: 

“In our view the only inference to be drawn from 
the answer to question No. 4 which we have substituted 
for that of the jury is that at the time of the accident 
Brown was using the cart in pursuance of duties im- 
posed by the Public Health Law, 1925. It follows 
that whether his employer should properly be said to 
have been the Corporation or should properly be said to 
have been the Council of the Corporation the employer's 
rights and liabilities are governed by the Public Health 
Law, 1925.” 

The Court of Appeal also held that the 
action was out of time because whether the 
Corporation or the Council of the Corporation 
was the proper defendant the requirements 
of s. 89 (1) and (2) had not been fulfilled. The 
Court of Appeal accordingly set aside the 
judgment of the Court below and entered 
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judgment for the defendant with costs except 
as to the costs of a particular summons in the 
action which were awarded to the plaintiff 
and directed to be set off against the general 
costs of the action. On July 25, 1939, the 
plaintiff obtained special leave from His Ma- 
jesty in Council to appeal in forma pauperis 
from the judgment of the Court of Appeal. 

The case for the appellant was filed in due 
course but no case has been filed on behalf of 
the Corporation nor did the Corporation 
appear at the hearing of the plaintiff’s appeal 
before their Lordships. Council for the 
plaintitf contended (1) that the Court of 
Appeal erred in substituting its finding for 
that of the jury on a pure question of fact. 
(2) That the question of the ownership of the 
cart and the uses to which it was put and 
whether it belonged to the Corporation or the 
Council of the Corporation was a mere techni- 
cality as the Council of the Corporation is 
part of the Corporation and the Corporation 
is liable for the acts of its servants and 
agents. (3) That the plaintiff's action was 
properly instituted in accordance with the 
provisions of s, 223 of the Kingston and St. 
Andrew Corporation Law, 193]. Their Lord- 
ships have considered the note made by 
Seton, J. of the evidence adduced at the trial 
with regard to the user of the cart in ques- 
tion at the date when the accident to the 
plaintiff occurred. The material evidence 
with regard to these matters was given by 
the driver Mortimer Brown and by Chief 
Sanitary Inspector Codling. Mortimer Brown 
stated in his evidence in chief that he was a 
cartman. He said, 

“I drive a garbage cart. Mr. Codling is my master, 
He is Chief SanitaryInspector of St. Andrew. When 
garbage is collected I dump it. I drive cart No. 11. I 
have been doing this work nearly four years. I have 
never done any work but this under Mr. Codling. The 


cart is specially constructed for rubbish. On Friday, 
yune 15, 1934, I was collecting garbage,” 


In cross-examination he said, “I am still 
employed by the Corporation. Corporation 
carts are marked K. S. A. C. I still drive 
No.11.” Mr. Codling the Chief Sanitary In- 
spector said in his evidencein chief, “Brown 
drives cart No. 11. No. 11 is used solely for 
sanitary purposes, i. e., picking up household 
rubbish. It has never been used for any other 
purpose. On June 15, 1934, I can say cart 
No. 11 was solely being used for that pur- 
pose.” In his cross-examination he said, 
“The Corporation pay Brown. They pay me 
too. This cart (meaning cart No. 11) is the 
property of the Corporation. The carts are 
all numbered...they are all marked K.S. 
A.C.” 

Mr. Pritt on behalf of the appellant urged- 
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that the jury were entitied to ignore the 
whole of this evidence because they re- 
fused to accept either Brown or Codling as 
truthful witnesses in their denials that the 
injuries to the plaintiff were caused by the 


cart driven by Brown. Their Lordships are ` 


unable to accept this argument and find 
themselves in complete agreement with the 
opinion expressed by Sir Robert Furness, 
C.J. and Sherlock, J. that a negative ans- 
wer to question No. 4 is wholly irreconcil- 
able with the evidence and they are satisfied 
that the Court of Appeal had ample jurisdic- 
tion to correct the answer to question No. 4 
in the manner already mentioned. 

The Court of Appeal held that it was un- 
necessary to decide whethar the Corpora- 
tion or the Council of the Corporation was 
the proper defendant to the action because 
the non-compliance by the plaintiff with the 
requirements of s. 89 of the Public Health 
Law, 1925, afforded a complete answer to 
the plaintiff's claim. Section 89 (1), provides 
that no action ; 

“shall be instituted against any member of the 
Central Board or any Logal Board ora Health Officer 
or any Sanitary Inspector or any Assistant or other 
employes of the Central Board or any Local Board 
in respect of any act done in pursuance or execution 
or intended execution of the Public Health Law, 1925, 
until the expiration of one month’s notice in writing of 
such intended action given by the person complain- 
ing to the person concerned specifying the act or injury 
complained of and the amount of damages claimed 
therefor.’ 

Sub-section 2 of the same section provides 
that any action for anything done in pursu- 
ance or execution or intended execution of 
that law ‘‘shall be commenced within three 
months after the thing done and not other- 
wise or in the case of a continuous injury or 
damages within six months next ensuing 
after the cessation thereof, ‘‘Sub-section (1) 
on its true construction appears to their 
Lordships to afford protection to persons 
only and not to bodies corporate or incorpo- 
rate. The actions in respect of which the 
required notices are to be given as a condi- 
tion precedent to their institution are actions 
against “any Member of the Central Board 
or any Local Board.” The word member is 
qualified in each case by the reference to 
the Central Board and also to the Local 
Board. Further the notice required is to be 
given to the person concerned. The Central 
Board is incorporated under ‚the name of 
the Central Board of Health by s.3 of the 
Public Health Law, 1925. By s.7 of the 
same Law it is provided that the Council of 
the Kingston and St. Andrew Corporation 
shall be the Local Board for the Parishes 
of Kingston and St. Andrew while in other 
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parishes the Parochial Boards of such pari- 
shes are to be the Local Boards. Section 22, 
provides so far as is material to be stated 
that every local board shall provide and 
maintain an efficient service of sanitary 
carts and scavengers...for the collection and 
removal of sweepings, rubbish, refuse, night 
soil and other waste matter from private and 
public places. At all material times the 
Council of the Kingston and St. Andrew 
Corporation was not a Corporation nor is it 
now incorporated. It was at all material 
times a body set up by the Kingston and 
St. Andrew Corporation Law, 1931. By 
this Law (s. 4, sub-s. 1) the inhabitants of 
the Parish of Kingston and the Parish of 
St. Andrew are declared to be a Municipal 
Corporation bearing the corporate name of 
the Kingston and, St. Andrew Corporation 
and by such name is given perpetual suc- 
cession. By s. 9 (1) of the same Law it was 
provided that the Corporation should be 
capable of acting by the Council and that 
the Council should exercise all powers vest- 
edin the Corporation or the Council by this 
Law or otherwise. Sub-s. 2 provided that 
the Council should consist of the Mayor 
Aldermen and Councillors. By a fasciculus 
of clauses contained in Part VII of the 
same Law under the heading Rates and 
numbered 107-111 inclusive it is provided 
that rates are to be raised levied collected 
and paid to the Council and paid over to 
the Town Clerk for the purposes of the Cor- 
poration. By s. 192 the funds or money 
belonging to or payable to or collected by 
the Council under and by virtue of this or 
any other Law shall after the provision has 
been made with the approval of the Gover- 
nor in Privy Council for interest and sinking 
fund on any loans for which the Council is 
liable or responsible under this or any Law 
be applicable towards payment of...(2) the 
disposal and destruction of street and house 
refuse and rubbish, (J) the maintenance and 
preservation of all corporate property, (k) 
the payment of any sum payable by the 
Council under any judgment of any Court 
of Law, and (l) generally towards the pay- 
ment of all expenses of and incidental to the 
carrying out of the provisions of this Law 


and of all works and matters incidental 


thereto. 

Section 223 provides that “all actions and 
proceedings to be commenced against the 
Corporation or any person or persons for 
anything done in pursuance or intended 
pursuance of this Law shall be commenced 
within six months after the act committed 
and not otherwise and noticein writing of 
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such action or proceedings and of the cause 
thereof shall be given tothe Council mem- 
ber or person against whom ib is intended 
to bring such action or proceedings one 
calendar month at least before the commen- 
cement thereof. 

For the reasons already stated their Lord- 
ships are of opinion that s. 89 has no appli- 
cation to the Corporation as such and that 
the Court of Appeal was in error in bold- 
ing that the action was barred by that sec- 
tion although admittedly no notice in ac- 
cordance with its requirements was given on 
behalf of the plaintiff before the action was 
instituted and the writ was issued more than 
three months after the date when the injuries 
were inflicted. Further their Lordships are 
satisfied that the evidence proves conclu- 
sively that the cart K. S. A. ©. No. 11 was 
the property of the Corporation and that its 
driver Mortimer Brown was the servant of 
the Corporation and that the cart in ques- 
tion was being driven when ‘the accident 
occurred in circumstances which rendered 
the Corporation and not the Council of the 
Corporation liable for the injury caused by 
the negligence of their servant Brown. 
Section 223 of the Kingston and St. Andrew 
Corporation Law, 1931, does not afford any 
protection to the Corporation because there 
has been no disregard of any ofits provisions. 
For these reasons their Lordships are of 
Opinion, that the plaintiff is entitled to re- 
cover the £308 19s. 6d. awarded to her by the 
jury and for which judgment was entered 
in her favour by Seton, J. They have, there- 
fore, humbly advised His Majesty in Council 
that this appeal should be allowed, with the 
costs of the appeal to the Court of Appeal, 
the judgment of Seton, J. restored, and that 
such costs of this appeal as are proper to be 
awarded to the plaintiff suing in forma 
pauperis should be ordered to be paid to her 
by the respondent Corporation. - _ 

S. Appeal allowed. 

Solicitors for the Appellant :—Messrs. Hy. 
S. L. Polak & Co. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 857 
‘of 1940 
August 22, 1941 
ROWLAND, Jd. 
RAMSEWAK KURMI AND OTHERS 
APPELLANTS 


VETSUS 
Sri THAKURJI MAHARAJ AND ANOTHER 


RESPONDENTS 
- Bihar Tenancy Act (VIII of 1885), s, 60—Bengal 
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Land Registration Act (VII of 1876), s. 78—Plaintiff 
entitled to rent of certain lands under deed of assign- 
ment of rent suing for rent without registering him- 
self as proprietor — Whether proprietor — Suit, if 
barred by s. 60, Bihar enancy Act or s. 78, Land 
Registratvon Act— Payment of rent by tenant to regis- 
tered proprietor, tf valid discharge under s. 60 in suit 
for rent by assignee of rent — Landlord and tenant 
—Assignee of rent of holding, whether landlord of 
tenant of that holding. : 

Where the plaintiff has become entitled to the rents 
of certain lands under a deed of assignment of rents of 
such land, he is not a proprietor of those lands and 
and where he sues for rent of such lands, he is not 
Suing as a proprietor and therefore neither s. 78 of the 
Land Regis. Act nor s. 60 ofthe Bihar Ten. Act will be 
operative to bar the suit, when he has not registered 
himse'f as a proprietor. 

The fact that the rents of holding have been assigned 
will not operate to create a new tenancy between the 
assignee and the raiyats where the ratyats are not 
parties tothe transaction and in the absence of any 
devolution of the proprietary interest. Section 60, Bihar 
Ten Act, enacts clearly enough that the receipt of the 
registered proprietor shall be a sufficient discharge for 
the rent as between the tenant and the person claiming 
to recoverit. Atthesame time the section expressly 
preserves the right of the plaintiff as against the regis- 
tered proprietor who has or is alleged to have, wrong- 
fully received the rent. Hence in a suit for rent 
brought by the mere assignee of rents of a holding, the 
payment of rent by the defendant tenant to the regis- 
tered proprietor operates as a valid discharge under 
s. 60, Bihar Ten. Act. 

The assignee of the rents of a holding does not by the 
assignment become the landlord in relation to the tenant 
of the holding. He is an assignee of the rents and 
nothing more. 


A. from a decision of the Subordinate 
Judge, First Court, Arrah, dated September 
16, 1940, confirming a decision of the Munsif 
a Court, Arrah, dated January 26, 


Messrs. B. N. Mitter and Ajit Kumar 
Matter, for the Appellants. 


Messrs. B. P. Sinha and M. Rahman, 
for the Respondents. 


Judgment—This is an appeal by the 
defendants in a suit for. arrears of rent 
for the years 1343-1346 in respect of Khata 
No. 281 in village Hetampur, Touzi No. 962 
at an annual jama of Rs. 50-14 9 plus cess. 
The plaintiff is not the registered proprietor 
and the defendants pleaded that the suit 
was barred bys. 60 of the Bihar Ten. Act 
and s. 78 of the Land Regis. Act. The 
defendants further pleaded payment of rent to 
the registered proprietors in proof of which 
they tendered three receipts which have 
been accepted by the trial Court as genuine. 
The Munsif raised three points for.determina- 
tion: 

(1) Is there any relationship of landlord 
and tenant between plaintiff and defendants ? 


(2) Is the present suit barred in view 
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of the fact that the name of the plaintiff 
is not recorded in Register D ? 

(3) Is the payment alleged by defen- 
dant valid and sufficient and binding on 
the plaintiff ? 

The contention that the suit was barred 
because the plaintiff was not a registered 
proprietor was answered by the plaintiff 
by saying that the document under which 
the plaintiff became entitled to the rents is 
not a transfer of proprietary interest in 
the village but is an assignment of the 
rents of three holdings including that in 
suit. The Courts have concurrently found 
that the document in question which is the 
deed of endowment in favour of an idol has 
the character which the plaintiff says that it 
has. The plaintiff on this view is not a 
proprietor andis not suing as a proprietor 
and, therefore, neither s. 78 of the Land 
Regis. Act nor s. 60 ofthe Bihar Ten. Act 
-will be operative to bar the suit. 

Coming then to the question whether 
there is relationship of landlord and tenant 
between the plaintiff and defendants, the 
Courts have answered this issue in the 
affirmative without considering that if the 
deed of endowment has the character which 
the plaintiff says, and which the Courts have 
said that it bears, it does not operate to con- 
stitute the relationship of landlord and tenant 
between the plaintiff and the ratyats of the 
holding. It has been settled long ago that 
the assignee of the rents of a holding does not 
by the assignment become the landlord in 
relation to the tenant of the holding. He is 
an assignee of the rents and nothing more. 
The Courts have relied on Ex. 4 an extract 
of the rent suit register showing that the 
present plaintiff obtained a decree against 
the present defendants for the rents of 1341 
and 1342 and relies on that as establishing 
conclusively that the relationship of land- 
lord and tenant existed between the parties; 
but the plaintiff has not exhibited the plaint 
or the written statement, or the issues or the 
judgment or the decree ‘of that suit and it is 
impossible to say what was therein decided. 
We cannot even say whether the present plain- 
tiff instituted that suit in the capacity of a 
landlord or of an assignee of rents. At any 
rate on the findings of the Courts below the 
question—is there any relationship of land- 
lord and tenant between plaintiff and defen- 
dants must be answered in the negative 
and nothing in Ex. 4 can affect this result. 

1 have now to consider the third point, 
namely, whether the payment alleged by 
defendants is a valid discharge under s. 60 
_ of the Bihar Ten. Act. It has. already 
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been made clear that the defendants’ holding’ 
is held under the proprietor. The fact that 
the rents have been assigned will not operate 
to create a new tenancy the ratyats not 
being a party to the transaction and in 
the absence of any devolution of the pro- 
prietary interest. The section enacts clearly 
enough that the receipt of the registered 
proprietor shall be a sufficient discharge for 
the rent as between the tenant and the 
person claiming to recover it. At the time 
the section expressly preserves the right 
of the plaintiff as against the registered’ 
proprietor who has or is alleged to have 
wrongfully received the rents. 1 can find: 
no answer-tos. 60 inthis case and I must 
point out further that Ex. 4is of no avail to- 
the plaintiff in this context because there 
is no proof that în the former rent suit 
payment to the registered proprietor was 
pleaded. 

In the result the appeal must be allowed 
and the suit dismissed with costs of all 
Courts. 

Leave to appeal under the Letters Patent. 
is refused. 

S. Appeal allowed. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 1048 and 
Petition No. 997 of 1940 
February 6, 1941 
LAKSHMANA Rao, J. 

In re 5. S. PATTABI RAMA IYER— 


PETITIONER 
Criminal trial—-Re-trial —Accused 
offence under misapprehension—Re-trial 
ordered. 
Where an accused admits the offence under a mis- 
epbrenousion his request for a re-trial cannot be re- 
sist 


Cr. R. ©. and P. to revise the order of 
the First Class Magistrate, Gobichetti- 
palayam, dated August 28, 1940. 

Mr. S. S. Ramachandra Iyer, for the 
Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner appears to have 
admitted the offence under a misapprehen- 
sion and his request for a re-trial cannot. 
be resisted. The conviction is, therefore, 
set aside and there will be a re-trial in 
accordance with law. 


N.-S. 


admitting- 
must be 


Re-trial ordered. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 915 
of 1939 
August 19, 1941 
| ROWLAND AND MANOHAR LALL, JJ. 
-Syed SHAH MUHAMMAD IDRIS, HAIDRI 
i Sajjadanashin —ÅPPELLANT 
versus 
Sheikh MUHAMMAD HABIBUR 
RAHMAN AND oTHERS—PLAINTIFFS AND 


ANOTHER— DEFENDANTS — RESPONDENTS 
'- Civil Procedure Code (Act V of 1908), s. 92— 
Jurisdiction—Valuation of suit—Suit under s. 92 
not for possession of immovable property but to assert 
certain rights of public—Suit to be valued according 
to value of relref and not value of property involved 
an wt—Valuation held by lower Courts to be reason- 
able—Objection cannot be allowed in second appeal 
—Suit under s. 92 compromised and consent decree 
passed—Suit by plaintiffs in District Judge's Court 
for declaration that consent decree was nullity and 
‘previous suit did not end as compromise petition was 
tampered with and decree did not embody real terms 
of compromise—Suit transferred to Munsif— Amend- 
-ment of plaint adding prayer that real compromise 
petition be substituted for alleged false one in 
record of previous suit and fresh decree prepared 
accordingly, allowed— Decree passed accordingly— 
Munstf held had no jurisdiction to grant latter relief 
—He could only declare that consent decree should 
stand as vacated. 

A suit brought by the plaintiffs under s. 92, Civil P. 
C., as members of the public not for possession of 
immovable property but with a view to asserting certain 
rights of the public which are not rights of ownership 
is to be valued for the purposes of jurisdiction according 
to the value of the relief and not in accordance with the 
value of the properties with which it is concerned. 
Although such rights may be difficult to be valued 
accurately yet where the lower Courts have held that 

‘the valuation placed on the suit was not unreasonable 
a contention that the suit should have been differently 
valued cannct be given effect to in second appeal. 

__ A title suit brought by the plaintiffs as members of 
the public under s, 92, Civil P. ©., was compromised 
and a compromise decree was passed by the District 
Judge in accordance with the terms of the com promise. 
Thereafter the plaintiffs brought in the Court of the 
District Judgea declaratory suit asking for a declara- 
tion that the terms of the decree and of the compromise 
petition then found on the record of the District 
- Judge's title suit did not represent the true agreement 
between the parties, that a draft compromise petition 
had been PADANG embodying different terms and a 
petition had been signed and presented tothe Court 
accordingly, but that the petition had been tampered 
with in the interests of the defendants by substituting 
different page of typewritten matter for the pages in 
which some of the termshad been embodied. The 
plaint stated that asthe compromise petition had been 
‘tampered with the consent decree was a nullity and the 

. previous suit had not ended and prayed for an adjudica- 
tion to thiseffect. The suit was transferred by the 
District Judge to the Court of the Munsif who had 
pecuniary jurisdiction to try the suit. Subsequently the 
plaintiffs moved the Munsif to permit an amendment 
of the plaint adding a prayer that the original compro- 
mise petition be substituted for the alleged false petition 
in the record of the District Judge and a fresh decree 
prepared accordingly. Theamendment was allowed 
-and thereliefs were granted to plaintiff accordingly: 

Held, that the Munsif had no jurisdiction to make 
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a new decree inthe s. 92 suit that baing a matter 
within theexclusive jurisdiction of the District Judge. | 
For this reason the final order of the Munsif could not 
stand in so far as it directed the compromise petition 
on the record to be reinstated in the form of the copy 
of the compromise petition which wason the record 
and which formed a part of the plaint and directed 
a decreein terms thereof to be drawn up in the place 
of the decree prepared on the basis of the compromise 
petition tampered with. All that the Munsif had power 
to do was to declare that thefacts were what he found 
them to be and that in consequence the decree of the 
District Judge must be and should stand as vacated. 
It would then be for the parties to go to the District 
Judge, ask him to revive title suit and dispose of it 
according to law after giving the parties a hearing. 
132 Ind. Cas. 355 (1), relied on. 


A. from a decision of the District Judge 
of Monghyr, dated September 15, 1939. 

Messrs. K. Husnain, D. L. Nandkeolyar 
and A. H. Akbari, for the Appellants. 


Messrs. A. H. Fakhruddin and S. Naimul 
Haque, for the Respondents. 


Rowland, J.—The litigation out of which 
this appeal arises was of a peculiar nature 
and has anunusual history. The respond- 
ents before us were plaintiffs in title 
Suit No. 2 of 1935 which was a suit brought 
under the provisions of s. 92 of the Civil 
P. C., in the Court of the District. Judge of 
Monghyr. By consent of parties..the :dis- 
pute between them was referred to arbitras 
tion and an’ award was after some time 
filed. It was found that the award dealt 
with certain other matters beyond. those 
which were within the scope of the-suit:and 
the subject of the arbitration. When the 
Judge was disposed to remit the matter to 
the arbitrator for the purpose of modifying 
his award then a new suggestion was made 
that a compromise embodying substantially 
the result of the arbitration should be filed 
and adecree be passed in accordance with 
the compromise. A compromise petition was 
accordingly filed on September 11, 1937 and 
a decree was prepared on October 1, 1937, 
Thereafter the respondents brought in the 
Court of the District Judge on February 25, 
1938, a declaratory suit asking for a decla- 
ration that the terms of the decree and of 
the compromise petition then found on the 
record of the District Judge’s title suit did 
not represent the true agreement between 
the parties, that a draft compromise petition 
had been prepared embodying different 
terms and a petition has been signed and 
presented to the Court accordingly, but that 
the petition had been tempered with in the 
interests of the defendants by substituting 
different pages of tpye-written matter for 
the pages in which some of the terms had 
been embodied. The District Judge on Febru- 
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ary 6, 1939, after Êraming issues transferred 
the suit to the Court of the Munsif for trial. 
The suit, I may say, was valued at Rs. 2,000 
and the Munsif had special powers enabling 
him to try a suit of that value. On March 
20, 1939, the plaintiffs moved the Munsif to 
permit an amendment to the plaint adding 
a prayer that the original petition which 
was marked X for identification be. substi- 
tuted for the alleged false petition in the 
record of the District Judge anda fresh 
decree „prepared accordingly. The amend- 
ment was epposed by the opposite party but 
was allowed by the Munsif and the suit went 
to trial. It has been found by the Courts 
of fact concurrently that the agreement ar- 
rived at bétween the parties was not the 
agreement embodied in the compromise pe- 
tition found in the record of the District 
Judge but that the terms were otherwise 
and were as recorded inthe original draft 
which was marked X. 

In second appeal itis said that the dec- 
ree of the Courts belowcannot stand. It is 
said that the Munsif had no jurisdiction to 
try the suit or to give the relief which he 
has given. Two grounds are put forward 
for this : one is that the value of the suit 
was beyond the pecuniary jurisdiction of 
the Munsif; another is that the subject- 
matter of the claim was not within the Mun- 
sif’s jurisdiction. 

As to the first point the reason put for- 
ward is that the alleged trust property in 
sult is of value over onelac of rupees and 
it is suggested that the suit should have 
been valued in accordance with the value of 
the properties with which it was concerned. 
The suit, however, was nota suit for posses- 
sion of immovable properties and the suit 
was to be valued according tothe value of 
the relief. The plaintiffs sued as members 
of the public and with a view to asserting 
certain rights of the public which were not 
rights of ownership. Those rights might be 
difficult to value accurately, but the Courts 
below have held that the valuation placed 
by the Munsif on the suit was not uwnreason- 
able and in second appeal a contention that 
the suit should have been differently valued 
cannot be given effect to. 

The other contention requires more seri- 
ous consideration. The suit inthe formin 
which it was originally filed before the Dis- 
trict Judge was cognisable by the ordinary 
Courts. It sought a declaration that the 
proceedings by which the decree was obtain- 
ed had been fraudulent and that the decree 
was vitiated thereby. In fact para. 24 of the 
plaint runsthus: “The plaintiffs respect- 
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fully submits that the compromise petition 
having been tampered with, the consent 
decree isa nullity and the suit has not 
ended”, and the prayer was for an adjudi- 
cation to this effect. The defendants object- 
ed that the suit for a declaration only was 
not maintainable unless the plaintiffs added 
a prayer for the appropriate consequential 
relief and paid court-fee on that relief. The 
plaintiffs then added the prayer that the 
Court might declare that the decree in the 
former suit should be treated in the terms 
of the document marked X and that the con- 
tents of the document marked X may be in- 
corporated in the decree which was to be 
prepared by the trial Court. Itis rightly 
pointed out here that the Munsif had not 
jurisdiction to make a new decree in the 
s. 92 suit that beitg a matter within the 
exclusive jurisdiction of the District Judge. 
For this reason the final order of the Munsif 
cannot standin so far as it directs the com-. 
promise petition on the record to be reinstat- 
ed in the form of the copy of the compro- 
mise petition which is on the record and 
which forms a part of the plaint and directs 
a decree in terms thereof to be drawn up 
in the place of the decree prepared on the 
basis of the compromise petition tampered 
with. All that the Munsif had power to do 
was to declare that the facts were what he 
found them tobe and that in consequence 
the decree of the District Judge must be 
and should stand as vacated. It would then 
be for the parties to go to the District Judge, 
ask him to revive title Suit No. 2 of 1985 
and dispose of it according to law after giv- 
ing the parties a hearing. This procedure 
would be in accordance with the Full Bench 
decision in Nirsan Singh v. Kishun Singh 
(1) and the District Judge would then con- 
sider whether the compromise petition mark- 
ed X should be given effect to by him as 
a lawful compromise within the terms of 
O. XXIII, r. 3. The appellant contends in 
asuit of a representative nature affecting a 
public trust a compromise of this kind ought 
not to be entered into without the leave 
of the Court. The analogy of suits insti- 
tuted by guardians on behalf of minors 1s 
referred to and it is shown that in suits of 
that nature leave has to be formally given 
to compromise before any compromise can 
be arrived at which is binding on the minor 
Manohar Lal v. Jadu Nath Singh (2). It 


is suggested that the same principle applies 
(1) 10 Pat 516; 132 Ind. Cas. 355; A I R 1931 Pat 
201 (2); Ind. Rul. (1931) Pat 275; 12 P LT 493 (E B). 
(2)33 I A 128; 28 A 585; 3 AL J710; 900 219; 
10LJ 8; 8 Bom L R 489;10 CW N 8981 M LT 
210 (P ©). , 
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to all representative suits, but direct autho- 
rity for this has not been placed before us. 
We were referred to Abdur Rahim v. 
Mahomed Barkat Ali (3), as a case in which 
the question was raised whether in India 
persons instituting a suiton behalf of the 
public can bind the public by a compromise 
decree. 

The question whether the compromise was 
a lawful compromise is not directly before 
us for determination in this appeal: par- 
ties will have the opportunity of making 
their submissions to the District Judge. 

The result will be that the decree of the 
Courts below will be modified, the plaintiffs 
will obtain the declarations given them by 
the Munsif but not an order for drawing up 
any fresh decree in plage of the decree pre- 
pared on the basis of the compromise petition 
tampered with. Subject to this modification 
the decision of the Courts below will be 
‘affirmed and the parties will bear their own 
costs of this second appeal. 


Manohar Lall, J.—I agree. 
S. Order accordingly. 


(3) 551A 96; 108 Ind. Cas. 361;9P L T65; IL T 
40 Gal 19; A I R1928 ÉC 16; 27 L W 339; 320 WN 
482; 26 A L J 464; 54 MLJ 609; 55 C 519; 30 Bom 
L R774; 48 OL J 55 (PO). 


NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 46 of 1941 
February 21, 1941 
STONE, C. J. AND BOSE, J. 
GANPATRAO—PLAINTIFF—APPLIOANT 
versus 


RAMA—DeEFENDANT—NOoON-APPLICANT 

Court Fees Act (VII of 1870), Sch. I, Arts. 4, 5— 
Application for review on payment of lower Court fee 
must be made within 90 days from date of decree— 
Time of vacation and time for obtaining copy of judg- 
ment cannot be excluded wn computing 90 days—In 
proper case, however, Court has discretion to extend 
ime. 

There is a distinction between the. limitation al- 
lowed for the filing of an application for review of 
judgment for the purposes of the Lim. Act and of 
the time within which the application must be pre- 
sented to obtain the benefit of the lower Court fee pre- 
scribed by the Court Fees Act. 

The Court Fees Act and the Lim. Act are notin 
part materia and in computing the period of 89 
days from the date of decree, within which an applica- 
tion for review of judgment may be presented on pay- 
ment of half the fee leviable on the plaint or memo- 
randum of appeal the time during which the Court is 
closed for vacation or time for obtaining copy cannot 
be excluded. Though where the delay is not caused 
by the applicant’s laches the Court has power to 
give a certificate directing a refund. This power, 
however, is discretionary. Misc. Civil Case No. 69 of 
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1840, Overruled, 157 Ind. Cas. 178 (1), affirmed, 
In re Kota (2), Hiralal Ramdhan v. Mst. Gangabat 
(3) and 15 Ind. Cas. 455 (9), referred to. 


Mis. C. C. for review of judgment under 
O. XLVII, r. 1, Givil P. C. of this Court 
arising out of in Second Appeal No. 495 of 
1937, decided by Pollock, J., dated January 
25, 1940. < 


Mr. N. T. Mangalmurti with Mr. W. H. 


Dhabe, for the Applicant. | 
Mr. D. B. Najbile, for the Non-Applicant. 


Order.—-This is a reference made by the 
Taxing Judge and raises the following ques- 
tions :— 

“ (1) Has Miscellaneons Civil Case No. 69 of 1940, 
been correctly decided by the Taxing Judge who has 
excluded copying time from the 90 days prescribed by 
Art, 4 to Sch. I of the Court Fees Act ? 

(2) Has not Trimbak v. Narayan (1) been correctly 
decided in that it does not exclude the period of the 
vacation or any part thereof from the 90 days allowed 
by Art. 4 to Sch. I of the Court Fees Act?” — 

The point is whether when considering the 
obligation of an applicant for a review to 
pay court-fees, an obligation that depends to 
some extent on the time at which the appli- 
cation is made, one calculates that time 
according to rules applicable to times laid 
down in the Lim. Act or whether one takes 
the 90 days mentioned in the Court Fees Act 
as simply 90 days. 

The Court Fees Act provides, inter alia, 
as follows (Sch. I, Art. 4):— 

“Application for review of judgment, The fee leviable 
if presented on or after the ninetieth on the plaint 
day from the date of the dec- or memoran- 
ree. | dum of appeal.” 

Articie 5 is as follows :— 


“Application for review of judg- One-half ofthe 


ment, if presented before the fee leviable 
ninetieth day from the date of the on the plaint 
decree. or memoran- 


| dum ofappzal.” 
Section 14 of the Court Fees Act pro- 
vides:— 

‘“ Where an application for a review of judgment is 
presented on or after the ninetieth day from the date of 
the decree, the Court, unless the delay was caused by 
the applicant’s laches, may, in its discretion. grant him 
a certificate authorizing him to receive back from the 
Collector so much of the fee paid on the application 
as exceeds the fee which would have been payable 
had it been presented before such day.” 


The present question is: Are Sundays, 
holidays or other days during which the 
Court is closed, or time for copying excluded 
in computing the 90 days as they would be 
if we were considering not a time prescribed 
by the Court Fees Act in which a particular 
reduced fee may be received but were cal- 
culating the time in which the application 


(1) 31 N L R 260; 157 Ind. Cas. 178 (D); 8 RN 
29; A IR 1935 Nag. 164. 
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for review might be made. Were one cal- 
culating the time in which an application for 
review of judgment could be made one would 
: consider ss. 4 and 12 of the Indian Lim. Act 
and then one would be enabled to extend 
the time ina variety of ways by applying 
the various provisions of the Indian Lim. 
Act. . In re Kota (2), it was decided that 

“in computing the period of eighty-nine days from 
the date of decree, within which an application 
for review of judgment may be presented on payment 
of half the fee leviable on the plaint or memorandum 
-of appeal the time during which the Court is closed for 
‘vacation cannot be excluded.” 

It was pointed out there that the Court Fees 
Act and the Lim. Act are not in pari 
materia. The learned Judge at p. 135* 
-observes— 

‘‘ Tt is true that the old Code generally dealt indis- 
‘criminately with matters of stamp, matters of limitation 
and matters of procedure, but the inconvenience of this 
soon became apparent and they have long since been 
separated and are governed by distinct Acts,each of which 
-contains its own rules and principles. In this very point 


of delay, for example, the Lim. Act has its s. 5 con-, 


taining & proviso that an application for review may 
be admitted freely after the period of limitation if 
the applicant can show sufficient cause for the delay. 
The Court Fees Act, on the other hand, has its 
fourteenth section, the provisions of which are not 
quite similar though evidently aimed at the same 
class of cases, and if seems to me thatin regard to 
stamp questions that alone can be looked to” 

In re Kota (2), was followed in Hiralal 
Ramdhan v. Mst. Gangabai (3). It was again 
followed in Trimbak v. Narayan (1), where 
the question of the applicability of s. 10 of 
the General Clauses Act was also considered 
together with two other cases, In re Doorga 
Prosunno (4), and Sayera Bibi v. Bhunath 
Haldar (5). 

We would prefer to exclude s. 10, General 
Clauses Act, on the ground that in terms 
that section applies only to Acts made after 
the commencement of the General Clauses 
Act, thatis to say, 1897, and by s. 10 (2) “to 
all Acts of the Governor-General in Council 
and Regulations made on or after the four- 
teenth day of January, 1887.” We do not 
understand that as making it apply to Acts 
passed before January 14, 1887. The Court 
Fees Act was passed in 1870. 

In our opinion, therefore, the answers to 
the questions put are as follows :— 

(1) No. 

(2) Yes 

It should be observed that thereis a power 
to give a certificate directing a refund in a 
proper case, that is tosay, where the delay 

(2) 9 M 134. 

(3)7C0 PL R111. 

(4)9 CLR 479. 

(5)15 C L J 505;15 Ind. Cas, 455. 

Page of 9 M.Ed] = ———~— 
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is not caused by the applicant's laches. The 
power: even so is discretionary. It might 
well. be granted, in our opinion, if the appli- 
cant was out of time because of difficulties 
created owing to the Courts being closed. 
Any application for a refund should be made 
to the proper Court. This Court is con- 
cerned with the answer to the two questions. 
There isan inconvenience here owing to 
the war. The learned Judge whose judg- 
ment is under review is Pollock, J. He, at 
the present moment, is notin India but is 
expected back shortly. We donot think it 
desirable to delay matters until his return in 
order to give the applicant time within which 
to pay the increased court-fee. We order, 
therefore, that if he pay the incréased Court- 
fee within one week it should be accepted. 
et Reference answered accordingly. 





MADRAS HIGH COURT 
Criminal Revision Case No. 1117 of 1940 
Criminal Revision Petition No. 1061 
of 1940 
February 11, 1941 
LAKSHMANA Rao, J. 

In re C. R. BESHADRI AYYANGAR— 


PETITIONER 
Penal Code (Act XLV of 1860), s. 211—Cuase 
taken ón file after investigation by Police under 
s. 202, Criminal Procedure Code (Act V of 1898) 
— Subsequent discharge of accused, whether would 


“justify complaint under s. 211, Penal Code (Act XLV 


of 1860). 
Where the case was taken on file after investigation 
by the Police under s. 202, Criminal P. C., the sub- 


“sequent discharge of the accused would not justify 
C. 


the making ofa complaint under s, 211, I. P. 

Cr. R. ©. and Cr. R. P. under ss. 4385 
and 439 of the Criminal P. O., 1898, praying 
the High Court to revise the judgment of the 
Court of the Sub-Divisional Magistrate of 
Kavali, dated October 21, 1940. 

Mr. K. Umamaheswaran, for the Peti- 
tioner. 

Mr. A. S. Sivakaminathan, for the Public 
Prosecutor, on behalf of the Crown. 

Order.—The case was taken on file after 
investigation by the Police under s. 202 of 
the Criminal P. ©. and the subsequent 
discharge of the accused would not justify 
the making of acomplaint under s. 211 of 
the I. P.C. The revision petition is there- 
fore, allowed and the complaint will þe 
withdrawn, 


N.-D. Petition allowed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No, 432 of 
1940 


August 20, 1941 
ROWLAND AND MANOHAR LALL, JJ. 
SITAL PRASAD AND oTHERS— 
APPELLANTS 
versus 
SURENDRA NATH CHATTERJI— 


RESPONDENT 

Bihar Tenancy Act (VIII of 1885), s. 52—Dilu- 
vion—Tenant claiming abatement of rent in rent 
suit on ground of diluvion—Burden of proof is on 
him to prove deficiency by measurement. 

A tenant is entitled to abatement of rent if the 
whole or part of the land held by him is diluviated. 
Where in a rent suit the tenant claims abatement, the 
burden of proof lies onthe tenant. Under s. 52, Bihar 
Ten. Act, he is bound to prove measurement and the 
ascertainment by measurement of a deficiency. 163 
Ind. Cas. 1003 (1), relied on. 6 


A. from a decision of the District Judge 
of Bhagalpur, dated February 27, 1940. 


Mr. Rajeshwari Prasad, for the Appel- 
lants. 


Mr. G. C. Das, for the Respondent. 


Rowland, J.—This appeal by the plain- 
tiffs arises out of a suit for the realisation 
of nagdi rent for the years 1342 to 1345 
for a holding of 28 bighas 2 kathas held at a 
jama of Rs. 109-4-3. The defence was that 
a portion of the-holding having diluviated, 


the defendant was entitled to proportionate. 


abatement of rent. The precise area dilu- 
viated was not mentioned in the written 
statement. The trial Court appointed a 
Pleader Commissioner who found that at the 
time of his local enquiry 19 bighas had 
diluviated and about 9 bighas was in exis- 
tence and fit for cultivation. There is some 
evidence that this area has subsequently 
been further reduced by diluvion. The 
Munsif came to the conclusion that in the 
years in suit the holding had been cul- 
turable and the defendant was not entitled 
to any abatement. Accordingly he decreed 
the full claim of the plaintiffs. On appeal 
the District Judge was not satisfied with 
the view that the entire area of the hold- 
ing had beenabove water and culturable 
in the years in suit. He thought it un- 
reasonable to suppose thatthe diluvion set 
in only in the last year before the Com- 
missioner’s visit and suddenly cut away so 
much as 19 bighas of the suit lands. At 
the same time he was not prepared to 
acceptthe evidence of the defendant who 
had deposed that only 7 b1ghas remained in 
1345 and that 19 bighas had been diluviated 
before the years in suit. The District 
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Judge said : 

“The fact of the matter seems to be that the land ~ 
began to diluviate some years ago and the process | 
of erosion continued with the result that in 1345 only 
9 bighas were left”. _ 

That is a finding as to the area of the 
holding that remained in 1345. As to the 
previous years, the District Judge said : 

“At this distant date it is next.to impossible to 
find out with any amount of- exactitude as to how 
much land diluviated in which of the suit years.” - 


This appears to be substantially a finding. 
that the party on whom the burden of proof 
lay had failed to discharge it. The District 
Judge then addresses himself to the matter, 
in his words: “more according to equity than 
according to law” and gives the plaintiffs 
a decree for half the amount claimed by 
them. 

In second appealit has been urged that 
since the repeal of s. 38 of the Bihar Ten. 
Act it was not open to the Court to grant 
abatement of rent im consequence of the 
holding having deteriorated by fluvial 
action. We were shown the amendments 
made in the Ten. Act successively by Bihar 
Acts VIII of 1937, IX of 1938 and XI of 
1938 and we have been referred to some 
decisions in which some of the amended 
sections have been construed. I do not think 
it necessary to discuss that line of reason- 
ing because there is no question on the facts 
before us of applying s. 38 or even s. 112-A 
of the Tenancy Act. The matter is governed 
by s. 52of the Act which still standsin the 
form in which it stood beforé the amend- 
ments referred to. The relévant portion 
of the section runs thus: l 

“Every tenant shall be entitled to a reduction of - 
rent in respect of any deficiency proved by measure- 
ment to exist in the area of, his _tenure or holding 
as compared with the area for which rent has been 
previously paid by him.” > 

The most authoritative recent pronounce- 
ment on this section is in the Special Bench 
decision of this Courtin Dukha Lal Chou- 
dhury v. Mst. Manabati (1). .It was there 
stated : 

_ ‘Whatever may be the state of the Law of England 
it has always been held in this country that a tenant,. 
whether he be an occupancy raiyat or otherwise 
is entitled to abatement of rent if the whole or part 
of the land held by him is diluviated. This principle 


has now received statutory recognition and is embodied 
in s. 92 of the Bengal Ten. Act.” 


In the particular case this Court ordered 
a remand for certain findings and the terms. 
of the remand are relevant as showing un- 
mistakably where their Lordships placed the 
burden of proof. It was said : are 

“If the Court below comes to the conclusion that the 


(1) 15 Pat. 994; 163 Ind. Cas. 1003; A IR 1936 Pat 
341: 17 P L T 339; 2 BR 691; 9 RP 69S B),’ 
e 
. 
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whole or any portion of the lands forming the 
tenure had diluviated in any of the years in suit 
causing thereby a deficiency in the area of the tenure, 
- the defendants will be allowed proportionate abatement 
of rent, but no abatement will be granted if the 
defendants fail to establish that there was any 
deficiency in theareas due to diluvion’’. 


There is, therefore, no substance in the 
argument that it was not open to the Dis- 
trict Judge to.considera case of diluvion 
if it should be “established before him on 
the facts. a 

The second branch of the argument for 
the appellants was that on the findings of 
the District Judge he should not have given 
the relief which he has given to the defen- 
dant. The passage just cited from Dukha 
Lal’s case (1) shows that the burden of 
proof of diluvion lies on.the tenant and 
indeed the words of s. 52 are perfectly clear 
in referring to “any deficiency proved by 
measurement to exist in the area.” The 
defendant was bound to prove measurement 
and the ascertainment by measurement of a 
deficiency, but he made no attempt at 
proving, except by vague and indefinite 
oral evidence which the District Judge 
himself does not accept as satisfactory, the 
amount of the.area which had diluviated 
and the area which remained culturable 
in each successive year. He does not even 
ae, that he made any measurements him- 
self. 

In the resultit is clear that the District 
Judge's ‘finding with regard to the year 


1345 is a gòod finding of fact and for that . 


year thé landlord will get a decree in res- 
pect of 9 bighas only, but for the preceding 
years there having been no evidence to 
. show what was the area diluviated in each 
year the landlord will get a decree for the 
full amount of rent. The plaintiffs will get 
proportionate costs throughout. 


Manohar Lall, J.— I agree. 
S. > : Order accordingly. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1896 of 1940 
April 22, 1941 
DERBYSHIRE, C. J. AND BARTLEY, J. 

N. N. BOSE—CompPiaInant—PETITIONER 

: versus 

_ MANAGER, KEDAR NATH JUTE 
MANUFACTURING Co., Ltp.—AccusEp— 
e _. OPPOSITE PARTY 

Calcutta Municipal Act (III of 1923 as applied 
to Howrah), ss. 300, 534, 488—Managing agents of 
company, whether owners or occupiers of company’s 
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property—Notice served on them under s. 300 in 
respect of company’s property, if proger—Construc- 
tion of wall by company obstructing public road — 
Notice to remove obstruction within fifteen days served 
on company—Obstruction not removed—Complaint by 
Municipality under ss. 488 and 300—Offence held 
one for non-compliance with notice and not for 
constructing wall—Period under s. 534 held began to 
run from date of expiry of period of notice— 
Proper way of dealing with complaint, stated. 

The company which owns the property cannot 
evade responsibility for acts in relation to their fixed 
property by transferring their management to the 
managing agents. The managing agents cannot be 
said to be either the owners or the occupiers of the 
premises. The persons who own and occupy the pre- 
mises are the company, consequently a notice under 
s. 300, Cal. Municipal Act in respect of the property 
of the company, served on the managing agents cannot 
T to be addressed to the proper persons. [p. 561, 
col, 2. 

A company built a wall which the Municipality 
alleged, obstructed a pyblic road. The Municipality 
sent a requisition for the removal of the wall to the 
company on August 9, 1939. Fifteen days were al- 
lowed in the notice to remove the obstruction. The 
company did not remove it either within 15 days or 
at ali. The Municipality filed a complaint under 
ss. 488 and 300, Cal.{ Municipal Act : 

Held, that the offence was one for not complying 
with the notice to remove the obstruction and not 
one for constructing the wall, and period of three 
months under s. 534, therefore, began to run from 
August 24,1939. [p 561, col. 2,] 

Held, further that the Magistrate in coming to the 
conclusion that the complaint was time-barred and, 
therefore, the question whether the road was a 
The cor-- 
rect way ior the Magistrate to deal with it was first 
to ascertain whether the road in question was a 
street within the Municipal limits. If it was not, no 
further questions arose and the complaint would 
stand dismissed. If, on the other hand, he came to 
the conclusion that the road in question was a public 
street within the meaning of s. 300, Cal. Municipal 
Act, it was for him to determine whether an obstruc- 
tion was caused which, ought to have been removed 
and whether there was a failure to remove it. If so and 
proceedings were brought within a period of three 
months from the failure, then it was his duty to con- 
vict the accused of the offence which was alleged 
against him under s. 488-300 of the Act. [p. 562, col. 1:] 

Infringements of Municipal Act are not to be treat- 
ed lightly. Municipal Acts are intended for the well- 
being and health of the community. [1b24.] 

Messrs. Bholanath Roy and Bhudhart 
Mohan Chatierjee, for the Petitioner. 

Messrs. D. N. Bhattacharyya, Upendra: 
Kumar Roy and Nani Gopal Das, for the 


Opposite Party. 

Derbyshire, C. J—On December 16, 
1940, at the instance of Mr. N. N. Bose, the 
Survey Overseer of the Howrah Munici- 
pality, this Court granted a rule nisi upon 
the District Magistrate of Howrah and upon 
the Manager of the Kedar Nath Jute Manu-- 
facturing Co., Ltd., the opposite party, to 
show cause why an order made by the Dis- 
trict Magistrate of Howrah should not be 
set aside or such other or further order oxy 
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-orders made as to this Court might seem fit 
and proper. 

The case arises under the provisions of the 
‘Cal. Municipal Act, 1923, as extended to 
the Municipality of Howrah with certain 
modifications and restrictions. The Act was 
-applied as from April 1, 1933, by the Howrah 
Municipal (Temporary Provisions) Act of 
1933. In the year 1917, a survey map of the 
Municipality of Howrah was published by 
‘the Govt. of Bengal and on that map is 
shown a longitudinal space marked Dhur- 
rxumtollah Road. From the map it will 
appear, though it is not conclusive, that 
Dhurromtollah Road isa public road. Sec- 
tion 295 (1), Howrah Act, I have referred to 
above, provides : l 

“AIl public streets and squares (not being the pro- 
porty and kept under the control of the Govt. or the 
Commissioners for the Port of Calcutta), including the 
:soil, sub-soil, and the road-drains, footways, pave- 
ments, stones and other materials of such streets and 
‘squares and all erections, materials, implements and 
other things provided for such streets or squares shall 
vest in and belong.to the Commissioners,” 

Section 300 of the same Act provides: 

“(1) The Commissioners may, after giving notice 
to him, require any person to remove any wall and 
may of their own motion remove any fence, rail, 
post, platform, or other obstruction, projection or 
encroachment (not being a portion of building or 
fixture referred to ing. 299) which has been erected 
or Sot up and any materials or goods which have 
‘been deposited in a public street or in or over any 
drain or aqueduct in a public street, whether the 
offender be. prosecuted under these provisions or not; 
and the offender shall be liable for the payment of 
the expense of such removal. 

(2) When under sub-s. (1), the Commissioners cause 
any wall to. be removed or remove any other obstruc- 
tion, projection or encroachment from land which 
forms part of a public street, no compensation shall 
-be payable, but the Commissioners shall be bound to 
provide proper means of access to and from the street 
if none exists already.” 

In the year 1934, the Kedar Nath Jute 
Manufacturing Co. Lid. took a lease of cer- 
tain primises Nos. 38, 39 and 40 Dhurrum- 
tollah Road. In 1936 the Kedar Nath Jute 
Manufacturing Company purchased premises 
No. 287, Grand Trunk Road. According to 
them in the same year they built a wall 
which, the surveyor of the municipality 
says, obstructs Dhurrumtollah Road or Lane 
which according to him is a municipal road. 
‘The. surveyor also says that the wall was 
built not in 1936 but in 1939. The Kedar 
Nath Jute Manufacturing Company has as 
its managing agents a firm called Babulal 
Rajghcria & Co. Ltd. of which Mr. Babulal 
Rajghoria is the Managing Director. On 
February 22, 1939, the municipality gave a 
written notice to Mr. Babulal Rajghoria 
pursuant to s. 300, Cal. Municipal Act, as 
applied to Howrah which I have quoted 
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above, requiring Mr. Babulal Rajghoria to 
remove a wall alleged to have been built 
across Dhurrumtollah Road or Lané within 
15 days or to lodge objections within seven 
days. On March 4, 1939, Mr. Rajghoria 
wrote to the Engineer of the Howrah Muni- 
cipality as follows: | 

“With reference to your notice under s. 300, Cal. 


Municipal Act, 1923, dated February 22, 1939, the 
same has been wrongly addressed to me: as I -am 


neither the owner nor occupier of premises Nos. 39, 40- 


and 41, Dhurrumtollah Road, Salkia. I am however 
forwarding your notice to Messrs. Kedar Nath Jute 
Manufacturing Co. Ltd., the party concerned for reply 
of the same, if they are at all concerned wlth your 
notice.’’ i 

On the same day a letter was written by 
the Managing Agents of the Kedar Nath 
Jute Manufacturing Company to the Engi- 


neer ofthe Howrah Municipality as follows: 

“Your notice under s. 300, Cal. Municipal Act of 
1923, dated February 22, 1939, has been forwarded to 
us for reply by Mr. Babulal Rajghoria.. 

In reply we have to say that we have not con- 
structed any pucca wall encroaching and obstruct- 
ing your road land of Dhurrumtollah Lane as wrongly 
at in the said notice, which please note and 
oblige.” Y id 


On April 4, 1939, the engineer of the 
municipality wrote to the director of Babu- 
lal & Co. Ltd., Manging Agents a letter 
headed : i 

“Re: Encroachment by the construction of a pucca 
boundary wall upon Dhurrumtollah Lane : | 

With reference to your letter dated March 4, 1939 
rega ding above, Ihave to request you to send your 
representative to this office any working day between 
the hours of 3 and 4 P. m. except Saturday to fix a 
date and time for pointing out the encroachments.” 


On April 24, 1939, the Kedar Nath Jute . 


Manufacturing Company wrote to the muni- 
cipality telling them to take any proceedings 
they liked. On June 15, 1939, the munici- 
pality wrote to Babulal & Co. Ltd., the 
Managing Agents, withdrawing the notice 


dated February 22, 1939 because they said __ 


it was served on the wrong person. On 
August 9, 1939 the municipality served a 
notice under s. 300, Cal. Municipal Act; How- 


rah, on the Jute Company requiring them _ 
to remove the wall within 15 days or to 


make representations within seven days. On 
August 24, 1939 the period of 15 days had 
expired and apparently nothing had been 
done to remove the obstruction or to discuss 
the matter, whereupon on November 2, 1939, 
the Howrah Municipality, through their 
surveyor, filed a complaint before the Assis- 
tant Magistrate under s: 488/300, Cal. Muni- 
cipal Act, as applying to Howrah, in res- 
pect of the failure of the Kedar Nath Jute 
Company to comply with the requisition 
contained in a notice to the Kedar Nath Jute 
Company, dated August 9, 1939, referred to 
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above. Section 488, Cal, Municipal Act, 
Howrah, provides: 

“(1) Whoever commits any offence by 

“a@) contravening any provision of any of the sec- 
tions, sub-section, clauses of sections, provisos or rules 
of the (al. Municipal Act, 1923, as in force in the 
Municipality əf Howrah, mentioned in col. 1 of the 
following tavle, or 

(b: contravening any provision of any rule made 
under, any of the said sections, sub-sections, clauses 
or provisos, or (this is the relevant provision) 

(c) failing to comply with any direction lawfully 
given to him or any requisition lawfully made upon 
him under any of the said sections, sub-sections, 
clauses, provisos or rules, 

shall be punished with fine which may extend 
to the amount mentioned in that behalf in ccl, 3 of 
the said table.” 


The penalty provided in this particular 
instance is a fine of Rs. 50 ora daily fine of 
Rs. 10. The matter came before a First Class 
Magistrate of Howrah who dismissed the 
complaint and acquitted the accused under 
s. 245, Criminal. P. O. His reasons are as 
follows : 

“The points are (1) whether the complaint is barred 
under s. 534, Cal Municipal Act, for not lodging the 
complaint within three months after the municipality 
came to know of the alleged encroachment and (2) 
whether the encroachment alleged to have been made 
was on a public pathway. 

It appears from the evidence of P. W. No. 1 that on 
January 29, 1939 the existence of the alleged encroach- 
ment came to the notice of the municipality. Exhibit B 
which is the accused company's reply to the notice 
requiring removal of the encroachment is dated 
March 4, 1939 and Ex. C shows that the engineer 
of the municipality wrote to the accused regarding the 
encroachment on April 4, 1939. The complaint was 
filed in Court on November 2, 1939. Thus it was filed 
beyond the sta-utory period of three months and is 
thus barred under s. 534, Cal. Municipal Act. As the 


> casé fails’on the point of limitation it is unnecessary to 


ute 


ecidéthe:second point.” 
~ Section 534, Cal Municipal Act, provides 
as follows: 


“(1 No person shall be liable to punishment for any 
offence against this Act or against any rule or by-law 
made thereunder, unless complaint of such offence is 
made before a Magistrate within three months, or, if 
the offence be against the provisions of s. 136, within 
six months next after— 

7 \@).the -date of commission of such offence, or 

(D) if-syci, date is not known or the offence is con- 
‘tintious’in its . nature, the date on which the comis- 
gion “ur existence of such offence was first brought 
to -the--notice of the Corporation or the Executive 

feer,’ ao ; 


The ‘learnéd Magistrate appears to have ` 


been under thé impression that the offence 
alleged was the building ofa wall. In that 
he was in error. The offence alleged was 
failure to comply with the notice of the 
municipality requiring the Jute Company 
to remove the wall which is a different thing 
altogether It is quite true thatthe munici. 
pality, through its officials, knew of the exist- 
ence of the wali in February, but it was 


in March that they gave notice to the manag- 
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ing agents to remove the wall. Mr. Babulal 
Rajghoria who was the managing director 
of the managing agents, said that he was 
not the owner or the oczupier. In that it 
seems to me he was correct. The managing 
director of the managing agents can hardly 
be said to be in occupation of the premises 
or the owner, and I doubt whether the manag- 
ing agents can be said to be either the 
Owners or the occupiers of the premises. 
The persons who own and occupy the 
premises are the company. I am of the 
opinion that the first notice to the managing 
agents was not addressed to the proper 
persons. The company which owns the pro- 
perty cannot, as far as I understand it, evade 
responsibility for acts in relation to their 
fixed property by transferring their manage- 


ment to the manading agents. Apparently, 
the municipality thought over Mr. Rajghoria’s 


objections as objections of the managing 
agents, and then decided to proceed against 
the company. In so doing they were right. 

The summons was served on the manager 
of the Kedar Nath Jute Company’s works 
and he or some one on his behalf appeared 
in these proceedings. The second requisition 
relating to the removal of this obstruction 
of the wall was sent to the company on 
August 9, 1939. Fifteen days were allowed 
in the notice to remove the obstruction. 
The company did not remove it either within 
15 days or at all. Consequently the offence 
was one for not complying with the notice 
to remove the obstruction. That offence 
began on or about August 24, 1939: these 
proceedings were begun on November 2, 
1939 and, therefore, within the three months 
which is set as the limitation time for pro- 
secution under s. 534, Cal. Municipal Act, as 
applied t) Howrah. The learned Magistrate 
who tried the matter in the first instance 
was clearly wrong. The municipality then 
made an application to the District Magis- 
trate under s, 438, Criminal P. C., for a 
reference to this Court. The District Magis- 
trate, in my view, took a correct view of the 
offence which was alleged. He said ; 

“I am inclined to agree with the municipality in 
this particular contention that it is the service of 
notice which is the date from which three months 
would commence. It is impossible to say on what 
date the municipality becomes cognisant of an en- 
croachment and in many cases it may not be immediate- 
ly desirable to start prosecation. The offence is not 
the encroachment but the refusel to obey a legal notice. 
This may be brought to the notice of the Police Magis- 
trate for future reference ”’ 


Then he went on: 

“As regards the present case it is not of sufficient 
public importance to send up to the High Court. 
The municipality is hardly affected. The company 
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has leased the land and if ever the lease reverts to 
the local zamindar (who appears to be behind this 
application) the question of the right of way will then 
arise, Atthe present moment a road leading nowhere 
in the middle ofa mill would appear to be a muni- 
cipal encumbrance. The application is, therefore, 
rejected.’’ 


As regards to the second part of this 
judgment, in my view the District Magis- 
trate is wrong. If there is an encroachment 
on a public road in Howrah, that is nota 
matter to be dismissed lightly. The provi- 
sions of the Cal. Municipal Act in Howarh 
were intended for the good government and 
well being of the people of Howrah and the 
people who use the public roads of Howrah— 
very important features for the well-being 
of any town. The encroachments on them 
are not lightly to be permitted. In my 
view, the learned Magisteate in coming to 
the conclusion that he did, namely, that the 
complaint was time-barred and, therefore, 
the question whether Dhurrumtollah Road 
was a public road did not arise, was in error. 
The correct way for the Magistrate to deal 
with it was first to ascertain whether the 
road in question was a street in Howrah. If 
it was not, no further questions arose and 
the complaint would stand dismissed. If, on 
the other hand he came to the conclusion 
that the road in question was a public street 
within the meaning of s. 300, Cal. Municipal 
Act, Howrah, it was for him to determine 
whether an obstruction was caused which 
ought to have been removed and whether 
there was a failure to remove it. If so and 
proceedings were brought within a period of 
three months from the failure, then it was 
his duty to convict the accused of the offence 
which was alleged against him under 
s. 488/300, Cal. Municipal Act. The acquittal 
of the accused must, in my opinion, be set 
aside and this matter must go back to the 
Court below to be dealt with by some other 
Magistrate in Howrah according to law as 
we have endeavoured to explain. I wish to 
say once again that infringements of Muni. 
cipal Acts are not to be treated lightly. 
Municipal Acts are intended for the well- 
being and health of the community. Let 
the counter-affidavit filed to-day be kept on 
the record. 

Bartley, J.—I agree that this rule must 
be made absolute, the order of acquittal set 
aside and the case remanded to the Court 
below for proper trial in accordance with the 
directions indicated in the judgment of my 
Lord the Chief Justice. 

S. Rule made absolute. 
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_ PATNA HIGH COURT 
Appeal from Appellate Decree No. 711 
of 1940 
August 21, 1941 
VARMA, J. 
Babu RAGHUBIR SARAN SINGH 
AND OTHERS—APPELLANTS 
versus 
Nawab Sayed MOHAMMAD JAHIR 
ALI KHAN— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XLT, 
r, 23, 0. XLIII, r 1 (w)- Remand order sending 
back case for disposal in accordance with law—No 
second appeal lies. | 
Where the lower Appellate Court has sent back the 
ease tothe trial Court for disposal in accordance with 
‘law, after making certain observations and the trial 
Court had gone into the merits of the case and had not 
disposed of the case on preliminary points only, no 
appeal lies from such an order of remand under 
O. XLI, r. 23read with O. XLIII, r.1(w)of the 
Civil P. C. Misc. Appeal No. 326 of 1940, followed. 
A. from a decision of the Subordinate, 
Judge, Second Court, Monghyr, dated June 


11, 1940. p 
Mr. Ganesh Sharma, for the Appellants. 
Mr. S..A. Khan, for the Respondent. 


Judgment.—This appeal, evidently, has 
been filed under a misapprehension, as no 
second appeal lies in this case. The lower 
Appellate Court has sent back the case to 
the trial Court for disposal in accordance 
with law, after making certain observations. 
The trial Court had gone into the merits 
of the case and had not disposed of the case on 
preliminary points only. This state of affairs 
is well covered by an authority of this Court” 
in which it was held that no appeal lies from’ ` 
such an order of remand under O. XLI, 
r. 23 read with O. XLIII, r. 1 (w) of the Civil 
P. ©. see Maharaja Bahadur Sir Pradayat 
Kumar Tagore K. C. I. E. v. Babu Jyotish 
Chandra Das Gupta, disposed of by the 
Hon’ble the C. J. and Fazl Al, J., in 
Miscellaneous Appeal No 326 of 1940, on 
April 29, 1941). A prayer has been made 
to treat this appeal as an application in 
revision; but I do nob see any point im 
_allowing this prayer. This appeal, will, 
therefore, be dismissed but in the circum-. 
stances there will be no order as to costs 
of this Court. 


D. Appeat dismissed. 
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RANGOON HIGH COURT 
Criminal Revision Application No. 51-B 
of 1941 
March 6, 1941 

. Mosgry, J. 
MAUNG TUN ZAN—Appitioant 
versus 


MA MYAING—Oprosire Party 

Criminal Procedure Code (Act V of 1898), ss. 488 
(3), (7), 488, 490—Sentence of imprisonment a second 
time for default in respect of same identical arrears, 
legality—Costs — Recovery of, method—Refusal to 
pay maintenance ordered by Magistrate—Imprison- 
ment, when should be ordered—Order for maintenance, 
tf can be enforced by any Magistrate or only by 
Magistrate mentioned in s. 488 (1)— Power to order 
imprisonment, whether excluded by s. 490, 

A defaulter may be sentenced to one month’s im- 
prisonment in respect of the arrears for each month or 
a further broken period but he cannot be sentenced to 
imprisonment a second time for default in Tespect of 
the same identical arrears. 195 Ind. Cas. 190 (1), and 
137 Ind Cas. 673 (3), relied on. 

Theonly method provided for the recovery of costs 
awarded is by distress warrant (s. 386), and it is only 
for default of payment of each month’s allowance that 
imprisonment may be awarded. j 

Where the person ordered to pay maintenance, 
refusas to pay it, the Magistrate cannot straightway 
order him to be committed to jail; the first thing that 
must be done is to issuea distress warrant, under 
s. 488 (3), Oriminal P. C., and it is only for the whole 
or part of each month's allowance that remains unpaid 
after the execution of the warrant that imprisonment 
may be awarded. 

Section 490, Criminal P. C., gives an alternative 
remedy by enabling an application for execution to be 
made direct to the Magistrate within whose jurisdiction 
the person against whom the order is _passed may be, 
as well as tothe Magistrate who passed the original 
order, or his successor. Such a Magistrate need not be 
a Magistrate of the categories or have the powers 
prescribed in s. 468. All that the Magistrate is re- 
quired to do is to execute the order siver being satisfied 
as to identity and non-payment. The Magistrate js 
not allowed to go into any other question, 7. e., whether 
the status of the parties has altered since the order was 
made. Prabu Lal v. Rami (5), relied on 155 Ind. Cas, 
694 (4), dissented from. 

It is incorrect to say that the power to enforce an 
order of maintenance does not necessarily include the 
power to sentence to imprisonment. There is no such 
limitation in s. 490, and s. 488 (3) shows that the power 
to levy a distress warrant and where that fails to sen- 
tence to imprisonment are part and parcel of the same 
process in execution and these are the only two methods 
of execution which are allowed. Of course the power 
of a Magistrate to sentence to imprisonment under s, 490 
does not mean that the Magistrate can exceed hig 
ordinary powers conferred by s. 32 of the Code, 155 
Ind. Cas. 694 (4), dissented from. 


Cr. R. App. from the orders of the Head- 
quarters Magistrate, Second Class, Tavoy, 
in Criminal Miscellaneous Trial No, 3] 
of 1940. 


Order. —This is an application for reyi- 
sion of an order, passed under s. 490, Crimi- 
nal P. C., for enforcement of an order of 
maintenance. The application wasemade to 
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the District Magistrate, Tavoy, who has re- 
ported it to this Court for orders with the 
recommendation that the proceedings be set 
aside and fresh action taken by the Magis- 
trate. Notice has been issued to the appli- 
cant, the husband, Maung Tun Zan, and to 
the opposite party, his wife Ma Myaing, but 
neither party has appeared. The order for 
maintenance in question was passed by the 
First Additional Magistrate of Tavoy, a 
First Class Magistrate, on September 9, 1940. 
It was ordered that Maung Tun Zan pay 
his wife maintenance at the rate of Rs. 15 
a month with effect from the date of her 
application, June 24,1940, together with 
the costs of the case. 

On September 24, Ma Myaing filed an 
application for ar enforcement of the order 
for maintenance, which was then due for 
exactly three months. The application was 
made to the District Magistrate, who trans- 
ferred it for disposal to the Headquarters 
Magistrate of Tavoy, a Second Class Magis- 
trate. I do not know why the application 
was not transferred to the Magistrate who 
passed the order, or to his successor or to 
the Sub-Divisional Magistrate, all of whom 
had jurisdiction to pass order for mainten- 
ance under s. 488, Criminal P. C. The 
Headquarters Magistrate in question isa 
Second Class Magistrate. Maung Tun Zan 
had already filed a suit for restitution of 
conjugal rights. The Court refused to Stay 
action on the application until the decision _ 
of that suit, and ordered Maung Tun Zan to 
pay the arrears. He paid only Rs. 10 into 
Court, and did not pay the balance Rs. 25, 
and the costs, Re. 1-8-0 (Diary of October 
12, 1940). On November 9, he was sentene- 
edto one month’s rigorous imprisonment in 
respect of these arrears, due up to Septem- 
ber 24, Rs. 25, and also the costs, now 
sou Nene to Rs. 6-8-0 (Diary of November 

, 1940. 

It has been heldin a recent Bench deci- 
sion of this Court Ma Tin Tin v. Maung Aye 
(1) reversing Zaw Taw v. Emperor (2) that 
a defaulter may be sentenced to one month’s 
Imprisonment in respect of the arrears for 
each month or a further broken period. 
However in the present case the offender 
was sentenced to one month's rigorous 
imprisonment in respect of all arrears, and 
that matter is concluded. A man connot 
be sentenced to imprisonment a second time 
for default in respect of the same identical 


(1) 1941 Rang 65; 195 Ind. Cas. 190; A I R 1941 Rang 
135; 42 Cr L J 690; .14 R Rang 24. 

(2) 7 L BR 351; 24 Ind. Cas. 170; AI R 1914 LB 
163; 15 Cr L J 434. 
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arrears: Maung Kyt Pev. Ma Htu In (3). 
I may note that the only method provided 
for the regovery of costs awarded is by 
distress warrant (s. 386), and that it is only 
for default of payment of each month’s 
allowance that imprisonment may be award- 
ed. The illegality in the Magistrate’s 
proceedings has not been noticed. It is that 
after he had ordered Maung Tun Zan to 
pay the amount in question, and after 
Maung Tun Zan had refused to pay it, the 
Magistrate straightway ordered him to be 
committed to jail, although the first thmg 
that must be done is to issue a distress 
warrant, (s. 488 (3), Criminal P. C.) and it 
is only for the whole or part of each month’s 
allowance that remains unpaid after the 
execution of the warrant that imprisonment 
may be awarded. 

The respondent was committed to jail for 
one month, and on December 13, 1940 that 
is to say, some three or four days after 
Maung Tun Zan’s release from jail, Ma 
Myaing filed a second application in Crimi- 
nal Miscellaneous No. 31 of 1940 before 
the same Magistrate for enforcement of the 
order in respect of the same arrears, Rs. 25 
and costs, and, apparently, the amount due 
from September 24, until December 13. 
Maung Tun Zan then applied in revision 
to the District Magistrate. The learned 
District Magistrate’s order is in error when 
he says that Ma Myaing had applied for 
arrears due previous to those for which 
imprisonment had been awarded. The 
Magistrate in the second case issued a notice 
to the respondent on December 13, to appear 
on December 20 and pay the arrears. The 
respondent was away from Tavoy at the 
time. The Magistrate, without giving the 
respondent a chance to appear, or to pay 
the old arrears and the fresh arrears now 
due, and, again, without issuing a distress 
warrant, issued a new warrant of arrest 
against Maung Tun Zan. It is only neces- 
sary tosay that this was wholly improper and 
illegal. It is now some two and a half 
months later, and all that need be done 
now in this case is to allow the proceedings 
to continue, and say that the applicant 
should be allowed to put in a fresh applica- 
tion for recovery of the arrears due up to 
date,and then Maung Tun Zan should be 
called upon to pay these arrears. If the 
Magistrate is of the opinion that he has failed 
without sufficient cause to comply with the 
order, then the Magistrate should issue a 
distress warrant, and if that is ineffective, 


(3910 R 176; 137 Ind. Cas. 673; A I R 1932 Rang 
93; 33 Cr L J 554; Ind. Rul. (1232) Rang 194, 
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he may sentence the respondent to imprison- 
ment. a 

The learned District Magistrate has re- 
ferred to a matter raised ‘before him in 
argument. It has been said in a judgment 
of the Madras High Court (not officially 
reported), that a Second. Class Magistrate 
is not competent to pass a sentence 
of inprisonment for breach of an 
order under s. 488. Thisis a judgment of 
Pandrang Row, J., in Emperor v. Kuppini 
Naicken (4). I do not profess to be able to 
understand this judgment. Itis an extreme- 
ly short order in revision, where the learned 
Judge first said that he concurred in the 
view of the District Magistrate that a Second ° 
Class Magistrate was not competent td pass 
a sentence of imprisonment for -breach of 
an order directing payment of maintenance. 
I will quote the remainder of the judgment 
in full: It is as follows: 

“Even assuming that the words ‘any Magistrate’ in 
gs. 490, Criminal P. C., have not been used with 
reference to the class of Magistrates referred” to in 
ss. 488 and 489, Criminal P. C., the power to enforce 
an order of maintenance does not necessarily include the 
power to sentence the person against whom it was 
passed to imprisonment.” 

Section 488 (1) (omitting unnecessary 
portions) says that in case of a refusal to 
maintain the wife or child, the District 
Magistrate, a Sub-Divisional Magistrate, or 
a Magistrate of the first class may order 
such person to maintain his wife or child. 
Section 488 (3) provides that if any person 
so ordered fails to comply with the order, 
any such Magistrate may issue a distress 
Warrant, or sentence such person to impri- 
sonment. The words “any such Magistrate,” 
of course, mean Magistrates of the categories 
or with the powers abovementioned. Sec- 
tion 488, sub-s. (8) says that proceedings 
may be taken against any person in any 
district where he resides or is, or where he 
last resided with his wife. Section 490 lays 
down that any order for maintenance may 
be enforced by any Magistrate in any place 
where the person against whom it is made 
may be, on such Magistrate being satisfied 
as to the identity of the parties and the non- 
payment of the allowance due. This section 
gives an alternative remedy by enabling an 
application for execution to be made direct 
to the Magistrate within whose jurisdiction 
the person against whor the order is passed 
may be, as wellas, tothe Magistrate who 
passed the original order, or his successor. 
Section 490 is couched in perfectly plain and 
categorical terms. It means what it says— 


(4) A IR 1935 Mad 572; 156 Ind. Cas. 694; 36 Cr. 
L J 830; 68 ML J 493; (1934) MM W N 999-41 L W 
697; 7 R M,602(1). 
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that, application for execution may be made 
to any Magistrate’ in a place where the 
person against -whon it is madeis. Had it 
been intended that the Magistrate should 
be of the categories or have the powers 
prescribed in s. 488, it would have been easy 
to say so. Perhaps the words “any such 
Magistrate” would have been sufficient. It 
18 Clear that the intention. of the Legistature 
was to facilitate execution of an order. It 
might well be that the person against whom 
execution was sought had moved to a place 
in the mofussil where a First Class Magis- 
- trate was not resident or ordinarily resident. 

: All that the Magistrate is required to do is 

to execute the. order after being satisfied as 
to identity’ and non-payment. The Magis- 
trate is not allowed to go into any other 
question, 7. e., whether the status of the 
parties has altered since the order was 
made: vide the judgment of Knox, J., in 
Prabu. Lal v. Rami (5) at p. 166. 

Reluctance to give its plain effect to s. 490 
may perhaps have arisen from provisions 
in the Civil Code as to transfer of execution 
to a Court of competent jurisdiction. I do 
not understand what is meant by saying 
that the power to enforce an order of 
maintenance does not necessarily include 
the power to sentence to imprisonment. 
There is no such limitation ins. 490, and 
s. 488 (3) shows that the power to levy a 
distress warrant and where that fails to 
sentence to imprisonment are part and 
parcel of the same process in execution, and 
these are the only two methods of execution 
which are allowed. Of course the power of 
a Magistrate to sentence to imprisonment 
under s. 490 does not mean thatthe Magis- 
trate can exceed his ordinary powers con- 
ferred by s. 82 of the Code. Let the record 
be returned with these remarks, 


S. Order accordingly. 
(5) 25 A 165 (166); A W N 1902 224. 


SIND CHIEF COURT 
First Appeal No. 13 of 1938 
July 26, 1940 
f Davis, C. J. AND Lobo, J. 
RUPOMAL KODUMAL AND ANOTHER— 
PLAINTIFFS—APPELLANTS 


VETSUS 
Mst. JANAT AND OTHERS— DEFENDANTS 
— RESPONDENTS 


Limitation Act. (IX of 1908), Arts. 132, 57, 59— 
No date of repayment mentioned in mortgage by 
conditional sale—Date of repayment—Téme, when 
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begins to run under Art, 132—Distinction, if exists 
between money. payable on d2mand and that charged 
upon land in which no time for repayment is fixed— 
Penal clause which mortgagee may or may not en- 
force—Time for enforcement, when runs—Limita- 
tion —Plea of, founded on undisputed facts, can he 
taken in appeal for first time. 

In the case of a mortgage by conditional sala when 
no time for payment is fixed, time under Art. 132, 
Lim. Act runs from the date of the execution of the 
mortgage-deed which must be deemed to be the date 
of payment. There is no reason to distinguish be- 
tween money lent and payable on demand governed by 
Art. 57 or Art. 59, and money lent and charged upon 
land and governed by Art. 132. As under Art. 5T 
when no time is fixed a loan is payable on demand — 
that is, forthwith—-so when money is lent and charg- 
ed upon land, and no time is fixed, itis payable on 
demand—that is forthwith—as the words “on demang” 
used in this sense mean ‘forthwith and without de- 
mand.” Niloomal v. Kamini Kumar (1) and Peri- 
anna Goundan v. Mythuvira Goundan (5), relied on, 
126 Ind. Cas. 417 (3), distinguished, 94 Ind. Cas. 819, 
(2) and Jackson v. Ogg (6), referred to. 

Obiter.—In the caseofa mortgage bond with ea penal 
clause which the mortgagee may or may not enforce, 
the time for the enforcement of the mortgage runs on 
the expiry of the full term of the bond. 138 In/l. 
Cas. 779 (4), relied on. 

Limitation when founded on facts which are not 
disputed is a question of law and may be taken forthe 
first time in appeal. 


F. A. against the judgment and decree 
passed by the First Class Sub-Judge, Shikar- 
pur, dated December 23, 1937. 


Mr. Fatechand Assudomal, for the Appel- 


lant. 
Mr. G. Raymond, for the Respondents. 


Davis, C. J.—This is an appeal against 
a judgment of the first class Subordinate 
Judge at Shikarpur dismissing the plaintiffs 
suit for Rs. 1,770, Rs. 900, principal and 
Rs, 870 interest, upon two deeds dated March 
10, 1920, and June 8, 1920, relating to four 
survey numbers, 31, 219, 224 and 89, in 
Deh Kumbraoti, Taluka Shikarpur. These 
deeds had been made the basis of a previous 
Suit No. 882 of 1931, in the Subordinate 
Court at Shikarpur on the basis that these 
deeds were sale deeds; that the plaintiffs 
had been forcibly dispossessed and the 
plaintiffs suedthe defendants for possession 
of the lands. The trial Court and the 
Appellate Court both held that the sales 
were’ mortgages by conditional sale. The 
plaintiffs being forced back by these judg- 
ments to their true character as mortgagees 
have brought this further suit. The mort- 
gagor was one Abdullah the father of defen- 
dants Nos.2to 5 and the husband of de- 
fendant No. 1. 

Now the learned Judge dismissed this 


suit principally upon the ground that as 
the deeds were to be treated as mortgage 
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deeds and contained no date for re-payment, 
the date of re-payment must be deemed 
the date-of the execution of the deeds. Ap- 
plying Art. 132, Lim. Act, and the 12 years’ 
rule, the suit was‘obviously out of time, 
and before us it was argued that time 
ran from the date of demand, that is, the 
date of the suit, and in the alternative 
from the date of alleged payment in 1926. 
Butthis was not the case taken in the plaint. 
The causes of action as given in the plaint 
are when the District Court, the Appellate 
Court, dismissed the appeal in the previous 
suit on November 15, 1935, or when the 
trial Court dismissed the suit on October 8, 
1932, or when the deceased Abdullah took 
forcible possession in 1926. 

The learned Advocate for the appellant 
„did not waste his time ‘and ours by argu- 
“ing that Abdullah took forcible posses- 
sion from the plaintiffs. Clearly, from the 
evidence, this case is as false as the case that 
the transactions were out and out sales; and 
so far as the two other causes of action 
are concerned, the date of the dismissal of 
the appeal or the date ofthe dismissal of 
the previous suit, the learned Advocate 
abandoned these two causes of action stating 
that he thought they were ill advisedly 
taken, and basing his arguments on the 
judgment of the Appellate Court he en- 
deavoured to show that the Subordinate 
Judge was wrong when he took the dates 
of the execution of the deeds, namely, dates 
in 1920, as the starting point of limitation. 
He should have taken the date when this 
suit was filed for this was the demand which 
when refused started limitation. Limitation 
when founded on facts which are not dis- 
puted is a question of law and may be taken 
in appeal, and therefore, despite the fact 
that the plaintiffs had failed to make this 
case their own in the plaint, we heard 
ee we decided this appeal upon this new 

asis. 

The learned Advocate did not take the 
further ground taken before the trial Court 
that time in any case was saved under 
s. 14, Lim. Act, because of the time taken 


in prosecuting litigation in good ‘faith in. 


Suit No. 882 of 1931 and Civil Appeal No. 122 
of 1932,and we have no doubt that this 
point was not taken because it would not 
have been successful. 
learned Judge dealt but briefly with the 
case that is now made the foundation of 
the appeal, that the money became due 
under the mortgage deeds when the deeds 
were executed, and there are curiously few 
reported cases on the point. Reference was 


RUPOMAL KODUMAL v, JANAT (SIND) 
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made to Niloomal v. Kamini Kumar (1), 
but it is said that this case gives two alter- 
natives : firstly, the date of the execution of 
the deed, and, secondly, the dates of the 
alleged payments. The sufficiency of this 
latter alternative, the dates of the alleged 
payments, is not explained in the judgment, 
and must, we presume, be based upon. the 
inference that if a debtor alleges a payment 
under a mortgage deed which is silent as to 
the date of repayment, that date is presum- 
ed to be the date on which re-payment is al- 
leged. Weare not dealing here with any 
question of an acknowledgment of a debt in 
writing or extension of time. On the other 
hand, if, as here, the plaintiff denies any 
repayment or offer of repayment, while the 
allegation of repayment by the debtor is not 
found proved, it is difficult to see how from 
these facts the general inference that where 
no date for repayment of a loan is fixed that 
loan is deemed to be repayable forthwith or 
on demand, which means the same thing, 
can be rebutted. 

This Calcutta case in Niloomal v. Kamini 
Kumar (1), supports the finding of the 
Judge that ina simple mortgage Art. 132, 
Lim. Act, applies, and that where no date 
for repayment is given in the mortgage 
deed, the date is the date of execution of 
the deed. Article 132, Lim. Act, also applies 
to the case of a mortgage by conditional 
sale: Sheoram Singh v. Babu Singh (2). 
To hold otherwise would be to allow the 
mortgagee to wait for a 100 years before he 
brought his suit, though it would be obvious 
that the mortgagor would not have acceded 
to a mortgage on these terms. The learned 
Advocate for .ae appellant relies on the 
Privy Council case in Nilkanth Balwant v. 
Vidya Narasink Bharathi (3), in support 
of his argument that in cases such as this, 
a mortgage by way of conditional sale, 
where no date 1s mentioned, the date for 
the purpose of limitation is the date when 
demand is made by the mortgagee and re- 
fused by the mortgagor, but “that decision 
was upon its own special facts in a case 
under a Bombay Regulation (No. 5 of 1827); 
nor do we think that the Privy Council de- 
cision relating to penal clauses in mortgage 
bonds which the mortgagee may or may not 
enforce as he wishes affect this casè, because 
even in those cases there is some date from 

(1) 20 C 269. 

(2) 48 A 302; 94 Ind. Cas. 849; A IR 1926 All. 493; 
24 A L J 295. 

(3) A I R 1930 P C 188; 126 Ind. Cas. 417; 57 IA 
194; 54 B 495; 34 CW N 854; Ind. Rul. (1930) P-O 


321; 59 M L J 379; (1930) A L J 1338; 32 Bom. L 
R 1527; 32 L W 818; 52 C L J 539 (P Ò). 
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which the period of 12 years can be cal- 
culated, namely, on the expiry of the full 
term of the bond: see Lasa Din v. Gulab 
Kunwar (4), The principle on which these 
simple mortgages are to be governed, so 
far as the date of payment is concerned, is 
contained in the Madras case in Perianna 
Goundan v. Muthuvira Goundan (5). The 
Court ın giving judgment said : 

“There can be no doubt but that, under the gene- 
rallaw, money. lent, payable on demand, is dus from 
the date of the loan; in other words, there is a cause of 
action on the date of the loan. This being so, we 
must hold that, in a suit brought to enforce payment 
of money so lent, the money must be taken to have be- 
come due, within the meaning of the col. 3 of Art. 132 
of Sch. II, Lim. Act, on the date of the loan. To 
hold otherwise would lead to an anomaly for which 
thereis no justification. If it was intended that money 
lent on the security of immovable property, though pay- 
able on demand, should not be subject to the general 
ruleas to money lentand payable on demand (Art. 59). 
the languageof col. 3, Art. 132 would have been so 
framed as to make this clear.” 

This case is an old case, but there is 
nothing new in the idea of a simple mortgage 
of the repayment of money charged upon 
land, and there seems no reason to distin- 
cuish between money lent and payable on 
demand governed by Art. 57 or Art. 59, 
Lim. Act, and money lent and charged 
upon land and governed by Art. 132, Lim. 
Act. As under Art. 57 when no time is 
fixed a loan is payable on demand—that 
is, forthwith—so when money is lent and 
charged upon land, and no time is fixed, it 
is payable on demand—that is forthwith— 
if the words “on demand” used in this sense 
mean “forthwith and without demand’, as 
they do; Jackson v. Ogg. (6), see Mitra’s Lim. 
Act, Edn. 12, p. 434. We think, therefore, 
that the Judge was right when he took 
the date of the execution of the deeds as 
the dates from which to calculate limita. 
tion, and we dismiss the appeal with costs 


accordingly. 
S. Appeal dismissed. 


(4) 7 Luck. 442; 138 Ind. Cas. 779; AI R 1932 
P G 207; 59 F A 376: 9 O WN 638; Ind. Rul. (1932) 
P C251; 63M L J 187; (1932) MW N 912; 36 0 
W N 1017; 36 L W 246; 56C LJ 237; (1932)A L 
J 913; 34 Pom. L R 1600 (P ©). 

(5) 21 M 139; 7M L J 315. 

(6) (1859) Johns 397; 5 Jur. (N s) 976; 7 W R 730; 
123 R R 165. 
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PRIVY CONUCIL 
Appeal from the Supreme Court of New 
Zealand 
April 3, 1941 
TEHE Lorp CHANCELLOR, LORD THANKERTON, 
Lorp WRIGHT AND LORD PORTER. 
HOANI TE HEUHEU TUKINO— 
APPELLANT 
Versus 
THE AOTEA DISTRICT MAORI 


LAND BOARD RESPONDENT 

Interpretation of  Statutes—Rule as to Court 
cannot inquire, how enactment came to be made— 
Jurisdicticn—Municipal Courts—Obligation appeared 
under treaty with ceding state—When can be en- 
forced. 

It is not open tothe Court togo behind what has 
been enacted by the Legislature, and to enquire how 
the enactment came to be made, whether it arose out 
of incorrect informationor, indeed, on actual deception 
by someone on.whom reliance was placed by it. The 
Court must accept the enactment as the law unless 
and untilthe Legislature itself alters such enactment, 
on being persuaded ofits error. Labrador Company 
v. Reg (1), applied. [p. 569, col. 2.) 

Any obligation assured under the treaty with the 
ceding state either to the sovereign or to the indi- 
viduals is notone which the Municipal Courts are 
authorised to enforce, unless the right claimed under 
the treaty has received a statutory recognition and 
has been incorporated inthe Municipal law. [p. 971. 
col. la) 


Messrs. M. H. Hampson (N. Z. Bar) and 
H. L. Parker James Christie, for the Appel. 
lant. 


Messrs. A. T. Denning, K. C. 
Pennycuick, for the Respondent. 


The Lord Chancellor.—This is an appeal 
from an order and judgment ofthe Court of 
Appeal of New Zealand, dated October 22, 
1938, which dismissed an appeal from the 
judgment of the Supreme Court of New 
Zealand (Smith, J.), dated December 2, 1937, 
whereby judgment was entered for the de- 
fendant, the present respondent Board. 

The appellant is the Chief of the Ngatitu- 
wharetoa, a Maori tribe, whose members 
own lands in New Zealand, which were 
charged by virtue of s. 14 of the Native Pur- 
poses Act, 1935, with repayment to the res- 
pondent Board of a portion of a sum of 
£23,500 which had been paid by the latter 
in terms of the said section to the Egmont 
Company Limited. The appellant instituted 
the present proceedings on behalf of the tribe 
and as representing the owners of the said 
lands against the respondent Board in the 
Supreme Court of New Zealand. 

Section 14 of the Native Purposes Act, 
1935, which replaced a substantially similar 
provision in s. 10 of the New Zealand 
Finance Act, 1934-1935, so far as here 


and dJ. 
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material, provided as follows :— 

“14.—(1) The Aotea District Maori -Land Board 
(hereinafter in this section referred to as tke Board) 
is hereby authorised, empowered and directed to 
accept the offer of the Egmont Box Company, Limited 
to release and discharge the Board and the native 
owners from all claims and demands of whatever kind 
arising out of a certain agreement made between the 
Tongariro Timber Company Limited and the said 
Egmont Box Company Limited dated October 23, 1919 
(including all amounts which the said Egmont Box 
Company Limited claims to be entitled to set-off against 
royalties payable) in respect of timber-cutting and 
other rights on the lands known and described in the 
said agreement as Western Division A and B, in con- 
sideration of a sum approved by the Native Minister 
to be paid to the said Egmont Box Company Limited 
by the Board. 

(2) (A) The sum approved by the Native Minister, 
together with all costs and expenses incurred by the 
Board in connection with its negotiations with the 
Egmont Box Company Limited and incidental hereto, 
shall be paid by the Board out of moneys in its 
account, and shall be deemed to be a loan to the 
owners, including the Crown, of the whole lands 
described and referred toina certain deed of agree- 
ment bearing date December 23, 1908, and made 
between the Maniapoto-Tuwharetoa District Maori Land 
Board of the one part and the Tongariro Timber Com- 
pany, Limited of the other part, such deed being the 
deed entered into in pursuance of s. 37 of the Maori 
Land Laws Amendment Act, 1908, excepting always, 
however, from such lands all such portions thereof as 
have been actually transferred to the Tongariro Timber 
Company, Limited for an estate in fee simple. 

(B) Upon payment of such sum as aforesaid the 
Board shall by virtue of this Act and as security for the 
repayment of such sum together with the other moneys 
mentioned in paragraph (A) hereof (all hereinafter in 
this section referred to as the loan-moneys) and together 
with interest thereon as hereinafter mentioned, be 
deemed to have a charge upon all the lands and the 
revenue therefrom referred to in paragraph (A) hereof, 
excepting any of such land or any interest therein 
acquired or owned by the Crown. 

x * * * * * * 

(8) The Board shall be entitled to charge and be 
paid interest at a rate not exceeding 5 per cent. per 
anuum on the said loan-moneys until repayment thereof, 
such interest to be charged as from the respective dates 
each or any portion of such loan-money is paid out. 

(9) The expenditure hereby authorised shall be 
deemed to be a proper investment by the Board of its 
funds and such investment is hereby approved. 

(10) Upon payment to the Egmont Box Company, 
Limited of the said sum, the agreement between the 
Tongariro Timber Company, Limited and the Egmont 
Box Company, Limited, dated October 23, 1919, shall 
be deemed to be determined and cancelled, and any 
right, title or interest acquired thereunder by the 
Egmont Box Company, Limited shall pass to and vest in 
the Board. 

(11) Upon payment of the said sum to the Egmont 
Box Company, Limited, all moneys due and owing by 
the Tongariro Timber Company, Limited to the Egmont 
Box Company, Limited upon any account whatsoever, 
including moneys which the Egmont Box Company, 
Limited has paid or may hereafter pay in respect of 
its liability as guarantor under debentures issued by 
the Tongariro Timber Company, Limited for £26,000 
shall be deemed to be due and owing by the Tongariro 
Company, Limited to the Board, and the Egmont Box 
Company, Limited shall, at the cost of the Board, assign 
to it all securities it may hold for the payment of any 
such moneys.’’ 
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In accordance with these provisions the 
Egmont Company made an offer to accept 
the sum of £23,500, and the Native Minister 
approved this amount and directed the res- 
pondent Board to pay it, which they did upon 
June 25, 1935, and such sum thereupon be- 
came a charge upon the lands referred to in 
the agreement of 1908, other than those own- 
ed ey the Crown, as provided by sub-s."2 of 
s. 14. 

Thereafter the present proceedings were 
instituted by the appellant, and as was 
clearly stated by his Counsel, to whom their 
Lordships are indebted fora full and able 
argument, the whole purpose of the proceed- 
ings is to obviate the statutory charge 
imposed upon the lands of the native owners 
by the Act of 1935, and ‘it is sought to 
attain that end by one of the two alternative 
contentions maintained before the Board. 
Counsel also stated that the native owners 
took the view that the Act of 1935 imposed 
a liability to the Egmont Company for which 
there was no justification. and their Lord- 
ships note that Smith, J., who tried the case, 
says in his judgment “Although I do not 
think there is any doubt about the legal 
position, Counsel for the defendant agreed 
with Counsel for the plaintiff that the natives 
represented by the plaintiff had cause to feel 
a sense of injustice.” However, it is not 
within the province of this Board to criticise 
the policy of the Legislature; the Board’s duty 
is to construe and apply the enactments 
made by the Legislature, 

The first contentien submitted by the 
appellant was that relied on in the state- 
ment of claim in its final amended form, 
dated July, 2, 1937, viz., that the respondent 
Board, as the statutory agent of the native 
owners, owed a duty to them to safeguard 
their interests, that the Board had acted in 
breach of that duty, and that, in consequence 
of that breach of duty, s. 14 of the Act of 
1935 had been enacted; the appellant asked 
for the appropriate declarations „and for an 
order requiring the respondent Board to in- 
demnify the native owners and their lands 
from and against the payment of the sum 
of £23,500 which the Board had paid to the 
Egmont Company, or any part thereof. ; 


The alternative contention of the ap- 
pellant challenged the validity of the charge 
imposed bys. 14 of the Act of 1935, on the 
ground that such legislation was ultra 
vires of the Legislature of New Zealand 
in so much as it derogated from the rights 
conferred on the native owners by the 
Treaty of Waitangi. This contention was 
not raised in the pleadings or before the 

© . 
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Supreme Court, but it was heard and 
decided by the Court of Appeal, witbout 
objection. Onthe suggestion of their Lord- 
ships, Counsel for the appellant has sub- 
mitted an amendment to the prayer in the 
statement of claim in the following terms, 
“2 (a) For a further declaration by the 
Honourable Court, that so much of s. 14 of 
the Native Purposes Act, 1935, as imposes a 
charge on the lands of the natives is ultra 
vires the Legislature of New Zealand.” 
Counsel for the respondent Board assents 
to the making of the amendment, and the 
scope of the argument presented before 
their Lordships is regularised by its al- 
lowance. ; 

Before dealing with-these contentions it 
will be convenient to -give a brief outline 
of the events which led up to the Act of 
1935, 

In 1908 the Maniapoto-Tuwharetoa Dis- 
trict Maori Land Board~the predecessors 
of the respondent Board—as authorised by 
s. 37 of the Maori Land Laws Amendment 
Act, 1908, on behalf of the native owners 
of the lands in question, entered into an 
agreement with the Tongariro Timber Com- 
pany Limited, under which the company 
was to buy the timber on the lands and 
pay royalties in advance on account thereof, 
and was also to build a railway for a 
distance of about 40 miles through the lands 
within certain prescribed periods. The 
Tongariro Company subsequently found 
difficulty in carrying out its obligations and 
in 1914 and 1919 it made agreements with 
the Egmont Box Company Limited under 
which it obtained assistance from the 
Egmont Company. At the same time statu- 
tory provisions were passed, which provid- 
ed that in the event of default by the 
Tongariro Company in its obligations to the 
respondent Board, the rights and obligations 
of the Tongariro Company under its agree- 
ments with the Egmont Company were to 
be transferred from the Tongariro Com: 
pany to the Board. In 1930, owing to the 
defaults of the Tongariro Company, the 
Board cancelled the agreement between 
them, and questions then arose between the 
Board and the Egmont Company, the latter 
claiming that the Tongariro Company was 
indebted to it In an amount exceeding 
£46,000, and that the liability had been 
transferred to the Board under the statutory 
provisions of 1914 and 1919. 

In the hopes that a solution might be 
provided by negotiation, s.18 of the Native 
Land Amendment and Native Land Claims 
Adjustment Act, 1930, provided igter alia 

e e 
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that the respondent Board should be: 
authorised to enter into a new contract 
with the Egmont Company incorporating 
such terms of the 1919 agreement as should 
be mutually agreed upon with such addi- 
tional terms as should in the opinion of the 
respondent Board, subject to the approval 
of the Native Minister, be fair, reasonable 
and equitable. If any dispute were to 
arise as to the terms to be included in the 
new agreement, the decision of the Native 
Minister was to be final, provided that if' 
the Egmont Company were dissatisfied 
with the Native Minister's decision it could 
decline to execute the proposed contract 
and the parties were thereupon to be left to 
their respective rights and obligations 
under the agregment of 1919. It was 
further provided that if no new contract was 
entered into under the Act, the respondent 
Board should remain the statutory agent of 
the native owners withas full authority to- 
act as if it were the legal owner of the 
premises. 

No new agreement was arrived at or 
executed, and thereupon s. 10 of the Finance 
Act, 1934-1935, was passed which was 
shortly thereafter superseded by s, 14 of 
the Act of 1935 and the statutory charge on 
the lands followed, against which the ap- 
pellant seeks to be indemnified by the res- 
pondent Board. In his Statement of Claim 
the appellant embodies his allegation of 
breach of duty by the respondent Board as 
the statutory agent ofthe native owners in 
his prayer: 

“(1) For a declaration by this Honourable Court 
that the defendant Board’s failure — 

(a)to obtain from this Honourable Court directions 
as to the legal liability (if any) of the defendant Board 
and/or the native owners aforesaid to the Egmont Box 
Company, Limited; or in the alternative :— 

(b) to terminate the contract of the Egmont Box 
Company was negligence and or breach of duty. 

(2) For a further declaration by his Honourable 
Court that the defendant Board’s failure to represent 
to the Crown that it would be wrong to make any 
settlement with the Egmont Box Company, Limited 
which involved the payment of moneys to be charged 
on the aforesaid lands until the liability of the 
native owners for any of such moneys had first been 
determined by this Honourable Court, was negligence 
and/or breach of duty.’' 

Their Lordships fully agree with the- 
opinion of the Court of Appeal on this 
contention of the appellant; it is not open 
to the Court to go behind what has been 
enacted by the Legislature and to enquire 
how the enactment came to be made, whe- 
ther it arose out of incorrect information 
or, indeed, on actual deception by someone 
on whom reliance was placed by it. The- 
Court must accept the enactment as the law 
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unless and until the Legislature itself alters 
such enactment, on being persuaded of its 
error. The principle laid down in Labrador 
Company v. Reg (1), referred to by the 
‘Court of Appeal, is directly applicable. 
Lord Hannen,in delivering the judgment 
of the Loard, states (at p. 123*) : 

“This is an absolute statement by the Legislature 
that there was a seigneurie of Mingan. Even if it 
could be proved that the Legislature was deceived, 
dt would not be competent for a Court of Law to 
disregard its enactments. If a mistake has been 
made, the Legislature alone can correct it. The Act of 
Parliament has declared that there was a seigneurie 
of Mingan, and that thenceforward its tenure shall 
be changed into that of franc aleu roturier, The 
Courts of Law cannot sit in judgment on the Legis- 


lature but must obey and give effect to its deter- 
‘munation.”’ 


Before the Court can accede to the ap- 
pellant’s ‘claim for an ‘ndemnity against 
the charge imposed by s. 14 of the Act of 
1935, the Court will require not only to 
find that the respondent Board owed to the 
native owners the duty alleged and that it 
‘committed the breaches of that duty which 
are alleged, but also that the enactment of 
s. 14 was the reasonable and natural con- 
sequence of such breaches, and, even assum- 
ing the duty and breaches to have been 
established, the third and last essential 
step for the appellant’s success would in- 
volve an enquiry by the Court of the nature 
prohibited by the principle of the Labrador 
decision. The appellant therefore, fails in 
his first contention. 

While the appellant’s first contention 
assumed the legislative validity of the 
Statutory charge enacted by s. 14 of the 
Act of 1935, and sought a remedy by in- 
‘demnification against the liability thus 
imposed, his alternative contention, which 
remains to be dealt with, challenges the 
power of the Legislature of New Zealand 
to impose such a charge on the native 
lands. 

The appellant maintained (1) that the 
Treaty of Waitangi was a solemn compact 
defining the rights given to the Maori 
people in respect of their lands; (2) that 
the right thus acquired by the Maori people 
is cognisable in the Courts; (3) that such 
right was declared by the Imperial Act of 
1852 (15 and 16 V. cap. 72) which granted 
a representative constitution to New Zea- 
land; (4) that the Colonial Laws Validity 
Act, 1865 (28 and 29 V. cap. 63) preserves 
‘such right; that the Imperial Act of 1857 
(20 and 21 V. cap. 53) which amended the 


mee (1893) A C 104; 62 L JPO 33: 67 L T 
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above Act of 1852, did not authorise the 
Parliament of New Zealand to legislate 
in derogation of a treaty right; and (6) 
that the Legislature of New Zealand has 
recognised and adopted the Treaty as part 
of the Municipal law; and that s. 14 of the 
Act of 1935 derogates from the right con- 
ferred by the second article of the .Treaty 
in so much as it imposes a charge on the 
native lands. 

Article the Second of the Treaty of 
Waitangi, which was dated February 6, 


1840, was as follows : 

“Her Majesty the Queen of England confirms and 
guarantees to the Chiefs and Tribes of New Zealand, 
and to the respective families and individuals thereof, 
the full, exclusive and undisturbed possession of their 
lands and estates, forests, fisheries, and other properties 
which they may collectively or individually possess, so 
long as it is their wish and desire to retain the same in 
their possession ; but the Chiefs of the United Tribes 
and the individual Chiefs yield to Her Majesty the 
exclusive right to pre-emption over such lands as the 
proprietors thereof may be disposed to alienate, at such 
prices as may be agreed upon between the prescrip- 
tive proprietors and persons appointed by Her Majesty 
to treat with them in that behalf.’’ 


Under Article the First there had been a 
complete cession of all the rights and powers 
of sovereignty of the Chiefs. It is well set- 
tled that any rights purporting to be con- 
ferred by such a treaty of cession cannot 
be enforced in the Courts, except in so far 
as they have been incorporated in the muni- 
cipallaw. The principle laid down in a 
series of decisions was summarised by Lord 
Dunnedin in delivering the judgment of this 
Board in the Gwalior case. Vajesingji Jora- 
varsingji v. Secretary of State for India 
(2). In these words : 


“When a territory is acquired by a sovereign for the 
first time that is an act of state. It matters not how 
the acquisition has been brought about. It may be 
by conquest, it may be by cession following on treaty, 
it may be by occupation of territory hitherto unoccu- 
pied by a recognised ruler. In all cases the result is 
the same. Any inhabitant of the territory can make 
good in the Municipal Courts established by the new 
sovereign only such rights as that sovereign has, 
through his officers, recognised. Such rights as he 
had under the rule of predecessors avail him nothing. 
Nay more, even if in a treaty of cession it is stipulat- 
ed that certain inhabitants should enjoy certain 
rights, that does not give a title to those inhabitants 
to enforce these stipulations in the Municipal Courts. 
The right to enforce remains only with the high con- 
tracting parties. This is made quite clear by Lord Atkin- 
son when, citing the Pongoland case of Cook v. Sprigg 
(3), he says, Secretary of State for India v. Kamachee 


(2) 511A 357 (360); 82Ind. Cas. 779: A IR 
1924 P C 216; (1924)M WN 694: 47M L J 574; 26 
Bom. LR 1143;22A LJ 951;400L J 473; 48 B 
613;21L W 28;L R5 A (P ©) 199; 290W N 317 
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(3) (1899) A C572; 68 L J P C 144; 81L T 281; 15 
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Bai Rajbai (4). It was held that the annexation of 
territory made an act of state and that any obligation 
assured under the treaty with the ceding state either 
to the sovereign or to the individuals is not one which 
the Municipal Courts are authorised to enforce.” 

So far as the appellant invokes the assis- 
tance of the Court, it is clear that he cannot 
rest his claim on the Treaty of Waitangi, 
and : that he must refer the Court to some 
Statutory recognition of the right claimed 
by him. He, therefore, refers to the Impe- 
rial Act of 1852, under which representative 
Govt. was conferred on New Zealand by 
the creation of a legislative body called the 
General Assembly, the powers of which, so 
far as material to the present question, are 
pour for in ss. 53, 72 and 73 as fol- 
OWS :— 


“53. It shallbe competent to the said General As- 
sembly (except and subject as hereinafter mentioned) 


~ to make laws for the peace, order and good Govt. of 


New Zealand, provided that no such laws be- repug- 
nant to the Law of England. 

72, Subject to the provisions herein contained it shall 
be lawful for the said General Assembly to make laws 
for regulating the sale, letting, disposal and occupation 
of the waste lands of the Crown in New Zealand, and 
all lands wherein the title of natives shall be distin- 
guished as hereinafter mentioned, and all such other 
lands as are described in an Actof the Session holden 
in the tenth and eleventh years of Her Majesty, 
Chap. 112, to promote colonization in New Zealand 
and to authorise a loan tothe New Zealand Company, 
as demense lands of the Crown, shall be deemed and 
taken to be waste lands of the Crown within the mean- 
ing of this Act, provided always that, subject to the 
said provisions and until the said General Assembly 
shall otherwise enact, it shall belawful for Her Majesty 
to regulate such sale, letting, disposal and occupation 
by instructions to be issued under the signet and 
royal sign manual. 

73. It shall not be lawful for any person other 
than Her Majesty, Her Heirs and Successors, to pur- 
chase or in anywise acquire or accept from the abori- 
ginal natives land ofor belonging to or used or occu- 
pied by them in common as tribes or communities, 
or to accept any release or extinguishment of the rights 
of such aboriginal natives in any such land as afore- 
said ; and no conveyance or transfer, or agreement for 
the conveyance or transfer, of any such land, either 
in perpetuity or for any term or period either abso- 
lutely or conditionally, and either in property or by 
way of lease or occupancy, and no such release or ex- 
tinguishment as aforesaid shall be of any validity or 
effect unless the same be made to, or entered into with 
and accepted by Her Majesty, Her Heirs or Succes- 
gOrs.... 


~ 


The appellant’s contention was that the 
right conferred by the Waitangi Treaty was 
made. a substantive part of the municipal 


. law by s. 73 of this Act, but he had to con- 


cede that the Imperial Parliament, by virtue 
of its sovereign power of legislation, might 


(4) 42 I A:229 (268);1 30 Ind. Cas, 303; 19 CWN 
1087; 13 A L J 953; Q915 M W N 563; 29 MLJ 
242; 18 M LT 179; 2 L W731; 17 Bom. L R 730; 39 
B 625; 23 0LJ1(P 0.) 


571 


have altered any right recognised or con- 
ferred bys. 73, by enacting a few months 
later a provision in the precise terms of 
s. 14 of the New Zealand Act of 1935. In 
view of this admission—which in the opinion 
of their Lordships was rightly made—the 
only ground left on which the appellant 
can challenge the validity of s. 14 is that the 
Imperial Parliament has not conferred upon 
the New Zealand Legislature the power to 
alters. 73 of the Act of 1852. But this 
ground also fails, since, while s. 73 of the 
Actof 1852 was expressly excepted from the 
power of alteration and repeal of the provi- 
sions of that Act conferred by the amend- 
ing Act of 1857 (20 and 21 V. cap. 53), the 
Imperial Parliament passed an Act in 1862 
(25 and 26 V. cap. 48) which enabled the 
Assembly to repeats. 73 of the Act of 1852 
and provided that no enactment of the 
Assembly should be invalid because of re- 
pugnany to s. 73. If it were needed, the 
provisions of the Colonial Laws Validity Act 
1865 (28 and 29 V. cap. 63) operate to the 
same effect. 


If then, as appears clear, the Imperia 
Parliament has communicated to the New 
Zealand Legislature power to legislate in 
regard tothe native lands, it necessarily 
follows that the New Zealand Legislature 
has the same power as the Imperial Parlia- 
ment had to alter and amend its legislation 
at any time. In fact, as pointed out by 
the learned Chief Justice, s. 73 of the Act 
of 1852 was repealed by the New Zealand 
Legislature by the Native Land Act, 1873. 
As regards the appellant’s argument that 
the New Zealand Legislature has recognised 
and adopted the Treaty of Waitangi as 
part of the municipal law of New Zealand, 
it is true that there have been references to 
the Treaty in the statutes, but these appear 
to have invariably had reference to further 
legislation in relation to the native lands, 
and, in any event, even the statutory in- 
corporation of the second article of the 
treaty in the municipal law would not dep- 
rive the Legislature of its power to alter or 
amend such a statute by later enactments. 

In the opinion of their Lordships, the ap- 
pellant has failed to satisfy them that the 
enactment of the statutory charge in s. 14 
of the Act of 1935 was beyond the compe- 
tency of the New Zealand Legislature, and 
the appeal fails on this point also. 


Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should be 
dismissed with costs and that the order and 


/ 
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judgment of the Court of Appeal of New 
Zealand should be affirmed. 


S. Appeal dismissed. 


Solicitors for the Appellant :—Messrs. 
Coward Chance £ Co. 

Solicitors for the Respondent :—Messrs. 
Biddle Thurne & Co. 


SIND CHIEF COURT 
Second Appeal No. 40 of 1938 
May 20, 1940 
l Davis, O. J. AND Logo, J. 
TOPANMAL RAJOMAL AND ANOTHER— 
PLAINTIFFS— APPELLANTS 


versus 
GORDHANDAS RANWALMAL 

AND OTHERS—DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), s. 7—Suit by father 
as manager of joint family to recover debt due to 
joint family—Minor son joined as co-plaintiff un- 
necessarily—S. 7, if applied— Execution — Decree 
binding—Executing Court should not go behind 
decree. 
« Section 7, Lim. Act, is not intended to apply to a 
case where a suit is brought by the father as manager 
of a joint Hindu family to recover a debt due to the joint 
Hindu family, and where the father and manager 
quite unnecessarily joins his minor son as co-plaintiff 
and appoints himself as next friend. Section 7 is in- 
tended to apply to a case where each of the several 
persons is jointly entitled to filea suit. 19 Ind. Cas, 
915 (3) and 82 Ind. Cas. 785 (4), distinguished. 

It does not, however, necessarily follow that every 
suit which a Hindu father brings for himself and as 
next friend for his minor son isa suit by a father as 
Manager of a joint Hindu family to recover a debt 
due to the joint family and that his minor son, if 
Joined, is joined unnecessarily and the father’s ap- 
pointment as next friend is unnecessary. The Court 
is not justified in such a matter in acting merely on 
the ground of a presumption of jointness. 

The executing Court, cannot go hehind a decree to 
ascertain the facts to find out whether decree is 
nullity. 


S. A. against the judgment passed by 
w oo Judge, Sukkur, dated June 
, 1938. 


Mr. Ramchand N. Sadarangani, for the 
Appellants. 


Mr. Srikrishindas H. Lulla, for the Res- 
pondents. 


Davis, C. J.—This is an appeal against 
the judgment of the Assistant Judge at 
Sukkur who set aside an order of the Sub- 
bordinate Judge at Jacobabad, dismissing 
an execution application on the ground that 
it was time-barred. The decree sought to 
be executed was a consent decree passed as 
long ago as November 16, 1927, and it was 
sought to be executed for the first time on 
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October 14, 1936. On the face of it, it was 
time-barred, but the decree holder claimed 
to be able to execute it because he was a 
minor when it was made; his father repre- 
sented him as next friend and could not, of 
hisown right, by reason of O. XXXII, r. 7, 
Civil P. C., have given a valid discharge. 
The Subordinate Judge relied on Supdu 
Daulatsing v. Sakharam Ramji (1) and 
Ratt Ram v. Niadar (2) and was of the 
opinion that where a suit is brought by a 
Hindu father, the manager of a Hindu joint 
family, for himself and by his minor son 
whom he represents as next friend, the 
father can at all times as manager of the 
joint Hindu family give a valid discharge 
for himself and his minor son, and it matters 
not that he could not as next friend consent 
to a compromise without the leave of the . 
Court under O. XXXII, r. 7, Civil P.O, or 
that he could not under O. XXXII, r. 7, Civil 
P. C., as next friend receive money without 
the leave of the Court for he had all the 
time the capacity as manager of a joint 
Hindu family to do so. 


The Appellate Judge, however, took an- 
other view relying on the Privy Council case 
in Ganesha Row v. Tuljaram Row (3) and 
Lakshmanan Chetty v. Subbiah Chetty (4). 
In neither Ganesha Row v. Tuljaram Row 
(3) nor in Lakshmanan Chetty v. Subbiah 
Chetty (4) was the wider aspect of this ques- 
tion of this dual capacity considered or 
discussed at any length, for, if we accepted 
the argument of the learned Advocate for 
the appellant, it would only be necessary 
for a manager of a joint Hindu family to 
join his infant son with him as plaintiff in 
a suit, and to appoint himself as next friend 
for the law of limitation tc be extended in 
his favour for many years. Our view is that 
s. 7, Lim. Act, is not intended to apply to 
a case where a suit is brought by the father 
aS manager of a joint Hindu family to 
recover a debt due to the joint Hindu family, 
and where the father and manager quite un- 
necessarily joins his minor son as co-plain- 
tiff and appoints himself as next friend, for, 
we think that section is intended to apply 
to a case where each of the several persons 
is jointly entitled to file a suit: but the 

(1) 52 B 441; 110 Ind. Cas. 276; AI R1929 Bom. 
13; 30 Bom. L R 537. 

(2) 41 A 435; 49 Ind. Cas. 990; ATR 1919 All. 209;, 
17 ALJ 649 

(3) 36 M 295; 19 Ind. Cas. 515; 40 I A 132: 25 ML 
J 150; 17 CW N 765; 1LA L J 589:18 CL J1.15 
Bom. L R 626; 14M LT 1;(1913) M W N 575 (P O). 

(4) 47 M 920; 82 Ind. Cas. 785; AI R1925 Mad. 


78; 47M LJ 389; 20L W 342; (1924) MW N 773; 
30 ML T $2. 
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father as manager of the joint Hindu family 
is alone entitled to intitute a suit. The 
minor has no right to interfere in the 
management of the joint family affairs 1n- 
cluding the institution of a suit, so that if 
it were clear that this suit wasa suit brought 
by the father as manager of the joint Hindu 
family for a debt due to the joint Hindu 
family, we donot think the fact that he 
quite unnecessarily chose to join his minor 
son as co-plaintiff and to appoint himself as 
next friend would make any difference to 
the law of limitation, and time would not 
be extended under the provisions of s. 7, 
Lim. Act. It istrue that there are words 
used in Ganesha Row v. Tuljaram Row (3) 
at p. 303*, which are wide enough to cover 
any case where the father and manager of 
a joint Hindu family joins his minor son as 
co-plaintiff, appoints himself as next friend 
and thus assumes in the suit a second or 
dual capacity subject to the restriction of 
the appropriate provisions of O. XXXII, 
Civil P.C. Inthe course of thatjudgment 
their Lordships of the Privy Council said 
(p. 303*) : 

“The Courts in India seem to think that because 
Rajaram wasa party tothe suit of 1886 and was also 
guardian ad litem for his minor son, who was a member 
of the joint family whom Rajaram was representing, 
it was open to him to enter into the compromise in his 
personal capacity, and as it was a bona fide settlement 
ofa disputed claim, it became binding on the minor 
by virtue of his having acted as the managing member 
ofthe family. How far the acts of a father or manag- 
ing member may affect a minor, who is a party to the 
suit represented by another person as next friend or 
guardian ad litem is a question which does not arise in 
fhe case, and their Lordships are not called upon to 
express an opinion on it. But they consider it to be 
clear that when he himself is the next friend or 
guardian of the minor his powers are controlled by the 
provisions of the law and he cannot do any act in his 
capacity of father or managing member which he is 
debarred from doing as next friend or guardian without 
leave of the Court. To hold otherwise would be to 
defeat the object of the enactment.” 

But those words must be limited to the 
facts of the case before their Lordships, and 
the case before their Lordships was a case 
of partition. Any co-parcener of joint family 
can sue for partition as any co-parcener 
cannot usurp the authority of the manager 
and sue for a debt, so we think this case 
in Ganesha Row v. Tuljaram Row (3) is to 
be distinguished from a case where a father 
and manager of a joint Hindu family quite 
unnecessarily joins his infant son as Co- 
plaintiff and assumes as next friend a dual 
capacity. The casein Lakshmanan Chetty 
v. Subbiah Chetty (4) follows the ruling in 
Ganesha Row v. Tuljaram Row (3). We 


“*Pages of 36 M.—[Hd). 
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think, therefore, that the learned Appellate 
Judge wrongly relied on these two Madras 
cases, and we think assuming that this 
execution application was of a decree in a 
suit brought by a father and manager of a 
joint Hindu family with his minor son as 
co-plaintiff and himself as next friend, the 
Subordinate Judge was right when he relied 
on Supdu Daulatsing v. Sakharam Ramji 
(1) and Rati Ram v. Niadar (2). 

In the Bombay case in Supdu Daulatsing 
v. Sakharam Ramji (1) the learned Judges 
held that in the execution of a decree Ina 
suit brought by appellants Nos. 1, 2 and 3, 
minors, represented by their next friend, ap- 
pellant No. 4, Mansing, who was also the ma- 
nager of the joint Hindu family and himself 
a plaintiff time ran from the date of the decree 
against the manager and the minors because 
the manager represented the joint family and 
could give a valid discharge without the 
concurrence of the minors. The case in 
Ganesha Row v. Tuljaram Row (3) was not 
mentioned nor considered in that judgment. 
Similarly in the Allahabad case in Rati Kam 
v. Madar (2) the decree-holder, the father, 
died during execution proceedings leaving 
two sons, one a major and one a minor. 
The son who was a major applied to be 
brought upon the record as legal represen- 
tative in his own right and as next friend 
of his minor brother, but before his appli- 
cation was granted, the son who was a major 
died, and when some seven years after the 
son who was a minor, having attained 
majority, sought to execute the decree, it 
was held that his application was time-barr- 
ed, his brother who was a major and head 
of the joint family was competent to give 
a valid discharge without the concurrence 
of the minor. It is true that in this case 
the elder brother had died before his appli- 
cation was granted, but the learned Judge 
on p. 441* said : j 

“Ido not think any purpose would be served by my 
discussing the various cases to which we were referred 
in the course of argument. All cases anterior in date 
to the passing of Act No. IX of 1908 require to be 
reconsidered in the light of the words then inserted in 
s. 7 of the said Act. The Madras case on which the 
lower Appellate Court has relied is directly in point and 
supports the decision arrived at. I donot think there 
is any case of this Court to the contrary; the learned 
Munsif relied on a case the facts of which were 
materially different, in that the period of limitation for 
afresh application for execution began to run against 
decree-holders all of whom were minors. This Court 
has never held, and I think would be most reluctant 
to hold, that in all cases in which afresh period of 
limitation opens as against a number of deceree-holders 
members of one and the same family, one of whom 
happens to be a minor, it is open to theremaining 


*Pageof 41 A.— [Ed]. 
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decree-holders to remain quiescent for a period which 
might well extend to 18 or 20 years, and then to put 
forward the said minor, after he had attained majority, 
to execute the whole decree for their benefit as well 
ashisown. Ido not see how we could hold the present 
application to be within time without, in effect, committ- 
ing ourselves to some such proposition as the above. 
The ingenious argument addressed to us on behalf of 
the appellant seemed to me to be based, in the last 
resort, on the contention that the provisions of ss. 6 
and 7, Lim, Act (No. IX of 1908) must be read so as 
to be mutually exclusive. I do not think they are 


mutually exclusive; the Jatter section supplements the 
former.” 


Therefore, if we were satisfied from the 
record. that this was a case where a father 
suing as manager of a joint Hindu family 
for a debt due to the joint Hindu family 
unnecessarily joined his minor son as co- 
plaintiff and appointed himself as next 
friend, we would, agreeing with the reason- 
ing of the case in Supdu Daulatsing v. 
Sakharam Ramji (1) have restored the judg- 
ment of the Subordinate Judge. But there 
is yet another aspect of this matter, and that 
is, that it is not open to the executing Court 
to go behind the decree. It does not 
necessarily follow that every suit which a 
Hindu father brings for himself and as next 
friend for his minor son is a suit by a father 
as Manager of a joint Hindu family to 
recover a debt due to the joint family and 
that his minor son, if joined, is joined 
unnecessarily and the father’s appointment 
as next friend is unnecessary. We do not 
think that we are justified in such matter 
in acting merely on the ground ofa pre- 
sumption of jointness. Indeed, it might be 
said that the fact that the minor son was 
joined and the father was next friend 
negatives the presumption that the suit is 
a sult brought by a father as manager of a 
joint Hindu family -to recover a debt due 
to that family. The lower Appellate Court 
has not found that this was the case. There 
is nothing to suggest that the decree sought 
to be executed is a nullity, nor should the 
executing Court, go behind a decree to 
ascertain the facts. We cannot, therefore, 
hold that upon the record as it stands before 
us, the judgment-debtors have failed on the 
facts of this case to prove that the father 
was not in a position to give a valid dis- 
charge for himself and for the minor whom 
he represented as next friend: Abed Hosain 
v. Abdur Rahman (5). For these reasons 
we think that the order of the lower Ap- 
pellate Court was right and the appeal must 
be dismissed with costs, and we order 
accordingly. 

Appeal dismissed. 


9. 
(5) 63 C 92; 158 Ird. Cas. 567;A I R 1935 Cal. 


631; 8 R C 198, 
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ALLAHABAD HIGH COURT 
First Appeal No. 186 of 1939 
August 13, 1940 
VERMA, J. 
Mst. UMATUR ROBAB—DEFENDANT— 
APPELLANT 
VETSUS 
MAHADEO PRASAD AND OTHERS— 
PLAINTIFFS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLIII, 
r. 1 (d), s. 104 (2)—Construction of s. 104 (2)\—A ppeal 
under O. XLIII, r. 1 (d) (k), abating—A pplication to 
set aside abatement—Order passed on application is 
not appealable —‘‘Suit”’ in 0. XLIV, r. 1 (k) does not 
enclude appeal. 

Anorder passed on an application to set aside the 
abatement ofan appeal filed under O. XLIII, r. 1 (d), 
Civil P.C., from an order refusing to set aside an 
ex parte decree under O. IX, r. 13, is not appealable, 
The words in s. 104 (2) cannot be construed to mean an 
order deciding the appeal on merits. 

“Suit” in O. XLIII, r. 1 (k) does not include ap- 
peal. 


F. A. from an order of the Additional Civil 
Judge, Azamgarh, dated April 15, 1939. 


Mr K. L. Misra, for the Appellant. 
Mr. A. P. Pandey, for the Respondents. 


Judgment.—The material facts are these. 
A deed of simple mortgage was executed by 
one Mohammad Hasan in favour of one 
Nasir Ullah Khan. He purported to execute 
it on behalf of his sister, Mst. Ummul Far- 
wah, as her general attorney. A sum of 
Rs. 900 was borrowed and property belong- 
ing to Mst. Ummul Farwah was hypotheca- 
ted. The heirs of the mortgagee, Nasir 
Ullah Khan, subsequently sold their mort- 
gagee rights to the respondents of this 
appeal. The latter instituted Suit No. 55 of 
1934 for the enforcement of the mortgage 
by sale of the property hypothecated and 
impleaded Mst. Ummul Farwah as well as 
Mohammad Hasan as defendants to the suit, 
besides the heirs of Nasir Ullah Khan who 
had sold the mortgagee rights to the plain: 
tiffs and who were impleaded as pro forma. 
defendants. Musammat Ummul Farwah ap- 
peared and contested the suit, but Moham- 
mad Hasan didnot appear and the suit was 
ordered to proceed ex parte against him. 
The lady defendant pleaded that Mobammad 
Hasan had no authority to transfer her pro- 
perty and that consequently the morgage 
deed executed by him was not binding on 
her. The learned Munsif who tried the suit 
held by his judgment dated February 27, 
1935, that it was not proved that Mohammad 
Hasan had any authority to transfer hig 
sister’s property and that, therefore, the mort- 
gage deed in suit was not binding on her, He 
also held that the money had been borrowed 
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by Mohammad Hasan and that he was liable. 
In the result, the suit was dismissed as 
against Mst. Ummul Farwah and a simple 
money decree for Rs. 1,761-10-0 with pendente 
lite and futuré interest was passed ex parte 
against Mohammad Hasan, More than a 
year later—on May 4, 1936—Mohammad 
Hasan applied under O. IX, r. 18, Civil P. C., 
for the setting aside of the ex parte decree. 
This application was dismissed by the learned 
Munsif on the ground that Mohammad 
Hasan’s statement that he had no knowledge 
of the institution of the suit was untrue. 
An appeal was filed against this order by 
Mohammad Hasan. He died during the 
pendency of thisappeal and no application 
for substitution of his legal representatives 
was filed within the time allowed by law. 
The result was that the appeal abated. Some 
time later an application was made that the 
abatement be set aside and the appeal be 
restored. This application has been refused 
by the Appellate Court below by an order 
dated April 15, 1939, and the appeal in this 
Court is directed against that order. 


Mr. Pandey for the respondents raises a ` 


preliminary »bjection to the hearing of this 
appeal on tne ground that no appeal lies 
against the order of the Court below. His 
contention is that the appeal in the Court 
below, being an appeal from au order under 
the provision of O. XLIII, r. 1 (d) read with 
s. 104 (1) (4), Civil P. C., no appeal lies 
against any order passed in that appeal. He 
relies on sub-s. (2) of s. 104, Civil P. ©., which 
provides that no appeal shall he from any 
order passed in appeal under that section. 
The argument ofthe learned Counsel for the 
appellant is that, in view of the provisions 
contained in O. XXII, r. 9, read with r. 11 of 
that order, and of cl. (k) of O. XLIII, r. 1 of 
the Code, the order passed by the Court 
below must be held to be open to appeal. He 
further contends that the words in sub-s, (2) 
of s. 104 should be interpreted to mean an 
order deciding the appeal on the merits. In 
my opinion the preliminary objection is well 
founded and the contention of the learned 
Counsel appearing for the appellant is with- 
out force. It is true that by reason ofr. 11 
of O. XXII, the word ‘suit’ in r. 9 of that 
order includes an appeal, but we are not here 
concerned with an application: to set aside 
the abatement of an appeal. The question for 
consideration is whether there is a right of 
appeal against an order passed on such an 
application in an appeal from an order. 
There is no provision in O. XLIII laying 
down that the word “suit” in el. (ke) ofr. 1 
of that order should be taken to include an 
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appeal. I am further unable to accept the 
contention of the learned Counsel for the 
appellant that the words in s. 104, sub-s. (2). 
should be interpreted in the manner con- 
tended for by him. The words are perfectly 
general and I see no reason to restrict their 
meaning. I have come to the conclusion, 
therefore, that no appeal lies to this Court 
against the order of the Appellate Court 


|” below. 


. I am asked to treat the memorandum of 
appeal as a petition in revision. I am un-. 
able, however, to do so as none of the 
grounds mentioned in s. 115, Civil P. C., are 
shown to exist. In my judgment this is not. 
a case in which this Court should exercise its. 
revisional jurisdiction. I dismiss the appeal 
with costs. : 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision Case No. 90 and 
Petition No. 87 of 1940 
February 1, 1940 
LAKSHMANA Rao, J. 

In re SIVAKALATHI GRAMANY— 


Nn PETITIONER 
Criminal Procedure Code (Act V of 1898), s. 106° 
—Conviction under s.75, Madras City Police Act 
(III of 1888)— Order under s. 106, propriety. 
Where the conviction is under s. 75, Mad. City Police 


ne the order under s. 106, Criminal P. C., is not called 
or. l 


Cr. R. Case and P. to revise the order of 
the Special Honorary Presidency Magistrate, 
Egmore, Madras, dated August 26, 1939. 


Mr. A. S. Sivakaminathan, for the Peti- 
tioner. 


Order.—The conviction is under s. 75,. 
City Police Act, and the order under s. 106, 
Criminal P. C. is not called for. The order- 
under s. 106, Criminal P. O., is, therefore,. 
set aside and otherwise this petition is dis- 
missed. 


N.-S. Order set aside. 
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BOMBAY HIGH COURT 
Second Appeal No. 459 of 1939 
December 19, 1940 
Bgaumont C. J, AND SEN, J. 
SUBRAO BAJI PATIL—PLAINTIFF— 
APPELLANT 
VETSUS 
DADA BHIWA CHAWAN—Dsrenpant— 
RESPONDENT 
Hindu Law—Adoption—Bombay School—Adopted 
:son of widow of gotraja sapinda, if can recover pos- 
-session from purchaser from former widow on ground 
that sale was not for necessity. 

The widow of a gotraja sapinda cannot by adoption 
-alter the order of inheritance of the property and divest 
the reversioner. That applies just as much to a chose 
in action as toimmovable property. The adopted son 
“cannot, therefore, seek to recover possession of property 
against a purchaser from a former widow on the ground 
“that the sale was not for necessity. 177 Ind. Cas. 165 

'(1), applied 180 Ind. Cas. 966 (2), overruled. 


S. A. from a decision’ of the Assistant 
„Judge, Satara, in C. A. No. 382 of 1937. 


Mr. Y. V. Dixit, for the-Appellant. 
Mr. P. V. Kane, for the Respondent. 


Beaumont, ©. J.—This is an appeal 
‘against a decision of the Assistant Judge of 
Satara. The plaintiff sues to recover certain 
‘immovable property, and his title is made 
‘out in this way. As long ago as the year 
1898 Jana, who was the widow of Tukaram, 
‘sold the suit property to the defendant's 
father. In 1913 she endeavoured to recover 
‘the property on the ground that the trans- 
actlon was a mortgage and nota sale, but 
‘she died soon after that suit was started, 
and the suit abated. On the death of Jana 
in 1913 the property passed to Ahilya, who 
was the widow of ‘Tukaram’s divid- 
“ed brother Baji, who had died before Jana. 
Ahilya as the widow of a gotraja sapinda, 
according to the law in force in this presi- 
dency, enjoyed only a widow’s estate, and 
in 1928, she adopted the plaintiff. In 1936 
the plaintiff filed this suit seeking to recover 
‘the property from the defendant, who had 
‘been in possession since 1892, on the ground 
‘that the sale by Jana was not for legal 
necessity. The suit failed in both the lower 
‘Courts, though for different reasons. In the 
trial Court the learned Judge held that the 
adoption of the plaintiff did not divest the 
estate of Tukaram, which was vested in 
Ahilya; whilst in the lower Appellate Court 
it was held that the adoption did divest any 
estate then in Ahilya, but that the plaintiff's 
suit was barred by limitation under 
Art. 141, Lim. Act, 1908. 

I think that the ground taken in the lower 
Appellate Court cannot be supported, because 
the plaintiff's claim undoubtedly arose 
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in 1928, and, although at that date any right 
which Ahilya had to claim possession was 
unquestionably barred by limitation, the 
plaintif doesnot claim through Ahilya. But 
I think that the plaintiff's claim fails on the 
authority of the Full Bench decision in 
Radhabai v. Rajaram (1). In that case the 
Full Bench held that the widow of a gotrata 
sapinda could not by adoption divest: the 
estate of a reversioner- and thereby alter the 
inheritance, | 

Mr. Dixit for the appellant relies on a later 
decision of Divatia, J., in Shivappa v. 
Kariappa (2). In that case the facts were 
practically the same as in the present case. 
The adopted son was seeking to recover 
possession against a purchaser from a former 
widow on the ground that the sale was not 
for necessity, and Divatia, J. distinguished 
the Full Bench case on the ground that in 
the Full Bench case the contest was between 
the adopted son and the reversioner, whilst 
in the case before him the contest was bet- 
ween the adopted son and the purchaser. 
But with all respect to the learned Judge, 
I think that that is a wrong way of look- 
ing at it, and that in fact his decision is 
impossible to reconcile with the Full Bench 
decision. In the Full Bench case, the ques- 
tion was whether the adopted son or the 
reversioner was entitled to immovable pro- 
perty. In the present case, as in the case 
decided by Divatia, J., no doubt the actual 
contest is between the adopted son and the 
purchaser, but the defence of the purchaser 
is that the plaintiff cannot sue, because it 
is the reversioner to Tukaram’s estate who 
has the right to sue. Who that reversioner 
may be, the evidence does not show, but 
there must be some reversioner who would 
have taken but for the adoption, and from 
the Full Bench decision it follows that the 
adoption did not oust the title of that re- 
versioner. The only distinction between 
this case and the case decided by Divatia, J., 
on the one hand, and the Full Bench case on 
the other, is that the property to be dives- 
ted in the latter case was the immovable 
property itself, whereas in the former cases 
the property to be divested was the right to 
sue for possession of immovable property. 
But the principle of the Full Bench case 
applies. The widow of a gotraja sapinda 
cannot ‘by adoption alter the order of in- 
heritance of the property and divest the 
reversioner. That applies just as much toa 

(1) 40 Bom L R 559; 177 Ind. Cas. 165; A T R 1938 
Bom 383; IL R (1938) Bom 679; 11R B 68 (E B). 


(2) 41 Bom L R 208; 180 Ind. Cas. 986; A I R 1939 
Bom 123; 11 R B 322, 
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chose in action as. to immovable property, 


and I think. that on that. ground:the: appeal 
fails and must be dismissed. with costs. 


Sen, J.-—I agree. 
D: Appeal dismissed, 
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Civil Revision Applications Nos. 168 

to 171 of 1938 
March 13, 1940 : 

CHATTERJI,. J. 
BIDYADHAR MISRA: AND otHERS— 

PETITIONERS 

VETSUS 


RADHASHYAM PANDA AND OTHERS— 


—OPPOSITE PARTY 

Orissa Tenancy Act (II of 1918), s. 204 (2), (3)— 
Rent suits—Deputy Collector holding only some of 
defendants to be tenants of certain holdings and all 
defendants to be tenants of other holdings—Appeal—- 
Forum—Order in appeal, if revisable. 

In rent suits before a Deputy Collector, certain 
transferees of the disputed holdings from the recorded 
tenants intervened on the allegation that their pur- 
chases were -recognized by the plaintiff. They prayed 
that they might be added as defendants. The Deputy 
Collector allowed their prayer, and ‘decided that the 
purchasers were tenants, exclusively of one holding and 
jointly with the original defendants in respect of the 
other holdings. In other words, as between the ori- 
ginal defendants and the transferee defendants it was 
decided that with regard toone’of the holdings the 
transferee defendants and not the original defendants 
were the tenants while in respect of the dther three 
holdings they were both tenants : 

Held, that the Deputy Collector’s decision, amount- 
ed to a decision of a question relating to title to some 
interest in land as between parties to the suits, within 
the meaning of s. 204 (2), Orissa Ten. Act and that 
the appeal from his order lay not to the Collector but 
to the District Jugde. 125 Ind. Cas. 101 (1), relied 


on. 

Held, also that the order of the Collector in such 
appeal was revisable by the High Court. 189 Ind. 
Cas. 419 (2) and Parmananda v. Shyam Sahu (3), ex- 
plained. 


C. R. Apps. from a decision of the Deputy 
Collector (with appellate powers), Cuttack, 
dated August 29, 1938. 


Mr. S. P. Mahapatra, for the Petitioners. 
Mr. C. M. Acharya, for the Opposite Party. 


Order.—These four applications are 
directed against the appellate decision of 
the Collector of Cuttack passed in four 
rent appeals which arose out of four rent 
suits tried by the Deputy Colleetor with six 
other suits. In all these suits the plaintiff 
was the same but the defendants were dif. 
ferent. In the four suits with which we are 
now. concerned certain transferees of the 
disputed holdings from the recorded tenants 
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intervened on the allegation that their pur- 
chases were recognized by the plaintiff, 
They prayed’ that they might be added as 
defendants. The Deputy Collector allowed 
their prayer, and accepting their plea of 
payment in full with regard to one suit and 
ii part with regard to the other three dis- 
missed the first mentioned suit altogether 
and decreed the cther three suits In part 
against them and the original defendants 
jointly. The suits being all valued at less 
than Rs. 100 the plaintiff appealed tothe 
Collector who reversed the decision, holding 
that the alleged’ purchases were not recog- 
nized by the plaintiff. He, therefore, allowed, 
the appeals and decreed the suits against 
the original defendants only. Hence, these 
applications in revision by the purchasers. 
The point taken on behalf of the petitioners 
by Mr. 8. P. Mahapatra is that the Deputy 
Collector having decided “a question relat- 
ing to title toland or to some interest in 
land as between the parties to the suit,” the 
appeals lay not tothe Collector but to the 
District Judge under the provisions of 
s. 204, sub-ss. (2) and (3), Orissa Ten. Act, 
and, therefore, the decision of the Collector 
in the appeals was without Jurisdiction. 
Sub-s. (2) of s. 204 runs thus: 

“In suits where the subject-matter of the claim or 
dispute does not exceed one hundred rupees in value, 
and the judgment does not decide a question whether 
rent is payable for land or not, ora question relating 


to title to land or to some interest in land as between 


parties to the suit, the judgment of the Collector shall 
be final : 


Provided that, if the suit be tried and decided by a 
Deputy Collector exercising the powers of a Collector, 


an appeal shall lie from the judgment of the Deputy 
Collector to the Collector.” 


and sub-s. (3) is as follows : 

“In suits other than those referred toin sub-s, (2) 
and appeal from the judgment of the Collector or 
Deputy Collector shall iis to the District Judge, unless 
the amount or value in dispute exceeds five thousand 


rupees, in which case the appeal shall lie to the High 
Court : 


Provided that a second appcal shall lie to the High 
Court under O. XLII in Sch. I, Civil P. C., 1908, 


from any appellate decree passed by the District J udge 
under this section.” 


The question turns on whether the De- 
puty Collector who tried the suits decided 
“a question relating to title to land or to 
some interest in land as between parties to 
the suit.” If he did so decide, unquestionab- 
ly the appeals to the Collector were not com- 
petent. Now what the Deputy Collector 
actually decided was that the purchasers 
were the tenants, exclusively of one holding 
and jointly with the original defendant in 
respect of the other three holdings. In 
other words, as between the original defen- 
dants and the transferee defendants it was 
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decided that with regard to one of the hold- 
ings the transferee defendants and not the 
original defendants were the tenants while 
in respect of other three holdings they were 
both tenants. No doubt the original defen- 
dants did not raise any contest but their 
tenancy right was in question, being asserted 
by the plaintiff and disputed by the trans- 
feree defendants. The Deputy Collector’s 
decision, in my opinion, amounted to a 
decision of a question relating to title tq 
some. interest in land as between parties to 
the suits. Mr. Mahapatra has referred to the 
case in Bipin Chandrav. Raj Kumar Sinha 
(1) in which it was held, with reference to 
the provisions of s. 153, Ben. Ten. Act, of 
which the wording is somewhat similar to 
that of s. 204 (2), Orissa Ten. Act, thata 
decision of the question as to whether the 
title to the holding lay in the transferees or 
the original tenants was a decision of a 
question relating to title to land as between 
parties having conflicting claims thereto. 
This case undoubtedly supports the conten- 
tion of Mr. Mahapatra. Jam, therefore, of 
opinion that the appeals to the Collector 
were not competent and his decision was 
without jurisdiction. A preliminary objec- 
tion was raised by Mr. C. M. Acharya on 
behalf of the opposite party that, as held 
by a Division Bench of this Court in Pura 
Sethi v. Gangadhar Patro (2) and Parma- 
nanda v. Shyam Sahu (3) the appellate 
decision of a Collertor is not revisable by 
this Court. But in those very cases it was 
pointed out that the Collector 

tig amenable to the jurisdiction of this Court if he 
decides any question mentioned in sub-cl. (2) when his 
decision becomes appealable to the District Judge or 
High Court.” 

The situation thus indicated has arisen 
inthe present cases. The preliminary ob- 
jection must be overruled. I would accord- 
ingly allow these applications and set aside 
the decision of the Collector. The memo- 
randa of appeal presented before him will 
be returned to the opposite party, for pre- 
sentation in proper Court subject, of course, 
to any objection as to limitation that may 
be raised. In the circumstances there wil 


be no order as to costs. . 
D. Applications allowed. 


(J) A I R 1929 Cal. 645; 125 Ind. Cas. 101; Ind. Rul. 
(1930) Cal. 485. 

(2) 5 Cut. L T 60; 189 Ind, Cas, 419; A IR 1940 
Pat. 249; 13 R P 84. 

(3) 5 Out. L T 64, 
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NAGPUR HIGH COURT 
Second Appeal No. 571 of-1939 
November 11, 1940 
Nryoat, J. 
VINAYAK LAXMAN OKE—PLAINTIFF 
-+ APPELLANT 
VETSUS 
Tas MUNICIPAE COMMITTEE of THE 
AKOLA MUNICIPALITY, AKOLA 


—DEFENDANT-—RESPONDENT 

C. P. Municipalities Act (II of 1922), ss. 175, 176 
—Rule making power of Provincial Government, 
limttattons—Pecuniary burden for public purposes, 
if canbe imposed under. rules—Rules framed by 
Local Government under Act, rr. 19, 20, 21—Collection 
of cycle tax—-Rules are in excess of Government's 
power and in contravention of Actand are ultra vires 
and of no effect. 

In framing the rules the Local Govt. cannot over- 
look the limitation contained in s. 175 (1) of the C. P. 
Municipalities Act that they should beconsistent with 
the Act. Ifthe Rules framed under the statute are in 
excess of orin contravention and inconsistent with the 
provisions of the statute, they must be regarded as 
ultra vires and ineffective: neither s. 175 (1) nor 
s. 176 (1) confer on the Local Govt. expressly or by 
implication the power to impose pecuniary burdens for 
any public purpose. 151 Ind. Cas. 165 (4), relied on. 
[p. 581, col. 2.) 

The sole object of compelling the payment of 
4 annas for the metal disc for cycle registration is 
to prevent evasion by facilitating its detection. The 
saving of harassment to the cycle owneris subsidiary 
and consequential to the main object. It cannot be 
gainsaid that preventing evasion of the tax is a public 
purpose and, therefore, the sum oi 4 annas which is 
compulsorily recovered is so recovered for a public 
purpose. The device, while it facilitates detection 
and checks evasion, saves the Municipal Committee 
from the necessity of maintaining an expensive in- 
specting staff. Thelevy of 4 annas is therefore a tar. 
Consequently rr.20 and 21 of the Rules framed by the 
Local Govt. are ultra vires and inoperative. Similarly 
r, 19, is a direct contravention of 8. 72 of the C. P. Muni- 
cipalities Act and is therefore equally ultra vires and 
of no effect. Liverpool Corporation v. Arthur Maiden 
Lid. (7), 151 Ind. Cas. 165 (4), and Attorney- 
General v. Wilts United Dairies (8), referred to. ([p. 
581, col. 1; p. 552, col. 2.) 


S. A. from the appellate decree of the 
Court of the Third Additional District Judge, 
Akola, dated November 6, 1939. 

Mr. V. L. Oke, the Appellant with Messrs. 
Y.V. Jakatdar and M. W. Samudra, for 
the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
from the judgment of the Third Additional 
District Judge, Akola, in Civil Appeal 
4 1-A of 1939 delivered on December 6, 
1939. 

The Municipal Committee, Akola, imposed 
a tax on bicycles in use within the limits of 
the Akola Municipality. The tax proper is 
fixed at Re. 1 per bicycle and the Committee 
recovers a sum of four annas in addition to it, 
expressly on account of the cost ofa metal 


~ 194] > 
disc containing the registration number 
of the cycle which- is 'to be affixed to the 
cycle at a-prominent pladé in accordance with 
the rules framed ‘by the Local Govt. under 
ss. 71 and 76 of the Municipalities Act, 1922, 
as applied to Berar. : The appellant owns 
three bicycles and he ‘had to pay Rs. 3 as 
tax‘and annas 12 as cost of the three metal 
discs. The appellant’s contention was that 
the rr. 19 to 29 of the Rules made by the 
Local Govt. were ultra vires being in excess 
of its: powers and in @ontravention of the 
Municipalities Act: On this contention he 
Claimed from the Municipal Committee a 
refund- of 12 annas which have been re- 
covered from him on account of the metal 
discs supplied to hiù. He -also prayed for 
a decree of injunction permanently restrain- 
ing Municipal Committee from recovering 
four antas per bicycle as either cost of the 
metal disc or as fee for registration of the 
bicycle. The claim succeeded in the Court 
of first’ instance but failed in the lower 
Appellate Court. ` 


: The only point. for determination which 
arises in this appeal is whether the rr. 19 to 29 
of the Rules made by the Local Govt in exer- 
cise of the powers conferred upon them by 
ss. 71 and 76 of the Municipalities Act, 1922, 
(C. P. Act, IT of 1922) as applied. to Berar 
and published under Notification No. 2047- 
o-M-VIIE dated March 21, 1936, are ultra 
vires and of no effect. The rules purport to 
be rules for the assessment and collection 
of the bicycle tax and they are as follows: —. 


“19. Every person owning, possessing or using a 
bicycle which is liable to be taxed shall be bound to 
inform the Secretary regarding the number and 
description of the bicycle kept and used by him within 
a week from the date he comes into possession. 

20. On receipt of such information and the 
amount of tax and the cost of the metal disk referred 
to in r. 21 the Committee shall register the bicycle. 

21 The Committee shall keep a register of all 
bicycles numbered serially for each’ ward for each 
financial year and shall issue a metal disk bearing the 
registration number on payment of annas four per 
disk. : 

22. Every owner shall affix the disk to hig bicycle 
in such a manner that it is easily visible to inspecting 
otticers of the Committee, and shall maintain it in good 
condition. 

Note: In the event of the metal disk being, 
accidentally lost, destroyed, defaced or oblite- 
rated, the owner shall obtain a duplicate on 
payn.ent of annas four. 

Note 2: The person in whose name a bicycle is 
registered shall be deemed to be the owner of 
it for purposes of these rules. 

23. Every Dino shall be registered annually in 
the first fortnight of April. 

24, If a bicycle is used and kept unregistered such 
possessor, user or owner shall be liable to pay double 
the tax specified in r. 1 (2) of the imposition rules for 
that year as a penalty for evading assessment. 
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25. The payment of penalty shall not bar a pro- 
secution. < 

26. Notice of transfer of ownership of a bicycle 
during the currency of registration shall be given in 
Writing to the Secretary by the transferee within one 
week from the date of transfer. On receipt of such 
notice the Secretary shall make the necessary altera- 


tion in the register, and if necessary, issue a fresh 
registration number. 

27. Nowgefund of registration fee shall be granted 
for any cause whatever. 

28. The registration shall ordinarily be done in the 
first fortnight of April but no registration done on any 
subsequent date shall have effect beyond March 31, 
next following. 


29. A breach of rr. 2, 19, 22 or 26 shall be punish- 
able with a fine which may extend to rupees fifty.” 


The appellant’s contention is that the levy 
of four annas is in the nature of a tax. The 
appellant does not question the necessity of 
the rule to equip the cycle with a disc 
for the purpose of prevention and detection 
of the evasion in payment of the tax. His 
argument is that such an impost which is 
substantially a tax can be livied only in 
accordance with the procedure laid down in 
s. 67 of the Municipalities Act and not by 
rules made by the Local Govt. under gs. 71, 76 
or 175 or 176 as the Provincial Govt. has no 
power to tax independently of the provisions 
of the Municipalities Act. 

The relevant sections are as follows: 

“71. The Local Govt. may make rules under this 


Act regulating the assessment of taxes and for prevent- 
ing evasion of assessment. 

“76. The Local Govt. may make rules under this 
Act regulating the collection of taxes, and such rules 
may provide for the prevention of evasion of payment, 
for the payment of lump sums in composition, and for 
the fixing of fees payable for notices of demand. 

175 (1). All rules for which provision is made in this 
Act shallbe made by the Local Govt. and shall be 
consistent with this Act. 


176 (1). In addition to any power specially con- 
ferred by this Act, the Local Govt. may make rules 
generally for the purpose of carrying into effect the 


provisions of this Act.” 

The appellant does not deny the power of 
the Local Govt. to make any rules for 
assessment or collection of the bicycle tax 
intended to prevent evasion of the tax, but 
he contends that notwithstanding such power 
it is incompetent to recover any amounts 
even though they may be necessary for meet- 
ing the expenses of any device to prevent 
evasion of the tax and that under whatever 
name money is recovered it becomes in sub- 
stance a tax, 

In order to determine whether to recover 
annas four amounts to a tax one must look 
to the definition of the word tax. Tax as 
ordinarily underetood is a pecuniary burden 
imposed upon the subject for the support of 
the Govt. Aiyangar in his Law of Municipal 
Corporations in British India at p. 269, 2nd 
Edition, describes the nature of tax as fol- 
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lows: l 

“Taxes arc defined as being the enforced personal 
contribution of persons and property levied by the 
authority of the State for the support of the Govt. and 
for all public needs. Taxes are burdens or charges 
imposed by the legislature, or under its authority, upon 
o and property to raise money for public as 

istinct from private purposes or to accomplish some 
end or object publicin its nature. A public use or 
purpose is of the essence of a tax.” ii 

Then he cites the following passage from 
an American case. 

“Taxes proper or general taxes proceed upon the 
theory that the existence of Govt. isa necessity; that 
it cannot continue without means to pay its expenses; 
that for those means it has the right to compel all 
citizens and property owners within its limits to con- 
tribute; and that for such contribution it renders no 
return of special benefit to any property, but only 
secures to the citizensthat general benefit which 
results from protection to his person and property and 
the promotion of those variouseschemes which have 
for their object the welfareof all. The Municipalities 
Act contains the definition of ‘tax’: sees. 3 (m). It 
says ‘tax’ includes any toll, rate, due, fee or other 
impost specified in s. 66.” 

In Amrutlal v. Municipal Committee, 
Amraoti (1), Grille, J., interpreted that 
definition as comprising only those imposts 
by whatever name they may be called, 
specified in s. 66 and that the word “tax” 
would not include any toll, rate, due or fee 
of any kind whatever in addition to whatever 
kind of impost is mentioned in s. 66. This 
levy of four annas would be a tax if (1) it is 
recovered for the support of the Municipal 
Committee or for any public purpose, and 
(2) if it is of a nature which would bring it 
under s. 66 of the Municipalities Act, 

The relevant rules will have to be exa- 
mined in the light of these two tests, They 
are aS follows :— 

Rule 20. On receipt of such information 

and the amount of tax and the cost 
of the metal disk referred to in r. 21 
the Committee shall register the 
bicycle. 

Rule 21. The Committee shall keep a 
register of all bicycles numbered 
serially for each ward for each finan- 
cial year and shall issue a metal disk 
bearing the registration number on 
payment of annas four per disk. 

Rule. 22. Every owner shall affix the 
disk to his bicycle in such a manner 
thatit is easily visible to inspecting 
officers of the Committee and shall 
maintain it in good condition. 

Note. In the event of the metal disk 
being accidentally lost, des- 
troyed, defaced or obliterated, 


(1) A I R 1939 Nag 171 (172); 181 Ind. Cas. 520; 11 
RN 466; 1939 N L J 262; 40CrLJ 556: 1 LR 
(1941) Nag 294, ; 
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the.owner shall obtaia.a, dupli- 
cate on payment.of annas four. 

Rule 27. No refund of registration fee 

shall be granted for any cause what- 
ever. 

On the true construction of these rules it. 
would appear that the metal disk which is 
to be affixed tothe bicycle is intended to 
show that the bicycle tax has been paid and 
that the bicycle is registered. Thatis obvi- 
ously meant to facilitate detection of non- 
payment of tax. The bicycle is such a spe- 
cies of vehicle that it is extremely difficult 
to prevent evasion of payment of the tax, 
on it, It would, therefore, be not unreason- 
able to insist upon its bearing some symbol 
to indicate the payment of tax assessed on, 
it. The question is: which party should 
bear the cost ? This question is approached 
from two different view points. On behalf 
of the taxpayer, it is contended that. the 
affixing of the disc is-mainly, if not wholly, 
for the benefit of the Municipal Committee. 
Its object is to prevent evasion of, the. pay- 
ment of the ecycle-tax by facilitating detec- 
tion of non-payment of the tax. Whether it 
is meant for one or the other purpose, it is 
a municipal and therefore a public purpose. 
On the other hand, the contention on behalf 
of the Municipal Committee is that the de- 
vice is intended to save the tax-payer from 
the harassment which is apt to be caused by 
constant inspections. 

Both points of view are plausible but it 
has to be seen which of the two purposes 
attributed to the disc is the primary and 
substantial, and which is subsidiary and 
consequential. If obviation of harassment to 
the tax-payer were the principal’ object, the 
affixing of the disc to the bicycle could well 
be left to the option of the tax-payer. He 
who does not mind being exposed to con- 
stant inspections may choose to use his bicycle 
devoid of the disc orhe may always carry 
with him his registration number or the 
receipt evidencing the payment of the tax. 
Others may be disposed to pay 4 annas and 
get the disc from the Municipal Committee to 
rid themselves of the attentions of the inspec- 
torial staff. Why havethe rules not followed 
this obvious course? It is because the tay- 
payers would not care to pay 4 annasand get 
the disc from the Municipal Committee and 
the Municipal Committee would have to 
employ a special staff for detection of the 
evasion of the tax. In order to avoid this 
contingency, it was necessary to make the 
payment of 4 annas compulsory. In -fact 
this payment coupled with the disk issued 
on such payment in no way, prevents eva- 

9 . 
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“sion, tor the reason that a man who pays the 
tax of Re. 1 also pays 4 annas for the disc and 
registration of the cycle (see r.20). The dis- 
‘honest man who does not pay the tax escapes 
‘also the payment of the extra 4annas. It is, 
therefore, clear that the disc serves as evi- 
“dence of payment—not to prevent evasion. 
Tts indirect effect may be to expose those 
‘who evade payment of the tax by making 
detectioneasy. The affixing of the disc on 
‘the bicycle narrows the field of inspection and 
facilitates detection of delinquents. 
- The conclusion is therefore irresistible that 
the sole object of compelling the payment of 
4 annas is to prevent evasion by facilitating 
its ‘detection. The saving of harassment to the 
‘eycle owner is subsidiary and consequential 
‘to the main object. It cannot be gainsaid 
that preventing evasion of the taxis a pub- 
lic purpose. We'thus arrive at the position 
that the sum of 4annas which is compulsorily 
recovered is so recovered for a public pur- 
‘pose.’ The device, while it facilitates detec- 
tion and checks evasion, saves the Munici- 
pal Committee from the necessity of main- 
taining an expensive inspecting staff. The 
levy of 4 annas is therefore a tax. 

The appellant relies on Killing Valley 
Tea Company Ltd. v. Secretary of State for 
India (2), Emperor v. B. H. DeScuza (3), 
Barisal Co-operative Central Bank v. Benoy 
Bhusan Gupta (4), King-Emperor v. Shri- 
ballabh (5), Noksing v. Bholusing (6) and 
others. Out of them the two cases which are 
helpful are Liverpool Corporation v. Arthur 
Maiden, Lid. (7; and Barisal Co-operative 
Central Bank v. Benoy Bhusan Gupta (4). 
In the English case, under the provisions 
‘of a local Act the defendants were granted 
licenses for the erection of advertisements 
‘On houses, and in respect of each license the 
corporation asked for a fee. It was contend- 
ed that they were entitled to do so because 
the Act provided that the licences might be 
granted under and subject to such terms and 
‘conditions as the corporation might deem 
‘proper. It was held that, upon the true con- 
struction ofthe Act, the terms and condi- 
‘tions could not include the payment of a 
fee in respect of the granting of the licence. 
That case follows the ruling in Attorney-Gene- 


(2) 48 C 161; 61 Ind. Cas. 107; 32 OL J 421. 

(3) 35 B 412; 11 Ind. Cas. 610; 13 Bom L R 494; 12 
‘Or L J 426. 

(4) AIR 1934 Cal 537; 151 Ind. Cas. 165; 38 O W 
N 459: 7RC 79. 

© A I R 1925 Nag 393; 88 Ind. Cas, 28; 26 Cr LJ 
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ral v. Wilts United Dairies (8). In that case 
if was laid down that when statutory autho- 
rity has been given to the Executive Govt. 
to make regulations controlling acts to be 
done by His Majesty’s subjects, a minister 
cannot, without the express authority of 
Parliament demand money for exercising 
his power of control in a particular way, 
such money to be applied to some public 
purpose, to be determined by the Govt. The 
charge amounted to levying of money for 
the use of the Crown without the authority 
of Parliament. The observaticns of Lord 
Buckmaster at p. 900* are significant. They 
are : 

“The powers so given are no doubt extensive and 
very drastic, but they do not include the power of 
levying upon any man payment of money which the 
Fcod Controller must receive as part of a national 
fund and can only afply under proper sanction for 
national purposes.’ 

Lord Wrenbury makes it clear that the 
power to make regulations could not autho- 
rise the Executive to demand and receive 
money asthe price of exercising its power 
of controlin a particular way, such money 
to be applied to some public purpose to be 
determined by the Executive. The Noble 
Lord interpreted such a demand as the asser- 
tion of a right in the Executive to impose 
taxation. 

In framing the Rules the Local Govt. 
cannot overlook the limitation contained 
in s. 175 (1) of the Municipalities Act that 
they should be consistent with the Act. If 
the Rules framed under the statute are in 
excess of or in contravention and inconsis- 
tent with the provisions of the statute, 
they must be regarded as ultra vires and 
ineffective: see Barisal Co-operative Central 
Bank v. Benoy Bhusan Gupta (4). That 
proposition isso'clear that no authority is 
in fact necessary to confirm it. It appears 
to me that neither s. 175 (1) nors. 176 (1) 
confer on the Local Govt. expressly or by 
implication the power to impose pecuniary 
burdens for any public purpose. My 
attention is invited to the Rules for the grant 
of copies of Municipal records, maps etc. 
made under s. 176 (1) of the Municipalities 
Act (p. 310 C. P. Municipal Manual 1935) 
and it is contended that the power to levy 
fees or charges for work done or something 
supplied must be deemed to be implicit in 
the power of framing rules under s. 176, 
if not under s. 175, C P. Municipalities Act. 
I cannot accede to the contention for the 
obvious reason that the recovery of copying 


(8) (1922) 91 L J K B 397; 127 L T 822;66S J 630; 
8TLR 781, 
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fees is not for a public purpose and there 
is no compulsion as in the case of the person 
paying the cycle-tax. There is no obligation 
imposed by the Rules on any person to 
apply.for copies as there isin the case of 
a cycle owner who pays the tax. Nor is 
the supplying of copies for a public purpose 
as is the supplying of metal disc (which is to 
facilitate detection and to prevent evasion 
of the tax) The copying fees therefore, do 
not bear any valid analogy. 

On the other hand, the provisions of the 
Motor Vehicles Act (Act IV of 1939) supplies 
an analogy which lends assurance to the view 
Ihave taken. Section 21 of that Act gives 
power. to the Provincial Govt. to make rules 
for the purpose of carrying into effect the 
provisions of that Act and states that such 
rules may provide for: | 


‘“(e) the issue of duplicate licenses to re-place licenses 
(licenses to drive a motor vehicle)......... or the fees to be 
charged therefor.” 


It isin pursuance of this special power 
that Central Provinces and Berar Motor 
- Vehicles Rules 1940 provide for a fee of Rs. 5 
for a duplicate license (Rule 11-D). There 
is no such authority conferred by r. 76 of 
the Municipalities Act. On the other hand, 
the specific grant of power of fixing the 
fees payable for notices of demand in the 
same section tends to negative the power to 
levy any fees necessary for any step in the 
prevention of evasion of payment of any 
tax. 

Moreover, the r. 27 of the Rules under 
consideration refers to the levy of 4 annas as 
a registration fee. Section 66 of the C. P. 
Municipalities Act includes fees on the regis- 
tration of cattle (cl. 9}. In view of the 
definition contained in s.3 (n) of that Act, 
the registration fee is a tax. It is clear that 
the Act regards registration fees asa tax. If 
so, would it make any difference if the fee 
is for the registration of a bicycle instead 
of cattle? In my opinion there is no differ- 
ence in principle. The registration fee levied 
in either case goes with the Municipal fund 
(s. 61, C. P. Municipalities Act). Itis true 
that in the present instance the tax-payer 
gets something in return, viz., the metal 
disc, but that would not make the levy any 
the less a tax. In case of conservancy tax 
or market dues, the Municipal Committee 
also renders appropriate services in return; 
nevertheless they fall within the ambit of 
the definition of the tax [s. 3 (n)]. 

In conclusion, I agree with the appellant 
that the charge of 4 annas levied along with 
the recovery of the cyele-tax and in addition 
to it is a tax and that rr. 20 and 21 of the 
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rules framed by the Local Govt. are 
ultra vires and inoperative. This does not, 
however, preclude any tax-payer from paying 
it in return for the disc if he is willing to 
do so. It only means that the Municipal 
Committee cannot compel the tax-payer to 
make the payment as a condition precedent 
to the registration of the cycle in respect 
of which the tax of Re. 1 had been paid. 
The Municipal Committee is bound to regis- 
oy the cycle on payment of the tax of 

e. l. 

On the view I have taken above, the other 
rules in so far as they havea bearing on 
the Rule enforcing payment of 4 annas in 
addition to the tax of Re. 1 will be deemed 
to be ultra vires and of no effect. As tọ 
r. 19, I agree with the appellant that it is 
a direct contravention of s. 72 of the C.. P. 
Municipalities Act. It must, therefore, be 
proncunced to be equally ultra vires and 
of no effect. 

The result is that the appeal succeeds and 
the decree of the original Court is restored 
with costs in all the Courts. 


8. . Appeal allowed. ~ 





PATNA HIGH COURT 
Criminal Miscellaneous No. 88 of 1941 
August 18, 1941 -. | 
VARMA, J. ` k 
MUNAR PANDEY AND OTHERS— 
PETITIONERS 
versus 


EKMPEROR—Opposite Parry 

Criminal Procedure Code (Act V of 1898), ss. 526, 
342— Examination of accused under s. 342 before close 
of prosecution case, if ground for transfer — Magis- 
trate allowing inadmissible evidence to be brought on 
record—If ground for transfer —- Court should be 
cautious in passing remarks during the conduct of the 
case—Remarks held created apprehension. ` 

The fact that the Magistrate has examined the ac- 
cused under s. 342, Criminal P. C., exhaustively before 
the prosecution case was closed by itself would not show 
that there was any biasor prejudice in the mind of the 
Magistrate. Section 342 authorises a Magistrate in a 
criminal case to examine the accused at any stage of the 
trial in order tohave the evidence before him clarified. 
The stage at which examination under s. 342is im- 
-perative is after the prosecution has closed its case. 


-Lhis point is not such as would entitle the accused 


to claim a transfer. 

The fact that the Magistrate has allowed certain 
pieces of inadmissible evidence’ to be brought on ‘the 
record would by itself may indicate an error of law, 
and not necessarily any bias in the mind of the Magis- 
trate. 

Courts should be very cautious in making obser «tions 
during the course of a trial, because in dealing witu a 
petition for transfer the superior Courts have to sés 
whether or not particular observations made by the 
Court will raise a reasonable apprehension in thé 
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mind of the accused that he would not have a fair trial 
in that Court. Observations that the prosecution wit- 
nesses who did not support the story of the prosecution 
dre won over and further that their evidence would not 
affect the merits of the case, must necessarily raise such 
an appre enero in the mind of the accused that he 
would not get a fair trial. 

The fact that the Magistrate insisted on a petition 
on 12 annas stamp being filed for whatever objection 
raised by the accused, would certainly create an ap- 
prebension in the mind of the accused with regard to 
the impartiality of the Court, especially when the 
Magistrate had observed that the witnesses had been 
won over and that their statements would not affect 
the merits of the case against the accused. 


” Messrs. N. N. Sinha and Kailash Roy, for 
the Petitioners. 


The Advocate-General, for the Crown. 


Judgment.—This is an application under 
s. 526 of the Criminal P. C. for the transfer 
of a criminal case pending before the Sub- 
Divisional Magistrate of Bettiah to some 
other Court of competent jurisdiction at Moti- 
hari in the District of Champaran. 

A case under s. 379/347, I. P. ©., was on 
the information of one Manohar Bhat initiat- 
ed by the Sub-Inspector of Bagha Police 
Station, the case for the prosecution being 
that the petitioners had taken away a cow 
and a calf belonging to the aforesaid Manohar 
Bhat in lieu of certain dues which are ad- 
mitted by Manohar. The story further is 
that Manohar himself was forcibly carried to 
a distance of two or three bighas. In Court 
five witnesses have been examined for the 
prosecution. Witness No. 1 is Manohar him- 
self, witness No. 5 is the Sub-Inspector of 
Police. Prosecution witnesses Nos. 2 and 3 
were examined in support of the prosecution 
case. Now ona petition filed by the Court 
Sub-Inspector, who is evidently appearing on 
. behalf of the prosecution, prosecution wit- 
nesses Nos. 2, 3 and 4 were all declared 
hostile. The transfer is prayed for on the 
ground that the accused have got a reason- 
able apprehension that they would not get a 
fair trial before the Court in’ which the case 
is proceeding. There are various allegations 
made: for example, that the Magistrate has 
examined the accused under s. 342, Criminal 
P. C., exhaustively before the prosecution 
case was closed. That by itself would not 
show that there was any bias or prejudice in 
the mind of the learned ‘Magistrate. Sec- 
tion 342 authorises a Magistrate in a criminal 
case to exdmine the accused at any stage of 
the trial in order to have the evidence beforé 
‘him clarified. The stage at which examina- 
tion under s. 342 is imperative is after the 
prosecution has closed its case. This point 
also is not such as would entitle the accused 
to.claim a transfer. The? next allegation is 
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that the learned Magistrate has allowed cer- 
tain pieces of inadmissible evidence to be 
brought on the record; but that by itself may 
indicate an error of law, not necessarily any 
bias in the mind of the Magistrate. The 
learned District Magistrate has while dealing 
with the matter under s. 528 said that some 
of these inadmissible pieces of evidence 
should not be taken notice of in dealing with 
the facts of the case. 


But the matter does not end here, para. 4 
of the petition to this Court, supported by an 
affidavit, runs as follows: 

“That as the witnesses made statements before him 
and they did not support the prosecution case, the 
learned Sub-Divisional Officer lost his temper and 
made several remarks such as that the witnesses. 
had been won over by the uccused and further that their 
evidence would not affect the merits of the case and 
many more remarks ° prejudicial to the accused peti- 
tioners.”’ 

Athough the learned Magistrate has sub- 
mitted a long explanation, this particular 
allegation has not been denied or traversed. 
Courts should be very cautious in making 
observations during the course of a trial, 
because in dealing with a petition for trans- 
fer the superior Courts have to see whether 
or not particular observations made by the 
Court will raise a reasonable apprehension in 
the mind of the accused that he would not 
have a fair trial in that Court. Observations 
like those quoted above must necessarily 
raise such an apprehension in the mind of 
the accused. The other allegation is that 
whenever any objection was sought to be 
taken on behalf of the accused, the Magis- 
trate would not in the first instance listen to 
it and then he would insist upon a petition 
being filed with a stamp of 12 annas for 
every objection raised. I find from the re- 
cords of the case that some evidence has 
been led with regard to admission of state- 
ments made by one Ambika Tewari (who is 
not a witness in the case) through the 8. I. 
P. W. No. 5. The Magistrate could have 
noted the objection, disallowed it or allowed 
it after consideration, but not to allow the 
lawyer appearing on behalf of the accused to 
take an oral objection would certainly create 
an apprehension in the mind of the accused 
with regard to the impartiality of the Court, 
especially when the Magistrate had observed 
that the witnesses had been won over and 
their statements would not affect the merits 
of the case against the petitioner. 

‘The trial has not proceeded very far. Only 
the witnesses for the prosecution appear to 
have been examined. Mr. Nirsu Narayan 
Sinha further undertakes that the accused 
will not claim a. de novo trial. Some of- the 
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incidents alleged in the petition may not 
deserve notice, but once a serious incident is 
alleged and that is not denied by the Magis- 
trate, this Court has to see what the cumul- 
tive effect of all that-has happened is likely to 
be in the mind of the person in the position 
of the accused, and whether a reasonable 
apprehension has been raised in his mind 
that he would not get a fair trial in the 
particular Court. I am satisfied that the case 
should be transferred to the District Magis- 
trate of Champaran who may try it himself 
Or have it tried by some other Magistrate of 
competent jurisdiction at Motihari. The 
trial will commence from the stage at which 
it was stopped by the Sub-Divisional Magis- 
trate at Bettiah, and this undertaking has 
been given by the petitioner through the 
learned Advocate Mr. Nirsa Narayan Sinha. 


D. Order accordingly. 


NAGPUR HIGH COURT 
Civil Revision Application No. 393 of 1940 
December 18, 1940 
CLARKE, J. 
Mst. GANGOO AND anoTHER—APPLICANTS 
VETSUS 
Mst. SALOO AND OTHERS—PLAINTIFFS 


— OPPOSITE PARTY 

Court F'ees Act (VII of 1870), s. 12— Decision as to 
court-fee is not final unless reached after hearing both 
sides—Court-fee—Appeal —Suit for partition decreed 
—Appeal by defendant—Held that in circumstances 
of case appellant must pay same court-fee as plaintiff 
paid on plaint in trial Court. 

The decision of the Court regarding the amount of 
court-fee payable on a plaint or memorandum of appeal 
is not final within the meaning of s. 12 of the Court 
Fees Act unless it is reached after both sides have had 
achance to be heard. Amjad Ali v. Muhammad Israil 
e and 114 Ind. Cas. 684 (2), relied on. [p. 586, col. 


Three sisters A, B and C had obtained title to a house 
under a gift deed from S. Disputes arose between A 
and B on the one hand C on the other and A, B and one 
G to whom A and B had transferred half of their share 
in the house brought a suit to obtain possession of their 
share from C. C contended that the gift deed was void, 
that even if it was not void the plaintiffs could not 
obtain separate possession of their share as long as the 
donor S was alive, because it wasso recited in the 
gift deed, and that the plaintiffs’ claim was barred by 
limitation. The trial Court held that the gift deed was 
valid, and that the clause init, which barred the 
partition of the house during the lifetime of S was 
void, that the suit was not barrrd by limitation, and 
passed a-decree for partition and ordered C to pay 
Rs. 50as compensatory costs under s. 35-A of the 
Civil P. C., to the plaintiffs. Against this decree C 
appealed and challenged the above findings and the 
order to pay costs and paid the court-fees as under : 
Rs. 15 for a declaration that the plaintifis were not 
entitled to claim partition, Rs. 15 for a declaration that 
the sale-deed executed by A and B in fayour of G, 
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was void and Rs, 3-12 for a relief against the order-to 
pay Rs. 50.costs. On an objection having been taken 
to :the -sufficiency of the court-fee, the :appellant C 
applied for amendment of the plaint -by striking out 
some of the grounds whereby he gave up the limitation 
point and also his opposition to the title of -A and B 
under the gift deed and their right to joint possession 
but he desired to oppose the finding -of the lower Court 
as tothe plaintiffs’ right to separate possession and 
partition during the lifetime of the donor; he.also desired 
to contest the validity of the transfer by A and B toG 
and the order to pay Rs. 50 compensatory costs. The 
appellant contended that if the amendment was allowed 
the court-fee paid by him was sufficient. The Ap- 
pellate Court held that the memorandum of appeal was 
insufficiently stamped, ad valorem court-fee being 
necessary, and that the amendment, which the appellant 
desired to make, would not affect the court-fee pay- 
able : 

Held, that in a case of this kind the appellant must 
pay the court-fee which the plaintiff paid in the lower 
Court. The order of the lower Court was therefore 
correct. 116 Ind. Cas. 110 (X) and 126 Ind. Cas. 645 
(9), relied on. [p. 586, col. 2.] ; 


C. R. App. of the order of the Court of 
the Additional District Judge, Nagpur, 
dated April 25, 1940. 


Mr. A. R. Kulkarni, for the Applicants. 
Messrs. K. A. Potey and R. R. Dandige, 
for the Non-applicants. j 


Order.—The first applicant Gangu is the 
sister of the Ist and 2nd non-applicants, 
Salu and Kamalji. The second applicant 
is the husband of Gangu, while the third 
non-applicant Govinda is a transferee from 
Salu and Kamalji. The three non-applicants 
brought this suit against the two applicants 
and others for partition and separate pos- 
session of two-thirds share of a house. Their 
contentions, as far as they are material’ to 
this revision application, were that the 
three sisters had obtained title under a 
gift deed from Mst. Sakhu, that after dis- 
putes had arisen between Salu and Kamalji 
on the one side and Gangu and her husband 
on the other, proceedings under s. 145 of 
the Criminal P. ©. were instituted, as a 
result of which Gangu and her husband 
were placed in possession of the house. 
Salu and Kamalji, therefore, with the help 
of the third plaintiff Govinda, to whonr they 
had transferred half their share in the 
house, brought this action to obtain posses- 
sion of their share from the defendants. 
The applicants’ case in the lower Court 
was that the gift deed was void, that 
even if it was not void the plaintiffs could 
not obtain separate possession of their share 
as long as the donor Sakhu was alive be- 
cause it was so recited in the gift deed, 
and that the plaintiffs’ claim was barred 
by limitation. The trial Court held that 
the gift deed was valid, and that the 
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clause in it, which barred the partition of 
the house during the life time of Sakhu, 
was void, that the suit-was not barred by 
limitation, and hence the Court passed a 
decree ' for partition of the house:and at the 
Same time ordered the applicants to pay 
Rs. 50-as compensatory costs under s. 35-A 
of the Civil P. ©. to the plaintiffs. 
Against this decree the applicants appealed 
to the District Judge and challenged the 
above findings and the order to pay costs 
under s. 35-A. The Deputy Clerk of the Court: 
drew the attention of the learned Judge to 
the necessity forconsidering the adequacy 
of the court-fees which the appellants had 
paid: Rs. 15 for a declaration that the 
plaintiffs were not entitled to claim parti- 
tion, Rs. 15 for a declaration that the sale 
deed executed by plaintiffs Nos. 1 and 2 
in favour of Govinda, plaintiff No. 3, was 
void and Rs. 3-12 for a relief against the 
order to pay Rs. 50 costs under s. 35-A of 
the Civil P. C. total Rs. 33-12. The Addi- 
tional District Judge, before whom the ap- 
peal came, heard the appellants’ Counsel 
on the question of court-fee, and on January 
8, 1940 passed the following order in the 


order-sheet : 

“The memo. of appeal is properly stamped. The 
appeal is admitted. Intimation be sent to the lower 
Court. Ihave heard the appellants’ Counsel. Notices 
to issue to the respondents.” 


When the respondents appeared on Feb- 
ruary 26, 1940 they took an objection to 
the sufficiency of the court-fee, which the 
appellants had paid, and the question was 
set down for argument on March 5, 1940 
on which date the appellants applied to 
amend their memorandum of appeal by 
striking out grounds Nos. 1, 8 and 9. 
Grounds Nos. 8 and 9 cover the limitation 
point, while ground No. 1 challenges the in- 
terpretation of the gift deed by the trial 
Court. By striking out these grounds the 
appellants made it clear that they were 
giving up their opposition to the title of 
plaintiffs Nos. Land 2 under the gift deed 
and that they only desired to oppose the 
finding of the lower Court as to the plain- 
tiffs’ right to separate possession. The right 
of the plaintiffs tojoint possession was re- 
cognised by this application for amendment. 
The applicants’ contention now being that, 
in so far as the gift deed precluded par- 
tition of the property during the lifetime 
of the donor, 16 could not be partitioned. 
They also desired to contest the validity 
of the transfer by the lst and 2nd plaintiffs 
to the 3rd plaintiff and the order 
to pay Rs. 50 compensatory costs. If this 
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amendment were allowed they claimed that 
the court-fee which they had paid would 
be sufficient. The Additional District Judge 
has held that the memorandum of.appeal is 
insufficiently stamped, ad valorem court-fee 

eing necessary, and that the amendment, 
which the appellante desired to make, would 
not affect the court-fee payable by them. 
He, therefore, gave them time to pay defi- 
clency, amounting to Rs. 141. Before the 
time expired the appellants presented this 
application for revision to the High Court 
and obtained an order staying the operation 
of the lower Appellate Courts order which 
required them to pay deficient court-fee by 
a certain date. i 

The applicants before me have taken up 

two positions : 

(a) That the le&rned Additional Judge, 
having on January 8, 1940 held 
that the memo of appeal was pro- 
perly stamped, could not reconsider 
that order and hold that it was 
insufficiently stamped. 

(b) That by reason of the applicants’ 
admitting the title of the plaintiffs 
to the house by their amendment 
application there was in point of 
fact no deficiency in the court-fee 
which they had paid. 

These then are the points which I am re- 

quired to consider. 

On this question the applicants rely on 

s. 12 of the Court Fees Act which provides : 


““(z) Every question relating to valuation for the pur- 
pose of determining the amount of any fee chargeable 
under this chapter on a plaint or memorandum of appeal 
shall be decided by the Gourt in which such plaint or 
memorandum, as the cass may be be, is filed, and such 
decision shall be finalas between the parties to the 


suit.” 
* 4 W 


The point was considered in Amjad Ali 
v. Muhammad Israil (1), by a Full Bench 
which observed at p. 17: 


“When the Legislature intends to confer the status 
of finality upon an ex parte decision, it does so in 
plain and explicit terms, asin s.5 ofthe Court Fees 
Act. Inthe absence ofclear and unequivocal language 
to the contrary. I must hold that a decision to be 
‘final as between the parties’ must be a judicial de- 
cision upon a hearing in which the general judicial 
maxim of Audi alteram partem has been observed. Jf 
then a plaint or memorandum of appeal has been so 
filed......i6 surely would be open to the defendant at 
the hearing to contend that the fees paid were in- 
sufficient, and that for that reason the plaint on the 
files of the Court was not a valid plaint. On decid- 
ing such a plea—as is the case here—the Court would 
in my opinion come to the ‘decision’, which under the 
wording of s. 12 of the Court Fees Act, would be final 


„as between the parties.” 


In Sideshwarit Prasad v. Ram Kumar 
(1) 20 A 11 (17); A W N 1897, 157 (F B). 
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Rai (2), which has been referred to by the 
lower Appellate Court, an ex parte decision 
was given by the Stamp Reporter which 
he subsequently corrected, as was done by 
the lower Appellate Court in this case. 
Mr. Kulkarni on behalf of the applicants 
would distinguish that case on the ground 
that it was a decision of the Stamp Reporter 
and not’ of a Judge. Nevertheless the 
reasoning of the learned Judge applies just 
as much to a case in which the decision 
is reached by a Judge as it does in the case 
of a decision reached by a Stamp Reporter. 
In that caseit was suggested by the Govt. 
Pleader that 


“the question of the sufficiency of the stamp on the 
memorandum of appeal must always be regarded as 
open until the appeal is finally heard and disposed 
of, in view of the provisions of the first part of s.12 
of the Court: Fees Act, which directs that every 
question relating to valuating for the purpose of de- 
termining the. amount of any fee chargeable on a 
memorandum of appeal shall be decided by the 
Court in which such memorandum is filed; and it is 
suggested that at the finalhearing of the appeal it is 
open to the respondent to object that the memoran- 
dum of appeal has not been properly stamped. This 
view is certainly correct as applying to Courts sub- 
ordinate to the High Court.” 


In the other case, to which the lower 
Appellate Court has referred, it has given a 
wrong reference having citedA. I. R. 1937 Pat 
234 the correct page is 514 and the ruling is 
officially reported in Nand Kishore Kumar 
v. AchambitKumar (8). As far as that case 
is concerned, I agree with Mr. Kulkarni 
that it is distinguishable because it only 
refers to the practice of the Patna High 
Court. Amjad Ali v. Muhammad Israil 
(1) and Sideshwart Prasad v. Ram Kumar 
Rai (2), are however good authority for 
the view that the decision is not final within 
the meaning of s. 12 of the Court Fees 
Act unless it is reached after both sides 
have a chance to be heard. 


On this question also I am of opinion 
that the lower Court has come to a correct 
decision. It is said by Mr. Kulkarni that 
the applicants were fully within their 
rights in giving up part of their case for 
which he relied on the language of O. II, 
r. 2of the Civil P. ©. and on Sitaram v. 
Chhotkai (4). He also argues, relying on 
Sripati v. Shridhar (5), that the valuation 
for the- computation of court-fees of a suit 
for partition depends wpon whether the 
relief sought is merely a change in the 


(2) 12 Pat. 694; 144 Ind. Cas. 684; 14 P L T 180; A 
I R 1933 Pat. 234;.6 RP 2 (2). 


(3) 16 Pat. 491; 170 Ind. Cas. 959; A I R 1937 Pat. | 


514; 18 P L T 438; 3 B.R 780; 10 RP 156 (2). 
(4)5N L R 88 (9); 3 Ind. Cas, 61. 
)15CPLR120.... . 
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mode of enjoyment of the: property, or the 
enforcement of a disputed right. In the 
case before me he says that after giving 
up the part of his case which challenged 
the validity of the deed of gift he was 
only seeking a change in the mode of 
enjoyment of the admittedly joint property. 
He also relied on Ram Prasad v. Bhimau 
(6), for his contention that when a plaintiff 
in the initial stage of the litigation aban- 
dons a portion of his claim heis not com- 
pellable to pay court-fees in respect of 
the portion abandoned under penality of 
having the whole of his suit dismissed. 
Mutatis mutandis he says that this applies 
equally well to an appellant as to a plain- 
tiff. As faras the Allahabad case is con- 
cerned, it is worth mention thatthe learned 
Judges before making the pronouncement 
prefaced it by saying that it was not with- 
out a good deal of hesitation that they 
had come to this decision and they conclud- 
ed it by saying that 

“the matter is, we admit, one which is capable of 
argument on both sides, and it is with some hesita- 
tion that we have corne to this decision.” 

So the decision cannot be said to be a 
very strong one in favour of the appli- 
cants. In In re Porkodi Achi (7), it was 
held thatthe test ofa valuation of an ap- 
peal is the value of the relief which is 
sought to be got rid of. Mithomal v. Basho- 
mal (8) and Abdul Rahman v. A. B. Crisp 
(9), are sufficient authority for holding that 
in a case, suchas this, the appellant must 
pay the same court-fee which the plaintiff 
paid in the lower Court. The lower Ap- 
pellate Court is, therefore, correct in re- 
quiring the applicants to pay R£ 141 more. 
The application accordingly fails and is. 
dismissed with costs. Counsel’s fee Rs. 19. , 

The applicants had about a week re- 
maining within which to pay the deficient 
court-fee at the time when they presented 
this application for revision. I, therefore, 
allow them one more week within which 
to pay the deficient court-fee in the lower 
Appellate Court, if they wish to have a 
decision on the merits of this case. The 
lower Appellate Court will have power to 
enlarge this time if in its view such a 
course seemed just and equitable, 

S. Application dismissed. - 
: (6) 27 A 151; 1 A L J 577; A W N 1904, 198. ' 

(7) 45 M 246; 68 Ind. Cas. 444; 14 L W 624; 41ML ` 
e s N 854; 30 ML T.88; A IR 1922` 
140. 


(8) A1R1929 Sind 161; 116 Ind. Cas, 110; Ind. Rul.- 
(1929) Sind 110. 


(DA I R.1930 Rang. 164; 126 Ind. Cas. 645; Ind. Rul. 
(1930) Rang. 325. . 
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. PATNA HIGH COURT 
Criminal Appeal No. 181 of 1941 
- September 3, 1941 

MANOHAR LALL AND ROWLAND, JJ. 

HARIRAM MAHATHA AND OTHERS 
—ÅPPELLANTS 
h versus 

_ HMPEROR—Opposite PARTY 

Penal Code (Act XLV of 1860), ss. 302, 197—Held 

on facts that accused had no right of private defence 
and they were guilty of murder. 
. One X established her title to a certain plot of land 
by a decree against one H one of the accused and 
obtained delivery of possession in execution of the 
decree. She then executed asale deed in favour of the 
Chaudhuris. The Chaudhuris had gone with labourers 
to plough the field .when they were opposed by the 
Mahathas the party of the accused who demanded that 
the Chaudhuris should stop ploughing because H said 
“the land belongs to me.” On the Chaudhuris objecting 
that they had taken the land by a registered deed the 
party of the Mahathas made a violent attack on them 
with deadly weapons with the result that three persons 
from the party of the Chaudhuris were killed and two 
injured: 

Held, that on the facts there was noright of private 
defence and the party ofthe accused were fortunate 
in escaping from a convictton on the charge of rioting: 

Held, also that the injuries ascribed to the accused 
were inflicted with the intention of causing death or at 
least injury sufficient to cause death. The accused were 
therefore guilty of murder. 


Cr. A. from a decision of the Sessions 
a cae of Manbhum-Singbhum, dated July 
l. 


Messrs. Mahabir Prasad and R. S. Chat- 
terji, for the Appellants. 


The Govt. Pleader, for the Crown. 


Rowland, J.—This is an appeal by five 
appellants who have been convicted of mur- 
der and sentenced to transportation for 
life. Three men are said to have been 
killed and two injured on the side of the 
prosecution in one transaction in respect 
of which the appellants along with seven 
other persons were put on trial charged 
with rioting and also with the guilt of 
murder under gs. 302/149 while the five 
appellants were specifically charged under 
s. 302/34. The occurrence which happened 
on August 9, 1940, at 7. a. M. arose out 
of a dispute for the possession of a plot of 
land bearing survey No. 232 in village 
Adandih. The parties claiming it have 
been referred to by the Sessions Judge 
as the Chaudhuris who are the prosecu- 
tion a party and the Mahathas who are 
the party of accused. The land was part 
of an occupancy holding claimed by Kun- 
tamani daughter of Bansi Mahatha who 
had established her title thereto by a decree 
dated August 7, 1939, against Harakhu ap- 
pellant and some others. She took out 
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execution and was given delivery of pos- 
sion on May 14, 1940. On May 23, 1940, 
she executed a sale deed in favour of 
the Chaudhuris which was in due course 
registered. The Chaudhuris had gone with 
labourers to plough the field on August 9, 
1940, when they were opposed by the 
Mahathas who demanded that the Chaua- 
huris should stop ploughing because 
Harakhu said “the land belongs to me”. 
On the Chaudhuris objecting that they had 
taken the land by a registered deed the 
party of the Mahathas made a violent at- 
tack on them with deadly weapons with the 
result that Aklu was killed by an incised 
wound on the right shoulder which pene- 
trated deeply and which the medical officer 
has said was sufficient in the ordinary course 
of nature tocausee death. This injury has 
been ascribed by numerous eye-witnesses to- 
the appellant Hariram. That evidence is 
accepted by the Sessions Judge and we have 
been shown no good reason for taking a 
different view ofit. Kanilal received three 
incised injuries one on the back near the 
loin deep enough to cut one of the vertebrae, 
another a deep incised wound on the right 
shoulder and a third onthe left wing bone. 
The injury on the back is attributed to 
Jayoti, that on the right shoulder to Harakhu 
and this wound almost amputated the arm. 
The injury on the left wing bone which 
cut the bone is also attributed to Harakhu. 
That isthe evidence of a number of eye- 
witnesses whose testimony the Sessions 
Judge has accepted and we see no reason 
to differ from his finding. Chandi had re- 
ceived incised injuries on the top of head 
and on the left side of the head and there 
was an injury on the chest caused by some 
blunt substance which has resulted in frac- 
ture of the third and fourth ribs. In des- 
cribing the assault on Chandi, the eye-wit- 
nesses have said that one blow was given 
by Sashi on his head which felled him to the 
ground and that as he began to sit up 
Rishi gave hima blow with an axe on the 
head which finished him. The Sessions. 
Judge has accepted the evidence that Sashi 
and Rishi were the assailants of Chandi 
and that Rishi inflicted an incised wound on 
the head. The Sessions Judge thinks that 
the witnesses may have failed to observe 
accurately on what part of Chandi’s person 
Sashi’s blow fell. Here again we have not 
been shown any good reason for departing 
from the findings of fact of the Sessions. 
Judge. On those facts it is at first 
sight surprising that the learned Judge did 
not record a conviction of rioting against. 
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the appellants and other members of their 
party. He, however, thought that the party 
of the accused were in possession of the 
field, and had aright of private defence of 
‘property against trespass by the Chaudhuris, 
Therefore, he said that none of the accused 
‘could be convicted of rioting; but he thought 
that the five appellants had no possible jus- 
tification for killing outright three of the 
‘Chaudhuris. The fight was wholly one-sided. 
Three of the appellants were found to have 
‘simple injuries inflicted by blunt weapons 
‘such as lathis. As to this the Sessions Judge 
observed that while some of the Mahathas 
were dealing murderous blows on the 
Chaudhuris, the latter put up a weak and 
ineffective resistance. According to the un- 
animous testimony of the eye-witnesses no 
violence was offered by the Chaudhuris to 
the Mahathas prior to the deadly and con- 
‘certed attack on the Chaudhuris which had 
‘the results already described. 

The substantial point argued for the ap- 
pellants is that onthe findings of the Ses- 
‘sions Judge there should have been no con- 
viction, or at the most it should have been 
under s. 304 and not under s. 302 of the 
I. P.C. On the other hand the Govt. Pleader 
invites us to hold that the Sessions Judge 
erred in finding the appellants party to be 
in possession. Indeed, the reasoning of the 
Sessions Judge in arriving at that conclusion 
is open tocriticism. He has held that de- 
livery of possession to Mst. Kuntamani took 
place and she got possession. He has not 
-observed that the accused were setting up 
two contradictory defences. In their exami- 
nation at the trial, all the appellants and 
Dapu said that they knew nothing, about any 
~delivery of possession to Kuntamani. This 
was likewise the attitude of the accused 
party on the field as appears from the first 
information and throughout the evidence ; it 
was Harkhu and not Dapu who claimed the 
land adversely to both the Chaudhuris and 
‘their vendor. It was Harkhu, not Dapu, 
who said “The land is mine”. There is no 
suggestion anywhere that rights of Dapu as 
‘a lessee under Kuntamani were put forward 
on the spot. Atalate stage of the trial a 
new defence was put up; it is that Kunta- 
mani and her huaband had settled this plot 
In bhag with Dapu Mehatha accused (acquit- 
ted) by an unstamped unregistered lease for 
one year from May 17, 1940. Kuntamani’s 
husband admitted the document to be genu- 
ine: the Public Prosecutor was allowed to 
cross-examine him and suggested the docu- 
ment was but two days old and had: been 
antedated. This the witness did not admit. 
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The assessors were not impressed by this 
document: they all thought that the Chau- 
dhuris were in possession ; but the Sessions 
Judge seems to have considered that as 
Sankar Mahatha was a witness called by the 
prosecution his statement was In some way 
binding on the Crown. He did not ask why 
the accused, if Dapu had been in possession 
under that document should have given it the 
go by so completely in their examination ; 
or why if Dapu had that lease, it should not 
have been mentioned to the Chaudhuris who 
were, at least his landlords, when they went 
to till the land. 7 

But even if it be taken for the purposes 
of this appeal that Dapu Mahatha had been 
inducted by Sankar Mahatha asa tenant, itis 
not possible to support the observation of 
the Sessions Judge that the Chaudhuris 
acted unlawfully in going on the land. They 
had a good title and their vendor had been 
very recently put in possession by the Civil 
Court. They had no notice of Dapu’s tenancy; 
they went peacefully to the field which was 
unoccupied ; it was no crime to reply to 
Harkhw’s insolent demand that they should 
remove their ploughs by telling Harkhu 
that they had got a sale deed. They did not 
offer any violence to Harkhu and there is 
nothing in the conduct of the Chaudhuris 
which could justify the Mahathas in resort- 
ing to violent action. There was no crop on 
the field which was in danger of being 
damaged or removed and the object with 
which the Mahathas took the law into their 
own hands was clearly not to prevent either 
theft or mischief but to enforce their own 
right or supposed right to the land. Mr. 
Mahabir Prasad argued that when private 
defence is pleaded it lies on the prosecution 
to prove the negative. Ido not agree but I 
Shall not deal with the matter at length as 
it hardly arisesin the view I take of the 
facts. In my opinion, on the facts there was 
no right of private defence and the party of 
the aecused were fortunate in escaping from 
a conviction on the charge of rioting. 

If the appellants or any of them are prov- 
ed to have attacked the Chaudhurts with 
the intention of causing death the aci was 
murder. 

As already stated, I would accept the 
findings of the Sessions Judge as tothe man- 
ner in which the deaths of Aklu, Kanilal and 
Chandi were caused. Aklu was killed by a 
clean cut wound on the right shoulder-which 
divided the right clavicle and three ribs and 
the upper part of the right wing bone, and 
collapsed the right lung. I have no doubt 
that this injury ascribed to Hariram wag 
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inflicted with the intention of causing death 
or at least injury sufficient to cause death. 
Hariram is guilty of murder. Kanilal was 
killed by three injuries. two of which are 
ascribed to Harkhu and one to Jyoti. 
From the nature of the injuries and the fact 
that it was a concerted attack, I have no 
doubt that both the, assailants intended to 
cause his death. In the case of Chandi, death 
was caused by a head injury. The evidence 
is that Chandi was smitten on the head with 
a deadly weapon after he felland when he 
was trying tosit up. I have little doubt that 
the head injury ascribed to Rishi was inflict- 
ed with intent to cause death. The other 
assailant of Chandi is said to have been 
Sashi and the only weapon he is said to 
have carried is a lathi. The injury on Chandi 
which could be caused with a blunt weapon 
was an injury on the chest which fractured 
two ribs, It is not possible to infer from 
the subsequent injury inflicted by Rishi that 
Sashi had the intention of causing death 
when he gave Chandi the blow which 
brought him to the ground. Sashi cannot, 
therefore, be convicted of murder, and his 
appeal should be allowed. He has been ac- 
quitted by the Sessions Judge of all the 
other charges and, however, little we may 
“like the result we cannot now re-open those 
matters. The result is that he must be ac- 
quitted and released. 1 would dismiss the 
appeal of the remaining appellants. 


Manohar Lall, J.—I agree. 
S. Order accordingly. 





RANGOON HIGH COURT 
_ Special Bench l 
Civil Reference No. 1 of 1941 
April 10, 1941 
ROBERTS, C. J., DUNKLEY AND 
i SHARPE, Jd. 
COMMISSIONER or INCOME-TAX, 
BURMA 
i versus 
A. K. A. R. CHETTIAR Famity— 
ASSESSEES 
Income Tax Act (Burma) (XI of 1922), ss. 4 (2), 4, 6 

—Money transmitted to assessee from foreign branch 
of his bustness—-Presumption that it was made out 
of profits, when arises—Customer of assessee bank 
instructing assessee’s foreign branch to send his 
money to assessee bank in Burma to becredited to his 
account in Burma—Remittance, tf falls under s. 4 (2) 
—Whether liable to tax—Assessee banker or money- 
lender taking over debtor's land in liquidation of 
debt—Land, if fixed capital—Land sold in paris at 
different times—Transaction, when complete—W hen 
can be assessed to income-tax. 
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When money is remitted fron a foreign country» 
where the assessee carries on business, the remittance 
must be presumed to have been made out of profits. 
141 Ind. Cas. 330 (1), 176 Ind. Cas. 294 (z2), and 
A. K. A.C.T. V. Family v. Commissioner of Income 
tax, Burma (3), relied on. 

But in order that the presumption may be applicable, 
the remittance must, of course, be a remittance by the 
assessee of money belonging to the assessee. Hence 
where the remittance to the assessee Bank from the 
foreign branch of its business consists of money belong- 
ing to its customer and not to the assessee and is sent 
on customer’s instructions to be credited to his account 
in Burma with the assesses, the remittance does not 
fall within the purview of s.4 (2)and is not liable to 
income-tax. A. K. A.C. T. V. Family v. Commissioner 
of Income-tax, Burma (3), distinguished, 

Lands and other immovable property taken over 
by the bankers or money-lenders in liquidation of 
debts due to them in respect of loans are not fixed 
capital but working assets, and part of the stock-in- 
trade of their business as money-lenders. Where the 
property taken over from the debtor is sold in parts 
from time to time, the transaction between the creditor 
assessee and the debtor cannot be said to be complete 
until the whole of the property has been sold; only 
then it is possible to ascertain whether a profit charge- 
able to income-tax has accrued or a loss has been 
incurred. Such a transaction cannot, therefore, be 
assessed except in the accounting year in which it is 
completed. 151 Ind. Cas. 907 (4),and In re K. H. 
Mody (6), relied on 187 Ind. Cas. 772 (5), explained. 


Mr. Foucar, for the Assessees. 


Mr. Tun Byu, Govt. Advocate, for the 
Crown. 


- Dunkley, J.—In this reference, under the 
provisions of s. 66 (2), Burma Income Tax 
Act, the Commissioner of Income-tax has 
referred to us for decision two questions of 
law arising out of the assessment to income- 
tax in Burma of the Hindu undivided family 
of A. K. A. R. Chettiar for the year 1938-39. 
This family carries on a banking and 
money-lending business with branches at 
Mandalay and Negathainggyaung in Burma 
and at Taiping in the Federated Malay 
States. The matters with which this refer- 
ence is concerned arise out of the working 
of the branch at Neathainggyaung. There 
is no connection between the two questions 
referred, except that they arise out of the 
Same assessment, and the questions must be 
dealt with separately. The first question is 


as fcllows : 

“Whether on the facts proved there were materials 
to support the finding of the Assistant Commissioner 
that the sum of Rs. 10,C00 sent by the applicants’ 
branch at Taiping to the applicants under the in- 
structions from and on behalf of a creditor of the ap- 
plicants were a remittance to the applicants of foreign 
profits taxable under s. 4 (2), Burma Income Tax Act.” 

Under s.4 (2), Burma Income Tax Act, 
income, profits and gains accruing or arising 
without British Burma to a person resident 
in British Burma shall, if they are received 
in or brought into British Burma, be deemed 
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to have accrued or arisen in British Burma, 
and to be income, profits and gains of the 
year: in which -they are so received or 
brought; and the assessment of the sum of 
Rs. 10,000 with which we are now concerned 
is based on the presumption that when 
money is remitted from a foreign country, 
where the assessee carries on business, the 
remittance is made out of the profits, Meyappa 
‘Chettiar v. Commissioner of Income-taz, 
Madras (1), Spedding Dinga Singh & Co. 
v. Commissioner of Income-tax (2), A. K. A. 
C. T. V. Family v. Commissioner of 
Income-tax, Burma (3). In order that the 
presumption may be applicable, the remit- 
‘tance must, of course, be a remittance by the 
assessee of money belonging to the assessee. 
Now the facts of the present case are that 
‘one Meenakshi Achi had, a current account 
with the Taiping branch of the assessee, 
which account was in credit in a considerable 
‘sum. On October 15, 1937, Meenakshi Achi 
instructed the Taiping branch to send a sum 
‘of Rs. 10,000 by banker’s draft to their 
branch at Ngathaiiggyaung, this amount 
‘to be placed to her credit in anew account 
to be opened at Ngathainggyaung, and the 
.cost of the draft to be debited to her account 
‘at Taiping. Her instructions were duly 
carried out. A draft for a sum of Rs. 10,000 
on the Chartered Bank at Rangoon was pur- 
‘chased, and this amount was paid by the 
‘Chartered Bank to the Ngathainggyaung 
‘branch to the credit of Meenakshi Achi. 
‘Clearly the money sent was the money of 
“Meenakshi Achi, and not the money of the 
-agsessee, and the remittance was made by 
her and not by the assessee. A. K. A. C.T. 
YV. Family v. Commissioner of Income-tax, 
Burma (3) is readily distinguishable for in 
-that case the money was transferred at the 
‘instance and under the instructions of the 
-assessees, and not under the instructions of 
“the client. It is idle to say that the relation 
between a banker and his client is that of 
debtor and creditor, and that when the client 
deposits money in his account that money 
becomes the money of the banker which he 
-can use as he thinks fit for the purpose of his 
business ; that consideration is irrelevant to 
“the facis of this case. In purchasing the draft 
-on the Chartered Bank the Taiping branch 
-of the assessee was acting as the agent of 
Meenakshi Achi, and the position was exact- 
ly the same as if Meenakshi Achi had her. 


(1) A IR 1933 Mad, 14; 141 Ind. Cas. 330; 63 M L 
J 796: (1932) M W N 1282; 36 L W 873; Ind. Rul. 
-(1933) Mad. 116 (F B). 

(2) ATR 1937 Lah. 824; 176 Ind. Cas. 294; 10 R L 


187. 
(3)8I T0112. 
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self ‘withdrawn the. necessary funds fiom 
the Taiping branch and herself purchased 
the draft. If the Chartered Bank at Rangoon 
had failed to honour the draft, the loss 
would have fallen on Meenakshi Achi and 
not on the assessee. The legal position: dis- 
closed by the facts of this case is exactly 
the same as it would have been if Meen- 
akshi Achi had withdrawn thissum from 
the Taiping branch in cash and had per- 
sonally carried it in cash to Ngathaing: 
gyaung and deposited it in cash with the 
Ngathainggyaung branch. A suggestion is 
made in para. 5 of the order of reference 
that this remittance was made in an at-' 
tempt to defraud the Income-tax Authori- 
ties, and the Income-tax Officer in his assess- 
ment order said that the assessee had been 
“clever enough” to transfer part of ‘the 
liability of Meenakshi Achi to Negathaing- 
gyaung. We deprecate such vague charges 
made on no evidence whatever. This remit- 
tance was made at the express request of a’ 
client of the assessee; and there is no founda-. 
tion whatever for the suggestion that she 
had entered into a conspiracy with the asses- 
see to defraud the revenue. She desired to 
have part of her money at Ngathaingeyaung’ 
and her reason for wishing to have money 
there is no concern of the Income-tax 
Authorities. If a remittance of this kind is 
to be taxed as foreign profits brought by a 
banking concern into the country. no bank 
will ever be able to make a remittance from 
a branch in one country to a branch in 
another on behalf ofand at the instructions of 
a client. It is clear that the first question 
must be answered in the negative. The 
second question is : 

“Whether in the circumstances of the case the loss 
of Rs. 5,137-8-0 suffered by the applicants on the 
sale of some lands and a house, which were taken ever 
together without separate valuation for the lands and 
the house and sold in parts from time to time, the 
sale of the entire block of the said assets having 
been completed only in the accounting year, is not an 


admissible deduction in computing the total income of 
the applicants for the accounting year ?” 


With all due respect, I should have 
thought that this question, as framed, pro- 
vided its own answer. As I have said, the 
assessee family carried on a money lend- 
ing business, and it has been pointed out in 
Commissioner of Income-tax, Burma v. P. 
L. S. M. Concern, Minhla (4) that in this 
country Chettyars are bankers and money- 
lenders, and not landowners. They may be 
compelled to take over lands and other 
immovable property in liquidation of debts 
due to them in respect of loans, but the land 


(4) 12 R 483; 151 Ind. Cas. 907; A I R 1934 Rang 
274; 7 R Rang 125 (F B), 
e 
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which is received in repayment of.a loan is 
the.equivalent of cash, and should be treated 
aS money’s worth, and as such not fixed 
capital but working assets, and part of the 
stock-in-trade of their business as money- 
lenders. Furthermore, in assessing the 


amount of the profits and gains of a year’ 


which are chargeable to Income-tax amount 
must’ necessarily be taken of all losses in- 
curred in that year., The Commissioner of 
Income-tax does not contest these propcsi- 
tions. Now, in the year 1928-29 the assessee 
took over 63°34 acres of paddy land anda 
house in settlement of a debt of Rs. 9,000. The 
land and the house have been sold at differ- 
ent times since then, at the best prices 
available at the time of the respective sales. 
The assessees has kept an account of these 
sales, and the account shows that when all 
the property had “been sold there was a loss 
on the whole transaction of Rs. 5,137-8-0. 
The last sale was the sale of the house, and 
that took place during the accounting year. 
No claim on account of any loss on this 
transaction has been made in any previous 
year, and inthe accounting year the asses- 
see claimed to deduct as a trading loss the 
fotal loss on the whole transaction. In my 
opinion, he was clearly entitled to do so, 


for not until the transaction had been com- 


pleted could he know what his loss was. 
The Income-tax Authorities put forward the, 
to my mind, untenable proposition that in 


each year in which asale of a part of the 


property took place the assessee ought to 
have made an estimate of his loss on that 
particular sale and ought to have claimed 
the loss estimated to have been incurred on 
that particular sale in the accounting year 
in which it took place. How any such esti- 
mates could possibly be made in the piece- 
meal fashion passes my comprehension. On 
some sales a loss might be estimated, on 
others a profit, and in every case the esti- 
mated result would be a matter, to a consi- 
derable extent, of guess-work, and the final 
result of the series of guesses might be 
entirely different to what the result of the 
whole transaction was in actual fact. In 
Commissioner of Income-tax, Burma v. P. 
L. S. M. Concern, Minhla (4) at p. 498* the 


learned Chief Justice said : 

“Tt is fair and reasonable that an adjustment of 
the assessment should be made in the accounting 
year in which the assessees sell the lands, when it 
will be possible finally to ascertain whether or not 
in respect of the transaction a profit chargeable to 
income-tax has accrued to the assessees.”’ 


With this opinion J am, with the greatest 
respect, in complete agreement. and it is 


*Page of 12 R.—[Ed.] 
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plain that when the learned Chief Justice 
referred to the “accounting yearin which 
the assessees sell the lands’ he meant the 
year in which the lands are finally and 
compietely sold and the transaction is com- 
pleted. In endeavouring to support the 
contention of the Commissioner of Income- 
tax, the learned Govt. Advocate has referred 
to the case in Commissioner of Income-tax, 
C. P. & Berar v. S. M. Chitnavis (9), and it 
is said, on the authority of this case, that, 
whenever it can be done, the assessee ought 
and must estimate his losses each year and 
allocate them to the year in which they are 
in fact incurred. This is undoubtedly cor- 
rect. But in the course of their judgment 
in this case at p. 297* their Lordships of the 
Privy Council said this: 

“Whether a debt isa bad debt, and if soat what 
point of time it becante a bad debt, are questions 
which in their Lordships’ view are questions of fact, 
to be decided in the event of dispute by the appro- 


priate tribunal, and not by the ipso divit of anyone 
else,” 


In the present case, no one could say that 
a loss had been incurred on this transaction, 
or what the amount of that loss, if any, 
was, until the transaction had been com- 
pleted by the sale of the whole of the pro- 
perty. The casein In re K. H. Mody (6) is 
clear authority for the proposition that 
when only a part of a property has been 
sold, whilst the rest remains in the hands 
of the assessee, and might result in a profit 
or might result in a loss, and the whole 
transaction is not yet complete, no assess- 
ment can be made. The answer to the second 
question must, therefore, be that the loss of 
Rs. 5,137-8-0 is an admissible deduction in 
computing the profits and gains of the asses- 
see for the accounting year. The assessee 
is entitled, as against the Commissioner of 
Income-tax, to the costs of this reference, 
Advocate’s fee fifteen gold mohurs, and toa 
refund of the deposit made under s. 66 (2). 


Roberts, C. J.—I agree. 
Sharpe, J.—I agree. 
S. Reference answered. 


(5) 59 I A 290; 137 Ind. Cas. 772; A I R 1932P C 
178; 28 N L R 205; Ind. Rul. (1932) P C 211; 36 C W 
N 797; (1932) A L J 647; 34 Bom LEP 1071; 09 C LJ 
575; 36 L W 49; (1932) M WN 782; 9 O WN 737, 
633ML J 361; 15 NL J 54 (P CO). 

(6) (1940) 8 IT R179 


“Page of 59 I. A—[Ed.] 
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__PATNA. HIGHCOURT 
Civil Revision. Petition No. 598-of 1940... 
_ August 22, 1941 ow, 
VARMA AND ROWLAND, JJ. 
Maharaja Bahadur RAM RANBIJAYA 
PRASAD SINGH—Peririoner 
Versus 
SAKALPAT TEWARY AND ANOTHER— 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0. IX, 
rr. 3, 5— Held on facts that Court acted illegally in 
dismissing suit under O. IX, r. 3. 

The plaintiff who brought a suit for possession and 
mesne profits: was ordered to pay the deficit court- 
fee and it was accordingly paid. The order sheet dated 
June 21, 1940, stated “above deficit court-fee stamp 

ut up. Admit issue summons to defendant fixing 

uly 17, 1940, for settlement of issue ° on July 17,. 
1940, the:order sheet said ‘‘ summons served; plaintiff 
files hazirz. Plaintif to prove service and file No. 2 
registered cards by July 29, 1940, inform.” Then on 
July 29, 1940, the order waseas follows :—“ plaintiff 
files haziri. Plaintiff to comply with the above orders 
by August 1, 1940, positively. Inform.” On August 
1, 1940, the order passed was ‘‘plaintiff neither appears 
on repeated call nor takes any step. Ordered, case 
dismissed for default :” 

Held, that the Court acted illegally in dismissing 
the suit under O.IX, r. Son August 1, 1940. 

{Case-law relied on.) 


O. R. P. from an order of the Munsif, 
Buxar, dated. August 15, 1940. 


Mr. B. P: Sinha, for the Petitioner. 


Messis..M. Rahman and S. Anwar Ahmad, 
for the Opposite Party. 


Varma, J.—This is a petition on behalf of 
the plaintiff against an order of the Munsif 
of Buxar dismissing a suit for default and 
rejecting a petition to restore it. The cir- 
cumstances under which this order came to 
be passed are to be found in the order sheet 
of the learned Munsif, which is before us. 
The plaint was filed on June 14, 1940. The 
suit was for possession and mesne profits. It 
.. was registered and the plaintiff was ordered 
to file deficit court-fee stamp of Rs. 50 by 
June 21, 1940 without fail. On June 20, 
1940, deficit court-fee stamp of Rs. 50 was 
filed and the Court ordered the case to be put 
on the date fixed. On June 21, 1940, the order 
sheet states ‘“‘Above deficit court-fee stamp 
putup Admit, Issue summons to defen- 
dant fixing July 17, 1940 for settlement of 
issue.” This date, July 17, 1940, is of im- 
portance, because the chief question that we 
have to consider is, whether the date on 
which the learned Munsif dismissed the suit 
for default was a date fixed for hearing of the 
suit. To proceed with the sequence of 
events, on July 17, 1940, the order sheet says 
“Summons served, plaintiff files hazirt. Plain- 
tiff to prove service and file 2 registered cards 
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Evidently, from 
this order it appears that although the report’ 
of the peon was received in Court saying that. 
the summons had been served the Court 
wanted the plaintiff to prove service. Then 
on July 29, 1940, the order is as follows: 
“Plaintiff files haziri. Plaintiff to comply 
with the above orders by August 1, 1940; 
positively, Inform.” On August 1, 1940; 
the order passed is ‘‘Plaintiff neither appears 
on repeated call nor takes any step. Order- 
ed, case dismissed for default.” Thereafter 
a petition was filed by the plaintiff for re- 
storation of the suit but that petition was 
Ka as being groundlesson August 15, 


From the facts gathered from the order 
sheet it appears that on July 17, 1940, the 
Court fixed July 29, 1940, not for the defen- 
dant to appear but for the plaintiff to prove 
service and file registered cards and as this 
was not done the suit came to be dismissed 
on August 1, 1940. Apparently, the order 
was made under O. IX, r. 3 of the Civil P. C., 
which says that “where neither party appears 
when the suit is called on for hearing, the 
Court may make an order that the suit be 
dismissed.” Now the question is whether 
July 29, 1940 or August 1, 1940 was a date 
fixed for hearing in this case. What amounts 
to a date fixed for hearing can be gathered 
from the series of decisions to which our at- 
tention has been drawn. 


In Chandra Shekhar v. Amir Begum (1) it 
was pointed out that 1. 1 of O. 1X contem- 
plates proceedings following upon the fixing 
of a date for the appearance of the defendant, 
and r. 3 of the Order would not apply unless 
a date has been fixed for the appearance of 
the defendant and neither party appears 
when the suit is called on for hearing on that 
date. 


In Balmakund Marwari v. Lachmi Narain 
Marwari, 57 Ind. Cas. 748 (2), Dawson 
Miller, C. J. observed that by hearing of the 
sult is meant 

“the hearing at which the Judge would be either 
taking evidence or hearing arguments or would have to 
consider questions relating to the determination of the 
suit which would enable him finally to come to an ad- 
judication upon it,” 
and that deciding merely some interlocutory 
matter between the parties as to the future 
conduct of the suit would not amount to hear- 
ing of the suit. 


(1) 49 A 592; 101 Ind. Cas. 676; 25 A LJ 437; AIR 
1927 All. 439. 

(2) 57 Ind. Cas. 748; 2 U P LR (Pat.) 197; AI R 
1920 Pat. 595. 
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In Sheikh Abdul Rahman v. Shib Lal 
Sahu (3), Jwala Prasad, A. C. J. observed as 
follows : 

“The word ‘hearing’ has not been defined in-the Code 
but it is obvious that it is used in the different rules 
With a view to state the different purposes for which 
a date for hearing of the suit is fixed. Now in O. IX, 
r. I, read with r. 3 it would appear that after the in- 
stitution of the suit when the summons is issued upon 
the defendants calling upon them to appear upon a 
particular date that date is the first hearing of the suit, 
and if the parties fail to appear when the suit is called 
on for hearing on that date the plaintiff’s suit is dismiss- 
ed for default. Various steps have to be taken by the 
parties in a suit in order that it may be ready for final 
hearing; which means the examination of witnesses, 
the tendering of documents, and the hearing of argu- 
ments. At the intermediate stage in order to enable 
or compel the parties to take necessary steps in the pro- 
secution cf the case the Court may fix dates for some 
particular action to be taken. These dates are dates 
for the hearing of that particular matter which is speci- 
fied in the order of the Court,” 


In that case his Lordship held that the 
date, June 6, was a date fixed for the appoint- 
ment of a guardian of the minor defendants 
and it was not for the disposal of the case. 

- In another case in this Court, in Sripati 
Saran, Prasad Singh v. Indarjit Mahton (4) 

it was held that where the Munsif calls upon 
the plaintiff to file process fees and copies of 
the plaint by a certain date, but on that date 
nothing is done, and the suit is dismissed, 
that order is illegal inasmuch as the Munsif 
had no power to require a plaintiff to file 
process fee before fixing a date for the ap- 
pearance of the defendant. It was pointed 
out there that the proper course was to fix a 
date for the appearance of the defendant and 
directing the plaintiff to file process fees 
within a reasonable period short of that date. 
In the opinion of the learned Judge the suit 
could not have been dismissed on the date 
fixed for filing the process fees; but if the 
plaintiff had defaulted, the suit could then 
have been dismissed on the date fixed for the 
defendant’s appearance if the defendant had 
failed to appear. 

In an unreported Single Judge decision of 
this Court in Maharaja Bahadur Ram Ran- 
bijaya Prasad Singh v. Achariya Kumar 
Tewari and others (Civil Revision No. 597 of 
1940, dispossd of on January 13, 1941) a 
different view was taken but all the decisions 
referred to above do not seem to have been 
before the learned Judge. 

Now looking at the various dates in the 
order sheet and the authorities referred to 
above, it is clear that July 29, 1940 and 


August 1, 1940 were not dates fixed for hear- 

(3) 6 P LJ 650 (655); 63 Ind. Cas. JLIP L T 
372; a Pat. 81; 4UPLR (Pat.) 13; AIR 1992 
Pat. 252. 


(4) 19 P L T 854; 179 Ind, Cas. 563; 5 B R264; 11 
R P 397 (1); A IR 1939 Pat, 160. 
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Ing: these two dates were fixed merely for 
proof of service. If that proof was not forth- 
coming, steps could be taken under O. IX, 
r. 9, and after fixing a date for hearing if the 
Plaintiff still defaulted, then the suit was 
liable to be dismissed. I am, therefore, of 
Opinion that the lower Court acted illegally 
In dismissing the suit on the date it did. 

I would allow the application and send 
back the case to the Court below to be restor- 
ed to the fileand disposed of in accordance 
with law. The applicant is enttiled to his 
costs, hearing fee two gold mohurs, 


Rowland, J.—I agree, 
S. Application allowed. 





OUDH CHIEF COURT 
Miscellaneous Appeals Nos. 5 and 40 of 
1940 


September 1, 1941 
AGARWAL AND MADELEY, JJ. 
BHABOOTI SINGH AND OTHERS 
— PLAINTIFF3-—A PPELLANTS 
VETSUS 
CHANDRAPAL SINGH AND OTHERS — 
DEFENDANTS— RESPONDENTS 

Court-fee—Relief for declaration that plaintiff is 
owner of property does not include relief for pos- 
sesston—Court-fee payable is not ad valorem but only 
Rs. 15, 

The law allows a plaintiff if heis in possession of 
property or if the defendant is not in possession to get 
a declaratory decree only that he isthe owner of the 
suit property. Ife is out of possession and if he gets 
a declaratory decree he will not be entitled to take pos- 
session under that decree. The relief for possession js 
not implied in the relief for such a declaration and 
the plaintiffs need not pay a court-fee for posses- 
sion. When the plaintiff has claimed two such declara- 
tions in respect of two sets of properties, comprising 
two causes of action, he has to pay court-fee -of Rs. 15 
only on each relief. 172 Ind. Cas, 81 (i), 152 Ind. Cas, 
312 (2) and 150 Ind. Cas. 722 (3), relied on 


Misc. A. against the order of the Civil 
Judge of Rae Bareli, dated September 25, 
1939. 

Messrs. Harder Husain and H. H. Zaidi, 
for the Appellants. 

Mr. M. Wasim, for Respondent No. 1. 

Rai Bahadur H. K. Ghose, the Govt. Advo.- 
cate, for the Crown. 


Agarwal, J.—These two Miscellaneous 
Appeals Nos. 5 and 40 of 1940 are against two 
orders of the Civil Judge of Rae Bareli 
dated September 25, 1939 and May 11, 1940, 
The appellants who are the plaintiffs have 
been asked to pay certain court-fee by these 
orders. l 

One Rampal Singh taluqdar of Nuruddin- 
pur in the District of Rae Bareli died on 
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October 32, 1897, leaving two widows Jadu- 
nath Kuar and Sukhraj Kuar and his mother 
Maharaj Kuar. . Jadunath Kuar entered 
into possession of the property after 
the death of Rampal Singh. She died on 
March 18, 1938 and the Court of Wards took 
possession under s. 14 of the Court of Wards 
Act. - One Bachcha Singh alias Rama 
Jadopal Singh claimed to have been adopted 
by Rani Jadunath Kuar and one Chandrapal 
Singh claimed to be the next heir. Mutation 
on names was efiected on January 17, 1939, 
in favour of Chandrapal Singh. The appel- 
lant Bhabooti Singh brought a suit on Janu- 
ary 30, 1939, against Chandrapal Singh, 
Bachcha Singh and one Ram Bharcsey Singh 
in respect-: of the property left by Rani 
Jadunath Kuar and the personal and self- 
acquired property of Babuain Maharaj Kuar 
who died on October 4, 1938. The junior 
widow Sukbraj Kuar had also died on 
May 29, 1938. The prcperty left by Jadunath 
Kuar was mentioned in listis A and B of 
the plaint and that left by Babuain Maharaj 
Kuar in lists C and D. The plaintiff claimed 
the following reliefs. 

(a) that by means of a decree of this 
Court a declaration be made to this effect 
that the plaintiff is owner of and entitled 
to the property in suit mentioned in lists 
A.B.CandD and that the defendants have 
no right in if, 

_ (b) that any other relief to which the 
plaintiff be found entitled on the facts and 
‘merits. of the case be granted, and __ 

(c) that the defendants be made to pay 
eosts of the suit.to the plaintiff. 

Plaintiffs Nos. 2 and 3 were added sub- 
sequent to the filing of the suit. 

At the date of the institution of the suit, 
the property left by Jadunath Kuar was 
under the management of the Court ol Wards 
and that left by Maharaj Kuar was under 
attachment under s. 146 of the Criminal P. C. 
The defendant Chandrapal Singh pleaded 
that the court-fee paid was insufficient and 
that a declaratory suit was not maintain- 
able as the plaintiff No. 1 was not in posses- 
sion of the property in suit. After the in- 
stitution of the suit the plaintiff applied for 
a Receiver to be appointed and the Deputy 
Commissioner ‘of Rae Bareli was appointed 
‘Receiver. 

The’ learned Civil Judge decided on 
‘September 25, 1939, that the plaintiffs should 
pay court-fee on the value of the property 
‘in suit within two months otherwise the suit 
would stand dismissed. His successor ordered 
on May 11, 1940, that the plaintifis should 
pay court-fee on the aggregate of lists A 
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and B and court-fee on the aggregate of 
lists C and D. The plaintiffs appealed from 
these orders but paid court-fee and proceed- 
ed with the suit. The.suit has been decreed 
in regard to some property and dismissed 
as to the rest. The order of Receivership 
has been discharged. The learned Civil 
Judge held in his order dated September 25, 
1939, that the plaintiffs were out of posses- 
sion and the possession of the Court of 
Wards at the date of the institution of the 
suit was not on behalfof an undetermined 
owner but on behalf of the defendant No. 2 
and as the effect of the declaration sought 
by the plaintiffs would naturally be that 
they would be put in possession of the pro- 
perty over which defendant No. 2 is in 
possession through the Court of Wards on the 
date of the institution of the suit, the adop- 
tion deed executed by Jadunath Kuar in his 
favour would be set aside and the mutation 
order would he nullified, and so a con- 
sequential relief for possession was implied, 
in the relief for declaration. He, therefore, 
held that the plaintiffs should pay ad valorem 
court-fee on the value of the property. . 

-It has been argued before us on behalf of 
the plaintiffs that the Deputy. Commissioner 
was in possession on behalf of an umn- 
determined owner and the respondents have 
argued that he was in possession on behalf 
of the defendants and that the plaintiff No. 1 
in any case was not in possession through 
him. J am of opinion, that it need not be 
decided in this case whether the plaintiff 
No. l was in possession of the property or 
not. He maintains that he was in possession 
at the date of the institution of the suit and 
at least the defendants were not in posses- 
sion so he was entitled to bring a declaratory 
suit. The learned Civil Judge has relied 
on three cases Rup Rani v. Bithal Das (A. 
I. R. 1938 Oudh, 1) (1), Mathura Prasad ~v. 
Ram Lal (A. I. R. 1934 Oudh, 505) (2) and 
Lallo Prasad v. Sahebdin Singh (11 O. W. 
N., 488) (3). He has held that in cases like 
the present one, Courts should not look 
only to the language of the plaint but should 
look to the intention of the plaintiff and the 
legal effect if the claim is decreed and that 
if it appears to the Court that by certain 
devices the plaintiff wants to save-court-fee, 
it should not -be allowed. . In the. case of 
11.0, W. N. 488, (3), the suit was for a de- 
claration that a simple money decree obtain- 


(DA IR 1988 Oudh 1; 172 Ind. Cas, 81; 1937 O WN 
1186; 10 R O 158; 1937 O L R 587 F'B.) < 
yA 1 R 1934 Oudh 505; 152 Ind. Cas. 312; 11 O W 
N 1292; 198: OL R 837; 7 R O 198 (2). F 
(3) 11 OW N 488; 150 Ind, : Cas. 722; A I:R 1934 
Oudh 21g; 8 Luck. 668; TR O43... . 
Z 
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ed by the defendant against the deceased 
father of the plaintiffs was not binding on 
them and the joint family property in the 
hands of the plaintiffs was not atlachable. It 
was held that the obvious result of the decree 


asked for by the plaintiffs would be to save ` 


them from payment of the decretal money 
and a consequential relief is implied in the 
declaration asked for. In the case of A. I. 
R. 1934 Oudh, 505 (2) it was held that though 
the suit was framed as one for a declara- 
tion, yet the plaintiff had in substance asked 
for cancellation of the deed of wagf and, 
therefore, ad valorem court-fee was payable. 
In the case-of A. I. R. 1988 Oudh,1 (1) a 


person who was a party to a decree for a 


declaration that the decree was illegal and 
void. It was held that the effect of the de- 
claration would be to relieve the plaintiff 
of the liability to pay the decree and, there- 
fore, ad valorem court-fee was required. The 
present case is distinguishable from all 
those cases, The law allows a plaintiff if he 
is in possession of property or if the defen- 
dant is not in possession to get a declaratory 
decree only. Ifthe is out of possession and 
if he gets a- declaratory decree he will not 
be entitled to take possession under that 
decree. ‘In the cases cited by the learned 
Civil Judge. the plaintiff's object was gained 
if the relief claimed by him was granted 
but in the present case the plaintiff No. 1 
will net be able to get possession, if he is out 
of it, by being granted a declaratory decree. 
I am of opinion that the relief for possession 
was not implied in the relief for a declara- 
tion and that the plaintiffs need not have paid 
a court-fee for possession. They have in fact 
claimed two reliefs, (1) that plaintiff No. 1 
is the owner of the property left by Jadunath 
Kuar and (2) that heis the owner of the 
property left by Maharaj Kuar. These two 
ladies died on different dates and the plain- 
tiffs had two causes of action. They cught, 
therefore; to pay ks. 15 for each relief. The 
plaintiffs. paid the court-fee ordered and prc- 
ceeded with the suit but that does not debar 
them from raising the question of court- 
fee. . The plaintiffs have got a declaratory 
decree only which may prove infructious if 
they are notin possession. -It will be very 
inequitable to ask them to pay court-fee for 
.poseession but-to give them a declaratory 
decree only. 
_ I would, therefore, allow the appeals and 

modify the order of the lower Court to this 
extent that the plaintiffs need pay Rs. 15 
more, than the amount originally paid. No 
order as to costs. : 

Madeley, J.—I concur. = ee 
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By the Gourt.— We allow the appeals and - 
modify the order of the lower Court to this 
extent that the court-fee payable on the 
plaint was Rs. 30. No order as to costs. 

A certificate for the refund of the court- 
fee paid minus Rs. 30 may be given to-the.. 
appellants under s. 6-A (4) Court Fees Act. 


D. i Appeals allowed. 


BOMBAY HIGH COURT ` 
Civil Revision Application No. 321 of 1940- 
February 20, 1941 
Beaumont, CO. J, AND MACKLIN, Je. 
JAMIYATRAM GAURISHANKAR: ` 
JOSHI — APPLICANT , 


VETSUS 
UMIYASHANKAR PRANSHANKAR’ 
JOSHI AND OTHERS— OPPONENTS, . ; 
Civil Procedure Code (Act V of 1908), s. 73—Decree 
against person individually and decree as representa- 
tive of deceased—W hether decrees against. “same judg- 
ment-debtor’’—Holders of decrees, whether entitled to 
rateable distribution. a 
It would not be unduly stretching the language of 
s. 73, Civil P. C., to say that the expression ‘“‘the-dame. 
judgment-debtor’’ denotes identity of individuality’ and 
identity of character, and that two decrees obtained 
against the same individual, but in different capacities, 
may be regarded as not obtained against the same judg- 
ment-debtor. Therefore, a decree against a- -person in- 
dividually and a decree against that person‘ag repre- 
sentative of a deceased person cannot be held to be 
decrees against the same judgment-debtor wit!.in the 
meaning of s. 73 so as to entitle the holders of the two 
decrees torateable distribution. 162 Ind. Cas.. 702 (D, 
dissented from. EH 
[Case-law relied on.] ae 
If the language of an Act is sufficiently clear, ’ tlie 
Court can only give effect to it, however inequitable or 
unjust the result of such a construction may seem‘to 
the Court tobe. Butifthe Court can aveid constru- 
ingan Act goas tocause what the Court regards as 
injustice, it certainly ought to do ao. “ 


C. R. App. from an order passed by the 
Sub-Judge, at Umreth, in Regular Darkhust 
No. G8 of 1940. i 

Mr. C. K. Shah, for the Applicant. :.7" >: 

Mr. J. C. Shah, for the Opponerits. “=: x 


Beaumont, C. J—This is a revision ap- 
plication in execution, which raises a ques- 
tion under s. 73, Civil P.C., 1908. There 
were two decrees, the first being against 
three perscns personally and- a fọurtl per- 
son whose existence can be igndéred-I think, 
and the second against the same three per- 


‘sons aS the heirs of their deceased father. 


The. question which arises is whether a de- 
cree against a person individually and a 
decree against that person as representative 
of a deceased person, can be held to. be 
decrees against the same judgment-debtor 
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within the meaning of s. 73 so as to entitle 
the holders of the two decrees to rateable 
distribution, Mr. C. K. Shah for the appli- 
cant relies on a recent decisicn of the Cal- 
cutta High Court in Hemendra Nath v. East 
Bengal Commercial Bank (1) in which the 
Court held that in such a case the decrees 
were against the same judgment-debtor. On 
the other hand, Mr. J. Œ. Shah relies on 
decisions of other High Courts in which the 
opposite view has been taken. The question 
does not seem to have come befcre this 
Court. 

When there is a conflict of authority upon 
a question, I like to consider the matter in 
the first instance apart from authority. 
Section 78, Civil P. C., provides, so far as 
material, that where assets are held by a 
Court and more persons than one have, be- 
fore the receipt of such assets, made appli- 
cation to the Court for the execution of 
decrees for the payment of money passed 
against the same judgment-debtor, the assets 
Shall be rateably distributed among all such 
persons. “Judgment-debtor” is defined in 
s. 2 (10) asmeaning any person against whom 
a decree has been passed or an order capable 
of execution has been made. The argument 
for the applicant is that the language of s. 73 
is quite clear, that a decree against a parti- 
cular person in his individual capacity and 
another decree against that person in a 
representative capacity are nevertheless both 
decrees against the same person, and, there- 
fore, against the same judgment-debtor 
within the definition. I agree that, if one 
gives the most literal meaning to the word 
“yudgment--debtor” that result must 
follow. For the respondent it is argued that 
a person, who may be an individual or a 
corporation, can for legal purposes be regard- 
ed sometimes as two persons. I am not pre- 
pared to accept that view, and I always de- 
precate the practice, which is sometimes fol- 
lowed, of making the same person a party 
twice over where he represents different inter- 
ests. But at the same time the same person 
may hold different characters, and he may be 
a party to litigation in different capacities, 
and I apprehend that it would always be 
open to the Court to allow a party to appear 
and argue in different capacities by different 
Counsel, if that course is necessary to avoid 
one-aspect of the matter not being put before 
the Court. Therefore, the Court recognizes, 
and certainly the framers of the Civil P. C. 
have recognized, that the same person may 
appear in various capacities, and it would 
(3) 63 0923; 162 Ind. as, 702; A I R 1936 Cal. 210; 
40 OW N 570;8 RO 648. 
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seem to me not to be unduly stretching the 
language of s. 73 to say that the expression 


“the same judgment-debtor” denotes identity 
of individuality and identity of character, 


‘and that two decrees obtained against the 


Same individual, but in different capacities, 
may be regarded as not obtained against the 
Same judgment-debtor. In considering whe- 
ther to give a literal or a less literal mean- 
ing to s. 73, I think that any Court must 
have regard to the consequences which are 
likely to follow from either construction. It 
Seems to me thatthe grossest injustice and 
absurdity may follow from holding that 
clecrees against the same person must always 
be regarded as decrees against the same 
judgment-debtor for ihe purposes of s. 73. 
One may have creditors of estate of A, 
which is solvent, being compelled to share 
the assets of that estate with the creditors of 
estate B, which is insolvent and possesses 
no assets, merely because there is a common 
trustee of the two estates. It is not difficult 
to imagine the confusion which might arise 
in the case of a corporation sole, like the 
Official Assignee of Bombay, who may have 
decrees passed against him as representative 
of many different estates. No doubt, if the 
language of an Act of Parliament is suf- 
ficiently clear, the Court can only give effect 
to it, however inequitable or unjust the 
result of such a construction may seem to 
the Court to be. But if the Court can avoid 
construing an Act of Parliament so as to 
cause what the Court regards as injustice, in 
my opinion, it certainly ought todoso. I 
think it is not unduly stretching the expres- 
sion “the same judgmeni-debtor” to say that 
it denotes identity not only of individuality 
but of character or interest. 

Coming now to the authorities, no doubt 
the Calcutta High Court in Hemendra Nath 
v. Hast Bengal Commercial Bank (1) has 
adopted a strict construction of the expres- 
sion “the same judgment-debtor,”’ and has 
held that, if the individual against whom 
two decrees are obtained is the same, then 
one cannot look further and consider whether 
his interests or character are the same. In 
so construing the Act the Court has to some 
extent purported to follow the decision of 
this Court in Govind Abaji v. Mohoniraj 
Vinayak (2). That was a case in which there 
was one decree against’a deceased person 
and another decree against his legal repre- 
sentative, and this Court held that inasmuch 
as the decrees were against two distinct in- 
dividuals, they could not be said to be against 
the same judgment-debtor, although the 

(2) 25 B 494; 3 Bom. L R 407. 
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two individuals represented the same estate. 
On the other hand, the High Court of Madras 
has taken a different view, and has held that 
In such a case the judgment-debtor is the 
same. The most recent case is Rama 
Krishnan v. Kasi Viswanathan Chettiar 
(3). We are not concerned. with that ques- 
tion; and indeed we are bound by the deci- 
sion of this Court. But it is one thing to 
say that decrees against two distinct indivi- 
duals cannot be said to be decrees against 
the same judgment-debtor, and quite another 
to say that decrees against the same indivi- 
dual, though in different capacities, must be 
regarded as decrees against the same judg- 
ment-debtor. Other High Court have taken 
the same view of s.73as I do. In Rama 
Krishnan v. Kasi Viswanathan Chettiar (3), 
Pandrang Row, J., in the course of his judg- 
ment says (p. 98*) : 

“It has also been held, and here too there is no 
dispute, that even though the person against whom 
the decrees were passed is the same in name, s. 73 
will not apply unless that person occupied the same 
character in all the decrees; for instance, where one 
decree was passed against A in his personal capacity 


and another against him as heir of P, the two decrees 
are not against the same judgment-debtor.” 


The same view has been taken by the 
Allahabad High Court in Bhola Nath v. 
Maqul.un-nissa (4) and by the Lahore High 
Court in Sadhu Ram v. Chanpat Rai-Talu 
Ram (5) and there isa dictum to the same 
effect in Balmer Lowrie & Co. v. Jadunath 
Banerjee (6). The balance of authorities is 
in favour of the view which, I think, is the 
right one of the construction of the expres- 
sion “the same judgment-debtor.” We must 
hold, therefore, that in this case there is no 
right of rateable distribution, and that was 
the view taken by the lower Court. The 
revision application, therefore, will. be dis- 
missed with costs. 


Macklin, J.—I agree. 


D, Revision dismissed. 


(3) 59 M 93; 159 Ind. Cas. 501; A I R 1936 Mad. 40: 
69 M LJ’ 711; (1935) M W N 960; 42 L W 835; BRM 
506 (F B). 

(4) 25 A 28; A W N 1903, 184. 

(5) A I R 1937 Lah. 937; 175 Ind. Cas. 334; 40 P L 
R 419; I L R (1937) Lah. 637; 10 RL 723. 

(6) 42 C 1; 27 Ind. Cas. 644 A I R 1915 Cal. 658: 19 
O W N 1202. 
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Criminal Appeal No. 13 of 1941 
August 13, 1941 
MANOHAR LALL AND MEREDITH, JJ, 
DIKSON MALI AND anotHER—APPELLANTS 


versus 
EMPEROR— RESPONDENT 


Criminal EEE an Retracted—Value of, 
against co-accused — Confession recorded after ac- 
cused being in Police custody for six days and in 
presence of armed Police — Motive of confession not 
asked—No corroboration—Value of such confession— 
Defence—Crown supplying Pleader for defence of 
accused—Duty of Crown, Judge and Pleader pointed 
out 

Where the retracted confessions of the accused were 
recorded after they had been in the custody of the 
Police for six days and in the presence of an armed 
Police and the Magistrate did not ask the accused as to 
why they were makiitg the confessions or as to the 
motive which urged them to make these confessions 
and the confession had not been corroborated in any 
material particular but on the other hand there was 
evidence which disproved the strength of the links 
which were suggested to be found in the confession : 

Held, that it was unsafe to rely on the retracted con- 
fession. The Queen v. Thompson (2), relied on 

Although it is not illegal to actupon a retracted con- 
fession so far asthe maker thereof is concerned pro- 
vided the Court believes it to be true, es a rule of 
prudence it is unsafe to rely upon a retracted confes- 
sion made by an accused unless it is corroborated 
in material particulars so as to satisfy the Court that 
the confession rmay*be acted upon, and a retracted 
confession is very slight evidence indeed against the 
co-accused who are named as participants in the crime. 

[p. 599, col. 2] 

Those whose duty it is to select lawyers to defend at 
the expenses of the Crown should not treat the selection 
as a matter of patronage for the benefit of the lawyer 
so appointed. The selection should be made from 
among young menof marked ability. It is frequently 
found that the persons actually appointed do their 
work very badly and conspicuous opportunities for cross- 
examination and obvious arguments are entirely ignor- 
ed. In such circumstances the trial Judge should 
remember that he has the duty not only to the prosecu- 
tion but to the defence. He has the Police diary in 
front of him and should use his greater experience to 
cross-examine the witnesses when he sees thatthe 
defence lawyer is incompetent. He should not do this 
unnecessarily but only when it is desirable in the 
interest of justice. 173 Ind. Oas. 833 (1), relied 
on. [p. 600, col. 1) 

The only legitimate purpose for which the Police diary 
may be used is to assist the Court which tried the case 
by suggesting means of further elucidating points which 
need clearing up, and which are material for the pur- 
pose of doing justice between the Crown and the accused, 
but not as containing entries which can by themselves 
be taken to be evidence of any date, fact, or statement 
contained in the diary. 39 Ind. Cas. 311 (4), fol- 
lowed. [p. 601, col. 2] 

Per Meredith, J.—One of the questions which the 
Magistrate recording the confession should ask is: “why 
are you making this confession, knowing that it may be 
used against you ?”’ ([p. 602, col. 1.) 


Cr. A. against an order of the Agency 
Sessions Judge of Koraput, dated April 2, 
1941, 
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ve, Mr. S. .C,.Chakraverty (amicus Curie), 


for the Appellants. 


The Public Prosecutor for Orissa, for the 
Crown. 


Manohar Lall, J.—This is a jail appeal 
by ‘three persons who have been convicted 


“by the learned Agency Sessions Judge of 


Koraput by his order dated April 2, 1941, 


| - for an offence under s. 302, I. P. C. and sen- 


'tenced to transportation for life. 


The case of the prosecution is that on 


. December 30, 1940, the three appellants 
~ | jointly beat to death the deceased Buda 
<- ` Mali under a mohua tree in village Motigam 
ia, the appellants. are men of different castes 


‘residing in that. village. 


aper 


=n u: aIt has been amply established by the evi- 


"Eeg bey 


D 


“dence that the appellant Dikson Mali had a 


~ ev- quarrel with the deceastd because the latter 


#3 this wife Naik Buda. 


[Bie] suspected him of illicit intercourse with 
It is enough to refer to 


- " (the evidence of Urdhab Mali the father-in- 


~ 


.law.ofthe appellant, who states that in the 
last Dasahra his daughter came to his house 
and complained that the appellant was ill- 


- treating her because he suspected her of 


. being too friendly with Buda Mali. There- 


upon the witness went to Motigam where the 


< appellant resides and called a pan chayatat the 


a 


* 


‘Buda not to go to Dikson’s house and told 


k 


house of the Gauntia. The panchas assembl- 
ed; sent for Dikson and Buda and warned 


Dikson not to chastise his wife any more. 


` ., This evidence is supported by the evidence 
“ of the Gauntia himself, P. W., No. 12, as well 


' as- by the evidence of Ghansi Ganda, P. W, 


. No. 3, who is the Ganda of the village. The 
- prosecution has further adduced some eyi- 


_ dence to establish that notwithstanding the 
: panchayat the deceased did 


not give up 


his attentions to Naik Buda. For instance 


© P. W. No. 7 relates to an incident which 


. happens on Wednesday previous to the date 


of occurrence in these words : 
“I heard of Buda's death on Tuesday. The previ- 
ous Wednesday I went to Mohana Shandy, On my re- 


_ turn home I saw Dikson and Buda in the path. They 


` with me towards my village, 


` were quarrelling and J] heard Dikson say “Take care, 
` you are having illicit intrigue with my wife. 


1 shall 
I interfered and took Buda Mali 
Dikson went off.” 

P. W. No. 4, Bara Mali stated that he knew 
that Buda used to go to Dikson’s house now 
and then that Dikson accused Buda of illicit 
intimacy with his wife and told him nct to 
come to his house and that he reprimanded 
his wife for her intimacy with Buda—the evi. 
dence is not clear as to the time about which 
the witness is speaking. 

Karly in the morning of Tuesday, Decem- 
ber 31, 1940, Butia Mali aged about ten 


sea what I can do. 
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went to his nigar field to watch the crop, 
but on the way he found his father, the de- 
ceased lying dead underneath a mohua 
tree, with injuries on the head, lobe of the 
ear and right side of the face, Upon an 
outery raised by him Jogu Mali and another 
who were in the field close by came ‘running 


up. The boy later related the incident to 
, Ghari Ganda and the Gauntia and was sent 


to the Police Station Jorigam which is 27 
miles away from his village Motigam, and 
there he lodged the first information at 
8 P,m. In that information he stated that 
on the previous night while he was cooking 
his food after the lamps were lit and the de- 
ceased was lying ona cot one person came 
and called his father to follow him with the 
adda (measure) to parchase kachya paddy ; 
upon hearing this the deceased went away 
holding the addaand a stick and never re- 
turned alive. The boy suspected that the 
persons of Jhikarpada to whom the deceas- 
ed had advanced loans may have come and 
taken his father with them upon the pre- 
text that they would give him paddy. The 
Sub-Inspector reached the scene of occur- 
rence on January l, at 3 r.m. He says that 
upon the information received from Chota 
Mali (P. W. No. 8) he sent for the appellant 
Ransai Lohara and learnt from him about 
certain weapons which will be found in the 
house of the three appellants, Accordingly 
on a search being made a heavy stick was 
recovered from the house of the appellant, 
Dikson Mali. The appellant Ransai Lohara 
was taken in custody on January 2, 1941. 
The Sub-Inspector further states that all 
three aceused took him to a river and on 
their information a bag containing rupees 
was recovered from a bush there—the bag 
was recovered by accused No. 2 and was 
found to contain Rs. 5-6-6. Thereupon it 
is stated that all the accused persons again 
took the Sub-Inspector to the house of one 
Majid Khan and-from under the eaves of 
that house the appellant Ransai Lohara took 
out from a pot ared bordered cloth. It is 
suggested by the prosecution that the net 
bag contained Rs. 10 and was on the person 
of the deceased when he left the house on 
the fatal night and also that the red border- 
ed cloth was wrapped round the waist of 
the deceased when he was done to death 
under the mohua tree. It may be stated 
that as the result of asearch a hammer was 
produced by Ransai Lohara and a pen knife 
was produced by Chhoti Bairagi from their 
respective houses, 

The three accused in custody were sent 
from the village on January 4, 1941, They 
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were produced before a Magistrate for re- 
cording their confessions. The confessions 
were recorded by Mr. U. N. Rath, First 


Class Magistrate of Naurangpur on January. 


9, 1941, at 11 a.m. In the confession all the 
three accused stated that the Police arrest- 
ed them on a Saturday, that after arrest 
they were taken to Jorigam where they 
were kept fora day and that they reached 
Naurangpur on January 8, 1941 and were 
lodged in the jail. All the accused were 
placed in charge of an armed Police peon, 
Laximnarayan. The learned Magistrate on 
being satisfied that there was no Police 
Officer in Court or in place whence the pro- 
ceeding could be seen or heard except the 
armed Police peon proceeded to question 
the accused and on being satisfied ‘that the 
‘confessions which they wanted to make were 
voluntary he recorded their respective con- 
fessions. These confessions are very brief 
and are to the effect that the appellant 
Dikson Mali paid a sum of four annas to 
Ransai Lohara to call the deceased to the 
threshing floor whereupon the other two 
accused went there and Ransal Lohara 
struck the deceased on the head with an 
iron hammer, Dikson struck him with a lathi 
and Chhoti Bairagi struck him witha pen 
knife. In the committing Magistrate's 
Court where the proceedings terminated on 
March 1, 1941, the accused persons retract- 
ed their confessions and asserted that the 
whole of the evidence given by the prosecu- 
tion was false. This retraction was adhered 
to atthe trial before the Agency Sessions 
Judge when Dikson Mali said that the Sub- 
Inspector beat him to make a confession. He 
added thatthe other two accused’ were not 
related to him and that he would not have 
committed the offence in their presence, 
The examination of the appellant Ransai 
Lohara under s. 364, Criminal P. O. shows 
that the learned Sessions Judge asked him 
the following questions: “You have heard 
your statement in the lower Court. Have 
you anything to say’? The statement in the 
lower Court was :— 
You have heard the witnesses. 
you anything to say ? 
What I am to say ? 
a you got any witnesses. 
O. 
Can you engage a Vakil ? 
. No. 
The answer as recorded by the learned 


Sessions Judge is as follows : 

“It is correct. Dikson gave me anna four and asked 
to call Buda Mali. Then I went and called him and 
went away. I said the other accused had killed him, 
because the Sub-Inspector said I had done it. De- 

® 


Have 


© 


popop 
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ceased did not belong to my caste, why should I do 
it.” 

It seems to me there has been some error 
in recording the question. It may be that 
the learned Sessions Judge intended to ask 
him whether his statement which was in the 
form of a confession to Mr. U. N. Rath was 
correct. 

The appellant Chhoti Bairagi was asked a 
similar question. The record in this case 
also suffers from a similar defect. The ap- 
pellant answered that the Sub-Inspector ar- 
rested hira and seized’ the knife from his 
house, that he did not go with the other ac- 
cused to the scene of the murder and that he 
did not cut the deceased’s ear. 


From the above brief outline of the case 
of the prosecution 1tis obvious that the con- 
viction rests mainly upon the retracted con- 
fessions. It has been held in a large num. 
ber of cases that although it is not illegal to 
act upon a retracted confession so far as the 
maker therecf is concerned provided the 
Court believes it to be true, but generally as 
a rule of prudence itis unsafe to rely upon 
a retracted confession made by an accused 
unless it is corroborated in material particu- 
lars so as to satisfy the Court that the con- 
fession may be acted upon, and that a retract- 
ed confession is very slight evidence indeed 
against the co-accused who are named as 
participants in the crime. | 

The appellant Dikson Mali had the strong- 
est motive to do away with the deceased but 
unfortunately there is no evidence at all 
upon which it can be held that his retracted 
coufession is true. There is noevidence that 
this appellant gave four annas to Ransai 
Lohara, that Ransai Lohara took the de- 
ceased to this:appellant and that this appel- 
lant struck the deceased with the lathi at 
the place of occurrence. His conviction, 
therefore, must be set aside. 

The appellant Chhoti Bairagi had no motive 
whatever to join Dikson in the fatal assault 
on the deceased. There is no corroboration 
of his retracted confession that he went 
to the threshing floor: and that he was 
present when J.ohara struck the deceased 
with the hammer and Dikson struck him 
with lathi. It may be noted that in his 
confession which was subsequently retracted 
so far his own part was concerned he 
stated : 


“I was afraid and moved aside. They said to me 
I was afraid I struck him in 
the side of the ear, with a knife. By that timehe 
died”. 

This appellant belongs to a different class 
and there is no reason why ke should have 


joined Dikşon or Lohara in killing the 


| 
. ate 
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deceased. His confession which has been 
retracted remains absolutely uncorroborat- 
ed on any material particular. In his case 
also I would set aside his conviction. 

The casé--of Ransai Lohara stands on 
a somewhat different footing. The prosecu- 
tion has adduced some evidence that this 
appellant was the person who was last seen 
alive with the deceased, that it was this 
accused who called the deceased after the 
lamps were lit, that he produced the money 
bag and the red bordered cloth which were 
on the person of the deceased and that the 
deceased left his house alive that night with 
him. His case, therefore, requires careful 
consideration. 

The accused in the present case had told 
the committing Magistrate that they were 
too poor to engage ae lawyer to defend 
them. In the Sessions Court a lawyer was 
engaged at the expense of the Crown to 
defend them but he appears to have con- 
ducted the defence in a mcst perfunctory 
manner. I would like to recall here the 
following observations made by a Division 
Bench of this Court in the case of Darpan 
Potdarin v. Emperor 173 Ind Cas. 833 (1): 


“We desire to make, some remarks about the 
defence of prisoners who are too pcor to instruct lawyers 
on their own account Those whose duty itis to select 
lawyers to defend at the expenses of the Crown should 


‘not treat the selection as a matter of patronage for 


the benefit of the Jawyer so appointed. The selec- 


. tion should be made from among young men of marked 


ability. We have frequently observed that the persons 
actually appointed do their work very badly and 
conspicious opportunities for orcss-examination and 
obvious arguments are entirely ignored. In such cir- 
cumstances also the trial Judge should remember 
that he has the duty not only to the prosecution but to 
the defencé. He has the Policediary in front of him 
and should use his greater experience to cross-examine 
the witnesses when he sees that the defence lawyer 
is incompetent. He should not do this unnecessarily 
but only when it is desirable in the interest of justice.” 


As I shall presently show the record, 
of this case gives abundant evidence of the 
fact that the defence lawyer failed in 
putting obvious questions to the witnesses 
for the prosecution and the learned Judge 
did not care to use his experience to cross- 
examine the witnesses even though the Police 
diary and the record of the committing Magis- 
trate’s Court were in front of him. 

At the outset it must be held that no 
explanation has been given by the prosecu- 
tion as to why the accused Ransai Lohara 
who -was arrested by the Sub-Inspector on 
January 2, 1941 was kept by him in custody 
for more than twenty-four hours. Further 
no explanation is offered as to why it 


(1) 173 Ind. Cas. 833; A I R 1938 Pat. 153; 10 R P 
456; 4 B R342; 39 Or. L J. 384. 
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tcok five days to bring the accused before 
the learned Magistrate at Naurangpur. 
The confessions of the accused were, there- 
fore, recorded after they had been in the 
custody of the Police for six days and in 
the presence of an armed Police. Again 
the Magistrate did not ask the accused as 
to why they were making the confessions 
cr as tothe motive which urged them to 
make these confessions. I desire to draw 
attention to the following remarks of Cave, J. 
In the case of The Queen v. Thompson (2): 


“I would add that for my part I always suspect 
these confessions, which are supposed to be the 
offspring of penitence and remorse and which never- 
theless are repudiated by the prisoner at the trial. It 
is remarkable that it is on very rare occurrence 
for evidence of a confession to be given when the 
preof of the prisoner’s guilt is otherwise clear and 
satisfactory; but when it is not clear and satisfactory, 
the prisoner is not unfrequently alleged to have been 
seized with the desire born of penitence and remorse 
to supplement it with a confession; a desire which 
vanishes as soon as he appearsin a Court of Justice.” 


Lord Coleridge, ©. J. Hawkins, Day 
and Wills, JJ. concurred. The remarks 
of Straight, Offg, O. J., in Queen-E'mpress 
v. Babu Lal (3), are equally instructive and 
apposite. 

I now proceed to consider the extent of the 
corroboration which is said to be afforded 
by the evidence of prosecution to the retract- 
ed confession of this appellant. (His Lord- 
ship reviewed the evidence in this respect 
and continued ) 

I, therefore, conclude that there is no 
evidence on the record to justify the con- 
clusion that the confession of this appellant 
even 1f itis strained to mean that that he 
went out with the deceased on Monday 
night is corroborated and may, therefore, be 
accepted as correct, 

It has been strongly suggested that the 
discovery of the money bag and the piece 
of red bordered cloth are ample corrobora- 
tion of the truth of the retracted confession 
of the appellant. 

The money bag was examined by us. Jt 
appears to be an ordinary money bag which 
villagers use. There is no distinguishing 
mark on it to show that this was the identi- 
cal bag which was with the deceased on that 
night. Further it is impossible to believe 
that the money bag would be thrown away 
ina bush with the coins in it. The boy, 
Butia Mali stated in the first information 
that his father had Rs. 10 in his bag, but 
in the evidence before the committing Ma- 
gistrate he stated that he could not say 
how much money the bag contained on that 

(2) (1893) 2 Q B D 12(18), 

(3) 6 A 309 (542). ; 
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date. The evidence of the Gauntia is that 
all the three accused took the search party 
to the river Updadi and there the appellant 
picked up this bag from underneath a bush. 
The Sub-Inspector says that all the three 
accused took him to the river and on their 
information a bag containing rupees was 
recovered froma bush there—the accused 
No. 2 took out this bag. This does not 
clearly suggest that the applicant had put 
the bag in the bush but that it was the 
hand of the appellant which took out the 
bag. The evidence of the prosecution rather 
suggests that some of the three accused 
knew that the bag would be found in the 
bush. Upon a careful consideration of 
the circumstances in which this bag was 
recovered, the fact that a small sum of 
money was till in it, that it was thrown in a 
bush near a river and specially that no 
mention is made of this bag and the money 
initin the confession of the appellant, I 
feel great doubts as to the truth of this 
story. 

The prosecution also relied upon the re- 
covery ofa red bordered cloth which was 
alleged tobe onthe body of the deceased 
on that night. Here again the circumstan- 
ces are still more peculiar. This red border- 
ed cloth was not recovered from the house 
of the appellant but was recovered from 
the eaves of the house of one Majid Khan. 
There is no evidence on the record to show 
who was living in that house and as to 
whether the eaves of the house were 
accessible from outside or not. There is 
no special distinguishing mark on this 
cloth which was examined by us and 
whichis an ordinary piece of dirty cloth 
that would be used by a villager. The 
Sub-Inspector states in his evidence that he 
didnot see any blood stains on this cloth. 
This is not correct. The record shows that 
the Sub-Inspector thought there were blood 
stains on this cloth, but as the cloth was 
never sent to the chemical examiner he now 
says that he did not see any blood stains 
on the cloth. The appellant does not state 
in- his confession that he removed the 
cloth from the body of the deceased and 
keptit in Majid Khan’s house. I am not 
satisfied that the cloth has been proved to be 
the identical cloth which was on the person 
of the deceased on that night. There are 
no particular marks on it and it is some- 
what remarkable that there are no blood 
stains on it if the deceased was done to 
death in the manner suggested when he had 
thiscloth on. The recovery of the cloth 
from: the eaves of another man’s house 
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rather supports the suggestion that attempt 
was being made to find out some circum- 
stantial evidence to connect the appellant 
who was the only Lohar in that village 
with the crime after the enquiring officer 
had made up his mind that the head of the - 
deceased was smashed with a hammer 
upon which again no blood marks were 
found. 

Having given the case my most anxious 
consideration Iam unable to hold that it 
is safe to rely upon the retracted confes- 
sion of this appellant also. The confession 
has not : been corroborated in any material. 
particular; on the other hand there is 
evidence such as it exists upon the record 
which disproves the strength of the lnks 
which are suggested to be found in the 
confession. I waquld, therefore, give this 
accused in any event the benefit of doubt 
and hold that the truth or voluntariness of 
his retracted confession has not been estab- 
lished beyond reasonable doubt. 

Before parting with the judgment I 
desire to observe that I have not allowed 
myself to be influenced in the least by what 
is stated in the Police diary in accordance 
with the decision of their Lordships of the 
Judicial Committee in the case of Dal 
Singh v. King-Emperor (4) where it was 
pointed out that the only legitimate pur- 
pose for which the diary may be used was 
to assist the Court which tries the case by 
suggesting means of further elucidating 
points which need clearing up, and which 
are material for the purpose of doing 
justice between the Crown and the accused 
but not as containing entries which can by 
themselves be taken to be evidence of any 
date, fact,.or statement contained in the 
diary. 

For the reasons which I have given I 
would allow the appeal, set aside the con- 
victions of all the appellants and direct 
that they may be set at liberty forth- 
with. 

We are indebted to Mr. 8. C. Chakarvarty 
for assisting us by his careful argument 
aS AMICUS CUTIE. 

Meredith, J—As my learned brother 
has pointed out, this case depends mainly . 
on the retracted confessions. This being so 
it is most unfortunate that the learned 
Magistrate, who recorded these confessions, 
has laid himself open to criticism. J do not 


understand why the presence was necessary 

(4) 44 I A 137; 39 Ind. Cas. 311;15 ALJ 475;1 P 
L W 661;19 Bom. L R 510;21 C W N 818; 26CLJI 
13; 6 LW 71; 22 ML‘ 31; (1917) M W N 522; 18Cr. 
L J471; 33ML J 555: 44 O 876; 11 Bur, L T 54; 13 
N L R100; AIR 1917 P C25 (PO), 
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while the confessions were being recorded 
of a peon of the armed Police. This armed 
Policeman.may not have been concerned 
in the investigation of the crime, or the 
arrest or .production of the accused, as the 
Magistrate states, but, one may ask, how 
‘could the accused know that ? The way they 
looked at it must have been that a Police- 
man was present. If no subordinate official 
-unconnected with Police was available, 
surely the Magistrate could have taken 
-the slight risk of remaining alone for a 
short period with the person confessing. 

Then in each case the Magistrate omitted 
to ask the one simple and obvious but vital 
question “Why are you making this con- 
fession, knowing that it may be used against 
you?” I desire to draw attention to my 
:remarks in King-Empegor v. Kommoju 
Brahman (5). It is extraordinary how 
Magistrates despite constant admonitions 
from the High Court, keep on omitting to 
ask this obvious and necessary question, 
and I make the suggestion to Govt. that 
this question be included in the printed 
form which is used for recording con- 
fession, 

In the case cithe appellants, Dikson Mali 
and Chhoti Bairagi, there is practically no 
corroboration of their confessions, and I 
agree with my learned brother that the 
case against them isnot proved. 

In the case of Ransai Lohara I am afraid 
I am unable to concur in some of the 
observations of my learned brother, but 
since he feels there is doubt I agree that the 
appeal should be allowed in this case also. 


D. Appeal allowed. 


(5) 19 Pat, 301; 188 Ind. Cas. 57; A I R 1940 Pat. 163; 
41 Cr. L J 533; 6 B R 577; 12 R P 674. 
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R. ©. MITTER, J. 
RAMNATH BANERJEE—APPELLANT 
i VETSUS ` l 
GIRISH CHANDRA SINHA— PLAINTIFF 


AND OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s . 182, 146-A (3) 
—Land taken by raiyat for storing produce from other 
lands cultivated by him, whether fall under Act — 
“Homestead” in s: 182, meaning explained—sS. 146-A 
` (8), construction — Four sub-clauses to be read dis- 
‘junctively—Rent suit by landlord against person 
falling within one of four sub-clauses of s. 146 (3), 
decreed—Decree, whether rent decree—Sale in execu- 
ae of such decree; if sale under Chap. XIV of 
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A tenancy in respect of lands held for agricultural 
purpose would come within the purview of the Ben. . 
Ten. Act. Jt is not necessary that the land of the 
tenancy should be arable land. Ifthe land is held for 
a purpose incidental to agriculture, it would still be 
governed by the Ben. Ten. Act. A land which has 
been taken by a raiyat for the purposes of storing pro- 
duce from the other lands cultivated by him would be 
within the purview of the Ben. Ten. Act. 31 Ind. Cas. 
16 (1), followed. f 

Obiter.—The word ““homestead” used in s. 182 means 
the place where the raiyat actually resides. If there 
is a piece of bastu land which is not held asa part of 
an agricultural tenancyand on which the ratyat does 
not actually reside, s. 182 would not be attracted. 

The four sub-clauses of s.146-A (3) must be read 
in a disjunctive way but with a proviso that if the 
rent suit has been instituted by the landlord against a 
person falling within any one of the descriptions in any 
one ofthe said four sub-clauses and gets a decree that 
decree wculd be regarded as a rent decree and the sale 
in execution thereof as a sale under Chap. XIV, Ben. 
Ten. Act, provided that the parties who had interest in 
the tenancy and who had been left out of the suit did 
not fall within any one of the categories described in 
the other three sub-clauses of sub s. (3). 179 Ind. Cas. 
334 (5), relied on. 160 Ind. Cas. 577 (2) and Ayesha 
Khatun v. Mohammad Hossain Mollah (3), ex- 
plained. 

Hence where a rent suit is brought only against the 
recorded tenant who falls within sub-cl. (20) of s. 146-A 
(3) and the person falling under cl. (ii) of sub-s. (3) of 
s. 146-A because he had paid in respect of the tenancy 
rent during three years previous to that for which rent 
suit had been instituted by the landlord, is not im- 
pleaded, the decree passed inthe rent suit does not have 
the effect of a rent decree within the meaning of the 
Ben. Ten. Act and the sale in execution of that decree 
Se a have the effect of a sale under Chap. XIV, Ben. 

en. Act. 


A. from the appellate decree of the Sub- 
vues Birbhum at Suri, dated July 21, 
1938. 


Messrs. Sitaram Banerjee, Gopendra 
Nath Das and Mahimamay Mitra, for the 
Appellant. 


Messrs. Panchanan Ghose and Sourindra 
Narayan Ghose, for the Respondents. 


Judgment.—The subject-matter of this 
suit is an area of two cottas of land in the 
town of Rampurhat. The said plot was 
originally held by one Krishna Dhone Dutt 
as. a tenant. In 1895 Krishna Dhone sold 
the same to Rasik who in his turn sold 
the same in 1306 to one Kunja .Ghose. Kunja 
Ghose thereafter sold the same to one-Purna 
Ghose, the sister’s husband of the. plaintiff 
and defendant No. 2 who are -brothers. It 
is the common case of the parties that 
Purna Ghose was not the beneficial owner 
but was the bénamidar, the case of the 
plaintiff being that he was his bénamidar as 
well as the benamidar of his brother defen- 
dant No. 2. The case of defendant No. 1, 
however, is that he was the beriamidar 


.of defendant No. 2 alone. 
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Both the Courts 
below, however, have found that Purna Ghose 
was the benamidar of the plaintiff and his 
brother, defendant No. 2, with the result 
that the beneficial interest in the property 
vested both in the plaintiff and defendant 


No. 2 in equal shares. In the year 1323 


B.S. defendant No. 2’s name only was 
mutated in thelandlord’s sherista. In the 


. finally published record of rights both the 


plaintiff and defendant No. 2 were, however, 


-. recorded asin possession. On April 15, 1929, 


the landlord instituted a rent suit being 


. Tent suit No. 809 of 1929 against defend- 


ym 


ant No.2 alone who was the only tenant 


recorded in his sherista. The claim in that 
suit was for arrears of rent from 1332 to 
1335 B. S. He recovered a decree and in 
execution of that decree the property was 
put up to saleand was purchased by de- 
fendant No. 1 The plaintiff thereupon 
brought this suit for a declaration that his 
8 annas share in the property has not 
been affected by the alleged rent sale of 
the landlord at which defendant No. 1 
had purchased, as he was not made a 
party to that rent-suit. This question 
would depend upon two considerations : (1) 
whether the tenancy is governed by the 
Ben. Ten. Act and (2) if it was so governed, 
whether defendant No. 2, who was the sole 
defendant in the rent suit, could be said 
to have represented in that suit his brother, 
namely the plaintiff. 

On the first point the learned Subordi- 
nate Judge has come to the conclusion that 
the tenancy in respect of which the rent 
suit had been brought was a non-agricul- 
tural tenancy, that is to say a tenancy not 
governed by the provisions of the Ben. 
Ten. Act. On this finding the question as to 
whether defendant No. 2 represented his 
brother in the rent suit was not material. 
But the learned Subordinate Judge went 
into that question also and recorded a 
finding that defendant No. 2 could not be 
said to have represented his brother, the 


` plaintiff, in the rent suit inasmuch as the 
landlord was bound to make the plaintiff a 


party defendant also, he having paid rent 
to the landlord along with his brother, de- 


. fendant No. 2, on 30th of Pous, .331, that 


is to say within the period of three years 


- of the claim for rent made in the said 


rent suit. He accordingly came to the con- 
clusion that even assuming that the ten- 
ancy in question- was governed by the 
Ben. Ten, Act, the decree passed in the rent 
suit had not the effect of a rent decree 
and the sale held in execution thereof was 
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not a sale held under Ch. XIV, Ben. Ten. 
Act, asthe plaintiff had not been impleaded 
as a defendant in the rent suit. I now 
proceed to examine whether these two con- 


clusions of the learned Judge are sound. 


The learned Subordinate Judge has Te- 
corded the finding that the origin of the 
tenancy cannot be traced, that is to say, 
there is no evidence to show the express 
purpose for which the lands were taken 
settlement of by Krishna Dhone Dutt. 
He further recorded the finding that it 1s 
bastu land but either defendant No. 2 nor 
the plaintiff ever lived on the land. They 
have their homesteads in other lands. The 
evidence of user, therefore, assumes 1m- 
portance. On that point the learned Sub- 
ordinate Judge has recorded the finding 
that the plaintiff and defendant No. 2 
have other raiyati lands near about, that 
they gather the crops from their raiyati 
lands and store the produce on the land in 
suit. Notwithstanding the aforesaid find- 
ings he came to the conclusion that the 
tenancy was a non-agricultural tenancy 
governed by the provisions of the ye wee 
Act. I cannot agree with his conclusion. 
A tenancy in respect of lands held for 
agricultural purpose would come within the 
purview of the Ben. Ten. Act. It is not ne- 
cessary that the land of the tenancy should 
be arable land. If the land is held fora 
purpose incidental to agriculture, it would 
still be governed by the Ben. Ten. Act. A 
land which has been taken by a raiyat 
for the purposes of storing produce from 
the other lands cultivated by him would 
be within the purview of the Ben. Ten. 
Act. This view has been taken in Dino- 
nath Nag v. Sashi Mohan De (1). I accept 
the view adopted in that case. 

I accordingly hold that the tenancy in 
question is governed by the Ben. Ten. Act. In 
this view of the matter, it is not necessary 
to consider the further argument advanced 
by Mr. Banerji appearing for the appellant 
that s. 182, Ben. Ten. Act, applies. But I 
may say in passing that if I had held that 
the tenancy was not for agricultural pur- 
poses, I would not have applied to this 
case the provisions of s.182, Ben. Ten. Act. 
The word “homestead” used in s. 182 means 
where the raiyat actually re- 
sides. If there is a piece of bastu land 
which is not held as a part of an agricul- 


‘tural tenancy and on which the rayat 


does not actual y reside, s. 182 would not 
be attracted. 


(1) 20 0 W N 550; 31 Ind, Cas. 16; A I R 1916 Cal. 
730; 220 L J 219. 
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The question, therefore, that now remains 
for consideration is whether defendant 
No. 2 could be said to have represented 
the other co-sharer tenant in the rent suit 
of 1929 which the landlord instituted against 
him. In this case that question would 
depend upon the interpretation of s. 146-A, 
snb-s. (3). For it is not the case of the 
parties that other cireumstances are pre- 
sent here from which a conclusion of fact 
could be drawn to the effect that defen- 
dant No. 2 had, in fact, represented in 
the rent suit his brother, the plaintiff. In 
Maharaja Sashi Kanta v. Lechoo Sheik 
(2) and Ayesha Khatun v. Mohammad 
Hossain Mollah (3), I held that the sub- 
clauses of sub-s. (3) of s. 146-A must be 
readin a disjunctive way. That view was 
accepted by M. O. Ghose, J., sitting singly 
in Nagendra Nath Sinha v. Niranjan 
Patra (4). The matter was considered 
further by a Division Bench of this Court 
(M. ©. Ghose and Bartley, JJ.) in Amulya 
Charan Misra v. Pran Krishna Adhikary 
(5). That Division Bench pointed out that 
in my judgments I had used some loose 
expressions. As this is the first opportunity 
which I have in explaining my previous 
judgments, I think it proper to admit that 
the said criticism was right. After giving 
the matter full consideration and in view 
of the later decisions of this Court bear- 
ing upon s. 146-A, sub-s. (3), I think that 
the proper interpretation of that sub-sec- 
tion is that the four sub-clauses must be 
read in a disjunctive way. But I should 
like toadd a proviso. If the rent suit has 
been instituted by the landlord against a 
person falling within any one of the des- 
criptions in any one of the said four 
sub-clauses and gets a decree that decree 
would be regarded as a rent decree and 
the sale in execution thereof as a sale 
under Ch. XIV, Ben. Ten. Act, pro- 
vided that the parties who had in- 
terest in the tenancy and who had been 
left out of the suit and did not fall within 
any one of the categories described in the 
other three sub-clauses of sub-s. (3). That 
is the qualification—and I think that that 
is a necessary qualification—which I make 
to the view which I had expressed in the 
two cases, namely Maharaja Sashi Kanta 


(2) 61 CL J 548; 160 Ind. Cas. 577; AIR 1936 Cal. 
30;8 RC 442. 

(3) 41 C W N 85. 

(4) 410 W N 1173; 176 Ind. Cas. 183; A I R1937Cal. 
665; I L R (1938) 1 Cal. 164; 11 RC 46. 

(5) 42 OW N 755; 179 Ind. Cas. 334; A I R 1938 Cal. 
531; 11 R C 532, 


EMPEROR V, GOURISHANKAR BOHIDAR (PATA) 


196 IC 


v. Lechoo Sheik (2) and Ayesha Khatun v. 
Mohammad Hossain Mollah (3). 

In this case defendant No. 2 was the re- 
corded tenant. Therefore, he fell within 
cl. (iv) of sub-s. (3) of s. 146-A. But the 
plaintiff fell within cl. (ii) of sub-s. (3) of 
s. 146-A because he had paid in respect of 
the tenancy rent during three years .pre- 
vious to that for which rent suit No. 809 
of 1929 had been instituted by the land- 
lord. Such being the case, I hold that the 
decree passed in that rent suit had not the 
effect of a rent decree within the mean- 
ing of the Ben. Ten. Act and the sale 
in execution of that decree had not the 
effect of a sale under Chap. XIV, Ben. 
Ten. Act. The plaintiff's title, therefore, 
has not been affected by the sale at which 
defendant No. 1 purchased the holding. In 
this view of the matter I affirm the decree 
of the learned Subordinate Judge. The 
appeal is accordingly dismissed but there 
will be no order as to costs. 


S. Appeal dismissed. 


PATNA HIGH COURT l 
Govt. Appeal No. 1 of 1941 (Orissa) 


an 
Criminal Revision No. 31 of 1941 (Orissa) 
September 1, 1941 
ROWLAND AND MANOHAR LALL, JJ. 
EMPEROR—PROSECUTOR 
versus 
GOURISHANKAR BOHIDAR— 


RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 345, 
435, 403 Appeal against acquittal under s. 245, when 
entertained—Revision against order of Sessions 
Judge refusing to direct further enquiry—What 
Crown must show—There was held no ground for 
interference in reviston—Acquittal for particular 
overt act of cheating, is no bar to prosecution of 
accused on charge of conspiracy to commit series of 
acts of cheating—Penal Code (Act XLV of 1860), 
ss. 420, 120-8. 

The presentation of an appeal against an order of 
acquittal under s. 345, Criminal P. C., is not a proper 
procedure. Such an appeal should not be entertained in 
the absence of proof of the grossest misuse of the sole 
discretion of the Magistrate to allow or refuse the com- 
promise between the complainant and the accused. 

Overt acts may properly be looked at as evidence 
of the existence of a concerted intention and in many 
cases it is only by means of overt acts that the exis- 
tence of the conspiracy can be made out; but the 
criminality of the conspiracy is independent of the 
criminality of the overt act. An acquittal for the 
particular overt act of cheating R cannot bea bar to 
the prosecution of the accused on a charge of con- 
Spiracy to commit a series of acts of cheating or again 
on a charge that he in pursuance of such a con- 
spiracy had successfully cheated S or had unsuccess- 
ne attempted tocheat A, 16 Ind. Cas. 257 (1), re- 
1e on, À 


1941 EMPEROR V. GOURISHANKAR BOHIDAR (PATA) 605 


In order to succeed in application for revision against 
an order of Sessions Judge refusing to order further 
inquiry itis for the Crown to show that the Magis- 
trate has passed an order amounting to the dismissal 


of: a complaint or the discharge of an accused per- 
son, 


A complaint was a simple complaint of cheating 
the complainant. There was, however, mention in the 
complaint of s. 489/A-120 of the I. P. C., but that 
was a matter of which the Magistrate did not find any 
evidence. Nothing was said in the petition about con- 
Spiracy andno reference was made to s. 120-B. This 
petition was referred to the Police for investigation 
and report and the Sub-Inspector reported “ the charge 
is well proved against the accused under s. 429, I. P. 
C.”. There was nothing in the Police report about any 
conspiracy. A petition to compromise the case was 
made by the parties and the Magistrate granted per- 
mission to complainant t> compound the case and 
acquitted the accused under s. 345 (2), Criminal P. 0. 
The Public Prosecuter objected to the compromise on 
behalf of the Crown on the ground that one Z, the 
accused and some others had formed a conspiracy and 
were cheating people and that framing of a charge 
under s. 120-B was necessary : 

Held, that inthe circumstances in which the case 
was put forward by the prosecution, there was no 
ground for interference in revision unless and until 
there was placed before the Magistrate either a fresh 
complaint or a Police report of facts amounting to an 
allegation of the offence for which it was sought to put 
elther Z or the accused or both on trial. 


Govt. A. and Cr, R. from an order of the 


Sessions Judge of Cuttack-Sambalpur, dated 
February 22, 1941. 


The Public. Prosecutor, for Orissa, for the 
Crown. 


Messrs. S. M. Gupta and P. Misra, for 
the Respondent. 


Rowland, J.—This appeal has been pre- 
sented by the Local Govt. against an order 
of the Sub-Divisional Officer of Sambalpur 
Sadr granting permissiun to a complainant 
Rajnarayan Tewari aud an accused Gouri 
Shankar Bohidar to compound an offence 
punishable under s. 420 of the I. P. C. alleged 
to have been committed by the latter. After 
giving this permission and accepting the 
petition of compromise the Magistrate 
acquitted the accused under s. 345 (2) of the 
Criminal P.C. The nature of the case was 
cheating by means of a note doubling trick. 
The note doubler is said to have been a 
person named Zahir Singh also called 
Doubler Babu and the part played by Gouri 
Shankar Bohidar who was a local pleader 
1s sald to have been that he provided Zahir 
Singh with an, introduction to prospective 
victims from among the pleader’s own 
clients. Evidence of how Rajnarayan 
Tewari was so duped was before the Court 
and a charge had been framed. Among the 
witnesses examined there were two, namely, 
Radhashyam Agarwala, P. W. No. 2 and 
Sagarmal Modi, P. W. No. 12 who deposed 


that Gouri Shankar Bohidar had spoken te 
them also telling them that there was a man 
who could double notes and advising them 
to bring currency notes of their own for the 
purpose of doubling. That evidence no 
doubt was relevant for deciding, should the 
matter have been tried out, the question of 
the intention with which the accused acted 
there being apparently some suggestion on 
the part of the defence that this accused 
was as innocent a dupe as the other victims, 


When the parties to the criminal case 
came before the Court to compromise, the 
Public Prosecutor objected on behalf of the 
Crown on the ground l 
“thata gang consisting of Zahir Singh, the accused 
and others have in pursuance of a wide criminal 
conspiracy been operating in this town in doubling 
notes and cheating people for a long time. Information 
has also been received by the Police that members of 
this gang have in pursuance of the conspiracy perpet- 
rated similar henious crimes in the neighbouring states 
and in the Central Provinces.” 


It was also said: “that now Zahir Singh has 
been arrested and framing of a charge under 
s. 120-B, I. P.C. is necessary.’ The Magis- 
trate in dealing with the petition and the 
objection observed that before him there 
was only one man alleged to have been 
similarly cheated, that in his case no charge 
sheet had been submitted and that he did 
not see material on the record before him to 
justify his framing a charge of criminal 
conspiracy. But it was further urged 
before him that the trial of Zahir Singh who 
had been arrested would be rendered diff- 
cult if the case was compromised. He was 


not impressed by this argument observing: 
“Ifthe prosecution can adducs evidence of criminal 
conspiracy there would be no bar to the trial of Zahir 
Singh for that offence as the accused is not being 
acquitted of criminal conspiracy.” 


Against this order treating it as an order of 
discharge or of dismissal of complaint the 
Crown moved the Sessions Judge of Cuttack- 
Sambalpur in revision under s. 435 of the 
Criminal P. C. asking for further enquiry on 
the ground that the Magistrate who as we 
have already seen framed a charge under 
s. 420 had also been asked to frame charge 
under s, 120-B/420 or s. 489-A of the I. P. C. 
The learned Sessions Judge thought that 
there were materials on the record if believ- 
ed to justify a charge of conspiracy because 
he said there is evidence that Gouri Shankar 
Bohidar brought his partner to Sambalpur 
and kept him there, The learned Judge, 
however, declined to order further enquiry 
because he felt convinced that neither Gouri 
Shanker nor Zahir Singh his partner had 
any intention of really forging, producing 
and uttering counterfeit notes and that what 
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had been done was a conspiracy to cheat and 
cheating and nothing more. Taking this 
view he declined to order further enquiry 
because he thought that after further enquiry 
is ordered into offences under s. 120-B read 
with s. 420, the prosecution will immediately 
find itselfin an insuperable difficulty because 
Gouri Shankar has already been acquittad 
under s. 420. Therefore, I am asked to 
order a further enquiry in which he will be 
charged with conspiracy to commit an 
offence of which he has already been 
acquitied. This the Sessions Judge thought 
would be contrary tos. 403 of the Criminal 
P.C. It was after the failure of this appli- 
cation that the Local Govt. decided to prefer 
the present appeal against the order of the 
Magistrate permitting the composition of the 
offence and acquitting the eccused and also 
to make an application in revision against 
the order of the Sessions Judge refusing to 
direct further enquiry. 

The presentation of an appeal against an 
‘order of acquittal under s. 345 of the Crimi- 
nal P. C. is a procedure for which we have 
been shown no precedent. We have not 


been shown that the act of the Magistrate’ 


was in-any way illegal in accepting the com- 
promise which it was within the sole discre- 
tion of the Magistrate to allow or refuse and 
Lam of opinion that such an appeal should 
not be entertained in the absence of proof of 
the grossest misuse of his discretions which 
* Is not shown. o. E 
Turning now to the application in revision, 
it may be doubted whether any such appli- 
cation would have been thought necessary 
had not the learned: Sessions Judge expres- 
sed a different view of law from that taken 
by the Magistrate as to the existence of a 
bar to a trial on the charge of criminal 
conspiracy; and here I may say that the view 
taken by the Magistrate appears to be more 
correct than that adopted by the learned 
Sessions Judge. Section 403 protects a 
person who has been once tried by a Court 
of competent jurisdiction for an offence, and 
convicted or acquitted of such offence, from 
liability to be tried again for the same offence 
or on the same facts for any other offence 
for which he might have been charged under 
s. 236 or convicted under s. 237 in the same 
trial, and presumably it is to this provision 
that the Sessions Judge was referring; but 
. sub-s. (2) provides that a person acquitted or 
convicted of any offence may be afterwards 
tried for any distinct offence for which a 
Separate charge might have been made 
against him on the former trial under 
s. 235 (1). Now let us see the case which 
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the Public Prosecutor desires to make 
against the respondent. It is apparently 
alleged that he and Zahir with or without 
the aid of other persons had conspired toge- 
ther to commit a series of acts of cheating. 
If so, this was an offence punishable under 
s. 120-B of the I. P. C. and is not identical 
either with the conspiracy to commit one 
such offence in respect of any particular 
person or with the actual commission of any 
one such offence. The distinction is drawn 
in Pulin Behari Das v, King-Emperor (1), 
where itis pointed out that overt acts máy 
properly be looked at as evidence of the 
existence of a concerted intention and in 
many cases it is only by means of overt acts 
that the existence of the conspirdcy can be 
made out; but the criminality of the cons- 
piracy is independent of the criminality of 
the overt act. It is not clear on what ground 
the Sessions Judge could have thought that 
an acquittal for the particular overt act of 
cheating Rajnarayan Tewaricould be a bar 
to the prosecution of the respondent on a 
charge of conspiracy to commit a series of 
acts of cheating or again on a charge that he 
In pursuance of such a conspiracy had 
successfully cheated Sagarmal Modi or had 
unsuccessfully attempted to cheat Radha- 
shyam Agarwala. 

But in order to succeed in this application 
for revision it is for the Crown to show that 
the Magistrate has passed an order amount- 
ing to the dismissal of a complaint or the 
discharge of an accused person. Now a 
perusal of the petition of Rajnarayan Tewari 
on which these proceedings were started 
clearly shows that itis a simple complaint of 
cheating the complainant. There is no 
doubt mention of s. 489-A/120 of the I. P.C., 
but that was matter of which the Magistrate 
did not find any evidence. Nothing is said 
in the petition about conspiracy and no 
reference is made to s. 120-B. This petition 
was referred to the Police for investigation 
and report and the Sub-Inspector reported 
“the charge is well proved against the 
accused under s. 420, I. P. ©.”. There is 
nothing in the Police report about any’ cons- 
piracy. That being the case which the pro- 
secution had put forward F do not think that 
there is any ground for interference in revi- 
sion unless and until there is, placed before 
the Magistrate either a fresh complaint or a 
Police report of facts amounting toan allega- 
tion of the offence for which it is sought to 
put either Zahir Singh or Gouri Shankar or 
both on trial. 

(1)16 0 W N 405; 16 Ind. Cas. 257; 15 OL J 517: 
13 Cr. L J 609, Ñ 


. 
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1 would dismiss the appeal as wellas the 
application in revision. 


Manohar Lall, J.— I agree. 
F. Appeal dismissed. 


E 


BOMBAY HIGH COURT 
Second Appeal No. 631 of 1939 
January 22, 1941 
DIVATIA, J. 

BAI JAYA—DErenpant—APPELLANT 
Versus 
GANPATRAM KALIDAS DAVE 
—~-PLAINTIFF— RESPONDENT 

Hindu Law—Maintenance—Widow— Amount fixed 
—Reduction in amount—Permanent reduction of 
income of family property is only valid reason for 
reductton—Income from rersonal service should not 
affect. 

Once a Hindu widow’s amount of maintenance is 
fixed, it is only the permanent reductionin the income 
of the family property which would afford a valid 
reason for reducing the amount. It should not be 
affected by her income from personal service. This 
principle is not opposed to any provision of Hindu 
Law. Onthe other hand, it is consistent «with its 
rule that it is only the stridhan property of a widow 
capable of producing income that is to be considered 
.in fixing the amount of maintenance. 

{Case-law relied on], 


S.A. from the decision of the Assistant 
fe at Nadiad, in Appeal No, 3 of 
1937. 


Mr. C. K. Shah, for the Appellant. 
Mr, J. C. Shah, for the Respondent. 


Judgment—tThe parties to this dispute 
are a Hindu widow and her husband’s 
brother. The appeal arises in a suit filed 
by the plaintiff, who is the husband's 
brother, against the widow for a declara- 
tion that the defendant.is not entitled to 
get Rs. 65 per annum for her maintenance 
as settled in a consent decree in a previous 
suit in 1928, and for a permanent injunc- 
tion restraining the defendant from execut- 
ing the decree. In the alternative he 
prayed for a reduction of the said amount 
of maintenance in view of the changed 
circumstances of the parties. The facts which 
led to the litigation are shortly these: In 
1928 the widow filed a suit against the 
present plaintiff for getting her mainten- 
ance from the joint family property. That 
suit ended in a compromise under which the 
plaintiff was to give Rs. 65 per year as main- 
tenance to her. That amount had been paid 
by him since then, but in 1935 the plaintiff 
brought the present suit on the ground that 
the income of the ancestral property had 
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decreased, that since about a year before the 
suit the widow had been earning Rs. 45 per 
month asa nurse in a private institution at 
Ahmedabad, and that the changed circum- 
stances justified the cessation of the payment, 
or in any case, a reduction of the amount. 
The widow contended that her service was 
only temporary and insecure, that she had 
got no property fetching any income, and 
that the fact that she was earning by 
private service at that time did not entitle 
the plaintiff to stop or reduce the payment 
for her maintenance which had already 
been fixed under the consent decree. 

The trial Court found that there was 
no appreciable reduction in the income of 
the ancestral property, but that the widow 
had been earning Rs. 45 per month as a 
nurse and that imcome was likely to con- 
tinue in future. In its opinion that was 
a sufficient change in the circumstances 
justifying a reduction of the amount of 
maintenance already fixed, and on that 
ground alone the trial Judge reduced the 
amount of maintenance from Rs. 65 to 
Rs. 15 per year. On appeal by the widow 
the Assistant Judge confirmed this decision 
on the same ground that the income of the 
defendant as a nurse was a sufficient change 
in the circumstances which would justify a 
Court in reducing the amount of mainten- 
ance. The learned Judge, however, modified 
the order of the trial Court by adding that 
in case the widow lost her service or in 
case of a change in her circumstances she 
was at liberty to apply to the Court in 
execution proceedings to claim a higher 
amount for maintenance ‘and residence than 
Rs. 15 per year up to Rs. 65 per year which 
was fixed under the original decree. 

It isagainst this order that the present 
appeal has been filed by the widow, and 
it is contended on her behalf that the 
fact that she has at present got some in- 
come on account of her personal exertions 
cannot be regarded as a sufficient change 
in the circumstances which might justify 
the Court in reducing the amount already 
fixed under the decree. For this proposi- 
tion the appellant relies upon several deci- 
sions of the Indian High Courts. The 
latest decision is in Jas Ram v. Shiv Devi 
(1) There the suit was brought by a person, 
who was bound to pay Rs. 10 per mensem as 
maintenance allowance to a widow of the 
family, for its reduction onthe ground that 
she was employed asa mistress in a municipal 
girls school and was earning more than Rs. 50 


(1) TL R (1938) Lah. 352; 177 Ind. Cas, 539; A IR 
1938 Lah. 334; 41 P L R 32; U RL 334. 
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per month. It was found that it was not a 
stable income of the widow and that after 
her appointment she had consented to work 
on a reduced salary. It was held that the fact 
that the widow was having some separate 
Income of her own by her personal exer- 
tlons was no reason to vary the decree 
obtained by her because such income cannot 
be treated as permanent and described as her 
means. It was observed in the judgment 
that the income was liable to bestopped at 
any time when her employers chose to do so, 
and if was obvious that she could not be 
forced to work for her own living if she 
did not wish to doso. In the present case 
also, the evidence shows that the widow is 
working as a nurse in a private hospital 
since nearly a year before the suit was 
filed, and that it was notea permanent job 
with gradation of salary or security of 
tenure. The principle of the “Lahore case 
is, therefore, applicable tothe facts of the 
present case. 

The Patna High Court has also taken 
the same view in Saraswati Kuer v. Sheo- 
ratan Kuer (2), There the widow, who was 
claiming maintenance from her husband’s 
relations, was being paid some amount 
annually by her brother for her maintenance. 
Jt was contended that that income should be 
taken into consideration in assessing the 
amount of maintenance which the defendant 
was liable to pay to her. It was held that 
a voluntary payment of such an amount 
by the widow’s brother to her could not 
be taken into consideration in fixing the 
amount which she was entitled to receive 
from her husband’s estate, and that such an 
amount cannot be described as “means” 
which the widow possessed, because the word 
“means” meant only the income to which she 
was either legally entitled or the income of 
her stridhan estate. The Madras High Court 
also has in Sundari Ammal v. Venkata- 
rama (3), held that where a widow received 
certain amount of maintenance from the 
family but subsequently improved her finan- 
cial condition either by her own efforts or 
by the generosity of others, she was not liable 
to have that allowancereduced. There some 
amount was being paid to the widow by a 
person out of compassion for her by way of 
an annual gift, and it was held that such an 
amount cannot be described as an increase 
in the means of the widow. 

There is no authority for the proposi- 


(2) 12 Fat. 869; 149 Ind. Cas, 738; AI R 1934 Pat. 
99; 15P LT 372; 6 R P 637. 

(3) AIR 1924 Mad, 3°4; 149 Ind. Cas. 265; 66 M L 
J 680:6 RM 617; 39 L W 676. 
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tion that any personal income obtained by 
a widow by her own exertions is a justi- 
fying cause for reduction of the amount of 
her maintenance already fixed. The princi- 
ple, which would apply to the case of re- 
duction of an amount already fixed, has 
been laid down by our High Court in 
Gopikabat v. Dattaraya (4). That principle 
is that a suit will lie to obtain a reduction in 
the amount of maintenance decree to a Hindu 
widow ona change of circumstances, such 
as permanent deterioration in the value of 
the family property; but where such deterio- 
ration was due to the plaintiff’s own default 
in not keeping the property in a proper 
state of repair, he had no right to ask for a 
reduction. Tothe same effect is a recent 
decision of the Chief Court of Oudh in 
Maheshwari Prasad v. Sahdet Kunwar (5), 
in which it is held that the amount of main- 
tenance fixed for a Hindu widow can be sub- 
sequently reduced by the Court if the income 
of the family property is permanently re- 
duced, but it should not keep on varying 
with every fluctuation in the income of the 
estate, , On the same principle the amount of 
maintenance, already fixed, cannot be varied 
with every fluctuation in the private in- 
come of the widow even ifsuch income could 
at all be taken into consideration. It ‘is 
obvious that income by personal service is 
always contingent and irregular on account 
of various causes such as illness, leave with- 
out pay, change in salary, etc. 

It is, however, contended on behalf of the 
respondent that the stridhan property of a 
widow must be teken into consideration in 
fixing the amount of her maintenance and her 
income from service is her stridhan property. 
Even assuming thatitis so, itis not every 
kind of stridhan that goes to reduce the 
amount of maintenance. Just as unproductive 
stridhan of not very high value and which 
the widow is not likely to dispose of cannot be 
taken into account in fixing the amount of 
maintenance, so also her personal earnings, 
especially when they are uncertain in amount 
and unstable in duration, should not go to 
reduce the amount of her maintenance from 
her husband’s property, much less when it is 
already fixed by a consent decree. On 
principle, such reduction is objectionable as 
it would, in many cases, encourage the 
widow to lead an idle life when she feels that 
her own earninge will not materially add to 
her income as her maintenance would be pro- 
portionately reduced. It is, therefore, a 

(4) 24 B 385; 2 Bom. L R191. i 

(5) 13 Luck. 13; 165 Ind. Cas. 227; A I R 1337 Oudh 
16; 1936 O W. N 902; 1936 OL R 601; 9 R O 170. 
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sound principle that once her amount of 
maintenance is fixed, itis only the perma- 
nent reduction in the income of the family 
property which would afford a valid reason 
for reducing the amount, and that it should 
not be affected by her income from personal 
service. This principle is not opposed to any 
provision of Hindu Law. On the other 
hand, it is consistent with its rule that it 
is only the stridhan property of a widow 
capable of producing income that is to be 
considered in fixing the amount of mainten- 
ance. I think, therefore, that the lower 
Courts were wrong in holding that the 
amount of maintenance, which the defendant 
_ had’ already obtained” under the consent 
decree was liable to be reduced because of her 
earnings by personal service. The appeal is, 
therefore, allowed, the decree of the lower 
‘Appellate Court is set aside, and the plain- 
tiffs suit is dismissed with costs through- 
out. 


D. Appeal allowed. 


PATNA HIGH COURT 
Appeal No. 228 of 1940 
January 6, 1941 
AGARWALA, J. 
JAGDEO SINGH AND ANOTHER 
— APPELLANTS 
versus 


BABU LAL SAH—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 13—Object and scope of—Execution application 
:by one_of several decree-hoiders without objection by 
others—_Judgment-debtor cannot object that interests 
of other decree-holders have not been safeguarded— 
One of two decree-holders alone applying for ege- 
cutton—Name of other decree-holder stated in ap- 
plication—Other decree-holder actually appearing in 
proceeding—Application held maintainable under 
O. XXI. r. 15—Bihar Tenancy Act (VITI of 1885), 
Sch. III, Arts. 6, 8, 184 (1) (2)—Applicability of 
Limitation Act (IX of 1908), with exceptions of ss. 7. 
8 and 9, to periods prescribed hy Sch. II I—Rent 
sutt end title suit between parties—Compromise 
_ decree va rent suit to the effect that decree in rent 
suit was not to.be executed till decision of title suit 
—Compromise being embodied in decree held operat- 
ed as order staying execution until decision in 
tille suit—sS. 15, Limitation Act (IX of 1908), ap- 
lied. 
j The object of r..15, O. XXI, Civil P. C., is clear- 
Jy to enable the Court to protect the interest of a 
decree-holder who has not applied for execution when 
such an application has been made. by à co-deerce- 
holder. Where one of several’ decree-holders applies 
for execution and othersdo not object tothe execu- 
tion being granted to him, it is not for the judgment- 
debtor to say that sufficient steps have not been 
taken to safeguard the interest of the other decree- 
holders. Krishnappa Holla v. Savitri (3), 139 Ind, 
Cas, 151 (4), 97 Ind. Cas. 375 (5) and 185 Ind. Cas. 
500 (6), relied on. 
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When one of the two decree-holders alone applies 
for execution of the decree and states the name of 
the other decree-holder in the execution application 
and the other decree-holder actually appears in the 
proceedings, the application is valid and maintainable 
(1) and 177 


(1) and (2) of 
the provisions 
to the periods of limi- 
tation mentioned in Sch. HI, Ten. Act, except 
that the operation of ss. 7, 8 and 9, Lim. Act, is 
barred. There is nothing in the Ten. Act to show 
that the provisions of 15, Lim. Act, have been 
excluded in computing the period of limitation pre- 
scribed by Sch. III of the Ten. Act. The reference 
to the Lim. Act in Art. 6 of Sch. III has nothing to 
do with s. 18, Lim. Act. That section applies to a 
different state of affairs altogether and is confined to 
cases in which a person has been fraudulently. kept 
out of knowledge of his rights. 126 Ind. Cas. 
299 (7), 121 Ind. Cas. 673 (8) and 141 Ind. Cas: 716 
(9), relied on, è NK 
When the rent suit was going on, a title suit bet- 
ween the same parties was also goingon. There was 
a compromise decree in the rent suit providing that 
the rent decree should not be executed until the de- 
cisicn of the title suit. Tho period of execution of 
the rent decree was a by Sch. III, Art, 6, 
Bihar Ten. Act. . 
Held, that s. 15, Lim, Act applied and the compro- 
mise petition being part of the decree in the rent suit 
must be regarded as an order staying the execution of 
the decree until date of the decision of the title suit. 


A. from appellate order of the District 
Judge, Muzafferpur, dated April 30, 1940. 


Mr. Ganesh Sharma, for the Appellants. 


Rai T. N. Sahai, for the Respondent. . 


Judgment.—On June 14, 1935, Babu: Lal 
Sah and Mst.Ramjhari Kuer obtained:a: decree 
for rent against Jagdéo Singh and others, 
Babu Lal Sah alone applied’ for execution 
of this decree on June 21, 1938. In the appro- 
priate column of the application for execution 
the names of both the decree-holders’ were 
stated and Mst. Ramjhari in fact appeared 
in the execution proceedings. 

Two questions have been raised-<in this 


Ind. Cas. 992 (2), distinguished. 

The combined offect of sub-ss. 
s. 184, Bihar Ten. Act, 1885, is that 
Act apply 


appeal by the judgment-debtor-appellants, 
“The first is whether 


the application- for 
execution itself was maintainable-in the 
form in which it was made. It is contend- 
ed that as the provisions of O. KAL, 1. 15, 
were not complied with, the application 
is not maintainable. That rule provides 
that In a case where a décree hus been 
passed jointly in favour of- more’ persons 
than one, any one or more of them may apply 
for execution of the whole decree for the 
benefit ofthem all and requires the Court 
to satisfy itself that sufficient cause exists 


` for allowing the decree to be executed on an 


application made under the rule and to make 
such order as it deems necessary for protect- 
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ing the interests of persons who have not 
joined in the application. The application, 
in the present case, did not expressly state 
that Babu Lal Sah sought to execute the 
decree for the benefit of both the decree- 
holders. Accordingly it is contended on the 
basis of two decisions of this Court that 
the application was not in proper form. 
The first case is that in A. J. Meik v. Midna- 
pur Zamindari Co. Lid. (1). There, one of 
two decree-holders applied for execution. 
The judgment-holders objected that the 
application was invalid and this contention 
was upheld by a Division Bench of this 
Court; butit isto be observed that in that 
case the name of the other decree-holder 
was not mentionedin the application at all 
so that the latter had no opportunity of 
appearing to raise anye objection which he 
might have to the execution of the decree 
by his co-decree-holder and there was 
nothing on the face of the application to 
inform the Court that anybody but the 
applicant was interested in the decree, so 
that the Court was not ina position to pass 
necessary orders for the protection .of the 
interest of the decree-holder who had not 
joined in the application. 

The other case is that in S. Mohammad Anas 
v. Bhupendra Prasad (2). There the decree- 
holder A assigned 7 annas interest in the 
decree in favour of N, who took the assign- 
ment in the name of M, A and N applied to 
execute the decree when M objected that he 
was the real assignee. The application for 
execution was struck-off. A question arose 
whether the application for execution made 
by A and N was a valid application to 
save limitation for a subsequent application. 
Tt was held that as M, the person whose 
name appeared on the record as the assignee 
of the decree, had not joined in the appli- 
cation, there was no application by the 
assignee within the meaning of r. 16 of 
O. XXI, and that the application by A and N 
could not be held to be an application under 
r. 15 as it was not stated therein that it was 
for the benefit of the applicants and of 
M who was also entitled to the benefit of 
the decree. It does not appear that the 
name of M was disclosed in the application 
for execution as the person benefically in- 
terested in that part of the decree which was 
the subject-matter of the assignment. On 
the facts, therefore, the present case is distin- 
guishable from those cited because, as I 


(1) 4 Pat. L J 575; 53 Ind, Cas. 803; AI R 1919 
Pat. 286. 

(2) 17 Pat. 223; 177 Ind. Cas. 992; AT R1938 Pat. 
457; 19 P L T901; 11 RP 199;5 B R41. 
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have already stated, the name of Mst. Ram- 
jhari Kuer was not only stated In the 
application for execution but she actually 
appeared in the proceedings. The object of 
r. 15isclearly to enable the Court to protect 
the interest of a decree-holder who has not 
applied for execution wheu such an applica- 
tion has been made by a co-cecree-holder. 
It has been held in a number of cases that 
where one of several decree-holders applies 
for execution and others do not object to the 
execution being granted to him, if is not 
for the judgment-debtor to say that sufficient 
steps have not been taken to safeguard the 
interest of the other decree-holders: see 
Krishnappa Holla v. Savitri (3), Nasir ud- 
Din v. Dost Mohammad (4), Yaramath Khan 
v, Amir-ul-Umra Bahadur (5), at p. 1199 
and Veerammani v. Veerabasava Chikka 
Royal (6). In my view, there is no substance 
in the first objection raised on behalf of the 
appellant. It may be added thatin the pre- 
cent case the executing Court has taken steps. 
to protect the interest of Mst. Ramjhari 
Kuer in the decree. 

The next question is whether the applica- 
tion for execution was barred by limitation 
as having been made more than three years 
from the date of the decree. The period of 
limitation is that prescribed by Art. 6 of 
Sch. IIJ, Bihar Ten. Act,and is three years 
from the date of the decree. Prima facie, 
therefore, the application was barred by 
limitation, but it appears that at the time 
when the rent suit in which the decree was 
passed was pending there was also pending 
a title suit between the same parties. The 
decree in the rent suit was a decree passed 
on compromise. The compromise provided 
that the decree should not be executed until 
the decision in the title suit as certain pecuni- 
ary adjustment would have to be made pend- 
ing on the decision in that suit. The title 
suit was not decided until May 24, 1937. It 
is accordingly contended on behalf of 
the respondents that s.15, Lim. Act, has 
the effect of extending the period of limi- 
tation in the present case, that is to say 
it is contended that execution of the decree 
in the rent suit has been stayed by an 
order. The petition of compromise contain- 
ing the stipulation that the rent decree 
should not be executed until the decision 
of the title suit is a part of the decree in the 

(3) 8M LJ 91. 

(4) 14 L 212; 139 Ind. Cas. 191: A IR 1933 Lah. 
655: 33 PLR 549; Ind. Rul. (1932) Lah. 573. 

(5) ALR 1926 Mad. 1198 (1199); 97 Ind. Cas. 375, 

(6) AIR 1939 Mad. 578; 185 Ind. Cas. 900; IL R 
(1939) Mad. 328; GALDIM LJ 39; (1939) MW N 9; 
49L W 115;12 RM 550. 
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rent suit and, in my opinion, must be regard- 
ed as an order staying the execution of the 
decree until April 24, 1937. 


But, on behalf of the appellant, it has 
been strenuously contended that s. 19, 
Lim. Act, does not apply at all in the 
present case. Section 184, Ten. Act, pro- 
vides . that all suits, appeals and applications 
specified in Sch. IIT shall be instituted and 
made within the time prescribed in that 
schedule for them respectively, and imposes 
upon the Court a duty to dismiss any suit, 
appeal or application not made within the 
prescribed time although limitation had 
not been pleaded. Sub-s. (1) of s. 185 pro- 
vides that ss. 7, 8 and 9, Lim. Act, shall 
not apply to the suits and applications men- 
tioned in s. 184, but sub-s. (2) of that 
section provides that subject to the pro- 
visicns of this chapter, the provisions of 
the Lim. Act shall apply to all suits 
appeals and applications mentioned in 
s. 184. The combined effect of these two 
sub-sections appears to be quite clearly 
this, that the provisions of the Lim. Act 
apply to the periods of limitation mention- 
ed in Sch. III, Ten. Act, except that the 


operation of ss. 7, 8 and 9, Lim. Act, is. 


barred. Section 29 (2), Lim. Act,as amend- 
ed in 1922, provides that where a special 
or local law prescribes for any suit, appeal 
or application a period of limitation different 
from the period prescribed therefor by 
Sch. I, the provisions of s. 3 shall apply, 
as if such period were prescribed therefor 
in that schedule, and that for the purpose 
of determining any period of limitation pre- 
ecribed for any suit, appeal or application 
by any special or local law, the provisions 
contained in s. 4, ss. 9 to 18 and s. 22 shall 
apply only. in so far as, and to the extent to 
which they are not expressly excluded by 
such special or local law. 


There is nothing in the Ten. Act to show 
that the provisions of s. 15, Lim. Act, have 
been excluded in computing the period of 
limitation prescribed by the Ten. Act. It has 
accordingly been held in Hasan Imam v. 
Brahmdeo Singh (7), that ss. 19 and 20, 
Lim. Act, apply to all suits which are 
governed by Sch. ITI, Ten. Act. In Sati 
Prosad Garga v. Gobinda Chandra (8), it 
was held that the operation of s. 14, Lim. Act 
was not excluded in computing the period of 
limitation prescribed by the Ten. Act. In 


(7) 9 Tat. 747; 126 Ind, Cas. 299; A I R 1930 Pat, 
301; Ind. Rul. (1930) Pat. 603. 

(8) 33 O W N 227; 121 ind, Cas. 673; A 1 R 1929 
Cal. 325; 56 C805; Ind. Rul, (1980) Cal. 162, 
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Wazed Ali Khan v. Brojendra Kumar (9) 
ss. 19 and 20 were held to apply in com- 
puting the period of limitation prescribed 
by the Ten. Act. By analogy these cases 
are Clearly authorities for the view that 
s. 15, Lim. Act, operates on the periods cf 
limitation prescribed by the Ten. Act. It was 
contended, however, that the reference to 
the Lim. Act in Art. 6 of Sch. III negatives 
the suggestion that any section of the Lim. 
Act other than s. 18 can apply to a case 
governed by Art. 6. Article 6 provides a 
period of three years for the execution of a 
decree between a landlord and tenant ta 
whom the provisions of the Ten, Act are 


applicable. 

“except where the judgment-debtor has by fraul)jor 
force prevented the execution of the decres in which 
cass the period oflimit&tion shall be governediby the 
provisions of the Lim. Act.’’ 


It would be observed that Art. 6 pro- 
vides a period of three years for the execu- 
tion of a decree in which no fraud is 
alleged and further provides that in the 
case where the judgment-debtor has prevent- 
ed by fraud or force the execution of the 
decree the period of limitation shall not be 
that prescribed by the Ten. Act but shall 
be the period prescribed by Lim. Act. The 
reference to the Lim. Act in thisarticle has 
nothing to do with s.18, Lim. Act. That 
section applies to a different state of affairs 
altogether and is confined to cases in waich 
a person has been fraudulently kept out 
of knowledge of his rights. or the above 
reasons [ would hold that the applicatioa 
was maintainable in the form in which it 
was made and itis not barred by limitation, 
and would accordingly dismiss the appeal 
with costs. 

D Appeal dismissed. 


(9; 36 O W N 833; 141 Ind. Cas. 716; A I R 1933 Cal. 
90; Ind. Rul. (1933) Cal. 173. ; 





LAHORE HIGH COURT 
Second Appeal No. 1104 of 1939 
May 6, 1941 
TEK CHAND AND BEOKETT, JJ. 
Fira ANNU MAL HAR NARAIN 
— DEFENDANT—APPELLANT 

versus 


BRIJ LAL—PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 47— 
Execution proceedings challenged by minor on ground 
that he was not properly represented—Question, if 
can be decided by ex2cuting Court—Minor—Guar'- 
dian—Person on receiving notice expressing unwil- 
lingness to act as guardian but giving some infor- 
mation—This act, whether makes him guardian— 
Negligence—Court guardian not given notice of execu- 
tion proceedings—His non-appearance, if negligence 
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—Ezxecution preceedings—Interests of minor regre- 
sented in suit in effect though net in form—LPro- 
ceedings would not be set aside—Res judicata—Ap- 
plicability of rule to questions of juresdiction— Pun- 
jab Debtors’ Protection Act (II of 1936), s. 4+— Exe- 
- cutting Court to dccide whether land is liable to 
attachment—Decision of Collector with regard to 
period of alienation and amount of land for mainten- 
ance depends on decision of executing Court. 

“ A claim put forward cn behalf cf the minor to the 
` effect that the whole of the prcceedings relating to 
the attachment cf the lard had been irregular for 
want of proper representation, is clearly one relating 
to the execution cf thedecree. Sucha questicn shculd, 


if possible, be decided by the executing Court. ([p. 
. 615, col. 1.) 
A Court Official appointed as a guardian fcr the 


minor in the suit cannot be said to be negligent for 
- non-appearance in execution proceedings when notice 
(fthe execution prcceedings is not given to him. It is 
not the duty ofan official guardian in such circum- 
stances to be on the watch for any execution pro- 
ceedings which may be instituted against the property 
of a minor whem he has been appointed to represent 
in a suit some years before, ([p. 614, col. 1.) 

Where a person on receiving notice from the Court, 
expresses, his unwillingness to bo the guardian of a 
mincr but gives some information when called upon to 
do so, the mere fact that he supplied information 
would not by itself convert him into a guardian of the 
minor. {7tbid.] 

Preceedings in execution would not be set aside 
where the interests of a minor had in effect been re- 
presented, though not in form, as when his interests 
are identical with thcse of other members of his 
family. [p. 614, col. 2.) 

The rule cf res judicata applies with reference to a 
given set cf facts on which a claim is based, and an 
erroneous decision on the question cf jurisdiction is 
not a nullity which can be ignored or even impeached 
ina a collateral decision. [p. 61%, col. 1.] 

. [Case-law referred to.) 

‘Under the Funjab Debtors’ Protection Act the Collec- 
tor is only given jurisdiction to decide two things. 
After the executing Court has attached the land and 
has decided that it should be temporarily alienated, 
it is for the Collector to determine the pericd of aliena- 
tion and decide how much of the land, if any, should 
be exempt for purposes of maintenance. These are 
obviously matters which can only be determined 
by bim if the land is found liable to attachment 
by the executing Court in the first instance and 
the actual alienation .cf the land derives its 
force from the authcrity cf the executing Court. 
It is not for the Collector to go into the ques- 
tion whether the land was liable in the first in- 
stance to attachment, Any decision by the Collector 
with regard tothe period of alienation and the amount 
of land for maintenance is obviously dependent on the 
orders of the executing Court with regard tothe liabi- 
lity of the land toattachment. [p. 610, col. 2.] 

S. A. from the decree of the District Judge, 
Hissar, dated June 3, 1939. 

Mr. N. C. Pandit, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 

Beckett, J.—This is a suit in which a 
minor seeks to avoid a farm cf his property 
in execution proceedings. The decree related 
to a liability-of his father and the property 
sold is said to have been ancestral. Both 
the Courts below have held that the guardian 


could have raised a valid objection to the 
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attachment of the land, either under custom- 
ary law or under the provisions of the 
Punjab Debtors’ Protection Act, 1936, which 
came into force soon after the passing of 
the decree. The plaintiff has accordingly 
been granted a decree that the execution 
proceedings are void so far as he is concerned, 
on the ground that his guardian was grossly 
negligent for having failed to raise any such 
objection. A second appeal has been refer- 
red to this Bench on account of a conflict 
of decisions with regard to the question 
whether the negligence of a guardian ad, 
litem, however, gross, provides any cause of 
action for a suit of this kind. The defendant 
is the decree-holder in. whose favour the 
land has been farmed out; and, on his behalf, 
another general objection to the suit has 
been taken to the effect that a matter of 
this kind must be determined by the exe- 
cuting Court under s. 47, Civil P.C., and 
cannot be the subject of a separate suit. 
Before either of these questions can be con- 
sidered, however, it is necessary to set out 
the facts which have given rise to the case. 
The original suit was brought against the 
minor onthe strength of a balance struck 
by the plaintiffs father, Thakar. Although 
the entry was signed by Thakar alone, it 
was alleged that he and his brother Bala 
constituted a joint Hindu family and conse- 
quently Bala was impleaded as a defen- 
dant along with the present plaintiff Brij 
Lal. The mother of the minor did not wish 
to contest the suit and Bala refused to act 
as guardian of his nephew, possibly because 
he did not wish to give any support to the 
suggestion that the family was still joint. 
An official of the Court was then appointed 
as the guardian. Subsequently, a written 
defence was put in by the Counsel engaged 
by Bala who purported to be acting on behalf 
of the minor’s mother. Bala himself suc- 
ceeded in establishing the separation of his 
brother and the case against him was dis- 
missed, while a decree was passed against 
the minor. Beyond putting the creditor to 
his proof, nothing appears to have been done 
to contest the claim against the minor, but 
there is nothing to indicate that the debt 
was not in fact due or that the minor stood 
to gain anything by having the suit deferided 
on his behalf. The decree, which was passed 
on November 17, 1939, must accordingly be 
taken as valid. 

The first execution proceedings were 
directed against the movable property of the 
minor and it does not appear to have been 
till 1935 that any attempt was made to attach 
his land. On July 24, 1935, a prohibitory 
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order was issued under O. XXI, 1. 54, Civil 
P.C. This was merely in the name of the 
minor himself and did not mention any 
guardian. It was not served and subsequent 
reports indicate that the minor had gone to 
live in another village with his mother. A 
proclamation issued on February 6, 1936 and 
the -proceedings were then transferred to 
the Collector for arranging a farm of the 
land on May 6, following. A few days 
later the Punjab Debtors’ Protection Act, 
1936, was published in the Gazette, so that 
the subsequent proceedings were treated as 
regulated by that Act. Notice of the pro- 
ceedings was ordered to be issued, but at 
this stage a curious mistake occurred. Bala 
had been shown as a party to the execution 
proceedings. When notice issued in April 
1937, he was again shown aS a party to the 
proceedings and the Naib Sheriff was order- 
ed to inform Bala as well as the minor 
through his mother. The mother of the 
minor was not served as she was absent 
from the village. Bala is said to have been 
served, but he did not appear on the date 
fixed, which was May 1l. Fresh notice 
then issued for July 3. On that date Bala 
appeared with his Counsel, and is shown 
in the proceedings as being himself the 
judgment-debtor, while there is no reference 
tothe minor. It is not clear what part Bala 
took in the proceedings but the Collector 
has noted that there were three persons in 
the judgment-debtor’s family and this in- 
formation was obtained either from Bala or 
his Counsel. The Collector exempted half 
the attached land for the purposes of main- 
tenance and arranged a farm of the rest for 
a period of 13 years in favour of the decree- 
holder in full satisfaction of the decree. 

On October 5, 1937, the mother of the 
minor appeared before the executing Court 
accompanied by her own father. She pre- 
sented a petition which purported to be 
made under various provisions of the Civil 
P. ©., including O. XLVII, r. 1. The 
petitioner stated that she had ‘just come 
to know of the alienation of the minor’s 
land, which she claimed was exempt from 
attachment on account of its ancestral 
nature. She accordingly asked for an oppor- 
tunity to be heard on behalf of the minor. 
In reply, the decree-holder raised two objec- 
tions as to the competence of the execut- 
ing Court to entertain the petition: first it 
was claimed that the petiticner should have 
sought her remedy by means of an appeal 


from the order of the Collector to a superior 


Revenue Court, and, secondly, that the exe- 
cuting Court could not entertain a petition 
. e 
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of this nature after the proceedings had 
been consigned to the record room. Orders 
on this petition were passed on January 10, 
1938. Incidentally, it may be remarked that 
the sarne mistake occurred in these proceed- 
ings as had already been made before the 
Collector, for, there is a reference to tne 
minor as being one of the judgment-debtors. 
Both the objections raised by the decree- 
holder were upheld by the Subordinate 
Judge, who held that he was not competent 
to sit in appeal over the Collector and that 
in any case the Court was now functus 
officio as a Court ofexecution. It was fur- 
ther held that there were no grounds of 
review, and the petition was accordingly 
rejected. The mother of the minor then 
went to the Collector and presented a similar 
petition under the same provisions of 
the Civil P. ©. The Collector held on 
March 19, 1938, that he was not concerned 
with any of the matters contained in the 
petition except so far as it related to the 
representation of the minor in the proceed- 
ings before him. As the objections which 
were then raised on behalf of the minor 
did not relate to any of the matters which 
the Collector had to determine, the net 
result of this intermediate order was that 
the mother was again refused a hearing 
with regard to the liability of the land to 
attachment, and the subsequent orders have 
not been placed on the record About a 
week later the maternal grandfather of 
the minor brought the present suit on his 
behalf. 

From the above account of the earlier 
proceedings it will be seen that the case 
now presented on behalf of the minor is not 
so much a claim that the execution proceed- 
ings are invalid by reason of any negligence 
onthe part of any guardian representing 
him in these proceedings, as a claim that 
he was never in fact represented at all ard 
has never been given any opportunity of 
raising any objection to the attachment of 
his land. Although negligence is alleged in 
the pleadings, para. 5 of the plaint clearly 
states that the substance of the plaintifi’s 
case is that nothing at all was done on his 
behalf, so that this is not in any way a new 
case now being set up on his behalf. There 
is, in fact, no evidence of any negligence on 
the part of anyone representing the minor 
in the execution proceedings. If his mother 
is taken as representing him, as was done 
in the proceedings before the Collector, it 
appears from the record that she was not 
given any notice of what was going on and 
as soon as the alienation came to her knowe 
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ledge, she appears to have acted with all 
possible diligence in her attempt to protect 
the interests of the minor. Jf the appoint- 
ment of a Court official for the purposes of 
the original suit is regarded as still subsist- 
ing for the purpose of the execution pro- 
ceedings, the position is much the same. He 
was not given any notice of the execution 


proceedings; and even if he was still attach-. 


ed to the Court, it would be difficult to 
hold that it is the duty of an official guar- 
dian in such circumstances to be on the 
watch for any execution proceedings which 
may be instituted against the property of a 
minor whom he has been appointed to repre- 
sent in a suit some years before. It has 
been contended on behalf of the defendant 
that Bala should be taken as representing 
the minor, in view of his,appearance before 
the Collector on July 3, 1937. There are 
several reasons against adopting this view. 
In the first place, for reasons of his own, 
Bala had refused to act as guardian in the 
original suit; and when he was personally 
served with a notice of proceedings before 
the Collector in May, he. did not appear on 
the date fixed. Not only was there no order 
appointing him to act on behalf of the minor 
but the notice which he received itself 
directed that notice should be given to the 
mother of the plaintiff as representing her 
son. 

Secondly, when Bala appeared before the 
Collector in Gurgaon, he did so in conse- 
quence of a notice served on him for the 
second time in his personal capacity, nob as 
representing the minor, and is so shown in 
the execution proceedings. It has been sug- 
gested that he would not have appeared 
with Counsel unless he wished to protect 
the interests of the minor since he was not 
himself affected by the decree. But it seems 
more likely that he did this because notice 
had been served upon him in his personal 
capacity for a second time, so that it became 
necessary to protect his own interests. In 
any case it is not clear what action could 
have been taken at this stage to protect the 
interests of the minor, The Collector was 
concerned only with determining the amount 
of land which should be exempted from 
attachment and the period of alienation 
and the subsequent order shows that the 
Revenue Court did not regard itself as con- 
cerned with the validity of the attachment. 
The mere fact that Bala supplied informa- 
tion with regard to the number of persons 
in the judgment-debtor’s family would not 
by itself convert him into a guardian of 
the minor for the purposes of the execution 
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proceedings. All that can be said is that 
Bala, as a near collateral of the minor, 
might possibly have done something to pro- 
tect the minor’s interests on receiving the 
earlier notice, but that for some reason 
he was unwilling to doso. Thisis not the 
same thing as negligence on the part of a 
guardian ad litem. The proceedings .only 
show that Bala was not willing to represent 
the minor at any stage up to the date on 
which the Collector passed his final order, 
though he was prepared to give the infor- 
mation required by the Collector when called 
upon to do so. Nor was the minor represent- 
ed by anyone else up to that time so far as 
the attachment and alienation of the land 
was concerned. 

The facts of the present case bear some 
resemblance to the factsof a Privy Council 
ruling reported in Krishna Prasad Singh 
v. Moti Chand (1). In that case the property 
of a minor had been sold in execution pro- 
ceedings. A Court official had been appoint- 
cd a pro forma guardian of the minor for 
the purposes of the original suit, but refused 
to represent him ata later stage when the 
proceedings were transferred elsewhere. 
There had been some suggestion that the 
Court cf Wards might act in the matter, but 
it did not put in any appearance, and the 
sale was confirmed. The mother of the 
minor then came forward with a petition for 
review ofthe order concerning the sale on 
the ground of irregularities. She had 
apparently been aware of the proceedings 
before this, but had been under the im pres- 
sion that the Court of Wards would take 
some action in the matter. It was held by 
their Lordships of the Privy Council that 
there had beenno proper representation of 
the minor, that his mother was entitled to 
act on his behalf as she had done and that 
the sale could be set aside, the irregularities 
being proved. 

lt has been contended on behalf of the 
defendant, on the basis of certain other 
decisions of the Privy Council, that the rules 
contained in the Civil P. O. do not in terms 
apply to proceedings in execution and such 
proceedings will not be set aside merely on 
the ground that a minor had not been re- 
presented hya guardian ad litem. Tt may 
be taken as settled law that proceedings in 
execution would not be set aside where 
the interests of a minor had in effect been 
represented, though not in form, as when his 
interests are identical with those of other 


(1) 40 C 635; 19 Ind. Cas. 296; 401A 140;17 CL 
J 573; 17 CW N 637; 11 AL J 517. 15Bom.L R 
615; 14 ML T 37;25MLJ140(PC). 
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members of his family; but I do not think 
that there is any case in which it has been 
held that it is not necessary in execution 
proceedings that the interests of a minor 
should be re-presented in some way OF 
another. The decision just mentioned shows 
that when a minor has not in fact been 
represented at all, this may be at least a 
ground for re-opening the proceedings, 
which is all that has been sought on behalt 
of the plaintiff. The law regarding the 
attachment and alienation of land in execu- 
tion proceedings contemplates that some 
opportunity should be given to the judg- 
ment-debtor of raising any valid objections 
he may have with regard tothe liability of 
his land to attachment and the protection 
thus afforded becomes useless if the land can 
be alienated without notice being given to 
any one whocan be said to represent the in- 
terests of a minor judgment-debtor. 

In such circumstances, it seems clear 
that any one prepared to represent the 
minor judgment debtor bas the right to 
come forward and claim that the proceed- 
ings in execution should be set aside, if 
cause can be shown. The only question is 
the way in which such relief can be claimed, 
that is, by petition under s. 47, Civil P. C., 
or by means of a separate suit. In K rishna 
Prasad Singh v. Moti Chand (1), it appears 
that the mother of the minor applied for 
relief by way of a petition for review pre- 
sented to the executing Court, though the 
presiding officer of that Court 1s described 
as the Deputy Commissioner and it is not 
entirely clear in what capacity he was 
acting. This petition for review was much 
the same as the petition presented in the 
present case to the executing Court after 
the land had been alienated. The subst- 
ance cf the claim put forward on behalf 
ofthe minor to the effect thatthe whole of 
the proceedings relating to the attachment 
of the land had been irregular for want of 
proper representation, was clearly one 
relating to the execution of the decree. 
Such a question should, if possible, be decid- 
ed by the executing Court. Even when a 
clainn is made to have asale in execution 
set aside on the ground of fraud, it was 
held by their Lordships of the Privy Coun- 
cil in Prosunno Kumar Sanyal v. Kali 
Das Sanyal (2), that the question was one 
which could only be determined by the 
order of the Court executing the decree, 
under s. 244 of the old Code, corresponding 
tos. 47 of the present Code, and not by 
means of a separate suit. 

(2) 19 0683; 19 I A 166; 6 Sar, 209 (P O; 
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to mention the subsequent decisions of the 
Courts in India which are bassd on the view 
taken in that case 

On behalf of the plaintiff, it is urged that 
there are a number of cases in which sales 
in execution have in fact been set aside by 
means ofa separate suiton the ground of 
fraud or negligence, but hereagain it does 
not seem necessary to discuss these cases in 
detail. In someof these cases, the plaintiff 
was seeking to impugn the original decree, 
as a consequence of which any proceedings 
in execution should be set aside. Such 
cases are obviously distinguishable. In 
other cases no objection appears to have 
been taken with reference to s. 47. The 
applicability of s. 47 must vary according 
to the circumstances of each case and it 
would probably be difficult to lay down 
any generalrule. When the claim is one 
to have the execution proceedings re-opened 
on the ground of non-representation, how- 
ever, and the claim is made within a reason- 
able time, this clearly seems to be a ques- 
tion which ought to be determined by the 
executing Court. If the matter was one 
with which theexecuting Court was com- 
petent to deal s. 47 would ordinarily bar 
the institution of a separate suit. The only 
remaining question to be considered is 
whether the position isin any way affected 
by the fact that the execution Court refused 
to entertain the petition on the merits hold- 
ing that relief should be sought elsewhere. 
Counsel for the plaintiff claims that s 47 
cannot now be raised asa bar tothe pre- 
sent suit, partly on the ground of estoppel 
and partly onthe ground of res judicata. 
With regard to estoppel it has already been 
mentioned that the decree-holder himself 
raised two pleas, that the correct course 
was forthe minor to appeal against the 
original order of the Collector and that the 
executing Court was functus officio Mr. 
Shamair Chand has referred usto a num- 
ber of rulings in which it has been held 
that a party cannot be allowed to claim first 
that legal proceedings should have been 
brought in one Court and then subsequently 
turn round so as to adopt an entirely 
opposite position. In this connection it will 
be sufficient to refer to Uttamchand v. 
Saligram (3) and Saira Bibi v. Chandrapal 
Singh, 114 Ind Cas. 120 (4). 

With regard to the application of the rule 
of res judicata to questions of jurisdiction 


(3) AI R 1929 Nag. 79; 117 Ind. Cas. 285; Ind. Rul. 
(1923) Nag. 237. 

(4) 114 Ind, Cas. 120; A I R 1928 Oudh 503; 4 
Luck. 159; 5 O W N 897; Ind. Rul, (1929) Oudh 120. 
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the decisions are not entirely uniform. The 
recent trend of decisions. however, is in 
favour of holding that the rule applies with 
reference to a given set of facts on which a 
claim is based, and that an erroneous deci- 
sion on the question of jurisdiction is not 
a nullity. which can beignored or even im- 
peached in a collateral decision. In this con- 
nection reference may be made to Chinnapa 
Readi v. Srinivasarao (5), Girwar Narayan 
v. Kamla Prasad (6) Bank of Cheitinad Ltd. 
v. Chêttyar Firm of S.P. K.P. V.R, (7) 
Rajaram Tukaram v, Central Bank of 
India-Ltd.:(8) and Jawala Sahai v. Firm 
Hari Ram Balmokand (9). This question 
generally arises when a Court has errone- 
ously decided that it has jurisdiction to 
entertain a case; but there is no reason why 
the same rule should not apply when a 
Court has erroneously decided that it has 
no jurisdiction. There isa remark made by 
their Lordships of the Privy Council in 
Upendra Nath v. Lall (10) which seems to 
support this view. The Allababad High Court 
had held that the Subordinate Courts were 
not competent to deal with a case on grounds 
of local jurisdiction and the case sub- 
sequently came before the Patna High Court. 
The question arose whether part of the deci- 
sion of the Allahabad High Court was res 
judicata and it was observed that the only res 
judicata in those proceedings was with regard 
to the lack of jurisdiction. lf the decision 
of the executing Court in the present in- 
stance can be construed as a finding that it 
had no jurisdiction to deal with the case 
under s. 47 and if the application of s. 47 
was the only bar to the present case then 
there does not appear to be any reason why 
that decision should not be regarded as res 
judicata. On behalf of the decree-holder, 
Mr. Nanak Chand states that he does not 
wish to oppose either of these general pro- 
positions of law but he contends that they 
do not affect the position inthe present case. 
With regard to the estoppel he states that it 
is not desired to depart from the position 


(5) 59 M 62: 157 Ind. Cas, 917: A 1 R1935 Mad. 
835; (1935) M W N 677; 8 RM174: 42 L W 446. 

(6) 12 Pat. 117; 142 Ind. Cas. 118: AIR 1933 Pat. 
104; 13 P L T 737; Ind. Rul. (1933, Pat. 109. 

(7) 14 R94; 161 Ind, Cas, 9%9.A I R198:6 Rang. 
87; 8 R Rang. 528 (S B). 
3 KA, I R 1926 Bom. 481; 98 Ind. Cas. 341; 28 Bom. L 


(9) AIR 1937 Lah. 649; 175 Ind. Cas. 972; 39 PL 
R 117; 10R L 749. 

(10) A IR 1940 PO 222; 191 Ind. Cas. GIL R 
(1940) Kar. P C 460; 21 PLT 935; 1940 O LR 677. 
13k P C110; 19400 W N 1103, (1940) AL J 813; 
(1940) M W N 1122; 52 L W 800:7B R 198; 45C W 
N 204; 43 Bom. L R 381: 730 LJ 145 (P O); 
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taken up in the execution proceedings. With 
regard to the rule of res judicata he is 
prepared to accept the findings of the execut- 
ing Court. He merely contends that the 
decision of the executing Court was not in- 
tended for a finding that the matter was not 
one falling under s.47 or that the claim 
should be agitated by means ofa separate 
suit. It thus becomes necessary to consider 
the exact nature of the order passed by the 
executing Court and the grounds on which 
it is based. 

In holding that he was not in a position 
to sit in appeal over the Collector with 
regard to the alienation of the lands, the 
learned Subordinate Judge appears to have: 
misunderstood the position created by the 
Punjab Debtors’ Protection Act. Under that 
Act, the Collector is only given jurisdiction- 
to decide two things. After the executing 
Court has attached the land and has decided 
that it should be temporarily alienated, it is 
for the Collector to determine the period of 
alienation and decide how much of the 
land, if any, should be exempt for purposes 
of maintenance. These are obviously matters 
which can only be determined by him if the 
land is found liable to attachment by the 
executing Court in the first instance and the 
actual alienation of the land derives its force 
from the authority of the executing Court. 
The Collector rightly held that it is not for 
him to go into the question whether the land 
was liable in the first instance to attachment. 
Any decision by the Collector with regard 
to the period of alienation and the amount of 
land for maintenance is obviously dependent 
on the orders of the executing Court with 
regard to the liability of the land to attach- 
ment; and if itis found that the land has 
been wrongly attached, there is no question 
of sitting in appeal over the Collector, who 
has only been called upon to determine 
certain subsidiary points. Whether right or 
wrong, however, the decision in effect was 
that the authority of the executing Court to 
decide on the propriety of the attachment was 
now vested in the Collector. In holding 
that in any case he was functus officio the 
learned Subordinate Judge referred to cer- 
tain decisions of this Court which have no 
bearing on the facts of the present case. If 
a person who is a party to the execution 
proceedings attempts to raise objections after 
the decree has been fully satisfied it may 
be held that the time has passed when such 
objections could be entertained. This does 
not mean that proceedings can never be re- 
opened in a proper case after a decree has 


once been satisfied or an alienation effected, 
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for example, where it is found that the pro- 
ceedings throtghout were irregular. When 
there has been no effective representation of 
a minor the decision of the Privy Council in 
Krishna Prasad Singh v. Moti Chand (1) 
seems to make it clear that the proceedings 
can be re-opened by way of review. Here 
again, however, rightly or wrongly, the ex- 
‘ecuting Court ‘held that it could nos re-open 
the earlier proceedings or entertain a peti- 
tion for review. 

It does not appear that in these proceed- 
ings the executing Court had before it the 
question whether it was for the minor to 
proceed by application under s. 47 or by 
means of a separate suit. It appears to have 
been assumed that it was a matter with 
which the executing Court should deal; but 
it was further held in the alternative either 
that the executing Court now be regarded as 
that of the Collector or else that the original 
executing Court was in some way bound by 
the orders of the Collector and that the 
application would in any case have to be 
rejected as presented at too late a stage of 
proceedings. However wrong this decision 
might be, it was a decision on matters with 
which the executing Court had jurisdiction 
to deal and does not involve any finding that 
the minor was at liberty to proceed by means 
of a separate suit. Had the decision been 
to the effect that the matter was one with 
which an executing Court was not competent 
to deal, and had there been an independent 
cause of action, the position might have 
been different. As it is, the alienation in 
question cannot be regarded as a mere 
nullity. In any case, it is doubtful whether 
it could be impeached by means ofa col- 
lateral proceeding; and in this case the bar 
provided by s. 47 is not removed because the 
executing Court found either that he was 
not the executing Court for purposes of 
application or that the application was one 
which the executing Court would have to 
reject as having been presented to it too late. 
In these circumstances, the appeal must be 
accepted and the plaintiff's suit dismissed ; 
but in the peculiar circumstances of the case 
parties are left to bear their own costs, 


Tek Chand, J.—I agree. 
D. Appeal accepted. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 61 of 1938 
September 3, 1941 
MADELEY, d. 

SITA RAM SINGH AND oTHERS-— 
DEFENDANTS--ÅPPELLANTS 
versus 
JAGDEO MISIR—PLAINTIFF— 


RESPONDENT 

Pre-emption - Suit for—Plaintiff claiming pre- 
ferential right alleging that he had become co-sharer 
in property sold under certain document—Document 
held, lease and not sale and plaintiff was not co- 
sharer and could not pre-empt. 

The sale deed which was the subject-matter of the 
suit was executed by defendants Nos. 4 and 5 in favour 
of defendants Nos. 1 to 3, in respect of one-half of a 
pukhtadart thok. The plaintiff instituted a suit 
for pre-empticn claiming to havea preferential right 
to purchase on the ground that he had becomea co- 
sharer in the thok seld under certain document. The 
document purported to be a lease of birt land. 
Under this document the plaintiff had to pay rent to his 
vendor and his vendor had to pay the- pukhtadar rent. 
The plaintiff was termed birtdar. The deed purport- 
ed to transfer rights of heritable and transferable 
nature and to give the plaintiff the same rights of 
transfer as the vendor had. It also provided noright 
of re-entry. The plaintiff contended that the Court 
must go behind the deed and find out what was the real 
nature of the transaction between the parties. There 
was no plea that this document was a cloak to de- 
feat pre-emption or that a fraud had been committed 
upon other co-sharers or members of the village com- 
munity : 

Held, that the transaction was a lease and not a 
sale and the plaintiff did not become co-sharer. 

Held, also that it was not open to the plaintiff to go 
behind this lease deed and lead evidence to show that 
it was a sale. The plaintiff could not plead fraud in 
order to take advantage as a pre-emptor. 


S. ©. A, against the order of the Civil 
Judge of Fyzabad, dated December 4, 1937. 


Mr. Niamat Ullah, for the Appellant 
No. 1 
ri P.N, Chaudhri, for Appellants Nos. 1 
tO >. 

Mr. Hyder Husain, for the Respondent. 


Judgment.—This is a vendees’ second 
appeal arising out of a suit for pre-emption 
which has been decreed by both the Courts 
below. The sale deed which was the sub- 
ject-matter of the suit was executed on 
March 4, 1936, by defendants Nos.4 and 5 
in favour of defendants Nos. 1 to 3, who 
are the appellants before this Court. The 
consideration was Rs. 4,000 and the deed 
was in respect of one-half of a pukhtadari 
thok with the exception of plots Nos, 40) 
and 403. The plaintiff-respondent Jagdeo 
Misir instituted a suit for pre-emption 


‘claimingto have a preferential right to 


purchase, because he maintained that he 
is a co-sharer in the thok sold. He had 
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acquired under the deed, Ex. 2a few plots 
of land which according to him make him 
a co-sharerin the thok, which was the sub- 
ject-matter of the sale deed. The defence 
was that Ex. 2 did not confer on him 
pukhtadart rights in respect of the 
plots acquired and, therefore, he did not 
become a co-sharer in the mahal. 

Both the Courts below held that under 
Ex. 2 the plaintiff acquired pukhtadar1 
rights and became aco-sharer. The appel- 
lants’ learned Counsel argues that the inter- 
pretation put upon the document Ex. 2 
by the two lower Courts is wrong. The 
document purports to be a lease of birt 
land. Under this document the respondent 
has to pay rent to his vendor and his vendor 
pays the pukhtadarz rent. The respon- 
dent is termed birtdar.* Counsel argues 
that there is no privity between respondent 
and the superior proprietor as there must 
be between an under-proprietor and the 
superior proprietor. He says that the 
interest of the vendee is subordinate to 
that of the pukhtadar and not co-ordinate 
with it. He bases his argument on Birendra 
Bikram Singh Raja v. Brij Mohan Pande 
(11 O. W. N., 843-61 I. A., 235) (1) where 
the Privy Council has defined the term a 
proprietary village community as distin- 
guished from an Hunder- proprietary village 
community” and on Bindeshwari Prasad 
Upadhyay, Pandit v. Krishna Murari 
Pandit (11 O. W. N., 430), (2) in which 
it was held that there cannot be two under- 
proprietors of the same land and that, 
where an under-proprietor carves out an- 
other right within his holding, the right 
carved out is not under-proprietary but of 
inferior nature. 

It is true that the deed Ex. 2 purports 
to transfer rights of heritable and trans- 
ferable nature and to give the respondent 
the same rights of transfer as the vendor 
had. Italso provides no right of re-entry. 
The respondent, therefore, argues that the 
Court must go behind the deed and find 
out what is the real nature ofthe transac- 
tion between the parties. He argues that 
if this is done, it will be found that the 
transaction amounts to a sale and not to 
a lease, although the document pur- 
ports to be a lease. He has quoted a 
large number of cases in which sales have 

a 11 O W N 843: 151 Ind. Cas. 74; AI R 1934 

153; 7 R P C 26; 67 M L J 149; 38 
C WN 989: 60 OL J 143; (1934) AL J 732; 40 L 
W 784; 9 Luck. 407; 61 LA 239; 1934 A L R 831; 
1934 O L R 722 (P 0). 

(2) 11 O W N 430; 149 Ind. Cas. 550; A I R 1934 
Oudh 145; 6 RO 585; 18 R D 213; 1934 O L R538, 
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been made under the cloak of leases and 
the Court has allowed co-sharers or mem- 
bers of a village community to pre-empt 
these sales. In these cases principles have 
been laid down whereby the Court can 
arrive at the true nature of a transaction, 
and one of the chief principles is that where 
the rent is equivalent tothe revenue pay- 
able for the land transferred, so that the 
vendor gets no benefit, but merely recovers 
his revenue, then the document amounts 
in effect to a sale. In my opinion all 
these cases are clearly distinguishable from 
the present case. In all these cases a fraud 
had been committed to defeat the right of 
pre-emption and the Court did not allow 
the vendee to enjoy the benefit of this 
fraud, but insisted upon going behind the 
deed and ascertaining the real nature of the 
transaction. ‘The only case in which the 
deed interpreted has been a title deed of 
the pre-emptor himself is 11 O. W. N. 430 
(2). In that case his claim to be a co-sharer 
was disallowed, though it is true that he 
has been able to obtain pre-emption on 
the ground that he is a member of the 
village community. 

In the present case the respondent did 
not claim as amember of the village com: 
munity but as a co-sharer, and there is 
nothing to show whether as a member of 
the village community he would have a 
preferential right over the appellants or not. 
He bases his claim on Ex. 2 which ison 
the face of it a lease of birt land for 
which the birtdar has to pay rent to the 
pukhtadar. There is no plea that this 
document was a cloak to defeat pre-emp- 
tion or that a fraud had been committed 
upon other co-sharers or members of the 
village community, yet the Court has al- 
lowed him to vary the terms of the lease 
by going behind it and leading oral evi- 
dence as to the real nature of the tran- 
saction. Ithasgone into the question as 
to what was the revenue of this piece of 
Jand and has found that it was actually 
less than the rent. In my opinion it was 
not open to the respondent to go behind 
this lease deed and lead evidence to show 
that it was a sale. As I have said no 
fraud was pleaded I do not think that the 
plaintiff could plead fraud in order to take 
advantage aS a pre-emptor. I think, there- 
fore, the Courts below made a mistake is not 
distinguishing the cases cited by the res- 
pondent's learned Counsel where the deed 
interpreted was the title deed of the vendee 
from a case like the present where it is the 
title deed of the pre-emptor. 

2 
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I allow this appeal, set aside the decree 
of the Court below and dismiss the plaintiff’s 
suit. The -appellants will get their costs of 
all the Courts. 


S, Appeal allowed. 


EEE 


LAHORE HIGH COURT 
Second Appeal No. 1155 of 1940 
May 22, 1941 

BLACKER, J. 

PEOPLES’ INSTALMENT anD SAVINGS 
BANK Lro., LAHORE—APPELLANT 
VETSUS 
Pandit GIAN CHAND AND OTHERS— 

RESPONDENTS 

Stamp Act (II of 1899), ss. 2 (11) (13), 35—Document 
proved to have been stamped — Presumption that it 
was duly stamped — Civil Procedure Code (Act V of 
1908), s. 100— F'inding of fact—Interference — Practice 
—New plea- Plea which could have been met with 
evidence, if raised at proper time cannot be allowed 
in second appeal. 

Where the evidence is that the document is stamped, 
the presumption under s. 114, Evi. Actis thatit was 
duly stamped. And where adhesive stamps were used 


the presumption is that they were impressed by the 
proper officer. 

High Court in second appeal cannot go behind find- 
ings on facts arrived at by the lower Appellate Court, 
whether those findings are sound or not. 

An objection not taken before cannot be allowed to be 
taken in second appeal, if it is a point that could easily 
have been met by evidence had it been raised at the 
proper time, 


S. A. from the decree of the Senior Sub- 
Judge, Lahore, dated June 15, 1940. 

Mr. Girdhari Lal Malhotra, for the Ap- 
pellant. 

Mr, Chuni Lal Vohra, for the Respondents. 


Judgment. — This is a second appeal 
against the appellate order of the learned 
Senior Subordinate Judge of Lahore affirm- 
ing the decree passed by a Subordinate 
Judge fora declaration that the ex parte 
decree in a previous case against the plaint- 
iff-respondent was not binding. In first 
appeal the learned Senior Subordinate Judge 
on the merits came to findings of fact in 
favour of the present appellant and on these 
findings of fact would have reversed the 
order of the trial Judge but for his finding 
that the person who filed the appeal on be- 
half of the appellant Bank was not properly 
authorized to do so and that, therefore, there 
was no properly instituted appeal. He, there- 
fore, dismissed the appeal and urheld the 
order of the trial Court. The objection to 
the validity of the appeal was that the 
power-of-attorney uner which Lala Tirlok 
Nath, the Secretary of the plaintiff Bank, 
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who instituted the appeal, purported to act, 
had not been properly stamped. 

It appears that the original power-of-at- 
torney which was executed by the gover- 
nors of the Bank in favour of Lala Tirlok 
Nath authorising him to sue on behalf of 
the Bank has been lost, and accpy of it 
was tendered as secondary evidence. Now, 
the learned Senior Subordinate Judge has 
clearly not disbelieved the evidence’ that 
there was a power-of-attorney executed by 
the governors, that it did authorize Lala 
Tirlok Nath to sue, and that it has in fact 
been lost, and these facts may be taken for 
the purposes of the appeal as established. 
The objection was purely to the admissibility 
of the copy on the ground that the original 
had not been properly stamped and was, 
therefore, itself inadmissible as evidence. 
Under r. 10 of the Stamp Rules of 1925 read 
with Appx. III to those rules a power-of- 
attorney has to be stamped either with an 
engraved stamp or by the affixation and im- 
pressing of a label on it by the proper off- 
cer, Rule 11 gives the procedure. It is clear, 
therefore, that this power-of-attorney could 
have been stamped under r. 10. In the 
course of the examination, however, Lala 
Tirlok Nath stated that the original power- 
of-attorney bore a special adhesive stamp. 
He went on to say that it was the same as 
the subsequent power-of-attorney which was 
executed in place of the lost one. This was 
produced in Courtand was produced before 
me. This second power-of attorney bears a 
stamp which apparently had a gummed back 
and has been affixed to the power-of-attor- 
ney by moistening the gum and pressing it 
on the paper. It also, hgwever, bears an 
impressed mark bearing certain words show- 
ing that it has been impressed in the Finan- 
cial Commissioner's office and bearing a 
date. This gummed stamp also bears the 
inscription ‘special adhesive stamp.’ The 
only fair interpretation of Lala Tirlok Nath’s 
evidence is that the previous power-of attor- 
ney was stamped in the same way. 

This is where the learned Senior Subor- 
dinate Judge has fallen into error because 
he has not realized that the definition of 
an impressed stamp includes an adhesive 
stamp which has been affixed and then im- 
pressed by the proper officer in the Finan- 
cial Commissioner’s office. When Lala Tirlok 
Nath said in his examination that the power- 
of-attorney bore a special adhesive stamp, 
he was literally accurate; but his subse- 
quent explanation that the stamp was the 
same as that on the power-of-attorney as now 
produced in Court means that although in 
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the eyes of the ordinary layman it would 
be described as an adhesive stamp within 
the meaning of Chap. VI, Part III, Punjab 
Stamp Manual, 1934, it is in fact an im- 
pressed stamp and a stamp of the nature 
indicated by r.10 of the Stamp Rules. It 
seems to me, therefore, that the evidence of 
Tirlok Nath having obviously been believed 
by the learned Senior Subordinate Judge it 
1s sufficient to prove that the original docu- 
ment was sufficiently stamped. Before leav- 
ing the point, however, I would note that 
the learned Senior Subordinate Judge has 
Stated that Lala Tirlok Nath said that he 
affixed this stamp on his own initiative, I 
have heen unable to find a single passage in 
Lala Tirlok Nath’s evidence where he says 
anything of this sort, and this finding is 
obviously base@ on a misapprehension by 
the learned Senior Subordinate Judge.- Ac- 
tually under s. 114 there isa presumption 
not only that official acts are regularly per- 
formed but also that ordinary business acts 
are normally carried out and, therefore, in 
the absence of any evidence to the contrary 
I would certainly presume that the power- 
of-attorney dated June 23, 1939, was in fact 
stamped by the proper officer in the Finan- 
cial Commissioners office and as the evi- 
dence is that the previous power-of-attorney 
was stamped in the same way, I would 
draw the same presumption with regard to 
that. It seems to me, therefore, that there 
is not the least doubt that the original 
- power-of-attorney was properly stamped and 
that secondary evidence of it would be ad- 
missible on proof, which is forthcoming in 
Lala Tirlok Nath’s evidence, that the origi- 
nal has been ldst. 

Counsel for the respondent has also at- 
tempted to argue before me that there is 
no evidence that the governors who signed 
this power-of-attorney had heen properly 
constituted as governors under the articles 
of association. I cannot, however, find that 
any such. objection was ever taken before 
and Icannot allowit to be taken now in 
second appeal. It is clearly a point that 
could easily have been met by evidence if 
it had been raised at the proper time. More- 
over, two very respectable witnesses appear- 
ed inthe case and they deposed that the 
two persons who executed the power-of- 
attorney were in fact governors ofthe Bank 
at that time. In the absence of any sugges- 
tion to the contrary and any attempt to 
challenge their statements by cross-exami- 
nation of the witnesses it must be presumed 
their evidence implies that the two persons 
properly constituted governors, 
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Counsel for the appellant has also on the 
basis of a Privy Council judgment reported 
in Delhi and London Bank Ltd. Oldham (1), 
argued that even if there had been no power- 
of-attorney at allin favour of Lala Tirlok 
Nath, it has been proved that he was the 
secretary of the Bank and, therefore, the prin- 
cipal officer and as such he was empowered 
to file the appeal under O. XXIX, r. 1, Civil 
P.C. On the other hand, Counsel for the 
respondent has referred me to Notified Area 
Committee, Okara v. Kidar Nath (2), a 
Division Bench ruling of this Court in which 
a distinction was drawn between the sign- 
ing and veryfying of the pleadings and the 
institution of the suit. It is, however, un- 
fortunate that in Notified Area Committee, 
Okara v. Kidar Nath (2), Delhi and London 
Bank Ltd. v. Oldham. (1), was not considered. 
In Delhi and London Bank Ltd. v. Oldham 
(1), the case was one by a Bank asin this case, 
and the objection was taken that the acting 
manager of the Bank, one Lawson, was not 
a person authorized to sue. The District 
Judge had actually dismissed the suit on 
the ground that the power-of-attorney, under 
which alone Lawson was authorized to repre- 
sent the Bank, did not give him power to 
sue, and this decision was affirmed by the 
Judicial Commissioner who held that Law- 
son was not entitled to sue either under 
the power-of-attorney or under s. 435, Civil 
P. C., which corresponds to the present 
O. XXIX, r.l. In the body of the judgment 
of their Lordships of the Privy Council the 
matter was gone into andit was shown that 
the power-of-attorney did not authorise Law- 
son to sue, but that it did show that he 
was at the material time the principal offi- 
cer of the Bank. Their Lordships of the 
Privy Council held that s. 51, Civil P. ©. 
now O. VI, r. 14, had no application to the 
case and that it was governed by s. 435, 
which now corresponds, as I have said above, 
to O. XXIX, r. 1. The final finding of the 
Privy Council may be quoted in full : 

“In these circumstances their Lordships are of opi- 
nion that Lawson was then, as he, described himself, 
acting manager of the Bank at Lucknow, and that 
as such he was a ‘principal officer of the corporation’ 
entitled to subscribe and verify the plaint within the 
meaning of s 435 of the Code, and that the suit was 
properly instituted.” 

It would certainly appear prima facie at 
least from these words read in the light of 
the discussion of the case in the body of the 
judgment that the Privy Council was not 
drawing the distinction that has been drawn 
in Notified Area Committee, Okara v. Kidar 

(1) 21 C 60; 20 I A 139; 6 Sar. 331 (P O). 

(2) 17 L 35; 158 Ind, Cas. 346; A I R 1935 Lah. 345; 
38 P L R 394; 8 R L 237, 
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Nath (2), between the act of signing the 
plaint and the act of instituting the suit. 
It is clear that what was being attacked in 
that case was Lawson’s authority to sue, 
and it seems to mealso clear that the Privy 
Council held that he was authorized to sue 
because he had the power to subscribe and 
verify the plaint. However, this discussion 
in the circumstances of this case is merely 
academic because I have little hesitation in 
finding on the evidence which has been ac- 
cepted by the learned Senior Subordinate 
Judge that the power-of-attorney was pro- 
perly stamped and that, therefore, Lala 
Tirlok Nath had under it full authority to 
file the present appeal. That appears to me 
to be the end of the matter because as I 
have said on facts the learned Senior Sub- 
ordinate Judge has come to a finding in 
favour of the appellant which is a sound 
finding, but in any case, whether sound or 
not, is a finding behind which I cannot go 
in second appeal. I, therefore, accept this 
appeal with costs, set aside the order of the 
learned Senior Subordinate Judge and order 
that the plaintiff’s suit be dismissed. 


D. Appeal accepted. 


PATNA HIGH COURT 
Appeal from Appellate Order No. 11 
of 1941 
August 26, 1941 
FAZL ALI AND SHEARER, JJ. > 
HARBANS NARAYAN SINGH 
AND OTHERS—OpPposiTE Party— 
` APPELLANTS 
versus 


UMA SHANKAR PRASAD— 


OPPOSITE Party—RESPONDENT | 
Execution—Limitation — Second application held 
good and no question of limitation arose—Compromise 
—Baecuting Court, if competent to record compromise 
_ which provides payment of decretal amount by instal- 
a ae oe Procedure Code (Act V of 1908), O. XXT, 
r. 2, 8.47. < 
‘A money decree was first put into execution on 
April 4, 1935, but subsequently on August 19, 1935, 
the parties entered into a compromise under which the 
judgment-debtors agreed to pay certain amount in res- 
pect of the decretal amount, and certain amount in 
connection with aSmall Cause Court decres which had 
been obtained by the decrez-holders against the judg- 
ment-debtors. According to the compromise out of the 
total sum payable certain amount was remitted by the 
decree-holder and it was arranged that the balance would 
be paid in three yearly instalments payable on August 19. 
The judgment-debtors further agreed that the existing 
attachment of the property would contiaue. Thecom- 
promise with all the terms was recorded by the Court 
and the execution casa was disposed of according to 
those terms. As, however, the judgment-debtors failed 
to carry out the termsof the compromise, the decree- 
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holder took out a second execution on March 19, 1938. 
This time also the parties again entered into a com- 
promise by which the judgiment-debturs bound them- 
selves to pay on February 21, 1940, and further agreed 
that the existing attachment of the properties would 
continue, The execution case having been filed on 
April 22, 1940, the main objection of the judgment- 
debtors was that it was barred by limitation, on the 
ground that the second application for execution must 
be ignored, because it was not an application for execut- 
ing the decree passed in the money suit but an applica- 
tion for executing a new arrangement based on a com- 
promise which the executing Court had no jurisdiction 
to give effect to: 

Held, that it was too ite to urge that the second 
application for execution was one which the Court 
could not entertain. This objection should have been 
raised when the second application for execution was 
made. The judgment-debtors entered into a fresh com- 
promise which could have been entered into only on tha 
footing that the application for execution was a good 
application and was one which the Court had jurisdic- 
tion to entertain. The question, therefore, of jurisdic- 
tion must by implication be deemed tə have been 
decided against the judgmeut-debtors. Hence the 
second application for execution was a good application, 
and no question of limitation could arise. [p. 622, col. 2.] 

It is true that under O. XXIII, r. 4 the provisions of 
O. XXIV, r. 3 are not applicable to an execution pro- 
ceeding, but O. XXI, r. 2ands.47, Civil P. C., taken 
together provide a complete procedure for recording a 
compromise arrived at in execution proceedings. It 
cannot be said that the executing Court has no jurisdic- 
tion to order the payment of the decretal amount by 
instalments even if the decree-holder and the judgment- 
debtor enter into a compromise which provides for the 
payment of the decretal amount by instalments. Such 
a compromise would fall under the provision of 
O. XXI,r. 2 and the executing Court will be quits 
competent to make an order inthe terms of the com- 
promise. There is no reason why the parties should 
not be allowed to enter into an arrangement as to the 
manner in which the decretal amount is to be paid and 
why the Court should be powerless to give effect to 
such an arrangement, Therefore. The compromise order 
passed by the executing Court ordering payment of the 
decretal amount by instalments cannot be treated as a 
nullity. [p. 623, cols. 1 & 2.) 


A. from an order of the Subordinate 
Judge of Gaya dated November 18, 1940. 

Mr. Lal Narain Sinha, for the Appel- 
lants. 

Messrs, Raj Kishore Prasadand R. K, 
Sinha, for the Respondent. 


Fazl Ali, J—The only point which arises 
in this miscellaneous appeal is one of limi- 
tation and it arises on the following facts. 

On November 30, 1932 the respondent 
obtained an ex parte decree for money 
against the appellants. The decree was 
first put into execution on April 4, 1935 and 
the execution was at first resisted by the 
judgment-debtors, but subsequently on 
August 19, 1935 the parties entered into a 
compromise under which the appellants 
agreed to pay Rs. 1,461 in respect of the 
decretal amount, Rs. 16 as cost of the 
execution case and Rs 363 in connection 
with a Small Cause Court decree which had 
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been obtained by the respondent against 
the appellants. According to the compro- 
mise the total sum payable by the appellants 
came to Rs. 1,840 out of which Rs, 271 was 
remitted by the respondent and it was 
arranged that the balance of Rs. 1,569 
would be paid by the appellants in three 
yearly instalments payable respectively on 
August 19, 1936, August 19, 1937 and 
August 19, 1938. The judgment-debtors 
further agreed to pay interest at six per 
cent. per annum on the amount payable 
under the new arrangement and they also 
agreed that the existing attachment of the 
property of the appellants would continue. 
The compromise with all the terms stated 
above was recorded by the Court and the 
execution case was disposed of azcording 
to those terms. As, however, the appellants 
failed tocarry out the terms of the com- 
promise, the respondent took out a second 
execution on March 19, 1938 for a sum of 
Rs. 1,569. This time also the appellants 
filed an objection, but the parties again 
entered into a compromise by which the 
appellants bound themselves to pay 
Rs. 1,865 odd on February 21, 1940 and 
further agreed that the existing attachment 
of the properties would continue. The 
present execution case having been filed 
on April 22, 1940, the main objection of 
the appellants is that itis barred by limi- 
tation. This objection has been overruled 
by both the Courts below and hence this 
appeal. 

The point raised on behalf of the appel- 
lants in this Court is that the second ap- 
plication for execution must be ignored, 
because it was not an application for 
executing the decree passed jin the money 
suit but an application for executing a 
new arrangement based on a compromise 
which the executing Court had no jurisdic- 
tion to give effect to. It is contended that 
the executing Court had no jurisdiction to 
give effect tothe new arrangement ov two 
grounds, firstly, that it had no jurisdiction 
to fix the instalments which even the 
Court of first instance which had passed the 
decree could not fix more than six months 
after the decree in view of Art. 175 of the 
Lim. Act and secondly, that it had no 
jurisdiction to include the amount payable 
under a Small Cause Court decree which 
wasa totally different decree and add it 
to the amount of the decree payable under 
execution. The learned Advocate for the 
appellants in support of this contention 
relied upon Debi Rai v. Gokal Prasad (1), 

(1) 3 A585; A W N 1881, 42 (F B). 


HARBANS NARAYAN SINGH V. UMA SHANKAR PRASAD (PATI) 


196 LO 


Abdul Rahman Saudagar v. Dullaram 
Marwari (2), Gobardhan Prasad v. Bishu- 
nath Prasad (8), Pradyumna Kumar 
Mullick v. Kumar Dinendra Mullick (4) ` 
and Bishwanath Prasad Mahtha v, Lachmi 
Narain (5). 

Now, in my opinion the short answer to 
the argument which has been put forward 
on behalf of the appellants is that it is now 
too late to urge that the second application 
for execution was one which the Court could 
not entertain. It seems to me that this is 
an objection which should have been raised 
by the appellants when the second applica- 
tion fer execution was made. We know 
that the second application for execution 
was objected to by the appellants, but they 
have not placed before us the grounds of 
their objection in this proceeding, It is, 
however, admitted that they entered into 
a fresh compromise which could have been 
entered into only on the footing that the 
application for execution was a good 
application and was one which the Court 
had jurisdiction to entertain. The question, 
therefore, of jurisdiction must by implication 
be deemed to have been decided against the 
appellants. It is contended on behalf of the 
appellants that in fact there was no decision 
but the Court did dispose of the execution 
proceeding on the footing that the applica- 
tion for execution was a good application 
and could be entertained. In my opinion, 
therefore, the contention of the appellants 
must fail and if that contention fails 
and itis held that the second application 
for execution was a good application, no 
question of limitation. can arise and the 
cases cited on behalf of the appellants can 
have no application. 

Though no further discussion is necessary 
for the purpcse of this appeal, yet I shall 
very briefly record my views in regard to the 
contentions raised on behalf of the appel- 
lants questioning the jurisdiction of the 
execuling Court. The contention that the 
Court had no jurisdiction to include the 
amount due under another decree is no 
longer of any importance, because ib is 
conceded by both the parties that the’ 
execution has been allowed only in respect 


of the money due under the money decree 

(2) 14 © 384. 

(3) 2 P L T 80; 58 Ind. Cas, 392; (1920) Pat. 229; A I 
R 121 Pat. 540. 

(4) 64 I A 302; 169 Ind, Cas. 517; 1937 OL R 394; 
1937 A L R609: lOR PC 22;41C WN 1098; AIR 
1937 P © 256; 3 B R 681;46 L W 208; 39 Bom. L R 
o 198370 W N 986: 16 PL T873; 66 CLJ 3 
P a 


) 
(5) 14 Pat. 816; 158 Ind. Cas, 297; 7R P 706; 16P 
L T 506;,A I R 1935 Pat, 380. 
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and notin respect of the amount due under 
the Small Cause Court decree. The only 
Serlous question which requires considera- 
. tion is whether the executing Court had 
jurisdiction to fix the instalments. Now, 
it is to be noticed that in this particular 
case the executing Court did not fix the 
instalments suo motu. There was an adjust- 
ment of the decree before the Court and 
the Court merely recorded that adjust- 
ment. It is true that under O. XXIII, r. 4 
the provisions of O. XXIII, r. 3 are not 
applicable to an execution proceeding, but 
it seems to me that O. XXI, r. 2 ands. 47 
of the Civil P. C., taken together provide a 
complete procedure for recording a compro- 
mise arrived at in execution proceedings. 

The learned Advocate for the appellants 
relied in this connection on Gobardhan 
Prasad y. Bishunath Prasad (3), in which 
the facts were as follows; — 

The original decree was passed on March 
23, 1906 and this was followed by an 
application for execution on May 21, 1918. 
This being more than 12 years from the 
date of the decree, the judgment-debtor 
contended that the application was barred 
under s. 48 of the Civil P. C. The decree- 
holder, on the other hand, sought to save 
limitation by reason of an order dated 
July 27, 1912. This order appears to have 
been passed in the course of one of several 
applications for execution and it was to the 
following effect: 

“The decree-holder and judgment-debtor filed a 
petition of adjustment on July 10, last. I sanction 
the adjustment. It is ordered and decreed that the 
claim is adjusted at Rs. 2,325 and that the debtor 
having paid Rs. 700 the balance of Rs. 1,625 shall be 
paid as follows.” 

After this certain dates are mentioned 
showing that the amount at which the claim 
had been adjusted was to be paid in certain 
instalments Now as I have already stated, 
the application for execution having been 
made in this case more than 12 years after 
the decree, the judgment-debtors contended 
that it was barred unders. 48 of the Civil 
P. C. The decree-holder on the other hand 
tried to save limitation by bringing the case 
within cl. (b) of 5.48. It may be re-called 
that s. 48 provides that no order for the 
execution of a decree not being a decree 
granting an injunction shall be made upon 
any fresh application presented after the 
expiration of 12 years from (a) the date 
of the decree sought to be executed (b) where 
the decree or any subsequent order directs 
any payment of money to be made on a cer- 
tain date or at recurring period, the date of 
default in making the payment in respect 
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of which the applicant seeks to execute the 
decree. Asinthat particular case the exe- 
cuting Court had passed an order for the 
payment of the decretal amount by instal- 
ment, it was suggested that the case would 
be governed by cl. (b) of s. 48, because this 
was a subsequent order for the payment of 
money to be made ata recurring period. 
The High Court, however, negatived this 
view and pointed out that “the subsequent 
order” must be an order made by the Court 
which passed the decree and not an order 
made by the executing Court. This appears to 
me to be the substantial point decided in the 
case, though it appears that in the first two 
Courts and before the High Court it was 
contended that the order had been madeor 
at least could have been made under O. XX, 
1. ll. Thus when the case upon which the 
learned Advocate for the appellants places 
sa much reliance is carefully read and 
analysed, it will be clear that it is no autho- 
rity for the view that the executing Court 
has no jurisdiction to order the payment of 
the decretal amount by instalments even if 
the decree-holder and the judgment-debtor 
enter into a compromise which provides for 
the payment of the decretal amount by 


‘instalments. As I have already said such 


compromise would fall under the provision 
of O. XXI, xr. 2 and the executing Court 
will be quite competent to make an order 
in the terms of the compromise. Speaking 


for myself, I do not see why the parties 


should not be allowed to enter into an 
arrangement as to the manner in which the 
decretal amount is to be paid and why the 
Court should be powerless to give effect to 
such an arrangement. In my opinion, there- 
fore, the compromise order passed by the 
executing Court cannot be treated as a nullity 
and the second application for execution can- 
not be ignored. Ifthe second application is 
not ignored, then the present application can- 
not be said to be barred by limitation. In my 
opinion the plea of limitation has been rightly 
negatived by the Courts below and I would 
accordingly dismiss this appeal with costs. 


Shearer, J.—I agree. 
S. Appeal dismissed. 


~ 
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_ . MADRAS HIGH COURT 
Criminal Revision Cases Nos. 442 and 443 
of 1941 
(Criminal Revision Petitions Nos. 418 and 
419 of 1941) 

May 2, 1941 
Leac, O. J. AND GENTLE, J. 
In re S. SUBRAMANYA SARMA 
AND OTHERS— PETITIONERS 

Criminal trial—Defence— Counsel—One of the 
accused being Advocate, if can appear an behalf of 
his co-accused in same trial. 

An Adyccate who is accused with others of a 

criminal offence cannot appear at the trial as Counsel 
for his co-accused. Counsel cannot appear in the 
same matter both as Counsel and party. There is no 
objection to an Advocate who is accused of a crimiral 
offence or is a party toa Civil Court conducting his 
own defence or his own case. He is fully entitled to 
do so. But he cannot be in Court in the samo matter 
in the two capacities. New Brenswick and Canada 
Railway Co. v. Conybeare (1) and Nuton v. Chaplin 
(2), relied on. 
- Cr. R. Cases and Cr. R. Ps. under ss. 435 
and 439 of the Uriminal P. C., 1898, pray- 
ing that the High Court to revise the order 
of the Third Presidency Magistrate of the 
Court of the Presidency Magistrates, Egmore, 
Madras, dated April 26,1941 and made in 
C, C. No. 6 of 1941, 


Mr. K. Bhashyam for Mr. S. Suryapra- 
kasam,and Mr.S. Viswanathan (for Petition 
in No. 442 of 1941) Mr. B, Jagannatha Das for 
Mr. P. S. Kailasam, for Petitions in No. 443 
of 1941. 

The Crown Prosecutor, for the Crown, 


Leach, C. J.—These Criminal Revision 
petitions raise the question whether an 
Advocate whois accused with others of a 
criminal offence Can appear at the trial as 
Counsel for his co-accused. The petitioner 
in Criminal Revision Case No. 443 of 1941 is 
a member of the English Bar and has been 
enrolled as an Advocate of this Court. He 
and six others, two of whom are the peti- 
tionersin Cr. R. CO, No. 442 of 1941, are 
accused of having been parties to a criminal 
conspiracy, the object of which was inter 
alia to commit or abet the commission of 
certain illegal acts by the public generally 
or by a class of persons exceeding ten. 
The illegal acts are specified in the charge 
sheet. They number six. It will be suff- 
cient to quote the first and the last of these 
allegations: 

‘“1). Influencing the conduct er attitude of tho 
public or of any section of the public in a manner 
likely to be prejudicial to the defence of British India 
or to the efficient prcsecution of the war. 

(6) to unite into one organisation the extremist 
elements in India, revolutionaries, labour and other 
unions with the object of setting up a state which 
would be controlled by the workers and peasants,” 
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The proceedings commenced on March 14, 
of this year before the Third Presidency 
Magistrate. The Court sab de die in diem 
from March 14, until April 24, when .the s 
second and fourth accused (the petitioners’ 
in Cr. R. O. 442 of 1941) fell ill. On 
April 25,the first accused filed a memorandum 
Stating that he had been instructed to appear 
on behalf of the second and fourth accused 
and that he wished to enter an appearance on 
their behalf. The Magistrate considered that 
it would be improper to allow him to do so 
and consequently refused permission. His 
order has led to the filing of the applications 
now before the Court. 

The accused are allin custody and have 
been in custody throughout. The Court is 
asked to sanction the first accused stepping 
from the dock to the place reserved for 
Counsel and appearing there as Counsel for 
two of his co-accused. It has been suggest- 


ed by Mr. Bhashyam Ayyangar, who appears 


on hehalf of the first accused, ‘that there 
could be no objection to the first accused 
being in the docka part of the time and in 
Counsel's seat for the remainder of the 
time, This is a startling proposition. I 
have no hesitation in holding that the Magis- 
trate has passed a correct order. Counsel 
cannot appear in the matter both as Counsel 
and party. There is no objection to an 
Advocate who is accused of a criminal offence 
or is a party to a Civil Court conducting his 
own defence or hisown case. He is fully 
entitled to do so. But he cannot be in 
Court in the same matter in the two capaci- 
ties. Mr. Bhashyam Ayyangar has not been 
able to produce any authority in support 
of the proposition that the first accused should 
be -allowed to appear before the Third 
Presidency Magistrate for his co accused, 
and this is not surprising There is, how- 
evel, authority that the first accused cannot 
be allowed to appear as Counsel for his 
co-accused. In New Brunswick and Canada 
Railway Co. v. Conybeare (1): the respon- 
dent was a barrister. On the first day of 
hearing the leading Counsel for the respon- 
dent suggested that the respondent might 
appear as his junior in the cause. “The Lord 
Chancellor (Lord Westbury) said: 

‘Certainly. But not both as party and Counsel, 


The respondent must elect to argue in person or not, 
There cannot be mixture of the two characters.” 


In Nuton v. Chaplin (2), the Court of 
Common Pleas held that a barrister, who 
was a party in an action, civil or criminal, 
is in the same position as any other party. 

(1) 860) 9 H LC711; 11 E R907: 31 LJ Ch. 297; 
8 Jnr. (N 8) 575; 6 L T 109; 10 W R 395, 

(2) 19 L J (O P) 374, 


1941 
Wild, C. J. observed: 


“J do not think that a party in a civil or criminal 
case, who is also Counsel, is in a different position 
from‘any other party. Ina criminal matter, a party 
would: not beentitled to sit in wig and gown among 
the bar as hisown Counsel.’’ 


It is abundantly clear that the first accused 
cannot be allowed to appear as Counsel in the 
proceedings before the Magistrate. 

It has been said, and Í do not doubt it, 
that these petitions have been filed because it 
would facilitate an early disposal of the case, 
if the first accused were allowed to appear 
on behalf of the two accused who have 
fallen ill. The question however, is not one 
of expediency; it is oneof principle Rule 82 
of the Criminal Rules of Practice states that 
Criminal Courts should, as a rule in Cases 
where there are more accused than one, 
permit one of them to be authorised by 
another to appear, plead or act for him 
in the proceeding, provided that the autho- 
rity is in writing and signed or contains the 
thumb impression of the party giving it and 
is filed in Court. The application to the 
Magistrate was not made under this rule. 
In fact the Court has been informed that 
it wag expressly stated to the Magistrate that 
“the application made by the first accused 
to be allowed to appear as Counsel for the 
second and fourth accused was not intended 
tobe made under this rule. If and when 
any such application is made it will be heard; 
but this rule certainly does not authorise a 
co-accused tO appear as Counsel in the 
case. | 

For these reasons I consider that these 
petitions should be dismissed. 

Pia J—I agree and have nothing to 
add. 


N.-D. Petitions dismissed. 





LAHORE HIGH COURT 
Full Bench 
Letters Patent Appeal No. 50 of 1940 
l June 11, 1941 
` Tek OHAND, Monroz AND BECKETT, JJ. | 
JIA RAM- DEcREE-HOLDER—AFPELLANT 
Versus 
SULAKHAN MAL- JUDGMENT-DEBTOR 
— RESPONDENT 
Contract Act (IX of i872), ss. 59 ¢0 61—Scope— 
Principal and interest due on single debt or decree 
passed on such debt carrying subsequent interest — 
Ss. 59 to GI if apply—Mortgage— Mortgage decree 
—Subsequent interest- Sale proceeds should be ap- 
plied first in payment of subsequent interest and 
costs and thereafter the bulance to discharge princi- 
pal, | 
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Sections 59 to 61, Contract Act, embody the gene- 
ral rules as to appropriation of payments in cases 
where a debtor owes several distinct debts to one 
person and voluntarily makes payment to him, They 
do not deal with cases in which principal and inter- 
est are due ona single debt, or where adecree has 
been passed on sucha debt, carrying interest on the 
sum adjudged to bedus on the decres. Clayton's case 
(7), referred to. {p. 627, col. 2.) 

The general principle of appropriation of payments 
towards adebt is that in the absence of a specific 
indication to the contrary by the debtor, the money 
is first applied in payment of interest and then when 
that is satisfied, in payment of the capital. This 
principle applies even to the sale proceeds of the 
properties sold in execution of a mortgage decree. 

Hence in the absence ofa direction to the rontrary 
in the decree, the sale proceeds of the properties səid 
in execation of a mortgage decree must be applied first 
in payment of subsequent interest and costs, and there- 
after the balance to discharge the principal sum dece 
lared as payable in the decree. 178 Ind. Cas. 189 
(1), Overruled, 109 elod. Cas. 592 (2), approved. 
[p. 631, col. 2.] 

[ase-law reviewed.) 


L. P. A. from an order of Dalip Singh, J., 
n o F. A. No. 413 of 1939, dated January 
, 1940. 


Order of Reference 

Tek Chand and Beckett, JJ.—In a suit 
brought on ioot of a mortgage by Jia Ram 
appellant against Sulakhan Mal respondent, 
a tinal decree was passed on february 16, 
192i. In execution of this decree proceed- 
ings for sale of the mortgaged properties 
were taken. In the course of these proceed- 
ings, on August 4, 1924, a compromise was 
arrived at between the parties, whereby the 
amount due was fixed at Rs. 40,550 which 
the judgment-debtor undertook to pay by 
January 15, 1925 ; in default, the mortgaged 
properties were agreed to he sold and the 
sale proceeds applied to discharge the afore- 
said sum with future interestat 14 annas 
percent. per mensem. ‘The executing Court 
accepted the compromise and adjourned the 
proceedings till after January 15,1925. The 
judgment-debtor, however, failed to pay 
and the sale proceedings were re-started, 
The mortgaged properties were sold in lots, 
some being purchased by the decree-holder 
and the others by third parties. Out of the 
sale proceeds, Rs. 72,199 were either paid or 
accounted for to the decree-holder up to 
January 29, 1937. Thereafter, the decree- 
holder made an application to the executing 
Court under O. XXXIV, r 6, Civil P. C., 
stating thatthe decree had not been satis- 
fied in full and thata personal decree for 
the balance he passed against the judgment- 
debtor. The judgment-debtor retorted with 
a counter petition alleging that the decree- 
holder had been paid much more than what 
was really due under the decree and that 
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the decree-holder be directed to refund the 
excess to him. He contended that the sale 
proceeds should have been applied first to 
discharge the sum of Rs. 40,550, which was 
declared as payable by the razinama and 
thereafter towards interest and costs, and 
not vice versa as has keen done by the dec- 
ree-holder. He accordingly prayed that 
an account be taken. 

In support of this contention the judg- 
ment-debtor relied upon Central Bank of 
India v. Attar Chand 1). The executing 
Court following this ruling, granted the 
judgment-debtor’s application and ordered 
that an account be taken on this basis. From 
this order the decree-holder preferred an 
appeal to this Court, which was heard by 
Dalip Singh. J. The learned Judge, after 
examining the question af length, expressed 
grave doubts as to the correctness in Central 
Bank of India v. Attar Chand (1), but, sit- 
ting in Single Bench he felt bound to follow 
that ruling, and dismissed the appeal with 
costs. The decree-holder has appealed under 
cl. 10, Letters Patent, and it has been con- 
tended on his behalf that Central Bank of 
India v. Attar Chand (1) does not lay down 
the law correctly. In support of this con- 
tention reliance is placed on the reasons 
given by Dalip Singh, J., in the order under 
appeal and upon the judgment of Bhide, J. 
in Ram Chand v. Bank of Upper India 
Ltd., Simla (2), which, it is maintained, cor- 
rectly expressed the view of the law, uni- 
formly taken in this province ever since 
the Civil P. C. of 1882 was enacted. Refer- 
ence is also made to certain decisions of the 
Privy Council and particularly Commis- 
sioner of Income-tax, B. & O. v. Maharaja 
of Darbhanga (3), at p. 331, which though 
not directly in point, contains observations 
which seem to lend support to the appel- 
lant’s contention. The decision in Central 
Bank of India v. Attar Chand (1), is sup- 
ported by the reasoning of the learned 
Judges of the Burma High Court in Maung 
Po Mya v. M. A. S. Chettyar Firm (4), at 
p. 200 and of Walmsley, J. of the Calcutta 
High Court in Biswanath Bhattacharjee 
v. Sameswar Sarma, 41 Ind. Cas. 348 (5), 

(1) I L R (1938) Lah, 403; 178 Ind. Cas. 189; A I 
R 1938 Lah. 289; 40 P L R 1045; 11 RL 415. 

(2) AIR 1928 Lah. 901: 109 Ind. Cas. 592. 

(3) 12 Pat. 318 (331); 142 Ind, Cas. 437; A IR 
1933 P © 108; 60 I A 146; Ind. Rul. (1933) PO 77; 
(1933) M W N 439; 64 M LJ 612; 37 L W 701; 37 
O W N 598; (1933) AL J 527; 14 PL T 341; 39 
Bom. L R 731;570 L J 318 (P 0). 

225; A IR 1931 


(4) 9 R 186 (200); 133 Ind. Cas, 
Rang. 153; Ind. Rul. (1931) Rang. 24l. 

(5) 41 Ind, Cas. 348; A I R 1918 Cal. 605; 210 WN 
1055, ` 
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though the other member of the Bench in 
that case, Richardson, J., took the opposite 
view, which is supported by a decision of 
the Madras High Court in Sabapathi Pillar 
v. Chocklinga Pillai, 21 Ind Cas. 691 (6). 
In view of this divergence of judicial opinion 
and having regard to the fact that the ques- 
tion is arising frequently, we think it desir- 
able that it should be settled authoritatively 
by a Full Bench, so far as this province 1s 
concerned. We accordingly refer the case 
to a Full Bench. The parers shall be laid 
before the Honourable Chief Justice for con- 
stituting the Full Bench. 


Mr. J. N. Aggarwal, for the Appellant. 
Messrs. M. C. Mahajan and Dina Nath 
Bhasin, for the Respondent. 


Opinion of the Full Bench 

Tek Chand, J.—The facts of the case, 
which has given rise to this reference are 
cet out in detail in the referring order and 
may be briefly re-stated. In a suit brought 
on foot of a mortgage by Jia Ram, appellant, 
against Sulakhan Mal, respondent, a final 
decree was passed on February 16,1921. In 
execution of this decree proceedings for sale 
of the mortgaged properties were taken. In 
the course of these proceedings, on August 
4, 1924, a compromise was artived at be- 
tween the parties, whereby the amount due 
was fixed at Rs. 40,550 which the judgment- 
debtor undertook to pay on January 15, 1925; 
in default, the mortgaged properties were 
agreed to be sold and the sale proceeds ap- 
plied to discharge the aforesaid sum, toge- 
ther with future interest thereon at 14 annas 
per cent. per mensem from the date of de- 
fault. The executing Court accepted the 
compromise and adjourned the proceedings 
till after January 15, 1925. The judgment- 
debtor failed to pay on the date fixed and 
the proceedings were re-started. The mort- 
gaged properties were sold in lots and, after 
deducting the expenses of the sale, the pro- 
ceeds amounting to Rs. 72,199: were from 
time to time paid to the decree holder. 

Thereafter the decree-holder presented 
an application to the executing Court under 
O. XXXIV, r. 6, Civil P. C., stating that the 
decree had not been satisfied in full and that 
a personal decree for the balance be passed 
against the judgment-debtor. The judgment- 
debtor replied with a counter-application 
alleging that the decree holder had been 
paid much more than what was really due 
under the decree and that he be directed to 
refund the excess. He contended that the 
sale proceeds should have been applied first 


(6) 21 Ind. Cas. 691; 25M L J 552, 
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to discharge the sum of Rs. 40,550 which was 
- declared payable by the compromise, and 
after this sum had been satisfied the balance 


should have been adjusted against subse- 
quent interest and costs, and not vice versa 


‘aS had been done by the decree-holder. He ` 


accordingly prayed that an account be 
taken, In support of this contention the 
“judgement debtor relied upon a Division 
‘Bench. ruling of this Court reported in 
Central Bank of India v. Attar Chand (1). 
The executing Court, following that ruling, 
granted the judgment-debtor’s application 
and ordered that an account be taken on 
this basis. From this order the decree-hol- 
der preferred an appeal to this Court, which 
was heard by Dalip Singh, J. The learned 
Judge examined the question at some length 
and expressed grave doubts as to the cor- 
rectness of Central Bank of India v. Attar 
Chand (1), but sitting in Single Bench, he 
felt bound to follow, that ruling and dis- 
‘missed the appeal. 

The decree-holder appealed under el. 10, 
Letters Patent, and it was contended on his 
-behalf that Central Bank of India v. Attar 
Chand (1) did not lay down the law correct. 
ly. As that decision was in conflict with 
Some other rulings of this and other Courts 
and the matter was of general importance, 
“the Letters Patent Bench referred the case 
to a Full Bench for an authoritative pro- 
nouncement on the question of law involved, 
and this Bench has been constituted for 
the purpose. The referring Bench did not 
State the question in so many words, but at 
the commencement of the hearing before the 
Full Bench, the question was fermulated as 
follows : 

“Where, in a mortgage suit, a final decree has 
been passed directing that the mortgaged property 
‘be sold and the proceeds of the sale (after deducting 

therefrom the expenses of the sale) be paid into Court 
and applied in payment of what has been declared by 
the preliminary decree due to the plaintiff, together 
- With such amount as may be adjudged due in respect 
„of subsequent interest and costs, andin execution of 
the decree, the property has been sold and the proceeds 
‘brought into Court and paid to the decree-holder, 
should the amount so paid be applied first in dischar ge 
of the sum adjudged due in the preliminary decree, and 
‘after that sum has been satisfied the balance, if any, 
adjusted against subsequent costs and interest, or 
must the amount be appropriated first in payment of the 
‘Subsequent interest and costs, and thereafter the balance 


applied in discharge of the sum declared due in the 
-preliminary decree ? ” 


e 


There is no express provision in the Civil 
P. 0., or any other statute, directly bearing 
on the point. In the cousre of arguments, 
‘reference was made tor. 13, O. XXXIV, of 
the Code, and ss. 59 to 61, Contract Act. But 
noné of them, in terms, deals with the point 

æ e 
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now before us. Rule 13 lays down the mode 
of application of the sale proceeds in cases 
in which the property, the sale of which had 
been ordered, was subject to a prior 
mortgage, and the Court, with the consent of 
the prior mortgagee, had directed the pro- 
perty to besold free from the same. The 
rule, primarily, deals with the priority for 
payment of the earlier mortgage and then 
contains certain directions in cls.3 and 4, 
from which certain inferences may be drawn 
as to the intention of the Legislature. With 
this aspect of the matter I shall deal ina 
later part of the judgment. Sections 59 to 61, 
Contract Act, embody the general rules as 
to appropriation of payments in cases where 
a debtor owes several distinct debts to one 
person and voluntarily makes payment to 
him. They də not deal with cases in which 
principal and interest are due ona single 
debt, or where a decree has been passed on 
such a debt, carrying interest on the sum 
adjudged tobe due on the decree. These 
sections are based upon the rule of English 
Law, well settled since Clayton's case (7), 
that where a debtor, owing several distinct 
debts to one person, makes a payment to 
him intimating that the payment is to be 
applied in discharge of a particular debt, the 
creditor, if he accepts the payment, must 
apply it accordingly. If, however, the debtor 
has omitted to intimate and there are no 
circumstances indicating to which debt the 
payment is to be applied the creditor may, 
at his discretion, apply it to any debt actual- 


_ly due and payable to him by the debtor at 


the time. In cases neither party makes the 
appropriation, the payment is to be applied in 
discharge of the debts in order of time; and 
if the debts are of equal standing the pay- 
ment is made inthe discharge of each of 
them proportionately. It will be seen that 
these rules have no application to a case in 
which only one debt is due and at the time 
of payment, besides the principal sum 
secured, interest has also accrued due. In 
such cases, the rule of English Law, laid 
down as far back as 1702 in Chase v. Box 
(8), is that 

‘“ifaman is indebted to another for principal and in- 
terest and piyeth the money generally, it shall be applied 


in the first place to sink the interest before any part of 
the principal should be sink.” 

In Parr’s Banking Co. Ltd. v. Yates (9), 
Lord Rigby, J. described it as “the old and 
well-settled rule” that where both 
“principal and interest are due the sums pailon ac- 
count must be applied first to interest. Thatruls, where 

(7) (18:6) 1 Mer. 608; 14 R R 166. 

(8) (1702) 2 Freeman 261: 22 E R 1197, 

(WI 1898) 2 Q B 460; 67 LJ .QB 851; 79 L T 821; 
47 W R42, i i 
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it is applicable is only common justice. To apply the 
sums paid to principal where iuterest has accrued upon 
the debt, and is not paid, would be depriving the 
creditor cf the benefit to which he is entitled uniter his 
contract, and would be most unreasonab:e as against 
nim” 

Fisher in his standard work on the Law 
of Mortgages (Edn. 7), p. 620, while deal- 


ing with the question of -appropriation of 


‘payments towards a mortgage debt, states 
the law as follows: 

“Where the debtor claims to bs discharged by reason 
of payments which were not specially made in respect 
‘either of the principal or the interest of the mortgage, 
the rule is that a general payment sha'l be applied in 
the first place to sink the interest, before auy part of 
the principal is discharged.’’ 
= This rule is not limited to voluntary 
payments only, but applies also to cases 
where the mortgaged property 15 sold by 
the mortgagee under authority given to him 
in the deed or is sold by the Court in exe- 
cution of a decree passed in an action brought 
on foo: of the mortgage. In Thompson v. 
‘Hudson (10), Lord Romilly, M. R. laid 
down that where a mortgagee in possession 
sells part of the mortgaged property under a 
power of sale in the mortgage, he must apply 
the proceeds of the sale, first in payment 
of interest and costs, and then either pay the 
balance to the mortgagor or apply it in re- 
duction of the principal due on the mort- 
‘gage. Similarly, it is stated in Seton’s 
Judgments and Orders (Edn. 7) p. 1848 that 
“upon sale of the property the proceeds 
are applicable in payment -of interest and 
costs and then in reduction of the principal.” 

In British India these rules have been 
applied, as between creditor and debtor, from 
‘the earliest times. So far as voluntary pay- 
ments made out of Court towards an interest 
bearing debt, are concerned, the rule received 
the imprimatur of the Privy Council as far 
back as 1856 in Bamundoss Mookerjea v. 
Omesh Chunder Raee (11). In that case 
‘upon the adjustment of an account of the 
principal and interest due ona pre-existing 
bond, a deed of agreement was entered into 
by the parties in which, besides the original 
sum, a further sum for interest accrued 
thereon was declared due and agreed to be 
paid off by instalments before a given time. 
Payments were made at regular intervals, 
which payments the bond-holder claimed to 
appropriate to keeping down the interest 
upon the wholesum composed of both the 
original principal sum as well as the sum 
mentioned in the agreement as accrued 
thereon for interest. On a dispute arising 
‘between the parties as to the interpretation of 
(10) (1870).10 Eq. 497: 40 L J Ch. 28; 23 L T 278: 


18 W R 1081. 
(11) 6 M IA 289; 1 Sar. 542 (PO). 
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the agreement and: the correct mode of 
appropriation of the payments, their Lord- 
ships held upon the construction of the 
agreement that the principal. alone carried 
interest, and as to appropriation they express- 
ed the opinion that all payments made were 
to be applied inthe first instance to satisfy 
such interest, the excess of the payments 
only being appropriated towards the liqui- 
dation of the principal sum due. ‘They 
observed that “the ‘ordinary. course in such 
cases” was that 

“the payment should be applied in the first instance 
to interest and to the principle only so far as those 
payments exc°ed the interest due.(p 30067)” 

Fifteen years later the matter again came 
up before the same high tribunal, on appeal 
from Bengal, in Luchmeshwar Singh v. 
Syed Lutf Ali Khan (12), and their Lord- 
ships re-affirmed the proposition that where 
payment was made upon a bond, the amount 
paid being less than the interest due, the 
payment ought to go to reduce the amount 
of intefest due, and the creditor in a suit 
upon the bound was entitled to a decree for 
the principaland balance of the interest up 
to the date of the decree. Therule laid down 
in these cases has been followed uniformly by 
the High Courts in India in numerous cases 
relating to appropriation of voluntary pay- 
ments, made out of Court, towards a debt, 
and it is not necessary to refer to them in 
detail here Jt will be snfficient to men- 
tion Maharaja of Banares v. Har. Narain 
Singh (18), where Stanley, C. J: and 
Knox, J. applied the 2 

“well settled practice of the Courts to appropriate 
payments made uponaboud first to the interest dus 
thereon, and thereafter, if any balance remains to the 
principal.” Í 

The application of this rule has not 
been limited to voluntary payments - made, 


out of Court, towards unsecured loans. In 


Venkutadri Appa Rao v. Parthasarahi 
Appa Rao (14), it was applied to a case 
for restitution under s. 144, Civil P.C, In 
that case'a decree had been passed by a 
District Judge in the Madras Presidency. 
On appeal, the High Court modified the 
decree, In the meantime, a Receiver had 
been appointed to collect the rents and profits 
of one of the properties in dispute and 
an order had been obtained directing the 
Receiver to pay over to the plaintiff his 


aR 8 Beng. LR 119, 2 Sar. ` 700,2 Suther 461 


(P C). 

(13) £8 A 25:2 A L J 585; A W N1905, 167. 

(14) 44 M 570; 61 Ind. Cas. 31; A 1 R 1922 P C233; 
48 IA 150; 19 ALJ 46533 CLJ447; 44ML J 
317; 3U P LR(P O) 27; 14 L W 25; 26 CW N33; 
30M LT3' (PO). 
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share in the income under the judgment 
of the High Court. On appeal to His 
Majesty in Council, the decree of the High 
Court was reversed and that of the District 
Judge restored. Thereupon the successful 
party applied for refund to him of the moneys 
which the opposite party had, from time to 
time; realized from the Receiver under the 
orders of the High Court together with in- 
terest thereon. Certain repayments were 
made and the question arose as to whether 
the amount received was payable first towards 
the principal or towards the interest. Their 
Lordships -held that the proper way of 
looking at the matter was that there was a 
debt which carried interest, and there were 
moneys which were received without a 
definite appropriation on the one side or the 
other. In this view of the case, 

“the rule, which is well established in ordinary cases, 
that in these circumstances the money is first applied 
in payment of interest and then when that is satisfi- 
ed in payment of the capital” 
should be followed. Their Lordships cited 
with approval the dictum of Rigby, L. J. 
in Parr’s Banking Co. Ltd. v. Yates (9), 
(which has been quoted in extenso above), 
and observed that they could find nothing in 
the case to take the question ‘‘outside the 
general principle referred: to by the learned 
Lord. Justice.” The same “general principle” 
was applied by their Lordships in Nemi 
Chand v. Radha Kishen (15), to payments 
made out of Court towards a mortgage debt 
ina case which came before them soon 
after they had decided the Madras case re- 
ferred to above. This rule has been applied, 
equally uniformly, from the earliest times 
to payments made towards decrees passed 
on simple loans as well as on mortgages. 
As far back as 1827, the Sadar Diwani 
Adalat of Bengal said in Goverdhan Das 
v. Waris Ali (16) : : 

“Tt is usual till the whole amount of interest is 

aid, to carry any sums received t> the account of 
interest and not of principal.” 

Again in Gooroo Doss Dutt v. Ooma 
Churn Roy (17), Sir William Markby and 
Sir Romesh Chander Mitter, JJ. referred 
to the ‘‘rule usually adopted in this coun- 
try” in making up an account of interest 
in mortgage cases, viz., that when a pay- 
ment is made it is to be deducted from the 
interest and not from the principal. They 
observed that this was the “well established 
practice” in cases of mortgage decrees, and 
they saw no reason why it should not be 

(15) 48 O 839; 63 Ind. Cas. 904; A I R 1922 P C 26; 
(1921) M W N 411; 14 L W 391: 26 C W N 153; 30 M 


LT 39 (P ©). 
(16) (1827) 4 Sel. Rep. 330: 7 Ind. Dec, (o s) 246, 
(17) 22 W R 525. - Š 
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followed in execution of ordinary decrees. 
More recently, the question arose before the 
Calcutta High Court in Biswanath Bhatta- 
charjee v. Sameswar Sarma, 41 Ind. Cas. 348 
(5), in a case in which a simple money 
decree, carrying future interest, had been 
passed, payable by instalments. Richard- 
son, J. following the previous Calcutta deci- 
sions and citing some of the Privy Council 
decisions mentioned above, held that there 
was no reason why the ‘general rule” 
should not apply, when there is an express 
provision for the payment of interest in the 
decree, whether the decree be an instalment 
decree or a decree of an ordinary kind. 
The learned Judge observed that the rule 
was so well-established that he hardly 
thought it necessary to cite authorities at 
all. The other member of the Bench, 
Walmsley, J., however expressed doubts 
about the correctness of the view and re- 
marked that he was not certain whether the 
rule laid in Gooroo Doss Dutt v. Ooma 
Churn Roy (17) was correct at the present 
day. The learned Judge did not discuss the 
matter further, nor did he refer to any 
decision of his own or any other Court in 
which a contrary view had been taken, 
as he preferred to decide the particular case 
before him on other grounds. 

In Barcley v. Dhandei, 71 Ind. Cas. 937 
(18) a Division Bench of the Patna High 
Court (Jwala Prasad and Ross, JJ.) after a 
review of the authorities held that the rule 
that in the absence of a stipulation to the 
contrary the creditor is entitled to appro- 
priate payments to him, first towards 
interest and the balance, if any, towards 
principal, applied to payments made to- 
wards satisfaction of a decree, whether 
the decree is an ordinary decree or an 
instalment decree, provided interest Is pay- 
able under the decree. The learned Judges 
observed that execution of a decree was 
only a mode of realization and the fact 
that the debt had merged in the decree 
made no difference to the application of the 
rule, in the absence of any provision to the 
contrary in the decree. In Commissioner 
of Income-tax, B. & O. v. Maharaia of 
Darbhanga (3) at p. 331* their Lordships of 
the Privy Council made certain observations 
in reference to the point before us, in a case 
arising out ofa reference to the High Court 
under s. 66, Income Tax Act. It was found 
that a large sum was due to the assessee on 
a mortgage decree in which the sum adjudg- 


(19) 71 Ind. Cas. 937, AI R 1923 Pat. 322; 4 PLT 
1 


4 
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ed due was carrying future interest. Some 
years after the passing of the decree, the 
judgment-debtor paid a sum of Rs. 2,78,000 
to the decree holder, without specifying 
whether the payment wes towards the in- 
terest which had accrued due cn the decree 
or on the sum which had been adjudged as 
payable in the decree. ‘The assessee ap- 
propriated the whole of this amount towards 
the principal sum adjudged, though over 
three lacs of rupees was due as interest at 
the time. He then claimed that this amount 
was not assessable to tax as it was a repay- 
ment of a part of his “capital” and was not 
“income” within the meaning of the Act. 
The Income-tax Officer held that the entries 
in the bcoks relating to the so-called ap- 
propriation of the amount to the principal 
had not been made bona fale; they had been 
made with the sole object of evading the 
payment of the tax and could not be regard- 
ed as genuine. On this finding, the pay- 
ment of Rs. 2;70,000 was treated as an 
“open” payment, and the question arose 
whether, under the law, it should be presum- 
ed to have been made towards the principal 
sum adjudged as payable under the decree 
or the subsequent interest. In answering 
this question, Lord Macmillan referred to 
the general rule that where interest is out- 
standing cn the principal sum due and the 
creditor receives an open payment from the 
debtor without any appropriation of the 
payment as between capital and interest, by 
either debtor or creditor, the presumption 
is that the payment is attributable in the 
first instance towards the outstanding inter- 
est. His Lordship further re-called that 
this presumption was, no doubt, operative 
primarily in questions between debtor and 
creditor; but in the c‘rcumstances, the In- 
come-tax Officer was entitled to treat the 
payment to that extent as ‘‘income” of the 
assessee in the year of payment. 

As stated above, there is no statutory 
provision in India dealing d.rectly with the 
matter, but the principle of the rule, follow- 
ed by the Courts in England and India, 
appears to have keen adopted by the Indian 
Legislature with regard to the application 
of the sale proceeds of property sold in exe- 
cution of a decree in circumstances described 
in rr. 12 and 13 of O. XXXIV, of the Code. 
Rule 13 lays down that when any property 
is subject to a prior mortgage the Court 
may, with the consent of the prior mort- 
gagee, direct that the property be sold free 
from the same, and that when after the sale 
the proceeds have been brought into Court 
they should: be applied as follows: First in 
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payment of all expenses incident to the sale; . 
secondly, in payment of whatever is due to 
the prior mortgagee on account of the prior 
mortgage and of his costs; thirdly, in pay- 
ment of all interest due on account of the 
mortgage in .consequence whereof the sale 
was directed, and of the costs of the suit in 
which the decree directing the sale was 
made; fourthly, in payment of the principal - 
money due on account of that mortgage; 
and lastly, the residue (if any) shall be paid 
to the mortgagor or any other person in- 
terested in the equity of redemption. It will 
be seen that in the case dealt with in this 
rule, after the prior mortgagee has been 
paid off in full, the balance is to be applied . 
first in payment of the interest due on the 
mortgage, in consequence of which the pro- 
perty was sold, and the costs, and the 
balance in payment of the principal. This 
is in accord with the general rule and there 
seems no reason why a different principle 
should be adopted when the property is not 
subject to a prior mortgage. 

This aspect of the question was considered 
by the Madras High Court in Sabapathi 
Pillai v. Chokalingu Pillai, 21 Ind. Cas 691 
(6). The learned Judges observed that 
O. XXXIV, r. 13, Civil P. ©., applied only to 
Cases when a sale was ordered under r. 12 
free of charge, but the principle of the rule 
was equally applicable to the appropriation 
of the proceeds of a sale held subject to a 
mortgage. It was accordingly held that, in 
the absence of a distinct order to the con- 
trary, the Court must be taken to have 
followed the rule of law applicable to the 
casein handing over the sale proceeds to 
the decree-holder and to have directed that 
the amount should be applied towards the 
costs of the suit, the interest first and then 
the balance towards the principal. In our 
own Court the question came up in Ram 
Chand v. Bank of Upper india Ltd., Simla 
(2), and Bhide, J. held that appropria- 
tion of the sale proceeds of property, sold 
in execution of a mortgage decree, should be 
made according to the ordinary rule that - 
where a debt is due to carry interest and 
moneys were received without definite appro- 
priation on the one side or the other the 
money is to be first applied in payment of 
interest and when that is satisfied in pay- 
ment of the capital. The learned Judge 
observed that the fact that money was paid 
in Court in satisfaction of the debt, did not - 
make any difference so far as the above 
principle was concerned. This case and 
the Madras case, Sabapathi Pillai v. Choka- 
linga Pillai, 21 Ind. Cas. 691 (6), however, 
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were dissented from bya Division Bench of 
this Court in Central Bank of India v. 
Attar Chand (1). The learned Judges, in 
“ coming to the contrary conclusion, observed 
that there was no reason why the general 
principle should be imported in execution of 
a decree. They referred to r. 4 of O. XXXIV, 
and-thought that it lays down the order of 
payment, inasmuch as it requires the pre= 
liminary decree to declare that the proceeds 
of the sale (after deduction of the expenses 
of the sale) shall be paid into Court and 
applied in payment of what has been declar- 
ed due by the preliminary decree, together 
with such amount as may have been adjudged 
due in respect of subsequent costs and 
interest. From this, they inferred that the 
intention of the Legislature was that the 
amount adjudged must be paid in the first 
instance towards the sum declared. With 
great respect, I do not see how this follows 
from the wording of r. 4, any more than it 
should follow. from a provision in a mort- 
gage bond to the effect that the principal 
sum secured together with interest due 
thereon shall be recovered from the mort- 
gaged property. Mr. Mehr Chand conceded 
that if, in the latter case, the debtor made 
an open payment, it could not, in the absence 
of a stipulation to the contrary, be appro- 
priated first towards the principal sum 
secured, simply because in the bond the 
principal sum was mentioned as payable 
together with interest. If this is so, there 
is no reason why the contrary inference 
should be drawn from identical phraseology 
used in r. 4. 


The learned Judges next referred to s. 73, 
(1) (e), Civil P. O., which relates to rateable 
distribution of the sale proceeds of pro- 
perties, sold in execution of a decree, among 
various decree-holders, and here again (with 
great respect) I cannot find anything which, 
directly or indirectly, lends support to their 
conclusions. The learned Judges then relied 
upon Maung Po Mya v. M. A. S. Chettyar 
Firm (4). The facts of that case, however, 
were entirely different. There, a prior 
mortgagee had sued the mortgagor and 
a puisne mortgagee, and had been given 
a decree for sale of the mortgaged properties 
and an order had been passed making the 
puisne mortgagee and the mortgagor jointly 
liable for the plaintiff’s costs. In the decree- 
sheet, however, these costs were not expressly 
made payable by the puisne mortgagee and 
the question arose whether the decree could 
be executed against the puisne mortgagee 
personally in respect of costs, In answering 

. e 


JIA RAM V. SULAKHAN MAL (LAH) 


631 


this question Heald, J., who delivered the 
judgment of the Bench, referred to the 
Madras decision in Subapathi Pillai v. Choka- 
linga Pillai, 21 Ind. Cas. 691 (6), and observ- 
ed that prima facie there seemed to be no 
reason why the ‘‘general principle’ that in 
suits between mortgagee and mortgagor costs 
should be regarded as a first charge on the 


-~proceeds of the sale of the mortgaged pro- 


perty, should apply to a case like the one 
before him. No reasons were given in 
suport of this obiter dictum, and the judg- 
ment did not deal with the question of 
interest at all. 


With great respect, none of the reasons 
given in Central Bank of India v. Attar 
Chand (1), appears to be sound and 
there seems to beno adequate ground for 
not following the general rule so well 
established in England and in India relating 
tothe application of proceeds of the pro- 


perties sold in execution of “a mortgage 


decree. For the foregoing reasons, I would 
hold that, both on principle and authority, 
the view of the law taken by Bhide, J., in 
Ram Chand v. Bank of Upper India Ltd., 
Simla (2), is correct and the contrary opinion 
expressed in Central Bank of India v. Attar 
Chand (1), cannot be supported. Before 
concluding I would like to say, that, so 
far as I am aware, the practice in the 
Punjab Courts from the earliest times till 
1938 had uniformly been to follow the 
“general rule” above metioned in execution 
of mortgage decrees, and Mr. Mehr Chand 
for the respondent frankly stated that he 
did not know of any case, reported or un- 
ported, in which this rule was not followed. 
Itis also interesting to note that in the 
present case the proceeds of the mortgaged 
properties, which were sold in lots, were 
applied by the decree-holder first in dis- 
charge of subsequent interest and costs and 
the balance towards the sum declared pay- 
able, and that no objection was raised by 
the judgment-debtor to this mode of appro- 
priation on any occasion. It was after the 
decision in Central Bank of India v. Attar 
Chand (1), had been published, that the 
judgment-debtor objected for the first time, 
and asked for an account being taken on 
that basis and the excess refunded to him. 
My answer tothe question referred to the 
Full Bench is that, in the absence of a 
direction to the contrary in the decree, the 


sale proceeds of the properties sold in execu- 


tion of a mortgage decree must be applied 
first in payment of subsequent interest and 
costs, and thereafter the balance to discharge 
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the principal sum declared as payable in the 
decree. 


_ Monroe, J.~I agree. 
Beckett, J.—I agree. 
Dis, a _ Order accordingly. 


BOMBAY HIGH COURT 
Second Appeal No. 741 of 1428 
January 13, 1941 
BEAUMONT, ©. J. AND Sen, J. 

KRISHNAJI DATTAMBHAT JOSHI— 
-PLAINTIFF—APPELLANT 
: VErTEUS 
‘PPARAPPA DATTO PATIL AND ANOTSER— 

DEFENDANTS— RESPONDENTS 

Grant—Joshi inam land is thalienable— Alienation 
by manager of joint Hindu family, if binding on 
other members. 

Joshi inam land held undera Govt. sanadin the 
ordinary form-used for grants of land given in return 
for services to be rendered to a village community is 
inalienable, and a manager of a joint Hindu family 
cannot bind other members of thefamily by an aliena- 
tion of co-parcenary land which is not alienable, even 
if the alienation be for legal necessity. S. A. No. 
* 800 of 1932 and 163 Ind. Cas. 305 (1), relied on. 


S.A. from the decision’ of the Assistant 
Judge, Belgaum, in Appeal No. 244 of 
1937. 


Mr. R. A. Jahagirdar, 
the Appellant. 

Mr. B. D. Belvi, for Respondents Nos. 1 
and 2. 


Beaumont, C. J.—This is an appeal from 
a decision of the Assistant Judge of 
Belgaum. The material facts are that 
defendant No. 2 and the plaintiff are father 
and son, members of a joint family, and 
part of the co parcenary property consists 
of some joshi service inam land. In the 
year 1922 defendant No, 2, as manager of 
the family, mortgaged this joshi service 
inam land todefendant No. 1 for Rs. 300. 
In 1928 defendant No 1 obtained a mort- 
Sige decree against defendant No. 2, and 
in 1933 defendant No. 1 issued a darkhast 
and obtained an order for sale of this pro- 
peity In March 1933, the plaintiff filed the 
present suit asking for a declaration that 
the joshi service inam land is inalienable 
and not liable to be sold in execution of 
the decree of defendant No. 1, and he 
aSked_for an injunction restraining defend- 
ant No. 1 from selling any portion of the 
land in execution of the decree. The learned 
trial Judge held that the land was inalien- 
able but that defendant No, 2 was estop- 
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ped from raising the point by virtue of the 
decree which had been obtained against 
him, and accordingly the learned Judge 
made a declaration that the plaintiff’s joint ' 
half share in the suit land was not liable 
to sale in execution of the decree and that 
defendant No. 2’s joint half share in the 
suit land was liable for gale. What 
exactly that order amounts to, I am -not 
sure. The property being joint, all that 
Sale of defendant No, 2’s interest would 
amount to: ultimately would be a right to 
the purchaser to apply for partition of the 
property, and having got partition, he could 
then ssll defendant No. 2’s share. In ap- 
peal the learned Assistant Judge held that 
the property was not inalienable and also 
that the plaintiff was bound by the decree 
obtained against defendant No. 2, the mana- 
ger of the property, and he dismissed the 
plaintiff's suit. From that order this appeal 
is brought. l 

On the first question as to whether this 
laud is alienable or not, it seems to me 
clear that tinder the sanad, by which Govt. 
granted the land, it is made inalienable. 
The sanad is in the ordinary form used 
for grants of laud given in return for 
services to be rendered to a village com- 
munity and such lands are normally ren- ` 
dered inalienable. This Court in an un- 
reported case, Second Appeal No. 800 of 
1932, decided on August 19, 1936 by N. J. 
Wadia and Sen, JJ., Narayanbhat Gund- 
bhat Joshi v. Vishnu Abarao Mahajan 
dealing with a sanad in the same terms 
as the present sanad, held that the land 
was inalienable, and I feel no doubt that 
that decision is right. Act XV, of 1395, to 
which the learned Govt. Pleader referred, 
Saves restrictions on alienation in grants 
by Govt., from any objection under the 
T. P. Act. I think, therefore, that the 
suit land isin fact inalienable. The ques- 
tion then arises to what extent the plain- 
tiff is bound by the alienation effected by 
defendant No. 2 and by the decree obtained 
against defendant No.2. It was held by 
both the lower Conrts that the alienation 
by defendant No 2 was made by him as 
Manager for the purpose of legal necessity, 
and, therefore, if the land were alienable 
in the ordinary way, there can be no 
doubt that the plaintiff would be bound 
by the alienation, although he was no 
party to it. But-I know of no authority 
for the proposition that a manager of 
a joint Hindu family can bind other 
members of the family by an alienation of 
co-parcenary land which is not alienable. 

e 
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It seems to me obvious that if the land 
is not alienable, the manager of the family 
cannot alienate it as against other mambers 
of the joint family. In my opinion, there- 
fore, the plaintiff is not bound by the 
alienation made by defendant No. 2 or by 
the decree obtained against defendant No. 9 
We-are not ccncerned with the rights of 
defendant No, 1 and defendant No. 2 inter 
se. I think all that we can do is to 
make a declaration that the suit property 
is inalienable, and not liable. to sale as 
against the plaintiff in execution of the 
decree of 1933, and grant an injunction 
against defendant No. 1 executing the de- 
cree to the prejudice of the plaintiff. The 
appeal will have to be allowed with costs 
throughout, 

Sen, J.—I agree. On the question whe- 
ther the property in suit is alienable, the 
Assistant Judge in my opinion was clearly 
wrong in holding that in spite of the terms 
of the sanad the.subsequent resolutions of 
Govt. have enlarged the right of the grantee 
rendering the inalienability “a thing of 
the past.” The sanad in this case is similar 
In terms to that which this Court had to 
deal with in Sattappa v. Mahomedsaheb (1), 
though the land there was a kazi inam 
land, Section 8 of Sch. B to Act XI of 
1852 places the joshi and the kazi inam 
lands on the same footing, and in S. A. 
No. 800 of 1932, it was expressly held that 
the joshi inam land of the kind we are 
dealing with was not alienable. The lower 
Courts have held that defendant No. 2 is 
now estopped from repudiating his aliena- 
tion and, therefore, from challenging the 
sale in execution. But it has to be re. 
membered that in this suit it is not defen- 
dant No. 2 but the plaintiff who is chal- 
lenging the sale of the land, and the fact 
that defendant No. 2 might be estopped 
from challenging the sale in execution is 
not strictly relevant in this suit as we are 
not concerned with the rights of defendant 
No. 1 and defendant No.2 inter se. Even 
granting that defendant No. 2 may bs es- 
topped from challenging the sale, what we 
are concerned with is what effect that has 
on the contentions of the plaintiff and on 
the reliefs that he has asked for. 

It seems to me that the rule of estoppel 
or of res judicata will not apply against 
the plaintiff’s suit. Sucha rule would no 
doubt apply tothe son where the father as 
manager was competent to alienate the 
property on behalf of the son, but in this 

(1) 38 Bom. L R 221; 163 Ind. Cas. 305; A IR 1936 
Bom. 227; 60 B 516;9RB 4, z 
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case obviously he was not so competent. 
The father can represent the son only 
where he is competent to sell or enter into 
respect of the family 
propeity. It also seems to me that the rule 
as to the pious obligation of the son would 
also not apply, although that rule would 
apply during the lifetime of the father, 
and although a debt incurred for family 
necessity but by acting in a manner con- 
trary tothe terms of ‘the grant may not be 
strictly what is known as “avyavaharika’ 
it is obvious thatthe pious obligation must 
be confined tothe question of the payment 
of the father’s debt and that it cannot be 
allowed to override the provisicns of a 
grant that the land was not to be alienated 
at all. The plaintiff, therefore, is not 
precluded from tontending that the pay- 
ment of his father’s debt should not take 
a form which is prohibited by his sanad, 
The effect of the foregoing discussion seems _ 
to be that neither the principle of res judi- 
cata northe son’s liability for his father’s 
debt nor the son’s pious obligation can be 
allowed to encroach on the inalienability of 
the land, and the plaintiff is therefore clear- 
ly entitled to the declaration he seeks. As 
to his prayer for an injunction, I agree 
that it should take the form proposed by 
my Lord the Chief Justice. 


D. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Appeals Nos. 116 to 126 of 1941 
April 29, 1941 
LAKSHMANA Rao, J. 

Toe PUBLIC PROSECUTOR— 
APPELLANT 

Versus 
JEVAN AND OTHERS— RESPONDENTS 

Motor Vehicles Act (VITI of 1914), s. 183 (1)— 
Driving of vehicle on public road without permit 
authorising use of vehicle in a public place—Driver, 
if can plead that it was the duty of the owner to 
obtain permit and that they were not responsible 
for it. 

Whoever drives a vehicle ina public place with- 
ouf a permit authorising the use of the vehicle in 
that place would be punishable under s. 123 (1) of 
the Act. That the permit is to be obtained by the 
owner and not the driver, cannot make any differ- 
ence. 


Cr. As. under s. 417 of the Criminal P. C., 
1£98, against the acquittal of the aforesaid 
respondents (accused) by the Sub Magistrate 
of Mettupalayam in C. C. Nos. 703, 808, 810, 
812, 814, 816, 823, 825, 828, 839 and 840 of 
1940 respectively. 
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Judgment.—These are appeals by the Pro- 
vincial Govt. against the orders of acquittal 
ef the ; 
s, 123 (1) of the Motor Vehicles Act. 

The respondents are drivers of transport 
vehicles and they were prosecuted under 
s. 123 (1) of Motor Vehicles Act for driving 
the vehicle on the public rcad without a 
permit authorising the use of the vehicles in a 
public place. They pleaded that it was the 
duty of the owner to obtain the permit and 
accepting their plea the Sub-Magistrate 
acquitted them. 

The alleged driving of the transport 
vehicles cn the public road without a permit 
authorising the use of the vehicles m a 
public place was not denied by the respon- 
dents, and so far asis material s. 42 (1) of 
the Motor Vehicles Act provides that no 
owner of a transport vehicle shall use or 
permit the use of the vehicle in any public 

-place save in accordance with the conditions 
of a permit authorising the use of the vehicle 
in that place. The driving of a transport 
vebicle on the public road without such a 
permit would certainly contravene s. 42 (1) 
of the Act, and s. 123 (1) enacts that who- 
ever drives a motor vebicle in contravention 
of the provisions of sub-s. 1 of s. 42 shall 
be punishable with fine. That the permit is 
to be obtained by the owner cannot make 
any difference and whoever drives the 
vehicle in a public place without a permit 
authorising the use of the vehicle in that 
place would be punishable under s. 123 (1) 
of the Act. The orders of acquittal are 
therefore set aside and the respondents are 
convicted under s. 123 (1) of the Motor 
Vehicles Act. They are sentenced to pay 
a fine of Rs. 5 each and in default to 
simple imprisonment for one week. 


N.-D. Orders set aside. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 643 of 1940 
March 19, 1941 
BARTLEY AND MOHAMAD AKRAM, JJ. 
SYEDALI AND OTHERS - APPELLANTS 
versus 
EMPEROR—Obppositze PARTY 
Criminal Procedure Code (Act V of 1898), s. 297 
—Charge to jury—Judge expressing opinion but 
cautioning jury that they are not bound to accept it 
and should form their own opinion—Held no mis- 
direction—Penal Code (Act XLV of 1860), s. 34— 
Common intention to commit criminal act is enough 
—Actual commission of act or taking active part, if 
essential, 
Judge properly cautioned the jury by telling them: 


SYEDALI V. EMPEROR (CAL) 


respondents of an offence under 


196 10 


“ You are the sole judges of the facts but yoa will 
accept tie law as I explain it. It is my duty 
also to sum up the evidence on both sides and in 
doing so I shall have to express my opinion cn matters 
of fact, but you are not bound to accept those opi- 
nions. You must make up your minds for yourselves 
ou all matters of fact :” i 

Held, that there was no misdirection. 

For a conviction under s. 34, I. P. C., ib is, not 
necessary that each of the accused should himself 
commit the offence or take any active part init: it 
is: quite enough if ke shares the common intention of 
those committing the criminal act. 


Messrs. Ajit Kr. Dutt and S. C. Talukdar, 
for the Appellants. ; 


Mr. Hamidul Huq, for tne Crown. 


Mohamad Akram, J.—The three appel- 
lants in this appeal were put upon trial on 
charges under ss. 363, 363/34, 366, and 366/34, 
I. P. C., before the Court of Sessions at 
Barisal in the District of Bakarganj. The 
case for the prosecution was that with the 
object -of getting hold of some landed pro- 
perty, the appellant No 2 Mafijuddi pro- 
posed to the complainant Kuni Bibi, a 
widow, that she should marry him and gve 
her small daughter Ayaton in marriage to 
one of his sons; that as the complainant re- 
fused, the appellants along with some others 
came to the house of the complainant on 
March 2, 1940, when she was practically 
alone and appellant No. 1 forcibly took away 
the little girl Ayaton while appellants Nos. 2 
and 3 carried away the complainant out of 
the house but seeing that some of the neigh- 
bours were approaching dropped her and 
made off with rest of the party. The defence 
was a total denial of the occurrence and an 
allegation that it was a false case started 
against the accused out of enmity. The jury 
unanimously found appellant No.1 guilty 
under gs. 363, I. P.C., and the other two 
appellants guilty under s. 363/34, I. P. Q. 
They found the appellants not guilty under 
ss. 366 and 366/34, I.P.C. The learned 
Sessions Jndge accepting the unanimous 
verdict of the jury acquitted the appellants 
under ss. 3 6 and 366/34, I. P.C., and con- 
victed appellant No. 1 under s. 363, I. P. O., 
and the other two appellants under s. 363/34, 
I. P. C, and sentenced each of them to 
rigorous imprisonment for three years. On 
appeal before us, it has been urged by the 
learned Advocate on behalf of the appellants 
that the learned Sessions Judge expressed 
his own views too strongly belole the jury. 
We do not think so: besides the learned 
Judge properly cautioned the jury by telling 
them : 

“You are the sole judges of the facts but you will 


accept theslaw as I explain it. It is my duty also 
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to sum up the evidence on both sides and in doing 
so I shall have to express my opinion on matters of 
fact, but you are not bound to accept those opinions. 
Yow must make up your minds for yourselves on all 
matters of fact.” 


We do not think that the appellants have 
been prejudiced in any way in this respect. 

Next it is argued that: as the’ evidence 
shows that appellant No.1 alone carried 
away the girl Ayaton and that appellants 
Nos. 2 and 3 did not take any active part in 
it, their conviction under s. 363/54, I. P.C., 
cannot be sustained. The prosecution case, 
however, was that the appellants had gone 
in a body with the intention both of ab- 
ducting Kuni Bibi and kidnapping Ayaton; 
for a conviction under s 34, I. P. C., it is 
not necessary that each of the accused should 
himself commit the offence or take any active 
part in it: it is quite enough if he shares 
the common intention of those committing 
the criminal act. The conviction under 
s. 063/34, I. P. C., cannot, therefore, be assail- 
ed on this ground. Having regard to the 
circumstances of the case and the fact that 
Ayaton remains untraced, we donot think 
that the sentence passed is unduly severe. 
We accordingly dismiss the appeal and 
affirm the conviction and the sentence 
passed by the learned Sessions Judge in ac- 
cordance with the unanimous verdict of the 


jury. 
Bartley, ‘J.—I agree. 
D. Appeal dismissed. 
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MADRAS HIGH COURT 
special Bench 
Original Petition No. 24 of 1941 
March 26, 1941 
Leaon, C. J., SOMAYYA AND PATANJALI 
SASTRI, JJ. 
COMMISSIONER or INCOME-TAX, 
MADRAS—PETITIONER 
versus 
NATIONAL CYCLE IMPORTING 
CO., By PROPRIETOR, AMRITLAL 
BHAICHAND SHAW, MADRAS— 
RESPONDENT 

Income Tax Act (XI of 1922 as amended by 
Act VII of 1939), s. 26 (2), Proviso- Operation of 
proviso—Firm dissolving —All members of firm alive 
and whereabouts known—Dissolved firm, whether 
“cannot be found '’—Partner taking over partnership 
business after dissolution succeeds to business within 
meaning of s. 26 (2). 

Before the proviso to s. 26 (2), Income Tax Act, 
can be brought into operation, it must be established 
that the person succeeded “cannot be found,” that 
is, he must be dead or has disappeared. The proviso 
cannot be applied where the person succeeged is alive 
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and his whereabouts are known or can be ascertain- 
ed. It cannot be said that the firm which has been 
dissolved ‘‘ cannot be found,” when all the partners 
are alive and can be found. In such a casea partner 
who trikes over the partnership business after the dis- 
Solution of the partnership succeeds to the business 
Within the meaning s. 26 (2). 194 Ind. Cas, 118 (1), 
relied on, 

Quere.— Whether s. 26 (2) applies not only to a 
succession which has taken place during the year of 
account but alsoto a succession which has become 
effective during the year of assessment. 


O. P. reference by the Commissioner of 
Income-tax, Madras. 


Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. 

Mr: T. S. Venkatesa Ayyar, for the Res- 
pondent. 


Leach, ©. J.—The real question which 
arises in this reference is whether it can be 
said that a firm which has been dissolved 
“cannot be found” within the meaning of 
the proviso tosub-s. (2) of s.26, Income Tax 
Act, 1922, notwithstanding that all the 
members ofthe firm are alive and can be 
found. The assessee is the proprietor of a 
business carried on under the style of the 
National Cycle Importing Company. Upto 
the end of the Samvat year 1994, that is 
up to October 23, 1938, this business was 
owned by the assessee in partnership with 
two others, Vanamalai Premchand Shaw 
and Fulchand Bhaichand Shaw. On October 
24, 1938, the first day ofthe Samvat year 
1995, the assessee took over the entire busi- 
ness and the partnership was dissolved as 
from that date. Inthe Samvat year 1995, 
the Income-tax Officer assessed the total in- 
come ofthe business for the year 1994 at 
Rs. 16,500. The assessee’s share of this 
amount was Rs. 7,425 and Fulehand Bhal- 
chand Shaw’s share Rs. 4,950 and they were 
assessed to income-tax on these amounts 
respectively. The third partner was not 
assessed on his share (Rs. 4,125) as the In- 
come-tax. Officer was informed that he had 
ceased to be a partner before the month of 
October 1938. 

The Commissioner of Income-tax consi- 
dered that the Income-tax Officer had not 
adopted the right method of assessment. 
In his opinion the case falls within sub-s. (2) 
of s. 260f the Act, and by virtue of the 
proviso contained in that sub-section the 
assessee can be assessed to tax on the full 
amount of the profits earned during the 
year 1994. Accordingly he revised the as 
sessment and caused notice to be served on 
the assessee under s. 33 to show cause why 
he should not be assessed in respect of the 
sum of Rs, 16,500 which represented the 
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total profits. The assessee objected to the 
proposal, and, in consequence, the Com- 
missioner has referred to the Court for deci- 


sion the following question : 

“Whether in the circumstances of the case the 
Commissisrer of Incoms-tax was right in setting aside 
the order of the Inccme-tax Officer and directing that 
Amritlal Bhaichand Shaw should be assessed on 
the entire profits as successer under s. “6 (2), Income 
Tax Act.” 


We are concerned in this case only with 
the provisions of s. 26 (2) as it stands as the 
result of the amendment made in the 
year 1939. The sub-section now reads as 


follows : 

“Where a person carrying on any business! pro- 
fession or vocation has been succeeded in such 
capacity by another person, such person and such 
other person shall subject to the provisions of sub- 
8. (4) of s. 25, each be assessed in®respeci of his actual 
share, if any, of the income, profits and gains of the 
previous year: 

Previded that, whenthe person succeeded in the 
business, profession or vocation cannot be found, the 
assessmert of the profits of the year in which the 
succession tcok place upto the date of succession, and 
for the year preceding that year shall be made on the 
person succeeding him in like manner and to the 
same amount asit would have teen made on the 
person succeeded or when the tax in respect of the 
assessment made for either of such years assessed 
on the person succeeded cannot be recovered from him 
it shall be payable by and recoverable from the 
person succeeding, and such person shall be entitled to 
recover from the person succeeded the amount of any 
tax so paid.” 


Looking merely at the words used in 
para. I of the sub-section, it would appear 
that they are only intended to apply to a 
succession which has taken place during the 
year of account and not to a succession 
which has become effective during the year 
of assessment. Mr. Sesha Ayyangar on 
behalf of the Commissioner, however, con- 
tends that para. 1 of the sub-section must be 
read in conjunction with para. 2 and says 
that when this is done the sub section is 
wide enough to cover also.a succession 
during the year of assessment. For the 
purpose of answering the present reference, 
16 isnot necessary to decide whether the 
contention is well-founded. The Commis- 
sioner himself has relied on the wording 
of the proviso, but it is clear that before 
the proviso can be brought into operation, it 
must be established that the person succeed- 
ed “cannot be found,” that is, he must be 
dead or has disappeared. The proviso can- 
not be applied where the person succeeded 
is alive and his whereabouts are known or 
can be ascertained, Here, all the three 
persons who formed the firm whose business 
was taken over by the assessee are alive and 
their addresses are known. In Karuppiah 
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Pillai v. Commissioner of Income-taz, 
Madras (1}, this Court held that a partner 
who takes: over ‘the partnership business 
after the dissolution of the partnership 
succeeds to the business within the meaning 
of s. 26 (2). 

What the Court has to decide is whether 
the Commissioner is right in the opinion 
which he has formed that a firm “cannot 
be found” when it has been dissolved. The 
Commissioner dissociates the partners in the 
firm from'‘the firm itself. This appears to 
us to be gcing too far. It is quite true that 
a firm for purposes of assessment to income- 
tax In some cases is regarded as a unit, ` 
but that dces not mean that in all cases a 
firm must be looked upon as a juridical 
person. Section 2 (6-B) savs thatthe words 
“firm,” ‘partner’ and “partnership” have. 
the same meanings respectively as in the | 
Partnership Act, 1932, and s.4 of that enact- 
ment states that persons who have entered 
into partnership with one another are called 
individually ‘‘partners” and collectively 
“a firm”. This being the position, we are 
unable to say that the firm “cannot be 
found,” when all the partners are hère and 
two ofthem have paid their proportionate 
share of the tax. < 

The Oourt is not concerned with any 
further provisions of the Act which may 
help the income-tax authorities in this case. 
It is only concerned with the question under 
reference and the decision of the question 
merely involves the construction of the 
expression ‘“‘cannot be found.” We have 
indicated that the firm can be found for 
the purposes of the proviso tos. 26 (2), and 
the answer to the question formulated by 
the Commissioner must be in the negative. 
The assessee has succeeded and he is entitl- 
ed to his costs, Rs. 250. He is also 
entitled to the refund of his deposit of 
Rs. 100. 


N.-D. Answer accordingly. 

(1) (1941) 9I TR 1: 194 Ind. Cas. 118; AT R1941 
Mad. 255; I L R (1941) Mad. 220: (1941) 1 M LJ 120; 
53 L W 210; (1911) MW N 317; 13 R M 746 (8 B). 


RANGOON HIGH COURT 
First Appeal No. 69 of 1940 
-February 6, 1941 
ROBERTS, C. J. AND DUNKLEY, J. 
YUB SOON E— APPELLANT 
versus 


SAW BOON KYAUNG— RESPONDENT 
Succession Act (XXXIX of 1925), ss. 263, 283— 
Probate—Repocation of -Grounds for—Chinese Bud- 
e 
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dhist Law—Will—Chinese Buddhist domiciled in 
Burma, if can make will—Burmes2 Buddhist Law ~ 
Chinese marrying Buddhist wife, and performing 
Buddhist rites at her death—Adoption by him of 
Buddhist son and shinbyuing him -Whether make 
him Buddhist. 

The were fact that no citations were ordered and 
none were served, does not by itself constitute just 
cause for revocation of probate. 176 Ind. Cas. 614 
(1), relied on. - 

A Chinese Buddhist domiciled in Burma, though 
governed br the Burmese Buddhist Law which does 
not recognize a will, is competent to make a will under 
a custom having the force of law. 84 Ind. Cas. 899 
(2), relied on, 114 Ind. Cas. 513 (1), explained and 
relied on, 182 Ind. Cas. 993 (3) and 191 Ind. Cas. 323 
(5), referred to. 

The fact thata Chinese married a Buddhist wife 
and performed Buddhist rites at her death or that he 
adopted a Buddhist son and shinbyued him would not 
ety an inference that he was a Buddhist him- 
self. 


F. A. against an order of the High Court, 
in Oivil Miscellaneous Case No, 245 of 1938, 
dated May 7, 1940. 

Dr. Ba Han, for-the Appellant. 


Messrs. U- E Maung (1) and A. A. 
Darwood, for the Respondent. 


Roberts, C. J.—This appeal arises out of. 


the failure of the plaintiff-appellant in her 
petition upon the original side of this Court 
for revocation of probate of the will of Tan 
Kim Tau‘deceased granted to the respon- 
dent in Civil Miscellaneous No. 237 of 1938 
of this Court on November 28, 1938. The 
appellant is the surviving widow of the 
testator who died at Rangcon on October 13, 
1938 having executed a will on August 28, 
1938. The respondent was the scle executor 
named therein and is said to be the eldest 
son of the testator by adoption and a nephew 
by marriage. No citations were ordered and 
none were served, but this fact does not by 
itself constitute just cause for revocation of 
probate : Eusoof Ahmed v. Ismail Ahmed 
(1). By her petition, as:amended, the plain- 
tiff challenged the signature of the testator 
and the due execution of the will propound- 
ed. She further alleged undue influence, 
apparently on the part of the respondent 
though this is not specifically pleaded. It is 
contended that the testator was of weak 
mind and addicted to opium and was either 
incapable for these reasons of making a 
will, or was the more easily susceptible to 
undue influence. It is further pleaded that 
the testator was a Chinese Buddhist and 
that as ‘the succession to his estate is 
governed by Burmese Buddhist Law he can- 
not make a will,” 

As was pointed out by Lord Dunedin in 

(1) (1238) Rang. 360; 176 Ind. Cas. 64; A I R 1938 
Rang. 261; 11 R Rang. 62 (F B). 
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Maung Dwe v. Khoo Haung Shein (2) at 
p. 35, although the whole theory of succes- 
sion depends upon the strict Buddhist view 
that intestacy is compulsory this has so far 
been impinged upon that a Chinese Buddhist 
is allowed to make a will. Tan Kim Tau 
was a Chinese; it is agreed that he was a 
Chinese confucian. His testamentary 
capacity would be unaffected if he were a 
Chinese Buddhist as well. But I desire to 
add that the plaintiff in seeking to prove that 
Tan Kim Tau was a Buddhist appears to 
me to have failed. This task was apparently 
undertaken in the view that the decision of 
the Privy Council in Tan Ma Shwe Zin v. 
Khoo Soo Chong (3) extends beyond cases 
of intestacy and has refererce to the ad- 
ministration of every estate of a Chinese 


‘Buddhist. Now aeChinese who is a Buddhist 


comes within the term ‘‘Buddhists” in cl. (a) 
of sub-s. (1) of s. 13, Burma Laws Act VIII 
of 1898. In any question regarding the 
matters there set out the Buddhist Law is, 
therefore, the rule of decision “except in so 
far as such law has by enactment been 
altered or abolished or is opposed to any 
custom having the force of law.” But the 
custom prevalent amongst Chinese Buddhists 
of making a will has been already recogniz- 
ed and’ given judicial sanction by the judg- 
ment of Lord Dunedin to which I have just 
referred. Moreover, Mr. Saw Lain Lee who 
was a witness for the respondent and has 
resided in Burma for 46 years gave evidence 
to the effect that he has known of over forty 


‘wills made by the Chinese; in three such 


cases he declared he personally saw the will 
being made. Mr. Saw Taik Leongan Advo- 
cate of this Court with 17 years practice is 
himself Chinese and associates with members 
of his race and does business for them; he 
says that during this period both Chinese 
confucian and Chinese Buddhists have been 
making wills though his knowledge of the 
fact is limited to the authorized law. reports. 
He drew up the will of Tan Kim Tau him- 
self. I need not repeat, on this point, what 
has been eaid by the learned trial Judge who 
has referred to the decision in Chan Pyu v. 
Saw Sin (4). Although the view taken by 
the Berch in that case, that Chinese 
Customary Law governs the succession to the 
estate of a Chinese domiciled in China, has 

(2) 3 R29 (35); E4 Ind. Cas €99; A I R1925 P O 
29-52 IA 73,47 ML J 883; 3 Bur.L J 34l; (1925) 
M W N 23; 29 OW N 824 (P 0). 

(3) (1959) Rang. 548; 162 Ind. Cas. 993; A I R 1939; 
P C228 1939 O L R48; 12 RP C52; 0B R908; 
(939:2 M LJ 731; 700 L J 341 (P 0). 

(4) 6 R 623; 114 Ind. Cas. 513; A I R 1929 Rang. 22; 
Ind. Rul. (1929) Rang. 81. 
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been overruled by the recent decision of the 
Privy Council, yet, the finding that there is 
a custom having the force of law prevalent 
amongst the Chinese in Burina whereby they 
dispose of their property by will remains 
unimpaired. And as the learned trial Judge 
has observed 

“the fact of their happening to be Buddhists and so 


being governed by the Buddhist Law of Burma does 
not affect that custom which is well established.’’ 


But I agree further with the learned 
Judge that there is no satisfactory evidence 
that Tan Kim Tau was ever a Buddhist. 
It was contended that he was a regular 
worshipper of Kwan Yin at this Strand 
Road Temple. He had lived for many 
years in Rangoon and was a person of some 
wealth; the suit was heard within eighteen 
months of his death; many persons occupy- 
ing responsible positions must have been 
available to prove that he was a Buddhist if 
such were the case, but the only evidence on 
this point is given by a candle-seller who 
acts as caretaker of the temple and who 
said that the testator went to the temple 
to worship once or twice montly; he was not 
even asked over what period of time these 
visits were continued. Daw Thant was the 
testator’s first wife; she was a Buddhist and 
at her death Buddhist rites were performed 
by direction of Tan Kim Tau. Tan Koon 
Poe was an adopted son and went through 
the shin-byu ceremony because his natural 
parents were Burmese Buddhists. From 
neither of these two facts could it be inferred 
that Tan Kim Tau wasa Buddhist himself. 
U Alauka, a Buddhist pongyi, stated that 
he used to visit the testator’s house and 
obtain a daily meal from Daw Thant, but 
never spoke tothe testator. He says there 
was a tharanagon ceremony at the time 
of Tan Kim Tau’s death, he said in ex- 
amination-in-chief that he was present at it, 
and in cross examination that he was not 
present.’ Evidence of the profession of the 
Buddhist religion by Tam Kim Tau in his 
lifetime is tenuous and unconvincing. 


The due execution of the will at a time 
‘when the testator was of sound mind, 
memory and understanding has been clearly 
proved. Myr. Saw Taik Leong, Advocate, 
and Mr. Tan Eue Kim, Pleader were both 
present with Dr. Kundu. The evidence of 
the doctor, which was accepted by the 
learned Judge, shows that the testator 
though in poor health and an occasional 
‘consumer of opium was not of weak mind. 
No particulars of undue influence were 
‘given in the petition and it is not even 
pleaded who exercised undue influence. 
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Indeed the petitioner who was in the house 
at the time of making the will said frankly 
that her husband listened to what the res- 
pondent said because he liked the respon- 
dent better than he liked the petitioner 
herself. Respondent, whose mother was a 
sister of Daw Thant, and who is, therefore, 
a nephew of the testator by marriage, -was 
summoned by telegram by his daughter at 
the time of testator’s illness. Testator, said he 
wanted to make a will and respondent took 
his instructions and went to Mr. Saw Taik 
Long. The prepared will was then brought 
to the testator for execution. Not only does 
the respondent say that after the doctor’s 
arrival testator sent the women altending 
on him downstairs and away from the room 
when the will was being executed, but he 
is corroborated by one of the woinen them- 
selves, Ma Shu Tin, a witness for the peti- 
tioner. Bight days after the testator’s death 
the petitioner's Advocate, writing upon her 
instructions to Mr. Saw Taik Leong and 
stating that she does not recognize the 
validity of the will, omits entirely to sug- 
gest either that the deceased was not in a 
fit state mentally at the time of its execu- 
tion or that he was ever subjected to undue 
influence. It is plain that she was in the 
house when Mr. Leong accompanied by 
Dr. Kundu and the respondent visited the 
testator two months before his death, and 
if her present cohtentions rested upon any 
real foundation she would surely have 
advanced them directly she knew that this 
will was being propounded. For all -these 
reasons I am of opinion that the appeal 
fails and must be dismissed. Advocate’s fee 
twenty gold mohurs. 


Dunkley, J—I agree. The issue regard- 
ing testamentary capacity and/or undue 
influence was abaridoned on behalf of the 
appellant during the course of the hearing 
of this appeal. I agree with my Lord that 
the evidence ‘called by the appellant to prove 
that the deceased Tan Kim Tau was a 
Buddhist is extremely unconvincing, but 
in my opinion, it 18 unnecessary to decide 
whether he was a Buddhist or not. In Tan 
Ma Shwe Zin v. Khoo Soo Chong (3) their 
Lordships of the Privy Council held that 
prima facie inheritance to the estate of a 
Chinaman who was domiciled in Burma and 
was a Buddhist is governed by the Buddhist 
Law of Burma, and the burden of proving 
any special custom or usage varying the 
ordinary Buddhist rules of inheritance is on 
the person asserting the variance. The effect 
of this decision was considered-by a Bench 
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of this Court in Yin Win Lin v. Ma Kyin 
Sein (5), in which it was held that it is open 
to a person to prove that the law applicable 
in a.case of inheritance to the estate of a 
Chinese Buddhist domiciled in Burma is the 
‘Chinese Customary Law as prevalent in 
Burma. Nowa will-is not recognized under 
Buddhist Law, but the custom or usage 
varying this strict rule in the case of a 
Chinese Buddhist has already received the 
recognition of the highest judicial authority. 
In Maung Dwe v. Khoo Soo Chong (2) at 
p. 35*, Lord Dunedin, delivered the judg- 
ment of the Judicial Committee of the Privy 
Council, said this : 

“Futher, though the whole theory of succession 
depends upon the strict Buddhist views that intestacy 
is compulsory, this has so far been impunged upon that 
a Chinese Buddbist is allowed to test.” 

It is unnecessary for us to look beyond 
this decision, by which the right of a 
Chinese Buddhist to make a will was recog- 
nized. Consequently, whether Tan Kim Tau 
was a Buddhish or not, his will was validly 
made. 


S. Appeal dismissed. 


(5) (1940) Rang. 685; 194 Ind. Cas, 323; A I R 1941 
Rang. 66; 13 K Rang. 304. 
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CALCUTTA HIGH COURT 
Appeals Nos. 168 and 169 
d 


an 
Civil Revisions Nos. 1339 and 1340 of 1938 
l -April 22, 1941 
B. K. MUKHERJEA AND ROXBURGH, JJ. 
ATAR MIAN PATWARI— DEFENDANT 
No. 1—APPELLANT 
VETSUS 
INDRA KUMAR DE—PLAINTIFF AND 
OTHERS—DEFENDANTS— RESPONDENTS 

Second appeal—Finding of fact—Finding that 
defendant failed to prove dispossession with regurd 
to suit lands is one of fact—Bengal Tenancy Act 
(VIII of 1885), s. 153, Proviso—CUourt giving effect 
to tenants’ plea of suspension of rent on ground of 
partial dispessession—If can be said to have decid- 
ed question relating to amount of rent annually 
payable by tenant. 

The finding of the lower Appellate Court on a 
consideration of the entire evidence on the record that 
the defendants failed to prove dispossession with re- 
gard tothe suit lands isa finding of fact and conclu- 
sive in second appeal. 

Where the plea taken by the tenant is one of par- 
tial dispessession by the landlord, a question would 
always arise as to whether the rent should be suspend- 
ed in its entirety or would be apportioned merely and 
hence where the Court gives effect to the tenants’ plea 
of suspension of rent on the ground of partial dis- 
possession by the landlord, it canbe said to have de- 
cided a question relating to the amount of rent an- 
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nually payable by the tenant as is contemplated by 
the proviso to s. 153, Ben. Ten. Act. 


A. and ©. Rs. from the appellate decrees 
of the Sub-Judge, Noakhali, dated Septem- 
ber 15, 1937. 


Mr. Nagendra Nath Bose, for the Ap- 
pellant. 

Mr. Jatendra Nath Guha, for the Respon- 
dents. 


B. K. Mukherjea, J.—These two.appeals 
are on behalf of defendant No. 1 and they 
arise out of two analogous suits for recovery 
of arrears of rent. The lands in each suit 
represent a half share of the plots covered 
by Khatian No. 26 of Mouza Ramapur, and 
two jamas of Rs. 6 and Rs. 7 respectively 
are recorded in respect of the two halves 
under two differept sets of landlords. The 
defence of the tenant-defendants was of a 
two-fold character. It was said, in the first’ 
place, that the tenants having been dis- 
possessed from a portion of the demised 
premises, the entire rent should be suspen- 
ded. The other point taken was that the 
frame of the suits was defective as some 
of the landlords were left out as parties 
plaintiffs. The trial Judge gave effect to 
the first plea and finding that there had 
been, in fact,a partial dispossession by the 
landlord, dismissed the entire claim for 
rents. On appeal the judgment was re- 
versed and both the suits were decreed. It 
is against this decision that the two second 
appeals have been taken to this Court. It 
seems to us on hearing the learned Advo- 
cates on both sides that the question in- 
volved in these two appeals is really one 
of fact and the finding arrived at by the 
lower Appellate Court is conclusive in 
second appeal. The Commissioner who was 
directed to makea local investigation was 
of opinion that the defendants were dis- 
possessed from portions of lands situated 
at Shivajogi and Shoragazi. The Munsif did 
not agree with the Commissioner entirely 
and came to the conclusion that there was no 
dispossession from the lands of Shoragazi 
but that the. tenants did not get possession 
of the Shivajogi lands. On appeal the lower 
Appellate Court on a consideration of the 
entire evidence on the record came to the 
specific finding that the defendants failed 
to prove dispossession with regard to the 
lands situated at Shivajogi. In our opi- 
nion, there was no misdirection cn a point 
of law and the finding being binding on 
us in second appeal, the app2als must fail. 

There were two applications filed by the 
appellant under s. 115, Civil P. O., upon 
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whica two rules were obtained and they 
have come up for hearing before us along 
with the appeals. The point raised in the 
rules is that the rent suits being valued at 
less than Rs. 50 and the Munsif who tried 
them having been empowered to exercise 
final jurisdiction within the meaning of 
s. 153, Ben. Ten. Act, the appeals to the 
Court of Appeal below were incompetent 
and the Subordinate Judge in allowing 
the appeals exercised a jurisdiction not vest- 
edin him by law. The controversy really 
centres round the point as to whether, when 
the Court gives effect to the tenants’ plea 
of suspension of rent on the ground of par- 
tial dispossession by the landlord, it can be 
said to have decided a question relating to 
the amount of rent annually payable by the 
tenant as is contemplated by the proviso to 
. s, 153. The question is not altogether free from 
doubt and there seems to be some amount 
of conflict of judicial opinion regarding it. 
In Dinanath Das v Sarat Chandra, 34 Ind. 
Cas. 851, (1), it was held by a Division 
Bench of this Court that when the question 
as to whether the defendants were entitled 
to get an abatement of rent or they were 
bound to pay full rent was gone into by 


the lower Court and a full decree was. 


given, and appeal would lie under s. 153, 
Ben. Ten. Act. Following this decision it 
was held by Nasim Ali and Henderson, 
JJ., (vide Sabaratulla v. Manikjan (2), 
that a case of total suspension of rent is 
not distinguishable in principle from one 
of abatement of rent and when the question 
for decision is whether the rent payable is 
a certain amount or in the alternative 
nothing at all, the question is one of 
the amount of rent yearly payable anda 
second appeal would lie under s. 153, Ben. 
Ten. Act. 

On the other hand, there is an wunreport- 
ed decision of Cuming and Mullick, JJ., in 
S. A. No. 1520 of 1924, decided on May 3, 
1927, where in exactly similar circumstances 
a contrary view was taken. The learned 
Advocate for the appellant has drawn our 
attention to. a decision of the Letters 
Patent Bench of this Court in Ramoni 
Dasiv. Upendra Nandan Das (3), where 


tha tanant in anawer ta a. Claim for rent 
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paying rent for that year in pursuance of 
the custom, was nct one relating to the 
amount of rent annually payable by a 
tenant. It may be pcinted out, that here 
the tenants’ claim for remission was limited 
to one year only, the ‘custom not being 
disputed, and consequently such plea was 
of the same nature as a plea of payment. 
Whether a plea of suspension of rent stands 
on the same footing depends, in my opinion, 
on the nature of the pleadings aud the 
facts of a particular case. When the 
tenant has not been put in possession of 
any portion of the demised premises or has 
been permanently deprived of it and the 
Court either directs suspension or abatement 
of rent generally, it cannot be said that 
a question of the amount of rent payable 
by the tenant is not decided in such 
cases. Even if a case of total suspension 
of rent is differentin principle from one 
of abatement or apportionment of rent, it 
may, I think, be fairly argued that ina 
case like the present, where the plea taken 
by the tenant is one of partial disposses- 
sim by the landlord, a question would 
always arise as tə whether the rent should 
be suspended in its entirety or would be 
apporticned merely andif the Court allow- 
ed suspension, that would amount to an 
implied decision that there should not be 
any apportionment in that particular case. 
In any case, having regard to the conflict 
of opinion, we do not think that we would 
be justified in holding that the appeal to 
the Court of Appeal below was not compe- 
tent. Assuming for argument’s sake that 
no appeal did lie to the lower Appellate 
Court, on the facts of this particular case 
we are of opinion that the decision of the 
trial Court was clearly wrong and could 
not be supported and as the decision of 
the lower Appellate Court seems to us to 
be perfectly just and proper, we are nol 
inclined to interfere with this decision in 
exercise of our discretionary powers under 
s. 115, Civil P. CO, The result is that 
the Rules are discharged. We make no 
order as to cost both in the rules and 
the appeals. 


Roxburgh. J.—I agree. 
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` signed by and bearing the thumb impression 
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on one‘the plaintiffs. The point taken was 
that on a stipulation analogous to that in the 
bond before me it was not open to the defen- 
dants to rely on evidence other than endorse- 
ments on the mortgage bond in proof of pay- 
ments. Khublal’s case (1) was distinguished 
on the facts and it was pointed out that the 
former case had not abrogated but expressly 
recognised the principle that 

‘it is always open toa mortgagor to prove that on a 
certain day he paid the sum due uuder the mortgage. 
Such is not evidence of a subsequent oral agreement 
varying the terms of the mortgage.”’ 

Agarwala, J. held that the receipt constitut- 
ed a valid discharge of the debt to the extent 
of the amount paid. 


The earliest case in which I can find the 
contention raised that no evidence of pay- 
ment except an endorsement on the back of 
the bond can be admitted is Ramlal Chandra 
Karmokar v. Gobind Karmokar (3). It was 
the second plea raised by the appellants in 
that appeal. All that the Judges said about 
it was: “The appellant’s second plea does 
not seem to require refutation.” In that case 
the exact terms of the bond were not set 
forth and the principle on which the decision 
rested was not explained. 


At the hearing before, s. 63 of the 
Indian Contract Act was referred to and 
contrasted with s. 62. It is said that what 
was setup in Khublal’s case (1), was an 


. agreement within the terms of s. 62 of the 


Indian Contract Act to substilute a new con- 
tract for an existing one or torescind or alter 
the existing one. 
is clearly within the terms of s, 92 of the 
Indian Evi. Act and cannot be proved by 
anything other than a registered document. 
On the other hand cases which fall within 
s. 63 of the Indian Contract Act are not 
agreements varying the original terms of 
substituting a new contract. In these cases 
s. 92 of the Evi. Act has no application. 
Section 63 of the Contract Act provides that 
every promisee may dispense with or remit, 
wholly or in part, the performance of the 
promise made to him or may extend the time 
for such performance, or may accept instead 
of it any satisfaction which he thinks ft. 
Judicial decisions have distinguished a 
promise to accept a different kind of satis- 
faction in the future, that is to saya new 
agreement within the meaning of s. 62 
from the actual remission or dispending 
with a part of what was promised, that be- 
ing within s. 63. Thus in Collector of Hitah 


(3)4 OWN 304. : 
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v. Kishori Lal (4) s. 63 of the Contract Act 


was referred to and it was said : 

‘Tn the case of a satisfaction of the debt or rernission 
of a part of the debt there is no contradicting or vary- 
ing, or adding to, or substracting from the terms of 
the contract, and oral evidence may be adduced to 
prove the payment ofa part the debt and remission of 
the balance.” 


agreement entered jnto beforehead the mort- 
gagee had promised that if Rs. 800 were paid 
to him, he could give a discharge for the 
entire mortgage debt of Rs. 2,000. It seems 
clear (although the matter was not put in 
that way by the Bombay Judges) that what 
the defendant pleaded would have been a 
novation of contract coming within s. 62. 
The result of a promise dispensing in whole 
or part with the performance of a contract 
has been considered in Chunna Mal Ram 
Nath v. Moolchand Ram Bhagat (T). It was 
held that the appellants, who had dispensed 
with the performance by the respondents of 
a, certain promise, could not recover damages 
for the breach of a promise touching the 
performance ofa thing they wholly dispensed 
with. 


Now I will state more precisely the facts 
before me. The stipulation in the mortgage 


bond was to this effect : 

“When I shall pay any kist I shall get the payment 
endoresed on the back of the bond. Except such en- 
dorsenent on the back of the bond any other receipt or 
oral or documentary evidence regarding payment will 
Sii entertainable in Court and will be null and 
void.” 

The receipt Ex. A is to this effect. “Realis- 
ed on Baisakh 15, 1337 F. in respect of the 
instalment bond dated May 5, 1925 through 
Jagdeo Rai Rs. 375 received” It was no 
doubt open to the mortgagee to refuse to 
appropriate towards the mortgage debt any 
payment which might be made by his debtor 


4) A IR1930 All. 721: 127 Ind. Cas. 443; 193%) 
A ae 1193; 53 A 157; Ind. Rul. (19380) All. 907 
(E B). 

(5) A I R1929 Mad. 794; 122 Ind. Cas. 641; 30 1; 
WwW 233; 53 M 127; 58M L J 593; Ind. Rul. (1939) 
Mad 385. 

(6) 44 B 55; 54 Ind. Cas. 699; 22 Bom. L R 39. 

(7) 551 A 154: 198 Ind. Cas. 678; A T R1928 P C 
99; 5 O W N 466; 470 LJ 503; 26 A L.J 603; 29 P 
L R 353: 32 © W N 778; 30 Bom. L R 837,55 ML 
Jl; 26 L W 251; 9 L 510 (P 0). 
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and not endorsed on the mortgage bond, but 
assuming that the creditor had the option of 
appropriating this sum of Rs. 375 to some 
other account, even let us say, of treating it 
as a separate advance by the debtor to him- 
self, what on the face of the receipt has ac- 
tually. been done? The condition that the 
creditor need not appropriate it to the mort- 
gage debt has on the face of the receipt been 
waived’ by the creditor himself, for the re- 
ceipt shows in the clearest possible terms 
that the creditor has in fact appropriated the 
payment to the mortgage debt, notwithstand- 
ing that he has in bond reserved himself 
power not to do so. In my opinion there 
was waiver of this stipulation in: the mort- 
gage, bond when the mortgagee appropriated 
the payment in question as a part satisfac- 
tion of the mortgage debé. But it is urged 
for the respondents there has been no waiver 
of the promise that evidence other than en- 
dorsement shall not be entertainable in 
Court. Let us see what the promise was. 
The mortgagor undertook (a) that he should 
not offer any other evidence, (b) that if he 
did the Court should not receive it. To the 
latter promise the Court was not a party and 
is not bound by it. If evidence is tendered 
what the Court is to see is whether it is 
admissible under the Evi. Act and not 
whether in tendering it some breach of con- 
tract has been committed. If in tendering 
the evidence the mortgagor has committed a 
breach of his undertaking the plaintiff's 
remedy is to sue for damages for the breach, 
if he has the Hardihood to clo so. 

With respect I am of opinion that Ram 
Kirpal Choudhury v. Baleshar Choudhury, 
192 Ind. Cas. 861 (2) was correctly decided by 
Agarwala, J., and the appeal must succeed. 
The appeal will be allowed, the decision of 
the lower Appellate Court set aside and that 
of the Munsif restored. ‘The costs of appeal 
to the District Judge and to this Court will 
be borne by the plaintiffs. 

Leave to appeal under the Letters Patent 
is granted. 

D: Appeal allowed. 

PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 184 of 1941 
June 26, 1941 
Mir AHMAD, J. 

TILA MOHD. Haji MOHD. AZIM AND 
ANOTHER — PLAINTIFFS-—PETITIONERS 
VETSUS 
MUNICIPAL COMMITTEE, PESHAWAR 


+— DEFENDANT— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXIX, 
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r. |, s, 1lo—Sutt against Municipality—Secreiary, if 
can engage Counsel under general power of-uttorney 
without special authorization — Failure to note that 
ruling followed by lower Court does not apply to case, 
whether “material irregularity’? — Limitation Act 
(IX of 1908}, Art. 146-A, s. 28 — Municipality not 
filing suit for possession of encroached land for 30 
years, if loses rts right to demand removal of encroach- 
ment and possession of land—Open assertion of hostile 
title, if necessary to start limitation. . 

The fact that the Secretary cf a Municipality has 
been generally empowered to institute and defend suits 
is enough to authorize him to engage a Counsel to defend 
actions against the Municipality and under O. XXIX, 
r. 1, Civil P. C., hs can sign and verify the written state- 
ment. Defending an action is certainly different from 
instituting an action. The latter step requires initia- 
tive which should certainly come from the Municipality 
itself and not from its agent. Hence no special autho- 
rization by the Municipality is necessary as is neces- 
sary for instituting suits. 

Court commits a material irregularity in failing to 
notice that the ruling of the High Court which it has - 
followed dces not apply to the case. 

A Municipality loses its right to demand the removal 
of an encrcachment and to recover the land encroached 
upon ifa suit-for possession of the land is not instituted 
on its behalf within 30 years of its having been dis- 
possessed of it. 53 Ind. Cas. 326 (5), 64 Ind. Cas. 202 (6) 
and 49 Ind, Cas. 93 (7), relied on. 81 Ind. Cas. 894 (4), 
not followed. 

Possession, provided it is not permissive or in the 
alternative discontinuance of possession by the Munici- 
pality is quite sufficient to make limitation run against 
the Municipality. Anopenassertion of hostile title is 
not necessary to start limitation under Art. 146-A. 


C. R. for revision of the decree and order 
of the Additional Judge, Peshawar, dated 
February 15, 1941. 


Messrs. Abdul Rab Khan Nishtar and 
Sheikh Naqshband Khan, for the Petitioners. 


Mr. Nur Ilahi Khan, for the Respondent. 


Order.—The Municipal Committee, Pesha- 
war, prosecuted Tila Mohd. and Bashir 
Ahmad for having a platform adjacent to 
their shops on a municipal street. As a 
consequence Tila Mohd. and Bashir Ahmad 
brought this suit against the Municipal 
Committee, Peshawar, for a declaration that 
they were the owners of the platform and 
the site underneath it. They asked in the 
plaint that the municipality should be res- 
trained from removing the platform. The 
municipality denied that the plaintiffs were 
the owners of the site and the platform. 
The municipal draftsman and the rent ins- 
pector were produced by the plaintiffs. 
They said that the plaintiffs had this plat- 
form on the street since 1902 and that they 
had never paid any rent for occupying the 
land which was under the platform. The 
trial Judge found that the plaintiffs had 
been in possession of the site underneath 
the platform since 1902. He observed that 
Art. 146A, Lim. Act, would apply if the 
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municipality sued for the possession of the 
land and that the period of 30 years pres- 
cribed by that article having expired the 
municipality would be non-suited on the 
ground that its rights were extinguished by 
operation of s 28, Lim. Act. The Judge, 
however, referred to the ruling reported in 
Municipal Committee, Amritsar v. Gujri 
(1), in which it was held by a Single Judge 
of the Lahore High Court that in spite of 
Art. 146A, Lim. Act, a municipality could 
remove an encroachment. He decided to 
follow the authority and dismissed the suit. 
An appeal was preferred by the plaintiffs 
to the District Judge. Counsel for the appel- 
lants cbjected to the locus standi of Counsel 
for the municipality to appear for the muni- 
cipality. He pointed out that the municipal 
secretary had signed the power-of-attorney 
of Counsel in pursuance of a general power- 
of-attorney given to him by the municipa- 
lity and urged that the said officer could 
not by law brief the Counsel on the strength 
of that general power-of-attorney. On the 
merits it was contended that the judgment 
of the trial Judge was wrong. The Appellate 
Judge rejected both the arguments and dis- 
missed the appeal. The plaintiffs have come 
up on revision to this Court. 

Counsel for the petitioners had reiterated 
the objection that Mr. Nur Ilahi Khan is not 
duly authorized to appear on behalf of the 
municipal committee. He referred me to 
Secretary Notified Area Committee, Okara 


Article 146-A.—By or on behalf of any local autho- 
rity for possession of any public street or road or 
any part thereof from which it has been dispossess- 
ed or of which it has discontinued the possession. 


Section 28, Lim. Act, is in the following 
terms : | 

“28 At the determination of the period hereby limit- 
ed to any person for instituting a suit for possession of 
any property, his right to such property shall be ex- 
tinguished.” 

Now the combined effect of these two 
sections is apparent. Ifa person had been 
in possession of a street for more than 30 
years and the municipality failed to file a 
suit for recovering possession of the street 
from him within that period of 30 years 
the title of the municipality to the land is 
extinguished. In other words, the land no 
longer remains a highway ora part of the 
street. It follows that the municipality has 
no right to obtain possession of the land in 
dispute in this case for admittedly the 
plaintiffs have been in possession of it since 


(1) AIR 1936 Lah, 182; 159 Ind. Cas. 639; 38 PLR 
744; 8 R L411. 
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v. Kidar Nath (2) and Notified Area Com- 
mittee, Okara v. Kidar Nath (3), in which it 
was held that the municipal secretery could 
not under general delegation file a suit on 
behalf of the municipality. Their Lordship: 
of the Lahore High Court have laid down 
that there should he a special authorization 
by the municipality in every case for insti- 
tuting asuit. Had this suit been filed by 
the municipality I would have certainly dis- 
missed the suit on this ground. But I think 
the view expressed by their Lordships of the 
Lahore High Court does not apply to de- 
fending suits. I think under O. XXIX, r. 1, 
Civil P. C., the secretary could sign and 
verify the written statement, and the fact 
that he has been generally empowered to 
institute and defend suits is enough to autho- 
rize him to engge a Counsel to defend ac- 
tions against the municipality. Defending 
an action is certainly different from insti- 
tuting an action. The latter step requires 
initiative which should certainly come from 
the municipality itself and not from its 
agent. I, therefore, hold that Mr. Nur Ilahi 
Khan is properly authorized to appear for 
the Peshawar: Municipality. I will now 
discuss the question whether the munici- 
pality has lost its right to the portion of 
the street under the platform by the ope- 
ration of Art. 146A, Lim. Act, read with 
s. 28 of that Act. Article 146A, Lim. Act, 
runs thus : 


Thirty years. | The date of the 


dispossession or 
| discontinuance. 


| 


1902 and steps were taken by the municipa- 
lity for the first timein 1939 to remove the 
platform and get back the street. The two 
Courts below have not-denied that the title 
of the municipality to the street has been 
extinguished by prescription. They have 
however, relied on the judgment of the 
Lahore High Court referred to above, viz. 
Municipal Committee, Amritsar v. Gujri (1). 
In this ruling his Lordship of the Lahore High 
Court has referred toa ruling of the Madras 
High Court reported in Public Prosecutor 
v. Varadarajulu Naidu (4) and said that it 
was an authority for the view that Art. 146-A 


(2) A I R 1932 Lah. 388; 137 Ind. Cas. 253; 33 P L R 
956; Ind. Rul. (1932) Lah. 325. 

(3) AIR 1935 | ab. 345; 158 Ind. Cas. 346; 17 L 35; 
38 P L R 394; 8 R L237. 

(4) ALR 1925 Mad. 64; 81 Ind. Cas, 694; 25 Cr. L 
J 1070; 47 M 716; 47 MT. J 470; 20 L W 373; (1924) M 
W N 880. 
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and s. 28, Lim. Act, did not take away the 
right of the municipality to remove an encro- 
achment. He was swayed by this authority 
in coming to the same conclusion. A refer- 
ence to Public Prosecutor v. Varadara- 
julu Naidu (4), shows that the Judge 
came to this conclusion on the strength of the 
amendment of the Mad. Municipal Act in 
which it was definitely provided that in spite 
of the lapse of the period of limitation pre- 
scribed by the Lim. Act the Municipality shall 
continue to have the power to remove an 
encroachment on payment of compensation. 
The relevant portion of the amended section 
was quoted by the Judge who gave that 
ruling and is also re-produced below for 
facility of reference: 

“1. The chairman may by notice require the owner 
of any premises to remove or alter any projection, 
encroachment or obstruction situated against in 
front of such premises and in or over any street. 

2. If the owner...... of the premises proves tbat 
any such projection, encroachmant or obstruction 
has existed for a period sufficient und:r the law 
of limitation to give any persona prescriptive title 
thereto or......the municipal Council shall make rea- 


sonable compensation to every person who suffers 
damage by the removal or alteration of the same.” 


The underlines (here italicized) are mine. 
The Punjab Municipal Act has got no such 
provision in it and consequently I must 
remark with due respect that his Lord- 
ship of the Lahore High Court has applied 
the ruling to the Lahore case under a 
misapprehension. There are several report- 
ed cases in support of the view that a 
municipality loses its right to demand the 
removal ofan encroachment and to recover 
the land encroached upon if a suit for posses- 
sion of the land is not instituted on its behalf 
within 30 years of its having been dispossess- 
ed of it: vide Tayabali Abdullabhat Vohra 
v. Dohat Municipality (5), Abaji Ragho v. 
Municipality of Jalgaon (6) and Ashutosh 
Sadhu Khan v. Corporation of Calcutta (7). 
It should be remembered that the Legislature 
has used- different words for describing the 
terminus a quo in col. 3 of Art. 146-A and 
Art. 144, Lim. Act. The words in col. 3 of 
Art. 146-A are “The date of disposses- 
sion or discontinuance’, while the words in 
col. 3 of Art. 144 are ‘When the possession 
of the defendant becomes adverse to the 
plaintiff’. It is significant, for it clearly 
shows that overt denial of title is not required 
for the beginning of the period of limitation 
prescribed by Art. 146-A and mere disposses- 
ae A TR 1920 Bom. 9; 58 Ind. Cas. 326; 22 Bom. L R 


(6) AI R 1922 Bom. 111; 64 Ind. Cas. 202; 46 B 335; 
23 Bom. LR 1028. 

D A IR 1919 Cal. 807; 49 Ind. Cas. 93; 28C LJ 
494, 
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sion or discontinuance of pcessession is enough 
to start limitation. Consequently I am not 
prepared to accept the proposition that an 
open assertion of hostile title is necessary to 
start limitation under Art. 146-A. I am 
of opinion that possession, provided it is not 
permissive or in the alternative discontinu- 
ance of possession by the Municipality is 
quite sufficient to make limitation run against 
the municipality. 

I, therefore, hold that the Municipality of 
Peshawar has lost its right to remove the plat- 
form and recover the land under the platform. 
The land underneath the platform is no- 
longer a part of the street and has become 
private property of the plaintiffs. The two 
Courts helow have committed a material irre- 
gularity in failing to notice that the ruling of 
the Lahore High Court does not apply to 
the case. I acceptthe petition, set aside the 
crders of the Courts below and grant the 
plaintiffs a decree as prayed for. They shall 
get their costs from the municipality through- 
out. 


D. Petition accepted. 


PATNA HIGH COURT 
Appeals from Appellate Decrees Nos. 138, 
134, 156, 157, 364 to 366 of 1940 
August 1], 1941 
; AGARWALA, d. 
KIRPASANKER WARRAH AND ANOTHER 
— APPELLANTS 
Versus 


JANKI PRASAD LALLU AND ANOTHER— 


RESPONDENTS 

Landlord and tenant—Landlord alleging that lands 
were settled with defendants on their agreeing to pay 
rent at prevailing rates when demanded—On demand 
defendants refusing to pay rent — Suit by landlord 
claiming settlement of rent and recovery of compensa- 
tion for use and occupation — Suit held not for 
assessment of rent and recovery of compensation — 
Suit for rent based on alleged contract of tenancy — 
— No alternative prayer for compensation for use and 
occupation of land — Such compensation cannot be 
awarded— Grant — Presumption of rent-free grant— 
Held, that in circumstances rent-free grant must be 
presumed—lecord of rights—Entry that lands are be- 
lagan, whether inconsistent with rent free grant cases 
governed by Transfer of Property Act—No suit for 
settlement of rent lies—Remedy of landlord against 
trespasser in possession. 

The facts alleged by the plaintiffs were that an ances- 
tor of the plaintiffs settled the lands in suit with the 
ancestors of the defendants on the latter agreeing to 
pay rent at the prevailing rates when demanded. That 
the plaintiffs demanded rent atthe rate then prevailing 
in the mauza ; but the defendants refused to pay. 
The relief which the plaintiffs claimed was settlement 
of rent at certain amount per cottah and recovery of 
compensatign for use and occupation of the lands: 
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Held, that the suits were in effect suits for recovery 
of rent at the prevailing rate and not suits for assess: 
ment of rent and recovery of compensation for use and 
a L. P. App. No, 20 of 1940, follow- 
ed. 

Compensation for use and occupation of land can- 
not be awarded in a suit for rent based upon an alleged 
contract of tenancy where the plaintiff fails to prove the 
contract, and has made no alternative prayer for such 
compensation. 17 Ind. Cas. 646 (1) relied to. 

Where in a suit for rent based on contract of tenancy 
the facts found were thatthe lands in suit lay within 
the estate of the plaintiff, that the ancestors of the 
defendants and the defendants had been in pcsseszion 
for 2 considerable time, that no rent had ever been 
demanded from them until recently, that no rent has 
ever been paid by them and that no attempt was made 
to resume possession of the land on the death of the 
predecessors of the defendants: 

Held, that the existence of these circumstancss afford- 
ed a basis for the presumption that the lands were 
granted to the ancestors of the defendants and that the 
grant was rent-free. 

The entry in the Record of Rights that the lands are 
belagan is not inconsistent with the view that the lands 
were granted rent-free for that entry merely denotes 
that no rent was then being paid. 

In cases goyerned by the T. P. Act nosuit for settle- 
ment of rent lies, for the Ccurt has no power to make 
a contract for the parties in such cases. An aggrieved 
land-holder’s remedy against a trespasser in possession 
is by way of ejecsment. Where the Chota Nagpur 
Ten. Act applies to lands in suit, s. 189 (4-A) of the 
Chota Nagpur Ten. Act confers jurisdiction in such cases 
on the Deputy Commissioner and bars the jurisdicticn 
of the Civil Courts. 


A. from a decision of the Subordinate 
Judge of Dhanbad, dated October 10, 1939. 


Mr. N N. Ray, (in all the appeals), for the 
Appellants. 


Messrs. B. Mukherji, (in S. A. No. 134), H. 
R. Kazimi, A. H. Akbari and R. &. 
Chatterji (in S. A. No. 156), A. K. Mitter 
(in BS. A. No. 364) and R. S. Chatterji, for 
the Respondents. 


Judgment.—The appellants in all these 
appeals are the plaintiffs. In Second Appeal 
Nos. 133 and 134 of 1940 the appellant is 
a thikadar under the Raja of Jharia and 
in the remaining appeals the Raja of Jharia 
is himself the appellant. The material facts 
in all the cases are the same with minor 
exceptions which distinguish the thekadav’s 
appeals from the Raija’s and which will be 
mentioned presently. The facts alleged by 
the plaintiffs were that an ancestor of the 
Raja settled the lands in suit which are in 
Mouza Jharia with the ancestors of the de- 
fendants on the latter agreeing to pay rent 
at the prevailing rates when demanded. The 
lands are homestead lands and the defend- 
ants took settlement of them for the purpose 
of constructing buildings on them. It is 
alleged that in 1343 Fasli the plaintiffs 
demanded rent at the rate then prevailing 

e 


KIRPA SANKER WARRAH UV. 


JANKI PRASAD LALLU (PAT.) 651 


in the mauza ; but the defendants refused to 
pay. The prevailing rate is alleged to be 
Rs. 6 per cottah. In the survey operations 
of 1925 the lands were recorded in the 
Malik’s khewat and were recorded as be- 
lagan. The defence of all the defendants 
was that no rent was payable in respect 
of the land in suit. In all the suits insti- 
tuted by the Raja the relief which he claimed 
was settlement of rent at Rs. 6 per cottah 
and recovery of compensation for use and 
occupation of the lands for the three years 
prior to the institution of the suit In the 
thikadar's suits the only relief claimed was 
that rent should be fixed at Rs. 6 per 
cotiah including cess. There was no prayer 
for recovery of money either by way of rent 
or as compensation for use and occupation. 
This is one of the efacts which distinguishes 
the thikadar’s suits from the Raja’s suits. 
The other distinguishing feature is that the 
thikadar alleges that he gave the defen- 
dants notice to quit while there was no 
such allegation in the case of the Raja's 
suits. 

The Court of Appeal below, in agreement 
with the trial Court, disbelieved the plain- 
tiffs case that the landsin suit had been 
settled with the defendants by the Raja’s 
ancestor in }307 and 1808 and that there 
was an agreement to pay rent at the pre- 
vailing rate. In other suits by this same 
landlord, against other persons, where the 
facts alleged and the reliefs claimed were 
precisely the same as in these appeals I 
held that the suits were in effect suits 
for recovery of rent at the prevailing rate 
and not suits for assessment of rent and 
recovery of compensation for use and occu- 
pation. This view was confirmed by the 
Letters Patent Bench (L. P. Appeal No. 20 
of 1910). It follows that the present suits can- 
not be regarded as suits for rent with an alter- 
native claim for compensation for use and 
occupation. The claim for compensation for 
use and occupation must, therefore, fail 
for it has been held that such compensa- 
tion cannot be awarded in a suit based 
upon an alleged contract of tenancy where 
the plaintiff fails to prove the contract, and 
has made no alternative prayer: Bhukht 
Koer v. Ram Khalawan Pershad (1). 

The next question is whether the plain- 
tiff is entitled to have the rent assessed. 
The Court of Appeal below has presumed 
a lost grant in favour of the defendants 
on the ground that they have been in pos- 
session for along time without payment of 
rent. Now the facts found are that the 

(1) 170 WN 311; 17 Ind. Cas. 646. 
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lands in suit lie within the estate of the 
Raja, that the ancestors of the defendants 
and the defendants have been in possession 
for a considerable time, that no rent has 
ever been demanded from them until recent- 
ly that no rent has ever been paid by them 
and that no alitempt was made to resume 
possession of the land on the death of the 
predecessors of the defendants. In my 
Opinion, the existence of these circumstances 
affords a basis for the presumption that the 
lands were granted to the ancestors of 
the defendants and that the grant was rent- 
free. As itcannot be said that there was 
no evidence on which the finding could 
be based it is conclusive in second appeal, 
The entry in the Record of Rights that the 
lands are belagan is not inconsistent with 
this view, for that entty merely denotes 
that no rent was then being paid, which is 
a fact. 

It has been strenuously contended on be- 
half of the plaintiff that it having been 
proved or admitted that the suit lands lie 
within his zamindari, the onus lies on 
the defendants of proving either a 
rent free grant or a contract exonerating 
him from liability to pay rent, and reli- 
ance was placed on the decision of the Privy 
Council in Jagdeo Narain Singh v. Baldeo 
Singh (2). As I have already stated the 
circumstances proved afford an adequate 
basis for the Court’s finding that there was 
a rent-free grant. If the onus lay on the de- 
fendants it has been discharged. 


There is, I think another reason also why 
these suits must fail. In cases governed by 
the T. P. Act no suit for settlement of rents 
hes for the Court has no power to make 
a contract for the parties in such cases. An 
aggrieved landholder’s remedy against a 
trespasser in possession is by way of eject- 
ment. Inthe case of agricultural land in 
districts to which the Bihar Tenancy Act 
applies, s. 157 of that Act provides that in a 
suit for ejectment of a trespasser the plain- 
tiff may claim as alternative relief that the 
defendant be declared liable to pay for his 
land in his possession a fair and equitable 
rent to be determined by the Court and 
the Court may grant such relief accordingly. 
There is no such express provision in the 
Chota Nagpur Tenancy Act, which applies 
to the area in which the present litigation 
arises, but s. 139 (4-A) of that Act confers 
jurisdiction in such cases on the Deputy 

(2)2 Pat. 38; 71 Ind. Cas. 984; 3 PLT 605:A IR 
1922 P O 272; 36C LJ 499; 32 ML T1; (1923) M W 
Oy 27 C W N 925; 45 ML J 460;49T A 399 
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Commissioner and bars the jurisdiction of 
the Civil Courts. Therefore, whether the 
present cases be governed by the T. P. Act 
or the Chota Nagpur Tenancy Act, they 
must fail. 

For the reasons given above, I am of 
opinion that the suits of the plaintiffs have 
been rightly dismissed and I, therefore, 
dismiss the appeals with costs. 


S. Appeals dismissed. 


NAGPUR HIGH COURT 
Criminal Revision No. 103 of 1941 
May 9, 1941 
POLLOOK AND GRUER, Jd. 
CROWN — 

VETSUS 

Mst. GANGOO—AccUsED 

Penal Code (Act XLV of 1860). s. 307 —Requisites 
for bringing case under s. 307, stated—Administra- 
tion of powdered glass in food to person, with iun- 
tention of killing him—Offence falls under s. 307. 

In order to bring the case under s. 307, I. P. C., 
the act must be capable of causing death in the 
natural and ordinary course of things, or in other 
words, that death might be caused if the act took 
effect. The degree of probability should not enter into 
the question. It would bs a very uncertain criterion 
to apply. Jt is sufficient if death was a possible re- 
sult and if the intention was to cause death. The 
administration of powdered glass is certainly an 
act capable of causing death. Though powder- 
ed glass is notstrictly speaking a poison it is 
in India popularly believed to be actively poisonous, 
and itis in fact 8 mechanical irritant which may 
cause death. 

Where, therefore, a considerable amount of powder- 
ed glass the particles of which are large enough to 
be easily detected, is administered in food toa per- 
son with the intention of causing his death, the 
offence falls under s. 307, I. P.C. 

[Case-law discussed. ] 


Cr. R. made by the Court of the Sessions 
Judge, Nagpur, dated February 4, 1941. 


Mr. W. C. Dutt, Advocate-General, for the 
Crown. 
Mr. N. B. Chandurkar, for the Accused. 


Order.—Mst. Gangoo Kunbin was 
tried with the aid of a jury for an offence 
under s. 307, I. P. C.,—attem pt to murder her 
husband Dhanba by the administration of 
powdered glass in food. The jury brought 
in a unanimous verdict of not guilty stating 
that they could not decide that she had 
administered glass. This verdict has not ° 
been accepted by the Sessions Judge, Nagpur 
who has referred the case to this Court under 
s. 307, Criminal P. C. We have heard learned 
Counsel for the appellant and the learned 
Advocate-General for the Crown and are 
fully conyinced that the verdict of the jury 
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is perverse. There is clear evidence that 
powdered glass had been mixed in the flour 
out of which the bread was made which 
was served to Dhanba by his wife Mst. 
Gangoo and partly eaten by him. Powered 
glass was detected by the Chemical Examiner 
in the flour, in pieces of chapati made out 
of it and in faecal matter passed hy Dhanba 
after"he had eaten the bread. In the com- 
mitting Magistrate’s Court Gangoo had ad- 
mitted having cooked food on that Monday 
morning and having served bread to her 
husband. In the Sessions Court she changed 
and said that it was her husband’s grand- 
mother who cooked and served the food. 
There is nothing to support that, and it 
has not been suggested in cross-examination 
to the witnesses. 


Some attempt is now made to argue that 
proof is lacking that the powdered glass 
was put into the bread by the accused. 
We ccnsider that the prosecution evidence 
leads to no other conclusion. Dhanba (P. W. 
No.. 1) deposes that Ramchandra Patel 
asked his wife why she had put in glass and 
she said it was because she wanted to kill 
him. Ramchandra himself had corroborated 
this in his statement in the Jower Court 
which in the Sessions Court he admitted to 
be a true one. Nilkanth (P. W. No. 3) 
deposed that accused said nothing when 
asked by Ramchandra, but later on he 
stated that she admitted to Doma having 
administered powered glass and being asked 
by him what happened if a man was given 
powdered glass she said that he died. 
Doma himself said: 

“It is true when 1 asked her again at the house of 
Kashirao that she had admitted that she put the 
powdered glass in.” 

In addition to this we have the conduct 
of the accused who took the Sub-Inspectcr 
and witnesses to a field and pointed out two 
stones (Arts. E and F) on which she said she 
had pounded her bangles. 10 to 20 pieces 
of glass were recovered from there (Art. G). 
The particles in the case are blue and green, 
corresponding to the colours of the bangles 
worn by the accused. This discovery made 
by the accused is strong corroboration of 
the truth of her confession to the witnesses. 
We find, therefore, without doubt that she 
did administer powdered glass in the bread 
and that according to her confession her 
intention was to kill her husband. 

The question still remains whether the 
offence is one under s. 307 or only one under 
s. 328, I. P. ©. The standard text books of 
medical jurisprudence show that though 
powdered glass is not strictly speaking a 
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poison it is in India popularly believed to be 
actively poisonous, and it isin fact a mech- 
anical irritant which may cause death. 
When it comes in contact with the lining 
of the stomach and the intestines it injures 
the mucous membrane and death may be 
the result of the congestion and shock so 
caused. If, however, itis finely powdered 
and has not any sharp points or if it is 
well mixed with bulky food it need not 
cause any bad effects. [n the present case 
the particles were large enough to be easily 
detected and the amount was considerable, 
as three bangles had been ground down. 
The intended victim did not eat the whole of 
the bread and he was given a purgative 
at the dispensary: hence he did not really 
become ill, 

In these circumstances, does s. 307, I. P. ©. 
apply ? It says: 

“Whoever does any act with such intention or 
knowledge, and under such circumstances that, if he by 


that act caused death, he would be guilty of murder, 
ete.” 


We need not consider cases in which the 
act could not possibly have caused death, 
for instance, the attempted firing of an un- 
loaded gun. In the present case the adminis- 
tration of powered glass could have caused 
death although of course it may be said 
that survival was more probable than other- 
wise. Does the section then apply where a 
fatal result was possible but not very pro- 
bable ? The learned Advocate-General refer- 
red us to three cases. Nga Waik v, Emperor 
(1) is distinguishable as there although the 
trigger was pulledit was not proved that 
the gun was loaded, and it might have 
been that the appellant was merely trying 
to frighten the complainant. It was, there- 
fore, held that the act of the appellant 
could not per se possibly cause death. In 
Queen-Empress v. Niddhu (2), the trigger of 
a loaded blunderbuss was pulled, but the 
cap did not explode and so the gun failed to 
go-off. Straight, J. laid down the principle 
that if a person who has an evil intent does an 
act which is the last possible act that he could 
do towards the accomplishment of a parti- 
cular crime that he has in his mind he is not 
entitled to pray in his aid an obstacle inter- 
vening not known to himself. The appellant 
was therefore convicted under s. 307, I. P. C. 
In Emperor v. Vasudeo Bulwant Goyte (3) two 
shots from a revolver were fired, hut owing 
to defective ammunition o1 to their striking 

(1) 1 R 209; 74Ind Cas. 012; AI R 1923 Rang. 
201; 24 Cr. LJ €50; 2 Bur. LJ 76. 

(2) 14 A 38; A W N 189:, 176. 

(3) 56 B 434; 139 Ind. Cas. 593; 34 Boin. L R 571; A 
I R1932 Bom. 279; Ind. Rul. (1932) Bom. 388; 33 Cr. 
L J 613; (1932) Cr. Cas. 391. 
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a leather wallet and currency notes in the 
pocket of the intended victim they did not 
take effect. The Judges there followed the 
reasoning of Straight, J. in Queen-Emopress 
v. Niddha (2) in preference to that in the 
older case of Reg. v. Francis Cassidy (4). 
That case was also distinguished on the 
facts, and in the case before them it was 
pointed out that it had not been satisfactorily 
established that the act of the accused was not 
one capable of causing death in the ordinary 
course. The conviction under s. 307 was 
therefore upheld. Cassiday’s case (4) has 
been referred to in Emperor v. Balt Jagoba 
(5),in which incised wounds had been caused 
by an axe. Subhedar, A. J. O. accepted the 
principle that in order to bring the case 
under s. 307 the act must be capable 
of causing death im the nature and 
ordinary course of things, or in other words, 
that death might be caused if the act took 
effect. Applyihg that principle we think 
that the administration of powdered glass 
was certainly an act capable of causing 
death. We do not think that the degree 
of probability should enter into the question. 
It would be a very uncertain criterion to 
apply. In our view it is sufficient if death 
was a possible result and if the intention 
was to cause death. Both these . factors 
are present in the case before us. We 
therefore hold that s. 307 does apply. The 
point is of little practical importance so far 
as this reference is concerned as s. 328 
certainly could be applied and we do not 
propose to inflict even the miximum penaly 
allowed by that section. 

The accused in this case is a young woman 
apparently not more than 17 or 18 years 
of age. She had been living unhappily with 
her husband and does not seem to have 
been well treated by him. No doubt such 
re-actions by wives against their husbands 
must be met by substantial penalties, but 
taking into account the detention and 
suspense already undergone by the accused 
we now sentence her to two years’ rigorous 
imprisonment under s. 307, I. P. ©. to 
take effect from this date. 


S Reference accepted. 


(A41 BH OR 17. 
(5) AI R 1935 Nag. 177; 155 Ind. Cas. 1014; 36 Cr. 
L J 854; (1935) Cr. Oas. 1028; 7 R N 207. 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT 
First Appeal No. 289-71 of 1940 
July 14, 1941 
ALMOND, J. C. AND Soorr, J. 

SHIVAN DITTA BANARSI DASS 

KAPUR—PLAINTIFF—APPELLANT 

VETSUS . 

Rai Sahib RADHA KISHAN KAPUR AND 

ANOTHER— DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), ss. 12, 5, Art. 156— 
Time for obtaining copy of decree — Period between 
date of judgment and date of signing of decree, when 
to be excluded —Conflict of view on certain point— 
Delay caused du? to following one of views—Time, tf 
can be extended—Date of decree — Time should be 
computed from date of pronouncement of judgment 
and not date of signing of decree. 

In case an application for obtaining a copy of the 
decree has already been made, and a decree is signed 
later on the period which thus elapses would be deemed 
to be the time requisite for the obtaining ofthe copy, 
because the signing of the decree isa matter whichis 
not within the control of the applicant. By the mere 
act of applying for the copy the applicant does what- 
ever is within his power with due diligence and caution 
to obtain the benefit of s. 12, Lim. Act. Butif he 
does not putin the application for a copy till after the 
decree has been signed, he cannot be said to have ex- 
ercised due diligence and caution, and in that case the 
period which elapses between the date of the judgment 
and the date of the signing of thedecree cannot be 


- considered to be the time requisite for obtaining the 


copies. 

[Case-law discussed]. 

In a case where there are conflicting views on a 
certain point and the delay caused in filing the appeal 
is due to adopting one of the views, even though the 
Court takes the contrary view, it can extend the time 
under s. 5, Lim. Act. 15 Ind. Cas. 59 (6), relied 


D. 

The date of the decree must correspond to the date on 
which the judgment is pronounced, no matter what the 
date of the signing of the decree may happen to be. Tke 


‘time for the presentation of the appeal should be com- 


puted not from the date of the signing of the decrees 
but from thedate cf the pronouncement of the judg- 
ment. 


F. A. from the decree of the Senior Sub- 
Judge, Peshawar, dated March 14, 1940. 


Mr. Hukam Chand and Lala Vaishno 
Ditta Mal, for the Appellant. ; 
Lala Charanjit Lal, for the Respondents. 


Soofi, J.—This appeal arises out of a suit 
for partition in which the plaint was pre- 
sented on January 27, 1932, the prelimi- 
nary decree was passed on October 12, 1936, 
and the final decree was granted on March 
14, 1940. Various questions in connection 
with the final decree had already been de- 
cided from time to time, while certain others 
had tobe left cpen when the final decree 
was passed. In the judgment the learned 
trial Judge remarked that it would be 
indeed an arduous task for the office to 
make out the final decree, but that it would 
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be possible to prepare it. The decree sheet 
was signed on September 28, 1940. This ap- 
peal was presented on December 11, 1940. 
As it happened to be a very lengthy case, it 
was considered desirable to issue notice 
to the other party on the question of limi- 
tation to start with. Prima facie the ap- 
peal is time-barred. The appellant in 
order to bring it within the pericd of limi- 
tation gave. his reasons in the grounds of 
appeal. The learned Counsel for the appel- 
lant has taken two positions which are as 
follows. (1) In case: the time for the pre- 
sentation of appeal is computed from the 
date of the signing of the decree, 2. e., 
September 28, 1940, then the appeal is within 
time. (2) In case the time is computed from 
the date of the passing of the decree, 1. 
e., March 14, 1940, the appeal is prima facie 
time-barred, but it is a case in which the 
Court may show indulgence under s. 9, 
Lim. Act. 

As regards the first point there are two 
different views. For one view the leading 
case is Bani Madhub Mitterv. Matunginr 
Dassi (1), a decision given by a Bench of 
five Judges of that Court. It was held 
that where a suitor is unable to obtain a 
copy of a decree from which he desires 
to appeal by reason of the decree being un- 
signed, he is entitled under s. 12, Lim. 
Act, to deduct the time between the deli- 
very of the judgment and the signing of 
the decree in computing the time taken in 
presenting his appeal. The same view was 
taken by a Bench of six Judges of the 
Patna High Court in Gabriel Christian 
v. Chandra Mohan (2). A similar view was 
adopted in some subsequent cases decided 
by single Judge of Calcutta, Patna and 
some other High Courts. Jijibhoy N. Surety 
v. T. S. Chettyar (3), cited by the learned 
Counsel for the appellant to support the 
same proposition, cannot be considered to 
be an explicit authority on the point, be- 
cause it is not possible to ascertain from 
the judgment whether the application for 
the copy was made before the decree was 
signed, or afterwards. 
in this ruling is that the word “requisite” 
is astrong word; it may be regarded as 
meaning something more than the word 
“required”. It means ‘‘properly required” 
and it throws upon the, Pleader or Counsel 

(1) 18 C 104 (FB). 

(2) A I R 1936 Pat, 45; 160 Ind. Cas. 447; 15 Pat. 284; 
16 P LT 849; 2B R 213; 8 R P 361 (F B.) 

(3) A I R1928 P O 103; 109 Ind. Cas 1; 6 R 302; 55 
IA 16:50 WN 479;47 OL J 510; 26 A L J657; 32 
O W N 845; 30 Bom. L R 842; 54 M L J 696; 28 L W 
207 (P C). ; 
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for the appellant the necessity of showing 
that no part of the delay beyond the 
prescribed period is due to his fault. The 
leading case for the contrary view is a de- 
cision by a Bench of four Judges in Becht v. 
Ahsanullah Khan (4). In that case the 
judgment was pronounced by the Court of 
first instance on May 23, 1887. The decree 
was signed on May 31, 1887. An appli- 
cation for the copy was made on May 31. 
The information about the estimate of 
costs was supplied by the copying agency 
on June I. 

The estimated amount was not deposited 
till June 9. The copies were delivered on 
June 11. The memorandum of appeal was 
filed in the lower Appellate Court on June 
30. It was held that the appeal was barred 
by limitation. It was laid down that in 
computing the thme which is to be ex- 
cluded under s. 12, Lim. Act, from the 
period of limitation, i. e., the “time re- 
quisite for obtaining a copy,’ does not 
begin until an application for copies has 
been made. If, therefore, after judgment, 
the decree remains unsigned, such interval 
is not to be excluded from the period of 
limitation unless an application for copies 
having been made, the applicant is actually 
and necessarily delayed, through the decree 
not having been signed. The rule in 
Bani Madhub Mitter v. Matungint Dassi 
(1), was dissented from, The same view 
was taken in Mahomed Mehdi Ali Khan 
v. Lal Bahadur Singh (5), a single Judge 
decision ; in Harish Chandra v. Chandpur 


Co. Ltd., 15 Ind. Cas. 59 (6), a Calcutta 
decision of a Bench of two Judges 
in Umda v. Rupchand (7), a decision 


by a Bench of three Judges an in 
Maung Po Kyaw v. Ma Lay (8), a de- 
cision by a single Judge. Let us now exa- 
mine the law on which the above-mentioned 
rulings are based. Section 12, Lim. Act, 
reads as follows : 

“19. (1) In computing the period of limitation pres- 
cribed for any suit, appeal or application, the day 
from which such period is to be reckoned shall le ex- 
cluded. 

(2) In computing the period of limitation prescribed 


` for an appeal, an application for leave to appeal, and an 


application for a review of judgment, the day on which 
the judgment complained of was pronounced, and the 
time requisite for obtaining a copy of the decree, sentence 
or order appealed from or sought to be reviewed, shall 
be excluded, 


(1) 12A461; A W N 1890, 149 (F B). 
(5) A I R 1925 Oudh 600; 89 Iud. Cas. 479; 2 O WN 


420. 

(6) 15 Iad. Cas. 53; 39 C 766. 

(7) AIR 1927 Nag. 1; 93 Ind. Cas. 1057 (F B). 

(8) A I R 1929 Rang. 116; 117 Ind. Cas. 251; 7 R 18; 
Ind. Rul. (1929) Rang. 187. 
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(3) Where a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a copy of 
the judgment on which itis founded shall also be ex- 
cluded. i A 

(2) In computing, the period of limitation prescribed 
for an application to set aside an award, the time 
requisite for obtaining a copy of the award shall be 
excluded.”’ 


In sub-s. (2) of this section we find that 
the day on which the judgment complained 
of was pronounced and the time requisite 
for obtaining a copy of the decree appealed 
from shall be excluded. The question for 
determination is what should be considered 
to be the date of the decree of which the 
copy is to be attached. Order XX, r. 7 of 
Sch. I, Civil P. C., resolves the difficulty, and 


may be quoted here : 

“The decree shall bear date the day on which the 
judgment was pronounced, and when the Judge has 
satisfied himself that the decree has been drawn up 
in accordance with the judgment, he shall sign the 
decree,” 


Chitaley in his Commentary under this 
rule has noted that the date of the decree 
must correspond tothe date on which the 
judgment is pronounced, no matter what the 
date of the signing of the decree may hap- 
pen to be. The reason for thatis that the 
decree becomes operative from the time of 
the pronouncement of the judgment. No 
subsequent event can affect the decree. So 
the date on which the decree is signed is 
unmaterial. Section 12, Lim. Act, excludes 
the time requisite for obtaining the copy 
of the judgment and the decree. So in 
case an application for obtaining a copy 
of the decree has already been made, and 
a decree is signed later on the period which 
thus elapses would be deemed to be the 
time requisite for the obtaining of the 
copy, because the signing of the decree is a 
matter which is not within the control of 
the applicant By the mere act of applying 
for the copy the applicant does whatever 
is within his power with due diligence and 
caution to obtain the benefit of s. 12, But 
if he doesnot put in the application for a 
copy till after the decree has been signed, 
he cannot be said to have exercised due 
diligence and caution, and in that case the 
period which elapses between tke date of 
the judgment and the date of the signing 
of the decree cannot be considered to be 
the time requisite for obtaining the copies. 
This view of ours finds support in Bechi v. 
Ahsanullah Khan (4), the leading Allaha- 
bad case, and the subsequent decisions 
noted above. We consequently hold that 
the time for the presentation of the ap- 
peal should be computed not from the 
date of the signing of the decree, but 
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from the date of the pronouncement of the 
judgment. 

So far as the second point is concerned, 
we are inclined to give the benefit of s. 5, 
Lim. Act, to the appellant, because an 
equally good authority, i. e., Bani Madhub 
Mutter v. Matungini Dassi (1), is in support 
of the view contrary to ours. The advan- 
tage of s. 9 was givenin Harish Chandra 
v. Chandpur Co. Ltd., 15 Ind. Cas. 59 (6), 
referred to above for the same reason. For 
the reasons given above, we treat ‘the appeal 
as within time by extending the period of 
limitation under the provisions of s. 5, Lim. 
Act. It shall be heard on merits. . The 
costs of this hearing shall be borne by the 
parties. 


D. Order accordingly. 


PATNA HIGH COURT 
Miscellaneous Judicial. Case No. 38 of 1936 
October 17, 1939 l 
AGARWALA AND MEREDITH, JJ. 
COMMISSIONER or INCOME TAX, 
BIHAR anp ORISSA— APPELLANT 
Versus i 
KAMESHWAR SINGH or DARBHANGA 
— Å SSESSEE— RESPONDENT 

Income Tax Act (XT of 1922), s. 10 (2) ix)—Advanee 
of loan to company by assessee share-holder who was 
also a money-lender held not foreign to assessee’s money- 
lending business—Assessee’s money employed in money- 
lending business held while being in one sense his 
capital was also his stock-in-trade—Cost of defending 
suit held fell under 3. 10 (2) (ix) as expenditure in- 
curred in repelling actual attack, on assessee’s stock-in- 
trad2 and therefore could be deducted. 

The assessee who was a share-holder in a certain com- 
pany and carried on an extensive money-lending busi- 
ness advanced an amount of Rs. 10 laes to the com- 
pany at a time when the company wasin financial 
difficulties. Some of the share-holders sued the assessee 
alleging that the assessee had consented toa scheme 
whereby he was to assume the managing agency of 
the company and advance whatever sums were neces- 
sary to putif on a sound financial basis and tnat in 
breach of the agreement the assessee had advanced 
nothing except Rs. 10 lacs asa result of which tho 
share-holders had suffered considerable losses. The 
assessee was sought to be made liable to the extent of 
Rs. 60 lacs as damages. Thesuit was eventually dis- 
missed. The assessee claimed tə deduct the costs of 
defending the suit as expenses incurred in money- 
lending business. The assessee had instituted a suit 
against the company for the recovery of the sum of 
Rs. 10 lacs and had assumed the management of the 
company’s business. The assessee cited previous trans- 
actions of his money-lending business wherein he had 
sued for recovery of his loansand had taken over the 
debtor’s property and continued their business: 

Held, that there was no essential difference between 
taking over the cdebtor’s property for the purpose of 
preventing the loss of sums advanced and the taking 
over of the management ol the debtor’s business for the- 
same purpose and therefore the allege] transaction of 
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advancing a sum of Rs, 10 lacs to the company was 
not foreign to the money-lending business of the assessce 
and the contention that the suit against the assessee 
was instituted against him not because he was a money- 
lender but because he was a wealthy nobleman was 
not acceptable: 

Held, also that the money: which a banker or a 
money-lender employed in his business, while it was 
in one sense capital, was also his stock-in-trade, and 
the money expended for the purpose of insuring the 
stock-in-trade of a business must be considered expen- 
diture in the nature of revenue expenditure and in- 
curred solely for earning the profits of the business. 
Since under s. 10 (2) (ix), Income Tax Act the ex- 
penditure- incurred for securing the assessee against 
possib!e loss of his business stock and stores (that is, 
his stock-in-trade) was allowable, expenditure should 
not be disallowed when it was incurred for the purpose 
of repelling an actual attack on the assessee’s stock- 
in-trade. The deduction claimed fell within s. 10, 
sub-s. (2), cl. (ix) of the Act and the assessee was entit]- 
ed to it. Strong d Co. v. Woodfield (1) and Countess 
Warwick Steamship Co., Ltd. v. Ogg (2), distin- 
guished. [p. 658, col. 2.] 

Mr. S. M. Gupta, for the Appellant. 

Dr. Sir Sultan Ahmed, Messrs. Murari 
Prasad, S. K. Mazumdar, S. P. Srivastava, 
Prem Lall, R. Misra and Gajadhar M issir, 
for the Respondent. 


Agarwala, J.—This reference under s. 66 
(2), Income Tax Act, relates to the assess- 
ment on the Maharaja of Darbhanga, who, 
besides being a wealthy nobleman and 
landed proprietor, carries on an extensive 
money-lending business. In connection with 
the profits and gains of his business for the 
year 1931 to 1932 the assessee has been as- 
sessed on an income of Rs. 15,02,880. He 
claims to deduct from this amount a sum 
of Rs. 2,07,018. This amount has been ex- 
pended in the year 1931-32-in a suit institut- 
ed, against his father, the late Maharaja, and 
others, by some of the share-holders of the 
Agra United Mills Ltd. On July 3, 1999 
the late Maharaja died. The assessee and 
his brother were substituted in his place. 
The suit was eventually dismissed on Febru. 
ary 22,1931. The claim to deduct the sum 
referred to is founded on cl. (ix) of sub-s, (2) 
of s. 10 of the Act. Subs. (2) of s. 10 
enacts that in computing the profits and gains 
of a business certain allowances shall be 
made. The allowance mentioned in cl. (ix) 
is expenditure (not being in the nature of 
capital expenditure) incurred solely for the 
purpose of earning such profits or gains.” 
It is contended that the sum claimed to be 
deducted is expenditure incurred solely for 
the purpose of earning the profits which 
have been assessed to tax. 

The late Maharaja was a share-holder in 
the Agra United Mills Ltd., and there is no 
dispute that in 1923 the company wasin 
very serious financial difficulties, The late 
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Maharaja advanced to the company a sum 
of ten lacs of rupees. The plaintiffs in the 
suit against the Maharaja asserted that this 
was only a part of the money which the 
late Maharaja contracted to advance to the 
company. According to the allegations in 
the plaint in the suit, the then managing 
agents of the company commenced negotia- 
tions with the late Maharaja for the pur- 
pose of obtaining his financial assistance in 
the affairs of the company. It was alleged 
that the late Maharaja, through his agents, 
consented to a scheme whereby he was to 
assume the managing agency of the company 
and advance whatever sums were necessary 
to put it on a sound financial basis. It was 
further alleged that in breach of this agree- 
ment the Maharaja had advanced nothing 
but the ten lacs already referred to and that 
as a result the share holders of the com pany 
had suffered considerable losses. The total 
amount of damages claimed by the plaintiffs 
amounted to about a crore of rupees. The 
amount for which it was sought to render 
the late Maharaja responsible was a sum of 
about 60 lacs of rupees. The plaintiffs alleg- 
ed that the agents of the late Maharaja 
knew that the dismissal of Chari & Co., the 
former managing agents, which was then 
under contemplation, would destroy their 
plan of obtaining the managing agency for 
their master with the aid of Chari and that 
for this reason they allowed promises to be 
made to the share-holders which misled 
them into believing that the Maharaja would 
at all times finance the company and would 
also prcvide Chari 4 Co., with funds to repay 
over 17 lacs of rupees which they were 
alleged to have embezzled, and that in con- 
sequence of these promises an enquiry re- 
lating to the amount said to have been 
embezzled by Chari & Co., was stifled ; 
damages were, therefore, claimed against the 
late Maharaja not only for the breach of 
contract but for entering into a conspiracy 
with others as a result of which the sum 
embezzled by Chari & Co., was lost to the 
plaintiff company. 

The defence to the suit was a denial of 
the allegations in their plaint. It was as- 
serted that the only contract betweer the 
late Maharaja and the company was for a 
loan of ten lacs of rupees and that this in 
fact had been advanced. The suit was dis- 
missed on February 26, 1931. The Court 
which decided the suit held that there was 
no agreement by the late Maharaja to 
finance the company beyond the sum of 
rupees ten lacs and that the suit was the 
outcome of acompiracy to defraud him of 
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the large sums which were claimed. The 
income-tax authorities declined to allow the 
deduction claimed by the assessee in con- 
nection with the costs of this suit. In stating 
the case, the Commissioner of Income- tax 
said that the Maharaja was involved in the 
suit because he happened to be a very rich 
man and was, therefore, liable to attack by 
unscrupulous persons to relieve him of part 
of his surplus cash and that the suit had 
nothing to do with his business operations. 
At the request of the assessee, however, the 
Commissioner referred to this Court the 
question whether the costs in question were 
legally a business deduction or not. This 
Court found itself unable to answer the 
question referred to it by the Commissioner 
without a further statement of fact. The 
Commissioner was, therefore, called upon 
to state whether the money-lending busi- 
ness of the late Maharaja and the assessee 
was such as would have included transac- 
tions of the kind into which he was alleged 
to have entered with the United Agra Mills 
- Ltd. In response to an invitation by the 
Commissioner the agsessee placed before him 
evidence of other transactions entered into 
by the late Maharaja which, it was said, 
indicated that a transaction of the kind 
alleged in the suit against the late Maharaja 
“was within the scope of his business. One 
of these was a loan to the Sun Jute Press. 
When the debtor defaulted in repayment of 
that loan the assessee sued him and in 
execution of the decree obtained in the suit 
he took possession of the debtor’s business 
and continued it. An advance to Thacker’s 
Press and Directories Ltd., again resulted 
in the assessee requiring the properties of 
the debtor and then continuing the debtor’s 
business. There was another transaction of 
the same kind with Dr. Shroff of Bombay 
and with the same result. 

Three other transactions which have been 
referred to as the Lachmipur zarpeshgz loan, 
the Tikari loan and the Madhuban loan, were 
instances in which money was advanced on 
the security of zamindari property in which 
the assessee eventually acquired the pro- 
perty in execution of decrees for recovery 
of the loans. In the opinion of the Com- 
missioner, the last three instances were not 
analogous to the transaction under discussion 
because the assessee is himself a zamindar 
and his acquisition of more zamindart pro- 
perty in satisfaction of loans was merely 
an extension of his activities as a zamindar 
and had nothing to do with his business 
operations. The Commissioner also distin- 
guishes the three first mentioned instances 
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on the ground that in those instances the 
assessee acquired the business of the debtors 
whereas in the case under discussion he 
merely assumed the management of the 
debtors’ business. For these reasons the 
Commissioner came to the opinion that the 
money-lending business of the late Maharaja 
and the assessee did not include a transac- 
tion of the kind into which he was alleged 
to have entered with the United Agra Mills 
Ltd. The Commissioner having properly 
stated the facts on which he has based his 
opinion we have first to decide whether the 
conclusion of the Commissioner follows from 
the facts stated. The conclusion I have come 
to is that there is no essential difference 
between taking over the debtor’s property~ 
for the purpose of preventing the loss of 
sums advanced and the taking over of the 
management of the debtor’s business for the 
same purpose and I, therefore, hold that the 
alleged transaction with the United Agra 
Mills Ltd., was not foreign to the money- 
lending business of the assessee and his 


father. 


The next and more difficult question is 
whether the costs of defending the suit can 
be regarded as expenditure incurred soley 
for the purpose of earning the profits of the 
business so as to attract the provisions of 
el. (ix), sub-s. (2) ofs. 10 of the Act. On behalf 
of the revenue, it is contended that the ex- 
penditure was not for the purpose of earning 
the profits of the assessee’s business at all 
and, even if it can be so regarded, it was 
not solely for that purpose but mainly for 
repelling allegations affecting the late Maha- 
raja’s honour and for protecting his business 
against loss of capital. It is argued that had 
the suit succeeded, the assessee would have 
had to part with a large part of his capital 
and that his primary object in defending 
the suit was to prevent his loss of capital. 
Hence, it is contended that the expenditure 
was in the nature of capital expenditure and 
was excluded from the operation of cl. (ix). 
The line between what is capital expen- 
diture and what is revenue expenditure is 
one of considerable difficulty as has been 
pointed out in a number of English cases to 
which we have been referred. Examination 
of the facts of those cases only leads to the 
conclusion that the line of demarcation is 
so tenuous as to be almost imperceptiple. 
What clearly emerges is that no general or 
comprehensive rule can be laid down but 
that each transaction must be judged in 
relation to its own circumstances. Reference 


was made tothe Gase in Strong & Co. v. 
© seer 4s 
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Woodfield (1). That was a case in which 
an inn-keeper was held not to be entitled 
to an allowance on account of damages 
which he had been compelled to pay to 
a guest who had been injured by a de- 
fective chimney in the premises. That de- 
cision has no application to the facts of 
the.present case. The liability for damages 
arose not by reason of the assessee being an 
inn-keeper but by reason of his being a 
house-holder. The case in Countess War- 
wick Steamship Co. Ltd v. Ogg (2), is also 
distinguishable. There a company who own- 
ed ships which they used in their business 
as Carriers entered into a contract with a 
firm of shipbuilders for the construction of 
a vessel for £224,000. Later, by arrange- 
ment with builders, it was agreed that the 
contract should be cancelled, the builders 
being permitted to retain a sum of £30,000 
which they had already received as an ad- 
vance, and it being further agreed that they 
should also receive a further sum of £30,000, 
The company claimed an allowance in res- 
pect of the £60,000 which was thus lost 
to them. The claim was disallowed on 
the ground that the loss was of a capital 
nature. 
The money which a banker or a money- 
lender. -employs in his business, while if is 
in one sense capital is also his stook-in- 
trade, There can, I consider, be no doubt 
that money expended for the purpose of 
insuring the stock-in-trade of a business 
must be considered expenditure in the nature 
of revenue expenditure and incurred solely 
for earning the profit of the business. The 
fact that one of the allowances mentioned 
in sub-s. (2) of s. 10 is monsy spent in 
insuring against the risk of damage or 
destruction of buildings, machinery, plant, 
furniture, stocks or stores used for the pur- 
poses of business does not imply that but 
for this express provision the premium paid 


. for such insurance would not be deducti- 


-ble under cl. (ix). I think it follows as a 
consequence that if expenditure incurred 
"for securing the assessee against possible 
loss of his business stock and stores (that is, 
his stock-in-trade) is allowable, expenditure 
should not be disallowed when it is incurred 
for the purpose of repelling an actual 
‘attack on the assessee’s stock-in-trade. To 
hold otherwise would mean that while a 
trader would be entitled to deduct the 
cost óf Insuring his stock-in-trade against, 


(1) (1906) A O 448; 75LJ K B864;95 L T 241; 
5 Tax. Cas. 215; 22 T L R 754. 

: . (2) (1924) 2 K B 292; 93 L J K B 736; 131 L T-348; 
8 Tax, Cas. 052. - 
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e. g, loss by fire, he would not he entitled 
to deduct the expenses of fighting a fire 
that has actually occurred and which 
threatened destruction of the stock-in-trade, 
That conclusion seems to me to be so illo- 
gical that it should not be adopted even in 
construing a statute the provisions of which, 
as has frequently been observed, are not 
designed or intended to logical conclu- 
sions. 

The contention that the suit against the 
late Maharaja was instituted against him 
not because he was a money-lender but 
because he was a wealthy nobleman is not, 
in my opinion, acceptable. It was because 
the late Maharaja lent money to the com- 
pany that an opportunity was afforded to 
the plaintiffs to allege that the advance of 
10 lacs of rupeestactually made was only a 
part performance ofa contract the scope of 
which was very .much wider. It was the 
relationship of money-lender and borrower 
which provided a foundation on which the 
allegations against the late Maharaja were 
based and the main purpose of the suit 
was to obtain damages for the breach of 
an alleged money-lending transaction. Tak- 
ing all the circumstances into considera- 
tion, I would, therefore, hold that the de- 
duction claimed falls within s. 10, sub- 
s. (2), cl. (ix) of the Act and would answer 
the referenceaccordingly. The assessee is 
entitled to his costs and tothe refund of 
the one hundred rupees deposited for the 
reference. Hearing fee 10 (ten) gold 
mohurs. 


Meredith, J—I agree with the view 
taken by my learned brother. The late 
Maharajadhiraj brought a suit for recovery 
of ten lakhs of rupees advanced to the 
Mill, a decree was obtained in 1927, and 
the assessee was allowed to deduct the ex- 
penses incurred in this suit as expenses in- 
curred in his money-lending business. If 
spending money to recover this ten lakhs 
is treated as not being in the nature of 
capital expenditure, and incurred solely 
for the purpose of earning the profits or 
gains of the money-lending business, then 
I cannot see why money spent in defending 
a false claim arising out of the same trans- 
action is not to be treated upon the same 
basis. Both suits were based ‘upon the 
same transaction, namely the advancing of 
the ten lakhs, though no doubt very dif- 
ferent versions of that transaction were 
given by the plaintiffs in each of the 
suits, the version of the plaintiffs in the 
suit against the Maharaja being almost 
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completely false. That version might have 
been an almost completely false version of 
what took place, but it cannot be denied 
that it was built up upon the transaction 
in which the loan of the ten Jakhs was 
made. If the Maharaja was to show a pro- 
fit upon this transaction, it was not only 
necessary for him tosue for recovery, but 
also:,to defend any false claim which might 
have been kased on the transaction. Defence 
of such suits must be regarded, in my 
view, aS a necessary though unpleasant part 
of the business of money-lending. I am 
satisfied that the suit was primarily against 
the Maharaja in his capacity as money- 
jender, and not merely as a rich noble- 
man, and it was based primarily too upon 
breach of contract by the money-lender. 


The instances put beforé the Commissioner 
do show that the Maharaja was in the 
habit of running businesses to which he 
had advanced money. If 16 seemed to be 
the best way of protecting his vested in- 
terests he might well, therefore, have entered 
into a transaction of the kind alleged in 
the plaint either to safeguard his ten lakhs, 
or his prior interest as a share-holder. The 
expenditure in defending the suit was not 
capital expenditure any more than the ad- 
vancing of the ten lakhs or spending money 
in suing to recover that loan was capital 
expenditure, for only floating capital and not 
fixed capital was involved. In the case of a 
money-lender, the money used in loan 
transactions forms his stock-in-trade, and 
the advancement of a loan, though in one 
sense a temporary disbursement of capital, 
is not capital expenditure. The distinction 
ean be clearly illustrated by an example. 
If a firm of ship carriers buysa ship to 
add to its fleet, that is capital expenditure; 
but ifa firm, whose business is the buying 
and selling of ships for profit, buys a 
ship, that is not capital expenditure but 
normal trading. In the one case the ship 
represents stock-in-trade, in the other it 
does not. Similarly, owing tothe peculiar 
nature of the money-lender’s business, his 
money itself becomes his stock-in-trade. 
Having regard to this principle the ruling 
in In re Kangra Valley State Co. Ltd, 
(3), is easily distinguishable. In that case 
expenses incurred in defending a suit were 
disallowed as capital expenditure, but it 
was a suit the success of which would 
have involved not merely trading loss but 
vould have put anend to the entire busi- 


(3) 7 IT C 375; 161 Ind. Cas, 965; A I R 1935 Lah, 
350 16 L 479; 387 P L R 749; 8 R L 830, 
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ness, and the very existence of the com- 
pany was affected. 

Another ruling, Strong & Co. v. Woodfield 
(1), relied on by the learned Advocate for 
the income-tax authorities, is really in my 
opinionin favour of the assessee in so far as 
it does lay down a principle. The principle 
laid down was, with some hesitation, held 
not applicable to that particular case, 
where an inn-keeper had incurred expenses 
in defending a suit brought by a guest who 
had been injured by a defective chimney in 
the premises, as the loss was found to have 
been incurred not as an inn-keeper but as a 
house-holder, and the implication was that, 
had the loss been held to have arisen out 
of the business of inn-keeping, the expen- 
diture would have been deductible. It was 
observed as an illustration that losses sus- 
tained bya railway company in compen- 
sating passengers for injuries received as 
the result ofan accident in travelling might 
be deducted. It seems to me that there 
is a little distinction between expenses in- 
curred by a railway company in defending 
such a suit for compensation, based as it 
would be upon the implied contract for safe 
carriage, and the expenses incurred by a 
money-lender in defending a false claim 
based upon one of his money-lending con- 
tracts. In my opinion, the deduction claimed 
clearly falls within s. 10, sub-s. (9), cl. (ix), 
Income Tax Act. 

D Answer accordingly. 





NAGPUR HIGH COURT 
First Appeal No. 107 of 1936 
October 28, 1940 
STONE, O. J. AND CLARKE, J. 
MOHANLAL—Drrenpant No, 2— 
APPELLANT No. 2 
versus 
VINAYAK AND OTHERS—PLAINTIFFS— 


RESPONDENTS 

Contract Act (IX of 1872), s. 12—Insanity—Onus 
to prove insanity—Person established tobe usually 
of unsound mind—Party alleging execution of docue 
ment during lucid interval—Burden of proof—Evi- 
dence as to insanity—Cumulative effect from circum- 
stances should be gauged. 

No doubt the onus of proving insanity is in the 
first place on the person who alleges it, the normal 
presumption being of sanity If, however, there is 
sufficient evidencs to prove that the person whose 
mental capacity is in doubt is usually of unsound 
mind, then the burden shifts to the person who al- 
leges his sanity to prove that the document was exe- 
cuted during a lucid interval. [p. 661, cols. 1 & 2.) 

[Case-law relied on.] 


Circumstances evidencing insanity have to be con- 
sidered together and their cumulative effect gauged. 
90 Ind. Cas, 264 (8), relied on. [p. 663, col. 2.) 
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IA. from the decree of the Court of the 
Additional Sub-Judge, Ist Class, Amraoti, 
dated August 26, 1936. 

Mr. R. N. Padhye, for the Appellant. 

i Mr. P: Y. Deshpande, for the Respon- 
ents, 


Judgment.—This is an appeal by the 
second defendant against a preliminary fore- 
closure decree on a mortgage executed by 
one Govinda on May 28, 1920, to secure a 
sum of Rs. 3,000 alleged to have been 
advanced to him by four mortgagees whose 
representatives are the respondents in this 
appeal. The appellant is the subsequent 
transferee of part of the mortgaged property. 
The mortgagor Govinda is dead. | 

The main defence of the appellant in the 
lower Court was that at the time of execut- 
ing the mortgage Govinda was of unsound 
mind and incapable of understanding the 
nature of the mortgage contract which was, 
therefore, void. This contention forms the 
basis in the lower Court of Issue No. 3 which 
has been dealt with in para. 8 of the judg- 
ment in the following way : 

“Issue No, 3:—On the point of Govinda’s unsound 
condition of the mind all that the defendant’s evidence 
shows that he was at times of unsound mind. Even 
this evidence comes from persons who had little per- 
sonal knowledge about it, Jani who must be the 
best informed person about her husband’s mental condi- 
tion deposed that Govinda used to behave well] and 
give no trouble ifhe were to gethis meals regularly 
and tobacco when wanted by him. The defendant has 
thus failed to prove that Govinda was imbecile or was 
of unsound mind at the time of the execution of the 
mortgage deed in suit. I find accordingly.” 

This shows that the lower Court placed 
the burden of proving the unsoundness of 
Govinda’s mind on the appellant who 
according to the learned Judge had failed to 
discharge it. No doubt the onus of proving 
insanity isin the first place on the person 
who alleges it, the normal presumption 
being of sanity. In this connection the 
learned Counsel for. the respondents has 
placed before us Mahomed Yakub v. Abdul 
Quddus (1) and Ram Sunder v. Kali Narain 
(2). Both these were cases which turned on 
the primary burden of proving Insanity 
which, as we have just stated, lies on the 
party alleging it. The Courts held that in 
the-circumstances of those cases the party 
alleging the insanity had failed to prove it. 
Different considerations arise, however, 
where there is sufficient evidence to dis- 
charge this primary burden, for instance, 
such a case would be as in Amanchi 


(1) AI R 1923 Pat. 187; 61 Ind. Cas. 372;4 PL T 
14. 
(2) AI R 1927 Cal. 889; 104 ,1Ind. Cas, 527; 55 C 
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Seshamma v. Amanchi Padmanabha. Rao (3), 
where the person whose mental capacity was 
being considered had been certified to be a 
lunatic under the Lunacy Acts. A similar 
case is that of Snook v. Watts (4), where it is 
Said : 

‘The finding of the jury upon a commission of lunacy 
that a party is lunatic, throws the burthen of. proof 
on those who contendthe contrary. The presumption 
isnot then as it would otherwise be, in favour of 
sanity or soundness of mind, but the contrary must be 
proved that is, they who alleged the sanity of a person 
ata time subsequent to that at which he has been 
found lunatic under acommission, have the burthen 
cast on them of proving the soundness of mind of such 
person.” 


But the shifting of the burden of proof is 
not confined to cases where the lunatic has 
been certified. If there is sufficient evidence 
to prove that the person whose mental capa- 
city is in doubt is usually of unsound mind, 
then the burden shifts to the person who 
alleges his sanity to prove that the contract 
was made during a lucid interval. This is 
recognised by s. 12 of the Contract Act. 
The section says: 

“A person is said to be ofsound mind for the pur- 
pose of making a contract if, at the time when he 
makes it, he iscapable of understanding it and of 
forming a rational judgmentas to its effect upon his 
interests. 

_ A person who is usually of unsound mind, but oc- 
casionally of sound mind, may make a contract when he 
is of sound mind. 

A person who is usually of sound mind, but occa- 


sionally of unsound mind, may not make a contract 
when he is of unsound mind.” 

This principle also finds support in Attor. 
ney-General v. Parnther (5) : 

“If derangement be alleged, it isclearly incumbent 
on the party alleging it, to prove such derangement ; if 
such derangement be proved or be admitted to have 
existed at any particular period, but a lucid interval be 
alleged to have prevailed at the period particularly re- 
ferred to, then the burthen of proof attaches on the 
party alleging such lucid interval, who must show 
sanity and competence atthe period when the act was 
done, and to which the lucid interval refers; ........ and 
it certainly is of equal importance, that the evidence 
in support of the allegation of a lucid interval, after 
derangement at any period has been established, should 
be as strong and as demonstrative of such fact, as 
where the object of the proof is to establish derange- 
ment.” 


See also U Aung Ya v. Ma E Mai (6), in 
which the learned Judge refers to the 
passage which we have cited in Attorney- 


General v. Parnther (5), and says : 

“This, no doubt, would be a satisfactory method 
where the unsoundness of mind has been proved by de- 
finite expert evidence, but in the present case there is 
no evidence of that kind.” 


(3) 40 M 660; 33 Ind. Cas. 578; AI R 1917 Mad, 
265; 3 L W 290. 

(4) (1848) 11 Beav 105; 12 Jur. 444; 83 R R 122, 

(5)(1778) 29 E R 632. 

(6) A I R 1932 Rang. 24; 137 Ind, Cas, 766, Ind, Rul, 
(1932) Rang. 150, 


¢ 
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The learned Judge then goes on to dis- 
cuss the evidence in the case before him and 
holds that it is sufficient to prove that at the 
time when the old lady, whose mental capa- 
city was under consideration, executed the 
document, the validity of which was in ques- 
tion she had a lucid interval. Govindaswamr 
Naicker v. Srinivasa Rao (T), is a case 
where an old man was found to be suffering 
from senile dementia previous to the time at 
which he executed the documents which 
were in question in the case: it was held 
that the nature of the executant’s derange- 
ment was such that it was improbable that 
he would show any improvement in the 
course of time, and hence the burden of 
proof was on the party who alleged that he 
had executed the documents while of sound 
mind. The evidence was then examined 
and the conclusion reached that the circum- 
stances coupled with the nature of the 
executant’s disability were sufficient for the 
Court to hold that he was of unsound mind 
when he executed the document. There- 
fore, taking into consideration the above case 
law together with the provisions of s. 12 of 
the Contract Act we hold the view that once 
it has been established that the person is 
usually of unsound mind the burden of proof 
is on the party who alleges that the docu- 
ment was executed during a lucid interval. 

That being so, we next have to examine 
the facts and circumstances in order to 
determine whether Govinda was usually 
sane or insane. As far as the evidence of 
his insanity is concerned, we have the state- 
ments made by Motiram (D. W. No. 1), who 
was the agent of Jani, the wife of Govinda, 
to the effect that, on the day he joined the 
service with Jani, while a Police enquiry was 
going on, a settlement was arrived at in a 
dispute between Soni and Jani as to who 
was to look after Govinda and his property, 
that Soni should remainin possession of the 
_ property and that Govinda should live with 
her while Jani went to reside with her 
father. Jani was dissatisfied with this deci- 
sion and applied to the Sessions Judge (pre- 
sumably the witness meant the District 
Judge) for regaining possession of her hus- 
band Govinda and the proceedings were 
probably under the Lunacy Act. The wit- 
ness goes on to say that before the enquiry 
had ended a compromise was effected and 
hence Govinda was not declared a lunatic. 
The next witness Ukandrao (D. W. No 2) 
states that Govinda was insane and used to 
answer irrelevantly when he was spoken to, 
He was brought back from the village of 

(7) A 1 R 4940 Mad. 73. 
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Mangroli by the Circle Inspector -and was 
questioned as to why he had gone there and 
he replied that he had been taken there by. 
Bhanji, respondent No. 4, whereupon the 
Circle Inspector gave Govinda in charge, of 
Jani who managed his estate. In cross- 
examination this witness stated that Govinda 
used at times to talk sensibly and at times 
not. This visit of the Circle Inspector took 
place about a fortnight after the exectition 
of the mortgage in suit. Similarly the third 
witness for the defence, Ramchandra, says 
that Govinda was “‘a little half mad and used 
to act on what others used to tell him.” His 
estate was managed by Soni fora time and 
thereafter by Jani, This witness also spéaks 
of Govinda being brought from Mangroli by 
the Circle Inspector of Police and given in 
the custody of Jani. At this time ‘the 
witness adds he looked like a half mad man. 
The value of this witness’s evidence would 
not be great if taken alone because in cross- 
examination he admits that he only con- 
sidered Govinda to be half mad because he 
spoke little and answered ‘yes’ when askéd 
if he would come to his village and ‘sdirie- 
times gave no answer at all when questioned. 
Nevertheless the evidence has some value 
specially when taken in conjunction with 
the other evidence in the case, The 5th 
witness for the defence is Mst. Jani, who 
is the only witness about whom the learned 
Judge of the lower Court has said anything. 
He discounts her evidence because she says 
that Govinda gave no trouble as long as his 
meals were regularly given and tobacco when 
required. This statement is certainly made 
by Jani, but it is not all that she says.” She 
commences her deposition by saying that 
on account of Govinda being mad the 
panchas advised her to marry him so that 
he might be properly looked after and she 
accordingly married him some 16 years 
before the date of her deposition and she 
looked afterhim. She also corroborates the 
other witnesses, to whom we have referred 
above, as to Govinda being brought back by 
the Police and given in Jani’s custody. The 
nature of Govinda’s derangement according 
to Jani was apparently melancholia.. The 
6th witness for the defence, Kedaji, also 
speaks of Govinda’s insanity, saying that 
he used to throw stones at times. The wit- 
ness was apparently in Govinda’s service for 
two or three years during which time he 
behaved normally for weeks at a time. :The 
witness used to look after his cultivation and 
sometimes used to feed him and had occa- 
sions to lock him up when. he becameé 
violent. „He also speaks of Govinda’s being, 
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brought to Jani by the -Police. It is note- 
worthy that Kedaji does not say that Govinda 
ever threw stones at him although he does 
not say that he did not. It is noteworthy 
because Uttam Singh (D. W. No. 9) gives 
Kedaji as the source of his information when 
he says that Govinda used to throw stones, 
adding that he threw a stone atl Kedaji 
in His presence, This witness avers that 
Govinda was mad and used to throw stones 
at people and assault passers-by unneces- 
sarily. He used at times to sit on the root 
of his house and throw stones or tiles at 
passers-by and sometimes had to be chained 
with iron chains. He was mad in 1919 when 
the panchayainama (Ex. 2 D. 6) was exe- 
cuted. The only evidence on the plaintif- 
respondents’ side to rebut the above evidence 
is that of respondent No. 4. Bhanji, who 
was the principal defendant in the case 
and very much interested in the result. He 
says that Govinda was not a lunatic or in- 
sane or of week intellect. In fact one of 
the plaintiffs’ own witnesses, Ramchandra 
(P. W. No. 3), has admitted that Govinda 
was sane at times and insance at times. 
When, in addition to this oral evidence 
of Govinda’s insanity, we examine the 
circumstances which have come to light in 
the case, we feel convinced that Govinda 6 
normal state of mind was unsound. He 
was a kind of village idiot. Thus we find 
that before the mortgage in suit was exe- 
cuted Govinda had partitioned his property 
equally with Soni, his brother’s daughter. 
No doubt a giftof property by one relation 
to another would not be any indication of 
unsoundness of mind, but it was not a 
deed of gift that was executed but a 
partition deed, and a partition is usually 
executed only when the persons between 
whom the property is to be partitioned have 
each a claim on that property. Soni had no 
claim to this property and hence it’ is 
curious, to say the least, that Govinda 
should have found it necessary to partition 
the property with her. Then again we 
find that the partition deed and the mort- 
gage in suit were not executed at Borgaon, 
where Govinda ordinarily resided, but at 
Mangruli where Soni was living with Bhanji 
who was keeping her. Govinda was in some 
way induced to go to Mangruli, and while 
there he was presumably to some extent 
under the influence of Soni and Bhanji and 
we find him executing the questioned 
document whilst there. Then again the mort- 
gage purports to have been executed for 
a consideration of Rs. 3,000 which is said to 
have been required by Govinda for the 
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liquidation of his debts to others and for 
the improvement of his cultivation. There 
is no evdience whatsoever of anybody hav- 
ing been paid off by Govinda or on behalf 
of Govinda out of the mortgage money. 
Nothing could have been easier, if this 
recital in the document were true, than 
to have eXamined at least one of the credi- 
tors paid out of the money, and moreover 
the evidence shows that Govinda was not 
managing his own cultivation but either 
Soni before she went tolive with Bhanji or 
Jani or paid agents managed it for him. 
It seems improbable, therefore, that Govinda 
while staying in their village without the 
help of Jani or of any agent should have 
taken a loan for purposes of his cultivation. 
Thus it has not been proved that he required 
money at the time. -It is true that a show 
was made of payirg over the money before 
the Sub-Registrar, but there was nothing to 
prevent the money being taken back as soon 
as the parties came out of the Sub-Regis- 
trar’s office. If the Sub-Registrar had been 
examined aS a witness, as he was in U 
Aung Ya v. Ma E Mai (6), and had said that 
at the time when the transactions took place 
in his presence Govinda appeared to be in a 
perfectly normal state of mind, that would 
have been something, but the Sub-Registrar 
has not been examined in this case. Besi- 
des this the circumstances of the bringing 
back of Govinda by the Police, the commen- 
cement of proceedings in lunacy in the 
Court of the District Judge, the marriage of 
Jani to Govinda in order that he should 
have somebody to look after him all point 
to the fact of Govinda being a man of weak 
intellect. Finally it is admitted that no- 
thing was repaid towards the mortgage debt; 
nevertheless no action was taken to enforce 
the debt by a suit until the very end of the 
period of limitation. and even limitation 
was only saved by the fact that the Civil 
Court vacation was continuing at the time 
when the period of limitation would normal- 
ly have expired. These circumstances, 
taken individually, would of themselves be 
of little value to prove insanity, but as has 
been pointed out by their Lordships of the 
Privy Council in Seth Ghunsham Das v. 
Umapershad (8), they hav2 to be considered 
together and their cumulative effect gauged. 
The cumulative effect then of all this evi- 
dence convinces us that insanity was the 
normal state of Govinda’s mind, and there- 


fore the burden was on the respondents to 
(8) 15 NLR 68: 50 Ind. Cas. 264; A IR 1919 
P G6; 17 ALJ 410; 36 ML J 483; 21 Bom. L R 


H 23 C W N 817;(1919)M WN 513;10L W 511 
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prove that the transaction in question took 
place during a lucid interval. There is no 
evidence of this beyond the bare statement 
of Bhanji himself to which we have referred. 
Bhanji entered the witness-box in rebuttal 
of the defendants’ evidence. It was surely 
his duty to rebut the evidence of insanity 
which had been adduced by the defendants. 
Apart from his own bare statement, there 
is not a particle of evidence examined in 
rebuttal on the question of Govinda’s state 
of mind. 

The only difficulty which we felt in com- 
ing to a conclusion in favour of the appel- 
lant was the fact that the appellant himself 
had acquired his interest in the mortgaged 
property from Govinda. If Govinda was 
as we think he was, a lunatic it would 
appear that the appellant’s claim to the 
fields is no better than that of the respon- 
dents since he like them, has acquired his 
interest from a lunatic. In their reply to 
the written statement of the defendants the 
plaintiffs actually made this point to para. 13 
where they say : 

“The defendants have also got their title from this 
very Govinda, subsequent to the mortgage. The 
defendants or their transferors, who got the property 
from Govinda, having acquired the property from the 
very source—Govinda—cannot challenge the transac- 


tion of the plaintiffs on the ground that Govinda was 
not competent to transfer,” 


but although they took the point they do 
not seem to have pressed it; no issue was 
framed in respect of it. No argument was 
addressed apparently in the Court below 
on these lines since the learned Judge has 
said nothing about it in his judgment, 
and even before us the respondents’ Counsel 
has not said anything on this aspect of the 
case. The defendant did not acquire his 
interest directly from Govinda but from the 
transferees of Govinda, and possibly the 
respondents may have felt that the defen- 
dant would have been able to advance some 
plea which would have had the effect of 
neutralising this contention on their part if 
it had been pressed. Since, therefore, the 
respondent have not chosen to press this 
point on their own behalf, we do not con- 
sider that we should press it for them. The 
defendant is admittedly in possession of 
the mortgaged fields and must remain in 
possession of them unless the plaintiffs can 
establish a better title. For the reasons 
which we have set out we donot consider 
that they have established a better title. 

The appeal accordingly succeeds and the 
plaintiffs’ suit is dismissed with costs in 
both Courts. 


D. ; Appeal allowed. 
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., , .OUDH CHIEF COURT 
Criminal Revision Application No. 114 of 
f 1941 


September 10, 1941 
AGARWAL, J. 
CHANDRA KUMAR DIKSHIT— 
CoMPLAINANT— A PPLICANT 
versus S oa 
Pt. RAMESH CHANDRA PANDE 


— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 476-B, 
476, 195, 9, 409, 193 (2)—Penal Code (Act XLV of 
1860), s. 182—First class Magistrate refusing to 
make complaint under s, 182, Penal Code — 
Appeal from order lies to District Magistrate and not 
to Sessions Judge— Sessions Judge can transfer 
appeal from order under s. 195 to Additional Sessions 
Judge who has jurisdiction to hear it. ih 

Reading ss. 195, 476 and 476-B, Criminal P. C., 
together it is clear that in case any offence under 
ss. 172 to 188, I. P. C., is committed the public 
servant concerned or the public servant to whom he 
is subordinate can make a complaint. Where a public 
servant is a Court he is subordinate to the Appellate 
Court as defined in cl, (3) of s. 195, Criminal P. C., 
only when the offences are those mentioned in cls. ( b) 
and (e) but not in respect of offences mentioned in 
cl. (a). Hence an appeal from an orderofa first class 
Magistrate appointed under s. 12, Criminal P. O., 
refusing to makea complaint under s. 182, I. P. O., 
lies to the District Magistrate and not to the Sessions 
Judge. [p. 666, cols. 1 & 2; p. 667, col. J.) 

[Case-law discussed.] 

The effect of ss. 9, 193 (2) and 409, Criminal P. C., 
is that an Additional Sessions Judge can hear all the 
appeals which lie to the Sessions Judge and the 
Sessions Judge has power to transfer any appeal he 
likes to the Court of the Additional Sessions Judge. 
[p. 667, col. 2.) 

Hence a Sessions Judge has power to transfer an 
appeal from an order under s. 195 to the Additional 
Sessions Judge and he has jurisdiction to hear it. 
Appeals lie to the Court of the Sessions Judge and 
that Court includes both the Sessions Judge and the Ad- 
ditional Sessions Judge. [p. 668, col. 1.] 

[Case-law referred to.] 


Cr. R. App. against the order of the Addi- 
tional Sessions Judge, of Lucknow, dated 
May 23, 1941. 

Messrs. G. G. Chatterji and Iqbal Narain 
Masaldan, for the Applicant. 

Mr. S. S. Chaudhry, for the Opposite 
Party. 


Order.—This is a criminal revision 
under ss. 435 and 439 Criminal P. C. for 
revising the order dated May 23, 1941, 
passed by Mr. Pratap Shankar, Additlona] 
Sessions Judge, Lucknow, dismissing the 
appeal of the present petitioner which had 
been filed by him under s. 476-B, Criminal 
P. C. against the order of Rai Bahadur 
Jyoti Prasad, Magistrate, First Class, 
Lucknow, dated September 23, 1940, The 
present petitioner Chandra Kumar Dikshit’s 
sister was married to the opposite party 
Pandit Ramesh Chandra Pandey on July 5, 
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1937. According to the allegations of the 
petitioner, a sum of Rs. 8,000 was agreed to 
be paid in connection with the marriage 
out of which amount there were cash certi- 
ficates of the value of Rs. 3,000 in the 
name of the petitioner’s sister Rs. 3,000 were 
to be paid at the time of gauna and Rs. 200 
were to be spent otherwise, that when the 
marriage party reached the petitioner’s house 
the opposite party insisted on having Rs. 3,000 
in cash which were agreed to be paid at the 
time of gauna and the petitioner had to 
pay that amount to save the situation but 
it was agreed between the parties that that 
amount would be invested in the name of 
the petitioner’s sister, that the opposite 
party begen to ill-treat his sister and so 
he brought her to his house and that there 
was an exchange of notices between the 
parties and ultimately the present petitioner 
filed a complaint on April 15, 1940, under 
ss. 406, 420 and 120-B, I. P. C. against the 
opposite party and June 26, was fixed for 
the hearing of that complaint. That com- 
plaint is still] pending. On June 19, 1940, 
Ramesh Chandra Pandey, opposite party 
filed a complaint under ss. 347 and 506, I P. C. 
against the present petitioner and an appli- 
cation under s. 100; Criminal P. C. was 
also made on that very date and a notice 
was also issued to the present petitionar to 
‘produce the girl. The girl was produced on 
June 20, 1940, and was examined by Mr. 
Jyoti Prasad and after examining her, he 
dismissed the complaint. The petitioner had 
applied on June 20, to Mr. Jyoti Prasad 
when he was producing his sister that the 
complaint was false and the opposite party 
should be prosecuted under s. 182. After 
the complaint was dismissed the petitioner 
madean application on July 1, 1940, that 
the opposite party be prosecuted under ss. 182 
193 and 211, I. P. ©. Mr. Jyoti Prasad 
was City Magistrate when he dismissed the 
complaint. Hewassubsequently Additional 
City Magistrate and under the orders of the 
District Magistrate the application of the 
present petitioner that the other side be 
prosecuted was transferred to his Court. 
Soon after Mr. Jyoti Prasad was made Sub- 
Divisional Officer, Lucknow, and that appli- 
cation was again transferred to his Court 
under the orders of the District Magistrate, 
Mr. Jyoti Prasad refused to prosecute the 
other side. The present petitioner filed an 
appeal in the Court of the Sessions Judge but 
asked him to transfer the appeal to some 
other Court as he had heard a case between 
the parties in which cognate matters were 
involved. That appeal was then transferred 
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to the Court of the Additional Sessions 
Judge Mr. Pratap Shankar who dismissed 
it. The petitioner has now come 1n revision 
to this Court. a 
The first ground taken by the petitioner 
is that his appeal from the order of Mr. 
Jyoti Prasad refusing to prosecute the 
opposite party for the offence under s 182 
did not lie to the Sessions Judge and 
the Additional Sessions Judge was not 
competent to decide whether prosecution 
under s. 182 of the opposite party should 
be launched or not. It is argued on be- 
half of the other side that the applicant 
himself preferred the appeal and so he 
could not argue before the Additional Ses- 
sions Judge that no appeal lay to him, I 
think the consent of the parties cannot vest 
jurisdiction in any Court. Section 195, 
Criminal P. C. is divided into five sub- 
sections and sub-s. 1 is further divided into 
three cls. (a), (b) and (c). Clause (a) pro- 
vides that no Court shall take cognizance of 
any offence punishable under ss. 172 to 188; 
I. P. C. except on the ‘complaint in writing 
of the public servant concerned or of 
some other public servant to whom he is 
Clause (b) of sub-s. (1) pro- 
vides that no Court shall take cognizance 
of any offence punishable under certain 
sections of the I P. C. whensuch offence 1s 
alleged to have been committed in or in re- 
lation to any proceeding in any Court, except 
on the complaint in writing of such Court 
or ofsome other Court to which such Court 
is subordinate. Sub-s. (3) provides to which 
a Court a Court shall be deemed to be 'sub- 
ordinate. Sub-section (5) provides that 
where a complaint has been made by a 
public servant under sub-s. (|) cl. (a) any 
authority to which such public servant is 
subordinate may order the withdrawal of 
the complaint. It is argued by the learn- 
ed Counsel for the applicant that a prosecu- 
tion under s. 182, I. P. ©. can be launched 
only by a public servant or by some other 
public servant to whom he is subordinate. 
The offenceis said to have been committed 
by the opposite party by presenting an 
application hefore Mr. Jyoti Prasad that 
action should be taken under s. 100 and 
making certain allegationsinit. It isargued 
that Mr. Jyoti Prasad is subordinate to 
the District Magistrate and so it was only 
the District Magistrate who could order the 
prosecution and not the Sessions Judge. 
Section 17 of the Criminal P. C. provides 
that all Magistrates appointed under ss. 12, 
13 and 14 shall be subordinate to the 
District Magistrate and he may from time 
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to time make rules or give special orders 
consistent with this Code as tothe distribu- 
tion of business among such Magistrates. 
Mr. Jyoti Prasad was a Magistrate appoint- 
ed unders, 12. It is argued that he was 
subordinate only to this extent that he was 
bound by the distribution of business made 
by the District Magistrate. I do not agree 
with this contention. The first portion of 
s. 17 makes a Magistrate subordinate to 
the District Magistrate and the other por- 
tion is joined by ‘and’ and it empowers the 
District Magistrate to make rules as to the 
distribution of business among his Subordi- 
nate Magistrates. Section 195 (1) (a) is com- 
‘plete in so far as offences under ss. 172 to 
188 are concerned. A complaint about these 
offences can be made either by the public 
Servant concerned or by® any other public 
servant to whom he is subordinate and the 
complaint if made by a public servant 
‘can be withdrawn by an authority to 
which such public servant is subordinate. 
As regards the offences mentioned in cls. (b) 
‘and (e) ofsub-s. (1) of s. 195, a complaint 
by the Court concerned is nécessary. 
Section 195 does not provide any remedy 
against an order directing or refusing to pro- 
secute any party. That remedy is provided in 
s. 476, Criminal P. C. It provides that where 
any Civil, Revenue or Criminal Court is of 
opinion that it is expedient in the interests 
of justice that an inquiry should be made 
into any offence referred to in s, 195, sub- 
s. (1), cl. ib) or cl. (c) he may make a com- 
plaint in writing. Section 476-B, Criminal 
`P. ©. provides a remedy against an order 
under s. 476. It provides that any person 
on whose application any Civil, Revenue or 
Criminal Court has refused to make a com- 
plaint under s. 476 or 476-A or against whom 
such a complaint has been made may appeal 
to the Court to which such former Court is 
subordinate within the meaning of s. 195, 
` sub-s. (3). I think that reading ss. 195, 476 
and 476-B, it is clear that in case any offence 
under ss. 172 to 188 is committed the public 
servant concerned or the public servant to 
' whom he is subordinate can make a com- 
plaint. Sub-section (3) of s. 195 provides 
“that a Court shail be deemed to be subordi- 
. nate to the Court to which appeals ordinarily 
lie from the appealable decrees or sentences 
' of such former Court. It is argued that 
when the public servant concerned is a 
Court, the appeal will lie to the Court to 
which appeals ordinarily lie from the appeal- 
able decrees or sentences of such Court. I 
do not agree with this contention because 
. two words, ‘public servant’ and ‘Court’ are 
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used in s. 195 and cl. (3) defines to which 
Court the Court shall be considered subor- 
dinate. Besides, the offences mentioned in 
cls. (b) and (e) of sub-s. (1) are different from 
those mentioned in cl. (a). Even if a public 
servant isa Court he is subordinate to the 
Appellate Court as defined in cl. (3) only 
when the offences are those mentioned in 
cls. (b) and (c) but not in respect of offences 
mentioned in cl. (a), The Patna and the 
Allahabad High Courts are of the same 
view. It was held in Maini Missir v. King- 
Emperor, (A.I. R. 1927 Patna 111) (1), that 
a Sub-Divisional Officer granting sanction 
under sub-s. (1) (a) of s. 195 is subordinate to 
the District Magistrate and not to the 
Sessions Judge for the purpose of sub-s. (9). 
The Allahabad High Court held in Brijendra 
Nath v. Emperor, (A. I. R. 1927 All, 828) (2), 
that the right of appeal given by s. 476-B 
Criminal P. ©. is restricted to offences 
referred to in s. 195, sub-s. (i) cls, (b) and (e) 
and no right of appeal is given by s. 476-B, 
in respect of any offence referred to in s. 195 
sub-s. (1), cl. (a). It was held by this Court 
in King-Emperor v. Ram Nath Bux Singh, 
(30. W. N. 757) (3), that s. 476, sub-s, (1), 
Criminal P. C. does not authorize a com- 
plaint with reference to offences described in 
s, 195 (1) (a) of the Code committed in rela- 
tion to a proceeding in a Court, the jurisdic- 
tion to make a complaint under that sub- 
section being limited only to such cases as 
are provided for in sub-s. (1) cl. (b) or el. (e) 
of s. 195. 'These cases go to show that there 
is a difference between a public servant and 
a Court. The Bombay and Madras High 
Courts hold different views. It was held in 
Arunachalam Pillai v. Ponnusami Pillat, 
(I. L. R. 42 Madras, 64) (4), that an order 
under s. 144, Criminal P. C. is a judicial and 
not an administrative order and an order of 
a Sub-Magistrate refusing to sanction the 
prosecution of a person for an offence under 
s. 188, I. P. C. in respect of an order made by 
him under s. 145 is an order of a Court to 
which the appeal provisions in s. 195 (7) 
Criminal P. C. are applicable. The Crimi- 
nal P. C. has since been amended and cl. (7) 
now corresponds to cl, (3). This ruling was 
followed, In re Badiuddin Sarfuddin, 


(1) AT R 1927 Pat 111; 100 Ind. Cas, 961; 6 Pat; 39 
28 Cr L J 353;8 P L T 488. 

(2) A I R1927 All 828; 102 Ind. Cas, 483; 28 Or L 
J 547; L R 8A 101 Cr; 8A I Or R 55, 

(3330 W N 757: 98Ind. Cas. 63; 27 Cr L J 1247; 
A IR 1927 Oudh ol, 

(4) 42 M 64; 48 Ind. Cas, 878; (1918) M W N 824; 
35 M L J454;8 L W422 A ML T 396; 20 Crh J 
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(I. L. R. 47: Bom. 102) (5). With respect to 
the learned Judges of the Madras and 
Bombay High Courts I may say that they 
have ‘overlooked the fact that cl. (a) of 
s. 195 (1) deals with different offences from 
those mentioned in cls. (b) and (c). Iam of 
opinion that an appeal from an order of a 
Magistrate refusing to make a complaint 
uirder s. 182 lies to the District Magistrate 
and not to the Sessions Judge. 

The other point argued on behalf of the 
applicant is that Mr. Pratap Shankar had no 
jurisdiction to hear this appeal. The appeal 
was filed by the applicant before the Sessions 
Judge of Lucknow Mr. Madeley. On the 
date fixed the Counsel for the appellant 
stated that since Mr. Madeley, had heard the 
case on cognate matters in connection with 
this appeal, the case might be heard by some 
other Additional Judge. Mr. Madeley 
granted this request and ordered that the 
appeal might be transferred to the file of 
Mr. Pratap Shankar, Additional Sessions 
Judge. Mr. Pratap Shankar heard the 
appeal without any objection being raised 
by other side. The arguments were finished 
on May 2, 1941, and May 12, 1941, was fixed 
for judgment. On that date Mr. Pratap 
Shankar could not finish his judgment and 
an application was put in by the present 
applicant that he had no jurisdiction to hear 
the appeal. The learned Judge refused that 
application and pronounced judgment on 
May 23. Itis argued that under s. 476-B, 
Criminal P. C. an appeal from’ the Court of 
Mr. Jyoti Prasad lay to the Court to which his 
Court was subordinate within the meaning 
of s. 195, sub-s. (3). Section 195 sub-s. (3) 
provides that for the purposes of that section 
a Court shall be deemed to be subordinate 
tothe Court to which appeals ordinarily lie 
from the appealable decrees or sentences of 
such former Court. Appeals from the orders 
of Magistrates First Class ordinarily lie to 
the Sessions Judge and it is argued that the 
Additional Sessions Judge, Mr. Pratap 
Shankar had no jurisdiction to hear the 
appeal. I think this argument has no force. 
The appeal was filed in the Court of the 
Sessions Judge. An Additional Sessions 
Judge has the same powers as a Sessions 
Judge. Unders. 9, Criminal P. C. the Local 
Govt. can appoint an Additional Sessions 
Judge for a Sessions Division. Under 
s. 193 (2), Criminal P. O. Additional Sessions 
Judges are to try such cases as the Local 
Govt. by general or special order may direct 
them to try or as the Sessions Judge of the 

(5) 47 B 102;, 68 Ind, Cas. 416, 24 Bom LR 810; 
23 Cr L J 576; A I R 1922 Bom 453, 


CHANDRA KUMAR DIKSHIT V. RAMESH CHANDRA PANDEY (OUDH) 


667 


division by general or special order may 
make over to them for trial. Under s. 409, 
Criminal P. C. an appeal tothe Court of 
Session or Sessions Judge can be heard by 
the Sessions Judge or by an Additional 
Sessions Judge. I think the effect of all 
these sections is that an Additional Sessions 
Judge can hear all the appeals which lie to 
the Sessions Judge and the Sessions Judge 
has power to transfer any appeal he likes to 
the Court of the Additional Sessions Judge. 
The learned Counsel for the applicant has 
relied on Ahmad Husain v. Mst. Rahiman, 
(A. I. R. 1924 Oudh, 239) (6). In that case 
the City Magistrate of Lucknow was invested 
with power to hear appeals from orders and 
convictions by Magistrates of the second and 
third class. An appeal was filed to the City 
Magistrate from the order of a Bench of 
Honorary Magistrates, second class, grant- 
ing sanction. It was held that he could not 
hear the appeal. I think that case is dis- 
tinguishable because the appeal in that case 
was filed in the Court of the City Magistrate 
and the City Magistrate did not derive any 
power from the District Magistrate to whom 
the appeal lay. The other case relied on 1s 
Dr. Nazar Mohammad v. Harnam Singh, 
(A. I. R. 1938 Lahore, 641) (7). In that case 
the District Magistrate was himself moved 
to take action under ss. 193 and 467, I. P. C. 
and it was held that he -had no power to 
transfer that application for disposal to the 
Additional District Magistrate. This case 1s 
distinguishable because it was not a question 
of appeal. The other case relied on 18 
Jiwani v. Emperor, (23 Cr. L. J. 572) (8). 
In that case a Magistrate, second class, had 
refused an application for sanction and then 
another application was made before a Magis- 
trate with appellate powers. It was held that 
he had no jurisdiction to entertain the ap- 
plication. That too was not a case of appeal. 
The case of Bismillah Khan v. Shakir Ali, 
(A. I. R. 1928 Oudh, 494) (9), relates to quite 
different circumstances. In that case a 
Munsif refused to prosecute a person and 
an appeal was filed before the District 
Judge who transferred it to the Subordinate 
Judge. It was held that no appeal lay from 
the order of the Munsif to the District 
Judge under the Civil P. C. or under the 


(6) AIR 1924 Oudh 239; 85 Ind. Cas. 39; 26 O C 
358; 26 Cr L J 423. 

(7) AIR 1938 Lah 641; 178 Ind. Cas. 795;I L R 
ory Lah 188; 40 P LR 951; 11 R L 502; 40 Cr L 
J 14 


140. 

(8) 23Cr L J 572; 68 Ind. Cas.412;2 L LJ 660. 

(9)A I R 1928 Oudh 494; 114 Ind. Cas. 812; 5 O W 
N 882; 4 Luck 155; 30 Cri.J 382; Ind. Rul. (1929) 
Oudh 204, 
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Oudh Courts Act and that an appeal lay to 
the District Judge only under the Criminal 
P. C. which did not give power tothe Dis. 
trict Judge to transfer the appeal to the 
Subordinate Judge. The case of Mehdi 
Hasan v. Emperor, (36 Cr. L. J.,1253) (10) is 
oo to the case cited in 1928 Oudh, 494 

Inre Sikandar Khan Mahomed Khan, 
(I. L. R. 44 Bom., 877) (11), it was held that 
an Additional Sessions Judge has jurisdic- 
tion to hear an appeal or an application 
from an order passed by a First Class 
Magistrate refusing or granting sanction. 
In Kusum Sao v. Janak Lal, (4 Patna Law 
Journal, 374) (12), it was held that an Addi- 
tional Sessions Judge is competent to grant 
sanction in amatter arising out of a trial 
before a Magistrate having first class powers. 

Iam of opinion, that a Sessions Judge 
has power to transfer an appeal from an 
order under s. 195 to the Additional Sessions 
Judge. Appeals lie to the Court of the 
Sessions Judge and that Court includes the 
Sessions Judge and the Additional Sessions 
Judge both. I, therefore, hold that Mr. 
Madeley had power to transfer the appeal 
to Mr. Pratap Shankar and he had jurisdic- 
tion to hear it. 

The third ground taken by the learned 
Counsel for the applicant is that Mr. Jyoti 
Prasad having been transferred from the 
post of City Magistrate had no jurisdiction 
to deal with the application. It is argued 
that he decided the complaint filed by 
Ramesh Chandra Pandey when he was City 
Magistrate and he had no jurisdiction to 
deal with the application made by the pre- 
sent applicant for prosecuting Ramesh 
Chandra Pandey when he had ceased to be 
City Magistrate. I think this irregularity 
is cured by s. 531, Criminal P. ©. It was 
conceded by the Counsel of the parties that 
Mr. Jyoti Prasad retained this case on his 
file under the orders of the District Magis- 
trate with the consent of the parties. He 
had partly heard the case when he was 
transferred from the post of City Magistrate. 
I think it does not lie in the mouth of the 
applicant now to say that Mr. Jyoti Prasad 
had no jurisdiction. He has not been preju- 
` diċed inany way. The power to interfere 
is discretionary and I would not like to inter- 
fere on this ground. 


(10) 36 Cr L J 1253; 157 Ind. Cas. 990; A I R 1935 
All 212;(1985) A L J 66; (1935) Or Cas 255; 1935 A L 
R 900; 57 A 637. 

(11) 44 B 877; 55 Ind. Cas. 862; 22 Bom L R 200; 
21 Cr L J 382. 

(12) 4 P L J 374; 52 Ind, Cas. 219; (1919) Pat 250; 
20 Cr L J 603. 


HILLA MANEKSHA V. MANEKSHA DARASHA (BOM) 


1965 IC 


The parties appear to be respectable per- 
sons and they are close relations too, but 
they are at loggerheads and the bone of con- 
tention between them according to the pre- 
sent applicant is thatthe opposite party has 
embezzled Rs, 3,000 given to him for being 
invested in the name of the petitioner’s 
sister Shanti Devi and according to the 
opposite party it is that the applicant’s 
father has cashed the postal cash certificates 
standing in the name of Shanti Devi. The 
real dispute between the parties is of a civil 
nature and if I were to prosecute the oppo- 
site party, the relations between the parties, 
one of whom is the husband of Shanti Devi 
and the other her brother, would be further 
strained and this I think would not be pro- 
per. Both the Courts below have held that 
it is not expedient in the interests of justice 
that Ramesh Chandra Pandey be prosecuted 
and I agree with them. 

I accordingly dismiss the application, but 
hold the appeal before the Sessions Judge 
= far as s. 182 was concerned was incompe- 

ent. 


S. Application dismissed. 





BOMBAY HIGH COURT 
Chamber Summons in Matrimonial Suit 
No. 16 of 1940 
February 10, 1941 
B. J. WADIA, J. 

HILLA MANEKSHA PANTHAKY— 
PLAINTIFF 
versus 
MANEKSHA DARASHA PANTHAKY 


— DEFENDANT 

Parsi Marriage and Divorce Act (IIT of 1936), 
ss. 1 (2), (3)—Parsi born in His Majesty's 
dominions going to Nizam State for service and 
remaining there for many years—Whether ceases to 
be British subject—Child whose father is born in 
His Majesty’s dominion ts governed by Act—" Resi- 
dence,” meaning of. 

The Parsi Marriage and Divorce Act applies to 
Parsi Zoroastrians residing in any of the Native 
States, if they are subjects of His Majesty. The 
words in s. 1 (2) of the Act, namely, ““ Parsi sub- 
jects of His Majesty ’’ refer to the political status of 
such subjects as opposed to their civil status. There 
fore, the Jurisdiction of the Court depends upon the 
political status of the Parsi subject, that is his 
nationality and his allegiance, and not upon his 
domicil. A person who is born within His Majesty’s 
dominions and allegiance and isa natural born 
British subject does not by going over to and 
taking service in the Nizam’s State and remaining 
there for anumber of years cease to be a British 
subject and does not lose or change his political status. 
The political status of a British born subject can only 
be lost if a person goes to a foreign State and there 
obtains a certificate of naturalization, or by any other 
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voluntary and formal act, becomes naturalized therein. 
[p. €69, col. 2; p. 670, cols. 1 & 2.) 

Even a person born out of His Majesty’s dominions 
is deemed to be a natural-born British subject, if his 
or her father was born within His Majesty’s allegi- 
ance andthe provisions of the Act apply to him. (op. 
671, col. 2.) 

The meaning of the term “residence’’ must de- 
pend upon the circumstances of each case. Ifa per- 
son resides permanently at a particular place, there 
can be no doubt that that is his or her residence. 
But the residence need not necessarily be permanent, 
It is enough if it is bona fide, with an element of 
continuity about it, so that even if it is not permanent, 
it cannot be said to be merely casual or for a tem- 
porary or passing purpose. [p. 672, col. 2.] 

[Case-law considered.] 


Mr. M. L. Manekshah, for the Plaintiff. 
Mr. N. H. C. Coyajee, for the Defendant. 


Order — This is a Chamber Summons 
taken out by the defendant for revocation of 
the leave granted by this Court to the plain- 
tuff on December 12, 1940, under s. 29 (3), 
Parsi Marriage and Divorce Act of 1936, for 
the purpose of enabling her to file this suit 
in this Court. The suit is filed by the 
plaintiff against her husband for judicial 
separation, for permanent alimony, and for 
the custody of the children of the marriage. 
In para. 30 ofthe plaint it is alleged that 
the marriage ceremony was performed in 
Jalna in the Nizam State, that the defen- 
dant is a railway servant at Upalwai also in 
the Nizam’s State, and is residing there, that 
the plaintiff has now been residing in Bom- 
bay, and that it would be a great hardship 
to her if she was compelled to institute this 
suit in a Court outside Bombay. The applica- 
tion to the Court was made under r, 782 (2) 
of the Rules and Regulations for the Parsi 
Chief Matrimonial Court of Bombay. The 
application has according ‘to that rule to be 
supported by the affidavit of the plaintiff in 
which she has to set out the grounds on 
which the leave is asked for. That affidavit 
was made on December 12, 1940, in which 
she has stated inter alia that she is at 
present residing in Bombay, that some of 
her witnesses are in Bombay, that it would be 
a great hardship for her and her Bombay 
witnesses to go to Upalwai where the defen- 
dant is residing, and further that there is no 
Parsi Matrimonial Court either at Secundera- 
bad or at Hyderabad for the purpose of trying 
suits filed under the Parsi Marriage and 
Divorce Act. The defendant has made an 
affidavit under r. 782 (5), as he desires to con- 
test the evidence on which the Court granted 
leave to the plaintiff. His application has 
also to be supported by an affidavit, and 
the summons is to be taken out before filing 
the written statement or before the time to 
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file the written statement expires, whichever 
is earlier. Defendant denies that there will 
be any hardship to the plaintiff in filing 
the suit in the Nizam’s State. He denies 
also that she is at present residing in Bom- 
bay for the purposes of the Act. Defendant 
also in para. 8 of his affidavit states that the 
plaintiff admits that she has not been resid- 
ing in Bombay as required under the Act. I 
do not know where this admission has been 
made, nor what particular admission is 
referred to; none at any rate has been pointed 
out to the Court. It is, however, admitted 
that there is no Parsi Matrimonial Court in 
the Nizam’s State for the purpose of trying 
suits under the Act. It is alleged that there 
is a Court in Secunderabad for trying 
suits between husbands and wives, but it is 
nowhere alleged that there is any Court 
at Secunderabad or in any part of the 
Nizam’s Dominions for trying a suit between 
a Parsi husband and a Parsi wife under the 
Parsi Marriage and Divorce Act of 1936. I 
quite agree that if this Court has no juris- 
diction otherwise, the fact that there is no 
Court in the Nizam’s Dominions for the 
purpose of determining the suit may be no 
answer. The defendant has put in a supple- 
mental affidavit in which he further alleges 
that he is not a Parsi subject of His Majesty 
the King-Emperor and is nota Parsi sub- 
jéct within the provisions of s,1 (2), Parsi 
Marriage and Divorce Act of 1936, and that, 
therefore, this Court has no jurisdiction to 
entertain the suit. The defendant should 
have asked for leave to putin the supple- 
mental affidavit before it was filed, but 
since it raises only a point of law which 
can be argued even without an affidavit, I 
have allowed both the supplemental affidavit 
and the plaintiff’s affidavit in reply thereto to 
be taken on file. 

There are thus two grounds on which the 
defendant contends that leave ought not to 
have been granted to the plaintiff to file 
this suit. The first is that the plaintiff does 
not, as required by s. 29 (3), reside in Bom- 
bay, and the second is that this Court has 
no jurisdiction to entertain the suit. Sec- 
tion 1 (2) defines the extent of the Act and it 
says that it extends to the whole of British 
India, and, in respect of the Parsi subjects 
of His Majesty, to the whole of India. The 
effect, therefore, is to extend the Act even 
to Native States in India in its application 
to Parsis, provided the Parsis are subjects 
of His Majesty. A Parsi is defined in the 
Act as a Parsi Zoroastrian. The Act thus 
applies to Parsi Zoroastrians residing in any 
of the Native States, if they are subjects of 
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His Majesty. There is a proviso under 
which the Act could be modified in its 
application to territories in India beyond the 
limits of British India by notification in the 
Gazette of India. 

I will take up the second ground first, for 
if this Court has no jurisdiction, then the 
Act cannot apply, and no question of leave 
under s. 29 (3) of the Act can arise. The 
terms “British India” and “India” are not 
defined in the Act, but they are defined in 
the General Clauses Act: see s. 1(7) and 
s 1 (27). I do not think there can be any 
dispute that the Native States including the 
Nizam’s State are not a part of British 
India, but they would be still a part of 
India. It is pointed out by Halsbury, Hail- 
sham’s Edn., Vol. 6, para. 242, at p. 199, that 

"Every person at birth beœpmesa member both of 
a political and of a civil society. The former deter- 
mines his political status or nationality, on which 


depends his allegiance to a sovereign; the latter 
determines his civil status.” 

A person’s civil status depends upon the 
law of his domicil according to which his 
municipal rights and obligations are deter- 
mined, It is pointed out that every person 
has a domicil at every period of his life, and 
that no person can have more than one 
domicil at: one time. That is also laid down 
in Udny v. Udny (1), where Lord Westbury 
at p. 457 observes as follows : 

“The Law of England, and of almost all civilized 
countries, ascribes to each individual at his birth 
two distinct legal status or conditions; one by virtue 
of which he becomes the subject of some particular 
country, binding him by the tie of natural allegiance, 
and which may be called his political status; another, 
by virtue of which he has ascribed to him the 
character ofa citizen of some particular country, and 
ag such is possessed of certain municipal rights, and 
subject to certain obligations, which latter character 
is the civil status or condition of the individual, and 
may be quite different from his political status. The 
political status may depend on different laws in 
different countries; whereas the civil status is governed 
universally by one single principle, namely, that of 
domicil, which is the criterion established by law 
for the purpose of determining civil status.” 


The words in s.1 (2) of the Act, namely, 
‘Parsi subjects of His Majesty” refer to the 
political status of such subjects as opposed 
to their civil status. Therefore, the jurisdic- 
tion of the Court depends upon the political 
status of the Parsi subject, that is his 
nationality and his allegiance, and not upon 
his domicil. The expression ‘‘subjects of His 
Majesty” is not defined, but I do not think 
there is any difference between ‘subject of 
His Majesty” and “British subject”. Under 
s. 2 (a), Indian Naturalization Act, VII of 
“19065, “British subjeét”” means a British sub- 
ject as defined in `s. 27, British Nationality 


_ GQ) 1869) 1 H L So, 441 (457). 
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and Status of Aliens Act, 1914. Under s, 27 
(1) of that Act “British subject” means a 
person who is a natural-born British sub- 
ject, or a person to whom a certificate of 
naturalization has been granted, or a person 
who has become a subject of His Majesty by 
reason of any annexation ofterritory. A 
British subject, therefore, unless a certificate 
of naturalization in a foreign country has 
been granted to him, means a person who is 
a natural-born British subject. Under s. l 
of the same Act certain persons are deemed to 
be natural-born “British subjects, amongst 
them being, “(a) Any person born within 
His Majesty’s dominions and allegiance.” I 
need not refer to the other sub-sections, as 
they are not necesssary for the purpose of 
this summons, 


It is in evidence that the defendant was 
born in Bombay in 1898. He was, therefore, 
born within His Majesty's dominions and 
allegiance, and he is a natural-born British 
subject. His father was born at Surat and, 
therefore, he too would be a natural-born 
British subject within His Majesty’s domi- 
nions and allegiance. The question arises 
whether the defendant by going over to and 
taking service in the Nizam’s State and re- 
maining there for a number of years has 
ceased to be a British subject.or to put it 
shortly, has lost or changed his political 
status. The political status of a British born 
subject can only be lost if a person goes to a 
foreign State and there obtains a certificate 
of naturalization, or by any other voluntary 
and formal act, becomes naturalized therein. 
IL is also pointed out in Halsbury, Vol. VI, 
Hailsham’s Edition, para. 461 at p 415, that 
natural allegiance is due from all natural- 
born British subjects, and a natural-born 
British subject cannot, apart from statute, 
divest himself of his British nationality so 
as to free himself from the duty of allegi- 
ance. If such a subject becomes naturalized 
in a foreign country, he would cease to be a 
British subject. It is, therefore, necessary for 
the defendant to show that he has become 
naturalized in the Nizam’s State. There is 
no statute existing in the Nizam’s State 
under which any certificate of naturalization 
is granted to a subject owing allegiance to 
the British sovereign going over and settling 
down in the Nizam’s territory. The only 
piece of evidence which the defendant relies 
on is Art. 39 of the Hyderabad Civil Service 
Regulations which provides that : a 

“No person unless specially authorized by His 
Exalted Highness can be appointed permanently or 


temporarily in the superior or inferior service of the 
Govt., if he is not a nutural-born subject of ..His 
oe 


194] 


Exalted Highness or isnot domiciled within the 
Dominions.” i . 

It is not suggested that the dsfendant 

was natural-born subject of His Exalted 
Highness. He is in the service of His Exalt- 
ed Highness by reason of his domicil 
within his dominions, and Note (1) to the 
article points out that : 
. “If a person has permanentiy resided in the Do- 
minions for 15 years or has continuously served 
under the Govt. for 12 years, he and his lineal male 
descendants to two generations will be considered to be 
domiciled in the Dominions.” 

The defendant, therefore, is at best only 
domiciled in the Nizam’s State, and by the 
fact.of his having acquired a domicil in 
that State he cannot be said to have given 
up his allegiance to the British Sovoreign. 
His bare allegation in the box that he is 
not a British subject but a subject of His 
Exalted Highness the Nizam cannot carry 
him any further. A mere statement is not 
proof of the allegation. Defendant has not 
ceased to be a British subject of His Majesty. 
He is, therefore, a Parsi, 1. e., a Parsi Zoro- 
-astrian, subject of His Majesty. He has 
changed his domicil no doubt, but thereby 
has_not in any way changed his nationality 
or his political status. It was pointed out 
also by: Lord Westbury in the same case, 
‘namely, Udny v. Udny (1), that a change of 
domicil does not necessarily mean a change 
of nationality, that is, of natural allegiance. 
That would be, as he points out, to confound 
the political and civil states of an individual, 
and to destroy the difference between patria 
and domicilium. In Dicey’s Conflict of 
Laws, 5th Edn., pp. 891-892, the learned 
Author says that : 

“The doctrine was at one time laid down that a 
change of domicil involves something like a change 
of allegiances, and that, for instance, an Englishman, 
in order to acquire a French domicil, must at any 
rate, as far as in him lies, endeavour to become a 
French citizen. This doctrine was strictly inconsis- 
tent with the theory, on which the received defini- 
tions of domicil are based, that a domicilis merely 
a permanent home. As long therefore as this doctrine 
was maintained, it was impossible for English Judges 
to treat as satisfactory any of the current definitions 
of domicil. The attempt however to identify change of 
domicil with change of allegiance has now been pro- 
nounced on the highest authority a failure.” 

The condition of the law as it existed 
before the decision in Udny v. Udny (1), 1s 
also referred to by the House of Lords in 
Casdagli v. Casdagli (2), at p. 171. Viscount 
Haldane pointed out that there was some 
obscurity at one time as to whether a change 
of allegiance was not also required in order 
to establish the acquisition of a new domicil, 
an obscurity which has now been removed, 


(2) (1919)A C 145 (171); 88 L J P 49;120 L T 52; 
63S J 39;35T LR 30, 
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and a man can acquire a new domicil with- 
out in any way changing his allegiance as a 
natural-born subject of his sovereign. Under 
the circumstances I hold that the defendant 
isa Parsi subject of His Majesty. There 1s 
no doubt that the plaintiff is also such a 
subject. It is not in evidence before me as 
to where she was born, but under s. 1 (b) 
(i), British Nationality and Status of Aliens 
Act, 1914, even a person born outof His 
Majesty’s dominions is deemed to be a natu- 
ral-born British subject, if his or her father 
was born within His Majesty’s allegiance, 
and there is evidence that her father was 
born within His Majesty’s dominions and 
allegiance. Both the plaintiff and the de- 
fendant, therefore, are Parsi subjects of His 
Majesty, and the provisions of the Act apply 
to both of them. e 

The next ground is that the plaintiff can- 
not be said for the purposes. of leave to be a 
person residing in Bombay. It may be ncted 
that the Parsi Marriage and Divorce Act 
makes residence and not domicil a condition 
of jurisdiction. It was pointed out by Sir 
Charles Sargent as far back in as 1878 in 
Md. Shuffi v. Laldin Abdulla (3), that the 
meaning to be given to the word “residence” 
in legislative enactments depends upon the 
intention of the Legislature in framing the 
particular provision in which the word is 
used, and that the word “reside” is for all 
practical purposes the same as the word 
“dwell.” “Reside,” therefore, is an elastic 
term and has a variety of meanings accord- 
ing to circumstances or the statute or the 
document in which it is used. In Ex-parte 
Breull : In re Bowie (4), a debtor was held 
for the purposes of the Bankruptcy Rules, 
1870, to reside in the City of London where 
he was employed in a bank; though he lived 
with his mother ata place outside the juris- 
diction of the London Court, “Residence” 
signifies a person's abode. In an old English 
case, Blackburn, J. observed that “a man’s 
residence is where he habitually sleeps,” 
But I doubt whether this test would apply 
to modern conditions of living. It is, how- 
ever, not essential that for the purpose of 
residence a person should have a house of 
his own. The question still remains what 
length of time is requisite to constitute resi- 
dence in law. The residence which -the 
learned Judge was considering in Md. Shufft 
v. Laldin Abdulla (3), was residence under 
s. 380 of the old Civil P. O. of 1877 for the 
purpose of claiming security for costs from 

(3) 3 B 227. 

(4) (1880) 16 Ch. D 484; 50 L J Ch. 384; 43 L T 580; 
29W R 299. 
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the plaintiff residing outside British India. 
He has further pointed out atp 229* that 
neither the expression “reside” nor “dwell” 
necessarily implies a permanent state of 
things. Counsel for the defendant argued 
that the word “resides” in s. 29 (3) must 
mean ‘“‘reside” both permanently and bona 
fide. There is no doubt that the residence 
must be bona fide. A mere temporary 
sojourn which is casual, or to use the words 
of Kenyon, C. J. in The King v. Duke of 
Richmond (5), atp. 561 “mere passage resi- 
dence,” or the residence of a traveller pas- 
sing form one place to another on his travels, 
is not such residence as is sufficient in law. 
That was pointed out in Arthur Flowers v. 
Minnie Flowers (6), at p. 205 and also by 
our Appeal Court in Nusserwanjt Pestonjr 
Wadia v. Eleonora Wadm (7). 

The question is, whether bona fide resi- 
dence must also be permanent. If that were 
so, no residence which is temporary, even 
though not casual and even though not for 
a passing purpose, can ever be bona fide, 
merely because itis not permanent. Some 
degree of continuity of residence is, how- 
ever, necessary. There mustbe something 
more than a mere passing temporary occu- 
pation. If, however, it was the intention of 
the Legislature in the Act of 1936 to mean 
by the word “resides” a permanent resi- 
dence, there was nothing to prevent it from 
having said so clearly. Plaintiff in her evi- 
dence stated that she intends to stay in 
Bombay permanently for the reasons given 
by her. Her intention in itself is immaterial, 
for she can change it at any time. But the 
evidence with regard to her intention is still 
relevant for the purpose of determining whe- 
ther her residence is merely casual or for a 
temorary purpose. She stated that she left 
her husband’s house at Upalwai sometime 
in November 1939, and never intended for 
some reason or the other to return to it. Her 
permanent residence during her married 
life would naturally be that of her husband. 
Having broken away from his home and 
having gone with the intention of not re- 
turning to it, the question is what was really 
her place of residence, The mere fact that 
her father has a permanent residence in 
Secunderabad and that she went and stayed 
with him for some time, especially for the 
purpose of her confinement, as she always 
used to do before, does not make her father's 

(5) (1796; 6 T R 560 (561). 

(6) 32 A 203 (205); 5 Ind. Cas. 871; 7 A LJ 193. 


(1) 38 B 125; 20 Ind. Cas. 492; A IR 1914 Bom. 
211; 15 Bom. L R 593. i 
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place her permanent- Tesidence. “She denied 
that she was residing in- Bombay merely for 
the purpose of this suit. I need not point 
out that there are various cases on either 
side of the line in which a short period of a 
few days has been in some Courts consider- 
ed sufficient to establish residence and by 
some Courts considered insufficient. Many 
of the earlier ones are mentioned in Shri 
Goswami v. Shri Govardhanlalji (8). In 
Srinivasa Moorthy v. Venkatavarada 
Iyengar (9), the appellant who at the date 
of the suit had taken a house on hire in 
Madras and intended staying there with his 
family for some months was held by+the 


+ 


Privy Council to be residing in Madras., But ` 


as I have said, there are cases on either side 
of the line, and the meaning of the term 
“residence” must depend upon the circum- 
stances of each case. If a person resides 
permanently at a particular place, there can 
be no doubt that that is his or her resi- 
dence. But the residence need not neces- 
sarily be permanent. Itis enough if it is 
bona fide, with an element of continuity 


about it, so that even if it is not permanent, + 


it cannot be said to be merely. casual, or.for 
a temporary or passing purpose. , I'am satis* 
fied, therefore, that the plaintiff is’residing 
in Bombay for the purpose of s. 29 (3), and 
that the leave which was asked for was 
properly granted. 

Under the circumstances the Chamber 
Summons must be dismissed with costs. I 
have heard both Counsel on the question of 
costs. The hearing of this Summons has 
lasted for more than a day and has also in- 
volved the taking of evidence on both sides, 
The Court now has power under r.785 (R) 
to give any special direction as it chooses in 
its discretion with regard to the payment of 
costs. I direct the defendant to pay the 


A) 


plaintiff's costs of this Summons as if the. 


Summons was adjourned into Court and the 
costs were taxed as of a Summons adjourned 
into Court on the original side, refresher 
being allowed. 


D. Summons dismissed. 


(8) 14 B 541. 

(9) 33 I A 129; 11 Ind. Cas. 447; 34 M 257; 21 M L 
J 669; 150 WN 741; 8A L J 774; 13 Bom. LR 
520; (1911)2 MW N 375; 14 0 LJ 64; 10ML T 
263 (È O). 
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OUDE CHIEF COURT 
Second Civil Appeal No. 59 of 1933 
September 2, 1941 
BENNETT, J. 
AZIZ AHMAD KHAN AND OTHERS— 
'  DEFENDANTS—APPELLANTS 


be Versus 
SINAYAT KHAN-—-PLAINTIFF—RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 11— In 
sutt for profits Revenue Court deciding that defen- 
dants were muafidars — Subsequent suit in Civil Court 
for proprietary possession by partition and for declara- 
tion that defendants were not muafidars - Decision 
in previous suit, if operates as res judicata —Oudh 
Rent Act (XXII of 1886), s. 108 - U. P. Land Revenue 
Act (II of 1901),"s. 233 (i)—Muafidar, whether tenant 
— Suit for declaration that defendant is not muafidar 
=-Whethér maintainable-in Civil or Revenue Court. 
The-decision of a Revenue Court in a suit for pro- 
fits thatthe defendants were muajidars does not operate 
as res judicata in a subsequent suit between the 
paftieS in a Civil Court brought to establish proprietary 

+ pessession by partition and to obtain a declaration that 
the defendants were not muafidars as the Revenue 
Court was not competent to try the suit brought in the 
Civil Court which is an essential concition under s. 11, 

ivil P. ©. Even the general principle of res judicata 
cannot be applied to such a case because the question 

“ decided by the Revenue Court has not come before the 
Civil Court only. incidentally but expressly in order 
that, the sdecision of the Revenue Court may be 

a negativéd, 115 Ind: Cas. 837 (1) and 137 Ind. Cas. 606 
(2), distinguished. [p. 673, col. 1; p. 675, col. 1.] 

. Muafi or rent-free tenure may be analogous to that 
oftenancy but ib is governed by different provisions 
of law, anda muafi tenure is not cneof the classes of 
tenancy referred toin the Oulh Rent Act. There is no 
provision in the Oudh Rent Act under which a Revenue 
Court:is' given exclusive jurisdiction to determine whe- 
ther a party to a suit is or is nota muafidar, and 
consequently a suit may be brought in the Civil Court 
for a declaration on this point where the existence of 
rent-free grant is denied. [p 677, col. 1.) 

“ [Case-law referred to.] 


S.C. A. against the order of the Addi- 


tional Civil Judge of Hardoi, dated Novem- 
ber 22, 1937. 


Mr. Nasirullah Beg, for the Appellant. 
Mr. Naziruddin, for the Respondent, 


Judgment.—This is a second civil ap- 
peal against the judgment and decree dated 
November 22, 1937, passed by the learned 
Additional Civil Judge of Hardoi reversing 
in first appeal the judgment and decree 
dated August 6, 1937, passed by the learned 
Munsit, Central Hardoi, in a suit brought to 
establish proprietary possession by partition 
in certain land and to obtain a declaration 
that some of the defendants were not nua fi- 
dars in that land. 

The suit related to a two-thirds share in 
a grove No. 6423 which was at onetime held 
by two mennamed Chheda Khan and Inayet 
Khan in the proportions of one third and 
two-thirds respectively. After the death of 
Chheda Khan and Inayet Khan most of the 
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trees are said to have been cut down by their 
Sons. 

Of the two-thirds share owned by the sons 
of Inayet Khan, half, thatisa one-third share 
in the whole grove, was purchased by one 
Ballan Khan who was defendant No, 14in 
the sutit. In the year 1937 Ballan Khan 
sold his one-third share in the grove to the 
plaintiff Inayet Khan (who should not be 
confused with the manof the same name 
who had previously owned a two-thirds 
share, 

Chheda Khan’s one-third share was pur- 
chased by one Nazir Ahmad Khan. Nazir 
Ahmad Khan was the ancestor of defendants 
Nos, l to 6,15 and 16, He mortgaged his 
one-third share to the plaintiff Inavet Khan 
In 1924, and in 1933 the plaintiff foreclosed 
and got dakhl dihaht. 

The plaintiffs thus obtained proprietary 
title in the one-third share of Chheda Khan 
and in one-third share of Inayet Khan, the 
original holder of a two-thirds share. 

It is not disputed that the other third 
share of the original holder, Inayst Khan, is 
with defendants Nos. 7 to 13 as his heirs. 

The suit was brought by the plaintiff be 
cause, as the result of entries in the revenue 
records shawing defendants Nos. 1 to 6, 15 
and 16 as muafidars, his predecessor, Ballan 
Khan, had lost asuit for profits in 1930, and 
he himself had lost a suit for determina- 
tion of rent in 1935. In these suits the 
claim of these defendants to the muafidars 
had been upheld by the Revenue Courts. 
The title of the plaintiff to two-thirds of the 
plot, and of the descendants of Inayet Khan, 
that is defendants Nos. 7 to 13, to the re- 
maining one-third is not disputed, but that 
title isof little value so long as the defend- 
ants Nos. 1 to 6,15 and 16 are held to be 
muafidars. Hence the suit by the plaintiff 
for a declaration that they are nob muaf- 
dars and for possession by partition, 

It was stated by the learned Counsel for 
the plaintiff-respondent that the dispute, so 
far as he is concerned, relates only to the 
one-third share purchased from Ballan Khan 
there being no muafi entry in respect of 
the one third share of Chheda Khan. The 
arguments of the learned Counsel for the 
appellant had proceeded on the assumption 
that the dispute related to both thess one- 
third shares, but he did not dispute the 
statement of the Counsel for the respondent. 
The point does nob appear to have been 
considered hy the Courts below. The plaint 
alleges that defendants Nos. 1 to 6 and their 
mother in collusion with the patwari got 
their names entered as muafidars in respect 
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ofthe entire land. At the same time it is 
also said thatthe plaintiff instituted the suit 
for rent in respect of a one-third share of the 
plot, and this supports the suggestion that 
the dispute is only about this share. It 
is also supported by the judgment in the 
profits case. Nevertheless but for the view 
which I am taking in this appeal the matter 
might have called for further elucidation ; 
as it is, it is not material. 

The Munsif dismissed the suit on the find- 
ing that the question whether the contesting 
defendants were muafidars or not was 
res judicata, it having been held in the suit 
for profits that they were. He alsoheld that 
the Civil Court had no jurisdiction to enter- 
tain the suit. 

In first appealthe Addjtional Civil Judge 
dissented from these findings. He consider- 
ed the evidence in support of the entries in 
the revenue records and held that it was not 
sufficient to establish the title of the contest- 
ing defendants as muafidars. He thought 
that the alleged muafi was a fiction and not 
proved. He was of opinion that the decision 
of the Revenue Court did not operate as res 
judicata, since a dispute respecting the class 
of tenancy under s. 42 of the Land Revenue 
Act could be decided only by an Assistant 
Collector in charge of a sub-division, and 
the Assistant Collector who decided the 
profits suit was an Assistant Collector of 
the second class not in.charge of a sub-divi- 
sion. 

As regards the question whether the Civil 
Court had jurisdiction, the Additional Civil 
Judge accepted the argument that the 
question was not one relating to the deter- 
mination of the class of tenant, the plaintiff 
disputing the existence of the tenancy rights 
of the contesting defendants and alleging 
that they were cultivating the land without 
any title therein and without his consent. 
After the foreclosure decree, it was argued 
they had no right left inthe plot m suit 

- and the plaintiff was entitled to recover it. 

The Additional Civil Judge accordingly 
allowed the appeal and granted the plain- 
tiff a declaration that so far as his two- 
thirds share in the plot was concerned the 
contesting defendants Nos. 1 to 6, lo and 
16 had no muafi or tenancy rights in it. 
He also decreed the suit for possession of 
this two thirds share by partition. It will 
be observed that he assumed that the 
declaration was sought in respect of the 
plaintiff's two-thirds share in the plot, and 
on the wording of the plaint this assumption 
was justified. 

In second appeal the learned Counsel ‘for 
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the appellants concedes that he cannot dis- 
pute the finding of the first Appellate Court 
so far as it is based on the evidence 
relating to the -muafi entry; but he contends 
that the finding of the Additional Civil 
Judge on the issu2 of res judicata and 
jurisdiction is not justified. The reasonavby 


he does not dispute the finding of the léWer 


Appellate Court as a matter of evidence 
is that itis a finding of fact which cannot 
be disputed in second appeal. The other 
questions are questions of law. 

The learned Counsel for the appellant 
first of all argued (with reference to the 
observations of the lower Appellate’ Court 
on the point of res judicata) that the refer- 
ence tos. 42 of the Land Revenue Act was 
irrelevant for the purpose of showing that 
the Assistant Collector was not competent 
to decide the question in a suit for profits. 
That section relates to disputes respecting 
the class or tenure of any tenant, and a 
suit for profits would not be governed by 
the provisions of that section 

This is no doubt true, but there is another 
objection to the finding of the Munsif that 


the question is res judicata as a result of the . 


decision in the profits case. Under s. TI 
of the Civil P. ©. before the previous deci- 
sion can constitute ves judicata it must be 
found that the Court which arrived at that 
decision was competent to try the subse- 
quent suit, and it is apparent that “the 
Revenue Court would have had no jurisdic- 
tion to try a suit of the nature brought in 
the Munsif’s Court. 7 

It is argued that the provisions of s. Il 
are not exhaustive and that it has been 
held that the general principle can be 
applied,even though its provisions are not 
satisfied. In Mool Chand v. Iltifat Husain 
(A. I. R. 1929 Oudh, 362) (1) it was held 
that the judgment of a Court of exclusive 
jurisdiction directly upon the point is con- 
clusive upon the same matter between the 
same parties coming incidentally in question 
in another Court for a different purpose. 
This principle was followed by a Full 
Bench ofthis Court in Bajrang Bahadur 
Singh v. Beni Madho Bakhsh Singh (A. I. R. 
1932 Oudh, 199), (2), where it was also said 
that the scope of the principle of res 
judicata is not limited to the specific enact- 
ment contained in s. Ll. 

These rulings are not, however, of any 


assistance to the appellants because the 
(1) ALR 1929 Oudh 362; 115 Ind. Cas. 837; 13 R D 
104; 4 Luck 220; Ind. Rul. (1929) Oudh 277. 
(2) A 1 R 1932 Oudh 199; 137 Ind. Cas. 606; 16 R D 
246; 7 Luck 716; 9 O W N 488; Ind. Rul. (1932) Oudh 
243: L Rd3 A (0) 246 (F B). | 
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question decided by the Revenue Court 
has not come before the Civil Couri only 
incidentally. Ovx the contrary the question 
has come expressly before the Civil Court 
inorder that the decision of the Revenue 
Court may be negatived. Consequently I 
am -of opinion that the principle of res 
judicata does not apply. 

It has still to be considered whether the 
Civil Court had jurisdicticn to try the ques- 
tion. Ifitisa question in respect of which 
the Revenue Courts have been given exclu- 
Sive jurisdiction the Civil Courts are not 
barred by the principle of res judicata, but 
by want of jurisdiction. It was strongly 
‘argued that the question is one in which 
the jurisdiction of the Civil Court has been 
expressly ousted. First of all learned Coun- 
Sel referred to the provisions of s. 108 of 
the Oudh Rent Act and to Saksena's Com. 
mentary on tke Rent Law in Oudh as 
showing that the policy of the Legislature 
is that suits and questions arising between 
landlords and tenants would be decided in 
the Revenue Courts, and that a ‘plaintiff by 
claiming a relief in another form cannot 
ask the Civil Court to set aside a decision of 
‘the Revenue Court. A plaintiff cannot be 
permitted to choose the jurisdiction of the 
‘Court by the nature of his allegations. The 
Court has to see what relief he is really 
trying to obtain. , 

Learned Counsel next referred to the 
provisions of cl. (i) of s. 233 of the Land 
Revenue Act. as showing that a Civil Court 
has no jurisdiction in respect of the deter- 
‘mination of the class of a tenant or of the 
rent payable by him, or the period for which 
such rent is fixed under the Act, save as 
-provided under s., 44. Section 44 provides 
inter alia that all decisions under ss. 40, 41 
and 42 shall be binding on all Revenue 
Courts in respect of the subject-matter of 
the dispute, butno such entry or decision 
' shall affect the right of any person to claim 
and establish in the Civil Court any interest 
inland which requires to be recorded in 
‘the registers prescribed by cls. (a) to (d) of 
8.32. Clauses (a) to (d) of s. 32 include 
registers of proprietors, under-proprietors, 
co-sharers or co-lessees other lessees, and 
all persons holding land revenue free. 

The case relates to land which is claimed 
to be held rent-free, not revenue free, and, 
therefore, if a muafidar is regarded for 
this purpose asa tenant and mua fidart as 
a particular class of tenancy the jurisdiction 
of Civil Courts is barred by el. (4) 
of s. 233, 

It is, therefore, essential to determine 
© 
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first ofall if a muafidar should be regard- 
ed for this purpose as a tenant and muah 
tenure a class of tenancy. 

“Tenant” is defined in the Oudh Rent Act 
aS a person wh» is liable to pay rent, and 
the Agra Ten Act expressly excludes rent- 
frée grantees from its definition. There is 
a similar provision for exclusion in the 
U. P. Tenancy Act of 1939. There are 
Special provisions in all these Acts to regu- 
late the relations between landlərds and 
rent-free grantees. ‘These confer exclusive 
jurisdiction on the Revenue Courts in cer. 
tain matters, but they do not empower 
Revenue Couris to decide suits where the 
existence or the non-existence of a rent-free 
tenure is in question. 

From the definjtion of tenant it would 
clearly appear that the word does not in- 
clude a muafidar and this view is supported 
by a decision of the Allahabad High Court in 
Sagar Maly. Makhan Lal (LL RS] All, 49) 
(3) where it was held that a rent-free grant is 
nota “holding” nor is the grantee a “ten- 
on within the meaning of the Agra Ten. 

ch. 

There are, however, some cases which 
might be thought to support a contrary view. 
In Gaya Prasad v. N. Tasadduq Hussain (6 
Oudh Cases 110) (4) it was said: A 

“So far as the grant is resumable in part, his pos- 
session is analogous to that of a tenant who is not 
liable to ejectment at will, but whose rent may be 
enhanced at any moment at the will of the landlord, 
and so far as the grant is resumable in whole, his 


position is analogous to that of a tenant at will liable 
to ejectment at any time at the will of the landlord.” 


In Kushar Das v. Balbhaddar Singh (4 O 
W N 1269) (5) it was said that 

“Muafi rights are rights held by a tenant 
against the zamindar.” ; 

In Bhagwan Singh v. Lala Bisheshar Nath 
and Daryai Singh (20 Oudh Case 37 ) (6) the 
learned Judicial Commissioner in distingui- 
shing befween muafi and guzara observed : 

“Without essaying an exhaustive or complete pro- 
nouncement as to the distinction, it is sufficient to 
say that where the relationship of landholder and ten- 
ant does not exist between the parties there may bea 
guzara, but where the relationship of landholder and 
tenant does exist between the parties there is a muafi,” 

li I may say so with respect, I am inclined 
to think that the word “tenant” was used in 
the last two cases without consideration of 
its definition. The position of a mua fidar 
may be analogous to that ofa tenant, but it 

(3) 31 A 49; 1 Ind. Cas. 705; A W N 1908, 279; 5 A 
LJ 734, 

(4)6 O C110. 

(9) 40O W N 1269; 107 Ind. Cas, 872; A I R1928 
Oudh 153; 12 R D 84. 

(6) 20 O C 37; 38 Ind. Cas. 677; AI R 1917 Oudh 
Ile 
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does not follow that the provisions of the 
Rent Act relating to tenants should be appli- 
ed to muafidars, < 

“Ib was also held by a Bench cf the Allaha- 

bad High Court in Ajudhia Puri v. Brij 
-Bhulthan (17 A L R 922) (7) that when in a 
litigation between the parties the Revenue 
Oourt had held that the plaintiff was a ten- 
ant of the defendants the Civil Court has no 
‘jurisdiction to entertain a suit by the plain- 
tiff that he was a muafidar of ‘the land in 
suit, It was said that s. 167 (of the Agra 
Ten.. Act of 1901) stood in the plaintiff’s 
‘way. The corresponding section of the Act 
of 1926 is s. 230, which provides that subject 
to. the provisions of s. 271 (which governs 
procedure when a question of proprietary 
right is raised) all suits and applications of 
the nature specified in the Fourth Schedule 
shall be heard and determined hy the 
Revenue Courts and no other. It was not 
‘explained under what section of the Act the 
plaintiff could have litigated his claim to be 
a muafidar, but it would seem that a refer- 
ence to s. 123 was implied, this section pro- 
viding inter alia that either the landholder 
or the tenant may sue for a declaration of 
the class to which the tenant belongs. I 
infer, therefore, that the Allahabad High 
Court considered muaji tenure to be a class 
of.tenancy for this purpose. 
- Jf this was their intention with all respect 
Iam unable to follow the decision. Where 
the definition of tenant indicates a clear in- 
tention to exclude a muafidar, where the 
provisions of the Rent Act in regard to 
tenants and muafidars are quite distinct, I 
can see no justification for the exclusion of 
the jurisdiction of the Civil Courts on 
the ground that they have no jurisdiction 
to determine the class to which tenant be- 
longs. 

But if it is held that a muafidar is not a 
tenant for this purpose and muajfi tenure 

‘not a class of tenancy the fact that his posi- 

tion may be in some respects analogous to 

that ofa tenant supports rather than rejects 
the view that the Civil Courts have jurisdic- 
tion, becuase it appears to be settled law 
-that where the tenancy itself is in dispute 
the Civil Courts have jurisdiction, and it 
may, therefore, be argued with some force 
that where the existence of the muaf grant 
is in dispute the Civil Courts have jurisdic- 
tion to decide that dispute, in the absence of 
any provision conferring exclusive jurisdic- 
tion on the Revenue Courts to decide it. 

In Ram Jus Singh v. Ram Harakh 


“(MITA L J 922; 51 Ind, Cas: 143; 1 UPL R (io) 
64; AIR 1919 All 288, 
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Pandey (1929 A L J R1257) (8), Sulaiman, J. 
observed: 

“A clear distinction exists between the case where 
tue lenancy itself is dispatel and the case where the 


tenancy is admitted but its class or tenure is in dis- ~- 


pute.” 


In Mst. Lachhmin v. Ram Singh (24 00 
15) (9) it was said by the learned Additional 
Judicial Commissioner (Kanbaiya Lal, A. J. 
C.) that the decision of a Revenue Court may 
be final on a question relating to the nature 
of a tenancy, but where the tenancy is 
denied and a rival title is set up, the decision 
of the Revenue Court is not final and the 
question of the rival title can form the pro- 
per subject of adjudication in the Civil Court. 
Similarly in Sheo Rattan v. Deo Datt (9 O 
Iu J 98) (10) the same learned Additional 
Judicial Commissioner observed that where 
the plaintiff denies the existence of the ten- 
ancy set up in defence and ihe defendant 
produces a document in support of his de- 
fence, the Civil Court is quite competent to 
give a finding regarding the genuineness or 
otherwise of the contract. 

Other cases in which the same view was 
taken are Ali Jafar v. Phulmanta Kuer (13 
A Ld R 843) (11) and Raghubar v. Raja 
Rampal Singh (3 Oudh Case 365) (12). So 
far aS [am aware this view bas never been 
dissented from, It has been referred to in 
Other cases, e. g, Sheo Mangal v. Mata 
Pershad (95 Ind. Cas, 84) (13) and Deputy 
Commissioner in charge of Qila Partabgarh 
Estate v. Walt Mohammad (1936 O W.N 
426) (14) and a distinction drawn between 
the question of the existence of a tenancy 
and questions whether a party was a tenant- 
in-chief or a sub-tenant, or whether he was 
an occupancy or non-occupancy tenant. 

There is a decision of the late Judicial 
Commissioner’s Court which at first sight 
appears to be in the appellants’ favour. In 
this case, Uman Rawan Partab Bahadur 
singh v. Mst.Hubraja (84 Ind. Cas. 116) (15), 
a suit was brought by a proprietor for a de- 
claration that the defendant was not a muah 
holder of the property in suit, The plaintiff 
sald that there had been a muafi holding, 


but that the last muafi holder had died in 
(8) (1929) A LJ 1257; 120 Ind. Cas. 200; Ind. Rul. 
(1930) All2¢; A I R1930 All 305; 14 R D 28, 
(9) 24 O O15; 61 Ind. Cas. 2 0. 
(10) 9 O LJ 98; 65 Ind. Cas. 119; AI R 1922 Oudh 


(11) 19 A L J 843; 30 Ind. Cas, 546; IR 1915 
All 338. 

(12)38 O C 365. 

(13) 95 Ind. Cas. 84. 

(14) 1936 O W N 426; 161 Ind. Cas, 285; 1936 OL R 
157; § R 0317; AI R1936 Oudh 256; 1936 R DIY, 

(15) 84 Ind. Cas. 116; 11 O LJ 481;A I R 1924 


` Oudh 422; LR 5 A (O) 190, 1 O W N 413, 
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1918, He had then applied for correction of 
the village papers and the defendant had 
filed an objection on the basis of a deed of 
gift, said to have been executed in her fayour 
by the last holder, and the Revenue Court 
upheld her objection. The plaintiff contend- 
ed that there was no right of transfer and 
that the defendant was a trespasser. It was 
held that the suit was not cognizable by the 
Civil Court, the reason being that it had not 
been proved that muaf rights were not 
transferable under the deed of gift and that 
the plaintiff was in effect suing for resump- 
tion of the grant. 

This decision has no relevance in the pre- 
sent case because on the plaintiffs allegations 
no question of resumption arises. He denied 
altogether that there had ever been a muaji 
holding. It was not, therefore, open to him 
to sue under Chapter VII-A of the Oudh 
Rent Act, 

The conclusions at which I have arrived 
are, therefore, 

(1) the question is not res judicata : 

(2) muafi or rent-free tenure may be ana- 
logous to that of tenancy but it is governed 
by different provisions of law, and a muafi 
tenure is not one of the classes of tenancy re- 
ferred to in the Oudh Rent Act: 

(3) there is no provision in the Oudh Rent 
Act under which a Revenue Court is given 
exclusive jurisdiction to determine whether 
a party to a suit is or is not a muafidar, and 
consequently a suit may be brought in the 
Civil Court for a declaration on this point 
where the existence of a rent free grant is 
denied. 

For these reasons I am of opinion that 
there is-no good ground for interference 
with the decision of the lower Appellate 
Court and I accordingly dismiss this appeal 
with costs. 


S. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Original Decree No. 8 
of 1939 
September 4, 1941 
HARRIES, C. J. AND CHATTERJI, J. 
Rai Bahadur SUKHRAJ RAL AND OTHERS 
— PLAINTIFFS —APPELLANTS : 
| versus 
RATINATH PANJIARA AND OTHERS— 
DEFENDANTS— RESPONDENTS 
Mortgage—Suit on—Interest—Pendents lite interest 


—Court, if bound to grant—Hffect of 0. XXXIV, rr. 
4,2, 11, Civil Procedure Code (Act V of 1908)—Bihar 


Money-lenders (Regulation of Transactions) Act (VII 
i 
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of 1939), s. 7—S. 7 does not deal with interest pay- 
able after date of suit—Ten per cent. per annum 
simple interest, is fair rate—Mortgage—J oint family 
property mortgaged — Mortgagee must prove not merely 
legal necessity but that rate of interest was usual som- 


mercial rate. 
Section 7 of Bihar Money-lenders Act of 1939 does 


not deal with the interest payable after the date of the 
suit. 

Pendente lite interest is governed by the pro- 
visions of O. XXXIV, r. 4, Civil P. C. - Under that rule 
read with O. XXXIV, r. 2, in passing a preliminary 
decree the Court is bound to grant interest up to ths 
date of such decree. Rule ll of O. XXXIV, does not 
affect the Court’s power to allow pendente lite interest 
under O. XXXIV, r. 2. The Court has a discretion 
under O. XXXIV, r. 11 in the matter of ewarding 
pendente lite interest. 99 Ind. Cas. 686 (1), referred 
to, 187 Ind. Cas. 796 (2), explained. 

Simple interest atten per cent. per annum is a very 
fair and reasonable rate. < 

In the case of a mortgage of joint family property it 
is necessary for the i aa mortgagees to prove not 
merely that there was legal necessity for the borrowing 
but also that the interest agreed to be paid was the 
usual commercial rate. 71 Ind. Cas. 933 (3), relied 


on, 


A. from a decision of the Subordinate 
Judge, Bhagalpur, dated September 9, 
1938. 

Messrs. 9, C. Mazumdar and D. L. Nand- 
keolyar, for the Appellants. 

Messrs. Mahabir Prasad, A. K. Mitra and 
Rameshwar Misra, for the Respondents. 


Chatterji, J.—This is an appeal by the 
plaintiffs in a mortgage suit. The mortgage 
was executed on July 2, 1912, by the then 
kartas of the defendants’ joint family in 
favour of one Parbodh Chandra Banerji for 
an advance of Rs. 7,000 carrying compound 
interest at ten per cent. per annum with 
yearly rests. The plaintiffs have acquired 
by purchase the interest of the mortgagee 
Parbodh Chandra Banerji. The mortgage 
is sought to be enforced against the joint 
family of the defendants on the allegation 
that the loan was contracted for legal neces- 
sity. After giving credit for payment of- 
Rs. 11,859-11-43 towards interest and 
Rs, 500 towards principal, ihe claim was laid 
at Rs, 16,154-7-0. The last of these payments 
was made on Jeth 15, 13:8 (May 17, 1931), 
and the suit was instituted on May 1,. 
1937. Though the suit was brought much 


- more than twelve years after the mortgage 


money became payable, limitation was sought 
to be saved by the different payments 
made. 

One of the defences raised in the suit was 
that the rate of interest was high and 
excessive. 

The learned Subordinate Judge who tried 
the suit did not come to any definite finding 
as to whether the stipulated rate of interest 
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was high and excessive. He, however, 
applied the provisicns of s. 11 of the Bihar 
Money-lenders Act, 1938, which has since 
been re-placed by s.7 of Act VII of 1939. 
Under that section the interest recoverable 
up to the date of the suit cannot exceed the 
amount of the principal mentioned in the 
bond in suit. As the payments made to- 
wards interest were much in excess of 
Rs. 7,000, the amount of loan mentioned in 
the mortgage bond in suit the learned Sub- 
ordinate Judge did not allow any interest. 
There being a payment of Rs. 500 towards 
principal, he passed a decree for Rs. 6,500 
only without any further interest. He aver- 
ruled the other defences raised in the suit 
and passed a mortgage-decree for Rs, 6,500 
only. He, however, granted instalments 
according to the provision& of s. 13 of the 
Bihar’Money-lenders Act, 1928, now re-placed 
by s. 10 of, Act VII of 1939, the instalments 
being of Rs. 50U each payable on February 15, 
of each year from 1938 to 1951. The plain- 
tiffs being dissatisfied with this decree, have 
preferred this appeal. 


The first point raised by Mr. S. C. Mazum- 
dar for the appellants is that the learned 
Subordinate Judge had no power to refuse 
pendente lite interest. Su far as the interest 
payable up to the date of the suit is concern- 
ed, he concedes that under the provisions 
of s. 7 of the Bihar Money-lenders Act 
(Act VII of 1939) the decree is perfectly 
correct. Asregards the pendente lite interest 
the learned Subordinate Judge does nct give 
any reason at all for refusing it. He refers 
to s. ll of the Act of 1938, which, however, 
expressly limited the interest payable up to 
the date of the suit to the amount of the 
loan.advanced. That section (the new s. 7 
of Act VIL of 1938) does not deal with the 
interest payable after the date of the suit 
The learned Subordinate Judge, therefore, 
if he really acted upon s. 11 of the Bihar 
Money-lenders Act, was ertirely wrong in 
refusing pendente lite interest. Pendente lite 
Interest is governed by the pr-visions of 
O XXXIV, r. 4, Civil P. ©. Under that 
rule read with O. XXXIV, r. 2, the Court 
shall pass a preliminary decree— 

(a) crdering that an account be taken of what 


was due to the plaintif at the date of such decree for— 
(i) principal and interest on the mortgage.” 


It is thus quite clear that in passing a 
preliminary decree the Court is bound to 
grant interest up to the date of such decree. 
This was also pointed out by their Lordships 
of the Privy Council in Jagannath Prasad 
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Singh Chowdhury v. Surajmal Jalal (1), 
In that case it was held that 

‘fon a preliminary decree for foreclosure or sale 
under O. XXXIV, rr. 2, 4 of the Civil P. C. 1908, 
a mortgagee is entitled to interest at the rate, and 
With the rests, stipulated in the mortgage down to 
the date fixed for redemption by the decree.” ; 

Mr. Mahabir Prasad for the respondents, 
however, has drawn our attention to'a 
decision of the Federal Court in Jartgobrmd 
Singh v. Lachmi Narain Ram (2), in which 
their Lordships he'd that O. XXXIV, r. 11, 
which was inserted in the Givil P. C. by 
the Amending Act XXI of 1929, gives a 
certain amount of discretion to the Court, so 
far as interest pendente lite and subsequent 
interest -are concerned. Their Lordships, 
however, did not intend to lay down that 
the Court has a power under O. XXXIV, 
r. ll to refuse pendente lite interest alto- - 
gether. This will be clear from the follow- 
ing passage: — ; 

“Ib is no longer absolutely obligatory on the Courts 
to decree interest at the contractual rate up to the date 
of redemption in all circumstances, if there be no 
question of the rate being penal, excessive or substan- 


tially unfair within the meaning of the Usurious Loans 
Act, 1918,” 


Under the clear provisions of O. XXXIV, 
r.2 the mortgagees are entitled to interest 
up to the date of the preliminary deeree. 
The relevant portion of O. XXXIV, r. 11 is as 
follows: 

“In any decree passed in a suit for foreclosure, sale 
or redemption, where interest is legally recoverable, the 


Court may order payment of interest to the mortgagee 
as follows, namely: 


(a) interest up to the date on or before which pay- 
ment of the amount found or declared due is under 
the preliminary decree tobe made by the mortgagor or 
other person redeeming the mortgags,” 

This makes it clear that r. 11 does not 
affect the Court’s power to allow pendente. 
lite interest under, O. XXXIV, r. 2. It can- 
not, therefore, be contended that their Lord- 
ships of the Federal-Court intended to lay 
down that under O. XXXIV, r.11 the Court 
can refuse pendente lite interest altogether. 
In fact, Mr. Mahabir Prasad frankly con- 
cedes that he cannot maintain this position on 
the authority of the decision of the Federal 
Court. ' 

It is to be observed that the decision of the 
Privy Council in Jagannath Prasad Singh 
Choudhury v. Surajmal Jalal (1) was refer- 
red to by their Lordships of the Federal 

(1) 54 © 161; 99 Ind. Cas. 686; A I R 1927 P C1; 25 
A LJ 2334 OW N46; 310 W N 390:52 ML J 373; 
38M LT 73;8 PLT 173;450L J 279; 25 L W 685; 
29 Bom. L R 752; 541 A1(P œQ. 

(2) 1940 P W N 614; 187 Ind. Cas. 796; A I R 1940 
F C 20;12R-F 039; 6B R 589; (1940) 1 MLJ 14 
Sup; 1940 O L R 343; (1940) Kar. (F CY 33 Sup; 44 ©- 
WNIFOC 21; 72C0LJI 165; 21 P I, T1109; (1940) F O. 
R61 (FO), | | 
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Court in Jaigobind Singh v. Lachmi Narain 
Ram (2). Weare bound by the decision of 
the Federal Court in which the Privy Council 
case was considered. However, under the 
decision of the Federal Court the Court has a 
discretion under O. XXXIV, r. 11 in the 
matter of awarding pendente lite interest. 

‘Fhe question then remains what rate of 
interest ought to be allowed. Ordinarily the 
contractual rate ought to be allowed, unless 
it appears to be p3nal or excessive. The con- 
tractual rate in this case is ten per cent. per 
annum compoundable every year. So far as 
the compound interest is concerned, some of 
the defendants in their written statement 
took the objection thal there was no legal 
necessity for borrowing the money on such a 
high rate of interest. As held by their Lord- 
ships of the Privy Council in Ram Bujhawan 
Prasad Singh v. Nathu Ram (8), it is neces- 
sary for the plaintiffs mortgagees to prove not 
merely that there was legal necessity for the 
borrowing but also that the interest agreed to 
be paid was the usual commercial rate. Un- 
fortuately the learned Subordinate Judge did 
not approach the case from this point of view. 
It would have been, therefore, necessary to 
send back the case to him for a finding on 
the point; but Mr Mazumdar for the respon- 
dents agrees to forego compound interest if 
simple interest at ten per.cent. be allowed. 
Simple interest at ten per cent. per annum 
is certainly a very fair and reasonable rate. 
In my opinion, therefore, the plaintiffs are 
entitled to pendente lite interest at ten par 
cent. per annum simple, 

The next point taken by Mr. S. O. Mazum- 
dar is that the Subordinate Judge was entire- 
ly wrong in allowing instalments. In grant- 
ing instalments he relied upon the provisions 
of s. 14 of the Bihar -Money-lenders Act, 
1938 ‘(corresponding tos. 10 of the present 
Act VII of 1939). Baut s. 12 of the same Act 
provides that before fixing instalments the 
Court shall take into consideration the cir- 
cumstances of the judgment-debtor, the 
amount of the decree and the capacity of the 
judgment-debtor to pay the instalments on 
the due dates. Unfortunately the learned 
Subordinate Judge has not paid any atten- 
tion to these provisions. What he says is 
gimply this: 


“They (the defendants) went on paying interest so 


long as they could. They were, however, hit hard by 
the present economic depression and .now they find it 
difficult to make payment in one instalment. They have 
‘ already paid almost the double of what they had borrow- 
ed. I think they should get liberal instalments.’’ 

(3) 2 Pat. 285; 71 Ind. Cas. 933;4 P L T 29; AIR 
1923 P © 37; 32 M LT 129;44ML J 615; 25 Bom. L 
R 568; (1923) M W N 382; 38 OLJ 25; 18 L W 767; 
1 Pat. L R445; 28 C W N 446; 50 I A 14 cP o). 
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In my view this is quite an arbitrary way 
of dealing with the matter. Mr. S. (| 
Mazumdar realises the difficulty and asks us 
to come to an independent finding on the 
evidence on the record, due regard being had 
to the provisions of s. 12 of the Bihar Money- 
lenders Act. But on the materials on the 
record I do not feel justified in expressing 
any opinion on the point The parties as 
well as the Court seemed to have overlooked 
the provisions of s. 12 of the Act. In my opi- 
nion, therefore, the proper course would be to 
set aside the order for instalments. It will 
be open, however, to the defendants to raise 
the objection in execution proceeding under 
the provisions of s. ll of the Bihar Money- 
lenders Act of 1939. If proper materials 
are then brought on the record, it will be 
for the Court to detide whether any case for 
granting instalments has been made out or 
nob. 

In the result I would allow the appeal in 
part and modify the decree passed by the 
Court to this extent that there will be no 
order for instalments and that the plaintiffs 
will be entitled to pendente lite interest at 
ten annas per cent. per annum simple from 
the date of the suit till the expiry of two 
months from this date which I would fix as 
the pericd of grace. The decretal amount 
will carry future interest at six per cent. per 
annum from the date of the expiry of the 
period of grace fixed by this Court until 
realisation In other respects the decree of 
the Court below will stand. As regards this 
Court, the parties should bear their own 
costs. 

Harries, C. J. —I agree. 


S. Appeal allowed. 
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CALCUTTA HIGH COURT 
Oriminal Revision No. 1130 of 1940 
March 19, 1911 
BARTLEY AND MAHOMED Akram, JJ. 
TARA M{[A—AccustD—PETITIONER 
VETSUS 
EMPEROR—OPPOSITE PARTY 
Evidence Act (I of 1812), s. 1l4—Finger-prints of 
man found upon pizce of stolen property— Presump- 
tion, if arises against him. 
It is more than doubtful if any presumption under 
s 114, Evi. Act, can arise against any person merely 
because his finger-prints were found upon a piece of 
stolen property. 
Mr. S. S. Mukherjee, for the Petitioner. 
Order.—This Rule must be made abso- 
lute. The petitioner was convicted under 
s. 380, I. P. C., on the allegation that he 
stole a trunk in the house of the complainant, 
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The only evidence in the case was that when 
“the trunk was recovered hy the investiga- 
ting officer some time after the theft, finger- 
prints were found on it which were identi- 
fied by an expert as those of the petitioner. 
The only other item of evidence in the case 
came from the complainant who deposed 
that the petitioner had handled the brung 
2 or 3 days before the occurrence in the com- 
plainant’s own house. This story was sup- 
ported by a defence witness. But the Courts 
below held that the complainant had turned 
hostile and that the defence witness could 
not be believed. The learned Judge further 
held that as the finger-prints were those of 
“the petitioner-appellant who had handled 
the trunk within a few hours of the theft 
there was a presumption. against him under 
s. 114, Evi. Act, which presumption had not 
been rebutted. 

It is more than doubtfulif any presump- 
tion under s. 114, Evi. Act,. could arise 
against any person merely because his finger- 
prints were found upon apiece of stolen 
property. Further, in the present case, it 
cannot be said that there was any evidence 
upon which the Courts below could have 
come to the conclusion that the petitioner 
was guilty of 
explanation given by the informant himself. 
The Rule is accordingly made absolute, the 
conviction of the petitioner and the sentence 
passed upon him are set aside and he will 
be discharged from his bail. 

9, Rule made absolute. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 51 of 1938 
September 2, 1941 
Tyomas, ©. J. AND GHULAM HASAN, J. 
KESEO RAM AND ANOTHER—OBJECTORS 
— APPELLANTS 

~ VETSUS 
Mst. RAM DULARI—DECcREE-NOLDER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908‘, s. 53—Mort- 
gage by two brothers of joint Hindu family — Suit on 
mortgage tmpleading also sons of executants — Persoxal 
decree given against execulanits — Suit dismissed 
against sons — Maccution of decree against whole 
family property held could not be allowed Son's 
share held not liable. — 

Two brothers of a joint Hindu family executed a 
mortgage. The mortgagee brought a suit on mortgage 
for the sale of the property and impleaded also thesons 
of the mortgagers and prayed for the decree against the 
sons also. ‘Tha Court passed only a personal decree 
against the executants only and no mortgage decree 
was passed and the suit was dismissed as against the 
sons. The decree-holder sought to execute the decree 
against the whole family property : 
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` Held, that the decree-holder could not be allowed to 
proceed in execution against the shares of the sons in 
the properties and the fact that no plea of illezality or 
immorality of the debt was raised by the sons in their 
written statement could not take away the effect of the 
decision dismissing the claim against them. 


Ex. D. A. against the order of the District 
Judge of Fyzabad, dated October 6, 1938. 


Messrs. Haidar Husain and H. H. Zaidi, 
for the Appellants. 
Mr. M. Wasim, for the Respondent. 


Judgment.—This second execution of 


 decres appeal arises out of the judgment and 


decree passed by the, District Judge of 
Fyzabad, dated October 6, 1938, dismissing 
the appellants’ objection in appeal and setting 
aside the order of the Civil Judge of Fyza- 
bad, dated January 13, 19388. 

‘The appeal arises in the following way. 
One Balmakund has two sons, Gokul 
Chand and Ram Chandra. Gokul Chand 
has two sons Kesho Nath and Bishan 
Nath, appellants, Ram Chandra has two 
sons, Bhairon Nath and Badri Nath. On 
August 14, 1922, Gokul Chand and Ram 
Chandra execnted a simple mortgage of 
certain properties in favour of Sital Prasad, 
the deceased husband of Mst. Ram Dulari. 
Sital Prasad having died Mst. Ram Dulari 
filed a suit on April 27, 1936, on the basis of 
the mortgage against Goku] Chand and Ram 
Chandra. In the suit Mst. Ram Dulari 
claimed the amount due on the mortgage by 
sale of the property. She also claimed a 
personal decree against Gokul Chand and 
Ram Chandra inthe event of the sale pro- 
ceeds being not found sufficient to satisfy 
the plaintiff’s claim. In para. 8 of his 
written statement, dated July 10, 1936, 
Gokul Chand pleaded that he and his bro- 
ther formed a joint Hindu family with their 
sons, that the property in dispute was 
ancestral and joint family property and that 
the mortgage-deed was without legal neces- 
sity and was not executed for the benefit of 
the family, and a desree for sale could not, 
therefore, be made. He also mentioned that 
the sons of the two defendants were neces- 
sary parties to the suit in any case. On the 
same date two applications were made, one 
by thesons of Gokul Chand and the cther 
by the sons of Ram Chandra, supporting the 
prayer contained in para. 8 of the written 
statement of Gokul Chand about impleading 
the defendants’ sons as parties to the suit. 
It was stated in these applications that unless 
the sons were made defendants, their 
interests would be prejudicially affected. 
The plaintiff did not oppose the prayer for 
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the sons of Gokul Chand and Ram Chandra 
being made co-defendants. Accordingly on 
the same day the Court ordered that the 
sons of defendants Nos. ] and 2 be made co- 
defendants, and the plaint be amended 
accordingly. The newly made defendants, 
were also directed to file written statements. 
The plaintiff amended the plaint by adding 
another relief which was to the following 
effect that if the relief in para. 1, namely, 
the recovery of money by the sale of the 
mortgaged property be not granted for 
some reason or other, then a simple money 
decree may be granted in favour of the 
plaintiff against all the defendants, or at any 
rate against defendants Nos. 1 and 2. 

The learned Civil Judge held that the 
property covered by the mortgage was 
ancestral and joint family property of all the 
defendants Nos. 1 to 6, that there was no 
legal necessity for the execution of the mort- 
gage in suit and that the transaction ‘as a 
mortgage failed altogether. He also held 
that the plaintiff was entitled to a money 
decree under s. 65 of the Indian Contract Act 
against the executants of the mortgage deed, 
namely, against defendants Nos. 1 and 2 
only, and consequently decreed the suit 
against them alone. As regards defendants 
Nos. 3 to 6 the Court ordered the claim to be 
dismissed. On April 6, 1937, the decree- 
holder-respondent filed an application for 
-execution of the decree against the entire 
joint family property. The appellants, who 
are the sons of Gokul Chand, filed objections 
under s. 47 of the Civil P. C. opposing the 
application for execution on the ground that 
as the decree-holder’s claim had heen dis- 
missed against them, the decree-holder could 
only get the right and share of the judgment- 
debtors attached, and not the share of the 
objectors. The learned Civil Judge of 
Fyzabad relying upon the authority of 
- Bijat Raj Singh v. Ram Padarath, (1935 
O. W. N. p. 1113) (1), held that as the decree 
in execution was passed in a suit in which 
the objectors were impleaded as defendants, 
and the decree was passed personally against 
Gokul Chand and Ram Chandra, and the 
~ claim was dismissed against them and others, 
their share in the joint family property could 
be attached and sold in execution of the 

ecree. 


The learned District Judge in appeal was 
of opinion that prima facie the decision in 
Bijat Raj Singh’s case (1), was conclusive on 
the point, but he distinguished it on certain 


, (1) 1935 O W N 1113; 158 Ind. Cas, 490; 1935 OL R 
524; 8 R 0102; A I R 1936 Oudh 139, 
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grounds and observed as follows :--- 

“I can find nothing on the record which wouid 
suggest that if the mortgage was found invalid the 
plaintiff wanted a declaration thatthe personal decree 
against the mortgagors should bs enforceable against 
the entire joint family property. The 1s3u23, except 
for the last general issue, relate mainly t> the valis 
dity of the mortgage anl the question whether the 
plaintiff was entitled t9 a money decree, and if 9) 
against which defendants. It appears t> me in 
these cirsumstancas that the liability of tha sins t3 
pay their fathers’ debts cannot be heli to bə res 
judicata, as their liability except under the mortgage 
was never consiterel and no relief was claimed 
against them except under the mortgage.” nee 

He applied the ordinary legal principle 
under which the sons are liable for their 
fathers’ debt, not tainted with illegality or 
immorality, and allowed the appeal. The 
objectors thereupon preferred the present 
appeal. A 

The only question that calls for determina- 
tion is the legal effect of the decree which 
was passed by the Civil Judge in 1936, and 
which is naw sought to be executed against 
the objectors’ interest in the joint family 
property. Having heard learned Counsel on 
both sides we have arrived at the conclusion 
that the appeal before us is concluded by the 
authority of the decision in 1985 O. W. N. 
p. 1113 (1). It was held in the above case 
that . 


“ where in a suit onthe basis of a mortgage-deed a 
money decree only is passed against a Hindu mort- 
gagor, the suit against his sons and grandsons, who 
are sought to be made liable, being dismissed, and 
the decree dismissing the claim against them is al- 
lowed to become final, the decree-holder ‘is barred 
from enforcing the decree against the interest of the 
sons and grandsons by the rule of constructive res 
judicata as well as by the provisions of O. Hi, r, 2, 
Civil P. 0.” 


Two points wers stressed in the judgmen: 
of the lower Appellate Court in distinguish- 
ing Bijai Raj Singh’s case (1), from the 
present case. The first ground of distinc- 
tion is that in Bijai Raj Singh’s case (1), sons 
and grandsons were impleaded by the plain- 
tiff ab initio, while in the present case they 
were impleaded under the orders of the 
Court at the instance of the defendants. 
This dislinetion, in our opinion, makes no 
difference whatever to the principle enun- 
ciated in that case. The second ground of 
distinction is that in Bijat Raj Singh’s case 
(1), sons and grandsons raised the plea that 
the debt wasimmoral, and, therefore, they 
were not liable, and the issue framed on 
that point was decided against them. It is 
true that in the present case no question of 
illegality or immorality of the debt was 
raised by the sons after they had been 
impleaded as defendants to the suit. ‘That 
however, in our opinion cannot take away 


af 
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the effect of the decision dismissing the claim 
against the sons. 


It has been argued before us on behalf of 
the respondent that the relief for personal 
decree under s. 65, of the Indian Contract 
Act could be granted only against the- 
executants of the mortgage-deed, and that it 
was not possible for the Court to grant that 
relief against the sons, who were no parties 
to the deed. There is no doubt, nowever, 
that the relief for a personal decree was 
actually added against the sons after they 
had been impleaded as defendants in the 
suit, and that relief was definitely and un- 
equivocally refused by the Civil Judge, who 
dismissed the claim against them. Under 
these circumstances we are of opinion that 
the grounds of distinction made out by the 
lower Appellate Court do not affect the 
applicability of the principle enunciated in 
Bijai Raj Singh's ease (1), and do not take 
away the force of res judicata applicable to 
the case, The decision in Bijai Raz Singh's 
case (1), refers with approval to the Full 
Bench decision of the Madras High Court 
reported in Ramaswami Nadan v. Ulaga- 
natha Goundan, (I. L. R. 22 Madras, p. 49) 
(2), and a decision of a Bench of this Court 
reported in Raja Bakhsh Singh v. Raja 
Fam, (i0 O. W. N. p. 629) (3). In the latter 
case the mortgage-deed was executed by 
Badri Singh and Chandika Singh, who were 
members of a joint Hindu family governed 


-by Mitakshara Law. Badri Singh died, and 


the mortgagee brought a suit to enforce the 
mortgage against Chandika Singh, the two 
sons of Badri Singh and five grandsons of 
Badri Singh. The trial Court passed a 
simple money decree against the estate of 
Badri Singh in the hands of the two sons and 
against Chandika Singh, and dismissed the 
claim against other defendants including the 
five grandsons of Badri Singh. The decree- 
holder applied for the execution of decree 
not only against Chandika Singh and two 
sons of Badri Singh, but also against the 
interests of his five grandsons in the joint 
family property inspite of the fact that the 
suit had been dismissed against them. The 
objection of the grandsons was dismissed by 
the Civil Judge, but was allowed by this 
Court which ordered their interest in the 
family property to be released from attach- 
ment. This view was upheld by their Lord- 
ships of the Judicial Committee on appeal 
vide Raja Ram v. Raja Bakhsh Singh, (1937 


(2) 22 M 49. 
(3)10 OW N 629; 144 Ind. Cas. 397; AIR 1933 
Oudh 309; Ind. Rul. (1933) Oudh 242, 


196 IC 
O. W. N., p. 1199) (4). Their Lordships 
observed that 

“if the debt in question was not contracted for pur- 
poses regarded as immoral by the Hindu Law, and if 
the respondents being grandsons of Badri, Singh were 
liable therefor tothe extent of their interest in the 
joint family property, then the Subordinate Judge’s 
decree of May 13, 193], was erroneous. The appel- 
lants should have appealed therefrom, claiming that, 
instead of dismissing the suit as against the respond- 
ents, the Subordinate Judge should have given decrees 
against them in like manner as against defend- 
ants Nos. lto 3, namely, as representatives of Badri 
Singh for a snm tobe realised out of any property of 
Badri Singh cme to their hands. Such a decree 
passed in accordance with s. 52 of the Civil P. C., 
would -have attracted the operation of s. 53, and the 
respondents’ interests inthe joint property would have 
been liable to attachment under the decree notwith- 
standing that such interests were not ‘property of the 
deceased’ inthe strict meaning of those words. The 
same result might have been attained in more ways 
than one had the appellant recovered judgment against 
Badri Singh in his lifetime. But the interest of the 
respondents cannot be regarded as property of their 
deceased ancestor come to the hands of their co-par- 
ceners, defendants Nos. 1 to 3 or any ofthem. The 
respondents having been dismissed from. the suit with 
costs cannot be made liable under the decree.” 

The proposition deducible from the deci- 
sion of the Privy Council is stated in the 
following passage in Hindu Law by Raghava- 
chariar, 1939, edition, p. 320 : — 

“ Where a sujt against sons and grandsons on a 
mortgage executed by the father was decreed only 
against the estate of the father in the sons’ hands 
but was dismissed as against the grandsons, the 
decree-holder could not proceed for the realisation of 
his decree against the interests of the grandsons.” 

Two cases referred to in the judgment of 
the lower Appellate Court, namely, Shiam 
Lal v. Ganeshi Lal, (I. L. R. 28 Allahabad, 
p. 288) (5) and Mohan Lal v. Bala Prasad, 
(A. I. R. 1922 Allahabad, p. 310) (6), deserve 
some notice. In the former case the suit 
was brought against the father on the basis 
of a pro-note executed by him alone, and the 
son was impleaded by the plaintiff as a 
defendant to the suit. The Court passed a 
decree against the father alone and dismissed 
the suit against the son. Whena portion of 
joint family property was sought to be sold 
in execution of the decree, the son brought 
a suit for a declaration exempting his 
interest in the joint family property. The 
two lower Courts decreed the suit, but the 
decision was reversed on appeal to the High 
Court by a learned Single Judge of that 
Court who held that a decree could not be 
enforced against the son, or any property in 


(4) 1937 O W N 1199; 172 Ind. Cas. 5; 10 R P C119; 
AIR 1938 P07; 19370 L R 614; 1937 A L R 982; 
4BR 169; 42 CW N 200; 19P LT1: 47 L WI; 
(1938)1 ML J41;40 Bom. L R 277; 66 O L J 422; 13 
Luck 61 (P O). 

(5) 28 A 288; A W N 1906, 33; JALI 10. 
ane A IR 1922 All. 310; 69 Ind. Cas. 754; 44 A 
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which he had any interest. This view, how- 
ever,was dissented from on a Letters Patent 
Appeal by a Bench of the Allahabad High 
Court which expressed the view that the dis- 
missal as against the son of the suit left him 
as still liable as a Hindu son to pay his 
father’s debt unless—it was not suggested 
_ here—the debt was tainted with immorality. 
No authority is cited in support of this 
conclusion, nor has any reference been made 
to the principle of res judicata or O. II, r. 2, 
Civil P. C. We regret we are unable to 
agree with the view taken by the learned 
Judges in the above case. The cas3 in 
A. I. R. 1922 Allahabad 310 (6), is distingu- 
ishable from the present case on the ground 
that in that case the decree-holder did not 
seek a simple money decree against the sons 
in the suit, while in the present case there 
was a Specific prayer to that effect. In any 
case we are not prepared to follow the view 
enunciated by the Allahabad High Court, if 
it runs counter to the views taken by the 
two successive Benches of this Court, one of 
which was ultimately approved by their 
Lordships of the Privy Council. 

The result is that we allow the appeal, set 
aside the judgment and decree of the lower 
Appellate Court and restore that of the trial 
Court with costs throughout. 


S. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal No. 39 of 1941 
May 27, 1941 

B. K.. MUKHERJEA AND ROXBURGH, JJ. 

PROMODE NATH SINHA ROY AND 
OTHERS—JUDGMENT-DEBTORS—ÅPPELLANTS 

versus 

Smt. RASESHWARI DASSI AND ANOTHER 


— DECREE-HOLDERS—RESPONDENTS 

Bengal Money-lenders Act (X of 1940), s. °6 (6) 
(a) Gi), Gi)—-Order under, if: appealable—aA ppeal, 
whether lies against new decree made—Application 
refuszd—Rem2dy stated—Civil Procedure Code (Act 
V of 1908), s. 47—A pplicability —Essentials. 

An order mide under s. 36 (6) (a) (4), Ben. Money- 
lenders Act, either granting or refusing a prayer for 
re-opening a decree dves not come under s. 47, Civil 
P. O., andis not appealable as sucs. If the decree 
is re-opened and a new decree made, an appeal would 
undoubtedly lie against the new decree which super- 
sedes the old, under s. 96, Civil P. ©. Such an appeal 
could be taken not only by the decree-holder who is 
prima facie aggrieved by the amendment, but by the 
judgment-debtor also on the ground that it did not go 
far enough in hisfavour. But if the application of 
the judgment-debtor under s. 36 (6) (a), (©, Ben. 
‘Money-lenders Act, is refused, there is no provision 
of law under which an appeal would lie against the 
order of refusal and the only remedy of the aggrieved 


PROMODE NATH SINHA ROY V. RASESHWARI DASSI (CAL.) 


683 


party would be to apply for revision under s. 115, 
Civil P. C. Ths remedy of the aggrievel pirty is, 
therefore, practically the sama whether tie order is 
made under sab-cl. (i) or sib-2l. (44) of s. 36 (8) (a). 

In order tə attract the operations of s. 47, Civil P. 
C., it is necassary thatthe ordor must b> male by 
the cxecutiig Court and it mass deternias, as be- - 
tween the parties to ths suitor thsair repressatatises 
any question relating 6) exccution, discharge and sabis- 
faction of the decree. 


A. from the original order of the Sub- 
Judge, lst Court, Hooghly, datel December 
9, 19 £0. 

Mr. Gopindra Nath Das and 
Hemanta Kumar. for the Appellants. 


Messrs. Ramaprosid Mukherjee. Bhola- 
nath Roy and Bhudari Mohan Chatterji, 
for the Respondents. 


Lala 


Judgment.—Tifis app2al is on behalf of 
the judgment-debtors and it is directed 
against an order made by the Subor linate 
Judge, first Court, Hooghly, on an applica- 
tion presented by the appellants under 
s. 36, Ben. Money-lenders Act, in connection 
with the execution of a mortgage decree. 
The material facts are notin controversy 
and may be shortly stated as follows : The 
respondents who were mortgagees3 instituted 
a suit against the appellants to enforce 
their mortgage bond, and a preliminary 
decree was passed in their favour on De- 
cember 22, 1939. The rate of intere3t stipu- 
lated in the mortgage bond was 12 per cent, 
(compound) with half-yearly rests. The 
Court considered this to be excessive ant 
reduced it tol0 per cent, (simple) in exer- 
cise of its powers under the Usurious Loans 
Act of 1918 and the Ben. Money-lenders 
Act of 1933. The decree was made final 
on May 17, 1940 The decree-holders applied 
for execution of the decree by sale of the 
mortgaged proparties in Title Execution 
Case No.1) 0f 1940, and in course of these 
execution proseedings the judg n2nt-dedtors, 
on November 11, 1910, presented an appli- 
cation under s. 36 (6) (a) (i), Bon. Money- 
lenders Act, 1910, praying inter alia -that 
they might be relieved of the liability to pay 
interest in excess of what was permissible 
under s. 30 of the Act, and that a new 
decree might be passed allowing them to 
p2y the decretal dues in 20 yearly instal- 
ments. The SuborJlinate Judge allowed 
this application in part; the decretal dues 
were reduced bya sum of Rs. 1,363-15-0 
which was found by the Court to be the 
excess interest allowed by the decree in 
contravention of the provision of s. 30, Ben. 
Money lenders Act. The Court, however, 
refused the prayer for instalments, being 
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of opinion that such order could be made 
only at the time of passing the preliminary 
decree and not afterwards. It is against 
this pait of the judgment that the present 
appeal has been preferred. 

Mr. Ramaprosad Mukherjee who appears 
for the decree-holders respondents has taken 
a preliminary objection relating to the com- 
petency of the appeal His contention is 
that the order of the Subordinate Judge 
does not come under s. 47, Civil P. C., and 
1s consequently not appealable as such. 
The appellants, therefore, could not have 
preferred this appeal as an appéal from an 
order under s. 47 of the Code. He concedes 
that it was open to the judgment-debtor to 
file an appeal against the decree itself as 
amended by the Court below, and that 
could have been heard as an appeal from an 
original decree provided it was presented 
In due form and the requisite court fees 
were paid. Mr. Das who appears for the 
appellant contends, on the other hand, that 
the order appealed against does come with- 
in the purview of s. 47, Civil P. ©. in our 
Opinion, the contention of Mr. Mukherjee 
18 sound and should be accepted. Under 
s. 36 (6) (a), Ben. Money-lenders Act, the 
powers conferred by sub-els. (4) and (iz) of 
the section could be exercised by the Court 
which passed the decree, when the suit was 
one to which the Act applied and the 
decree was not satisfied by January 1, 1939, 
either in a proceeding for execution of 
such decree or on an application for review 
of such decree made within one year from 
the date of the commencement of the Act. 
No provision for appeal has been made in 
the Act, when the Court grants or refuses 
to grant any relief under the sub-section, 
elther in a proceeding for execution of the 
decree or in an application for review. As 
no right of appeal exists or can be assumed, 
unless expressly given by a statute, the 
orders passed by the Court under s. 36 
(6) (a) could be challenged by way of ap- 
peal only when they are appealable under 
the provisions of the Civil P C. If an 
order is made on an application for review 
under s. 36 (6) (a) (ii), Ben. Money-lenders 
Act, no difficulty arises, in our opinion, in 
determining the rights of appeal. If the 
Court grants the prayer of the judgment- 
debtor and makes a new decree in the suit 
under s. 36 (2), an appeal would lie from the 
new decree under the provisions of the Civil 

. ©.: vide. Aditya Kumar v. Abinash 
Chandra (1) and Soudamini Dasi v. Nabalak 


(1) 34C W N 1002; 131 Ind. Cas. 258; AIR 1931 
Cal, 323; Ind, Rul. (1931) Cal, 434. 
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Mia (2). If, on the other hand, the application 
is refased, no appeal would. be competent 
and the only remedy of the judgment-debtor 
would be to come up by way of revision 
to this Court. 

When the order is made in execution pro- 
ceedings, the question that requires consider- 
ation is whether such order comes under 
s. 47, Civil P. CO, If this question is answered 
in the afirmative, an appeal would lie, 
whether any relief is granted or refused by 
the Court, provided the order isa final one 
and not merely interlocutory. In order to 
attract the operations of s. 47, Civil. P. O., 
it is necessary that the order must be made 
by the executing Court and it must deter- 
mine, as between the parties to the suit or 
their representatives, any question relating 
to execution, discharge and satisfaction of 
the decree. It seems to us to be extremely. 
doubtful whether the powers which the 
Court exercises under’ s. 36 (6) (a) (4), 
Ben. Money-lenders Act, are exercised by it 
aS an executing Court. Relief under s. 36 
(6) (a) can be given only by the Court 
which passed the decree, and its jurisdic- 
tion can be invoked either in course of an 
execution proceeding pending before it, as 
is laid down in sub-cl. (2) or on a proper 
application for review as contemplated by 
sub-cl. (77). But, in either case, it is the 
trial Court which has the jurisdiction to 
grant reliefs; an executing Court as such 
e. g., the Court to which decree is transmitted 
for execution, has no authority in such 
matters. 

But even if the order passed by the Court 
under s. 36 (6) (a) (4), Ben. Money-lenders 
Act, be taken to be one made by an execut- 
ing Court as such, we do not think that it 
cau be said to decide a question relating to 
execution, discharge or satisfaction of a 
decree. Under s. 47, Civil P. O., the execut- 
ing Court can decide any question, the 
order in respect of which furthers, hinders 
or affects the manner of the carrying out of 
execution of the decree. It can decide also 
whether the decree that is going to. be exe- 
cuted is a subsisting and operative decree, 
capable of execution. But it cannot re open 
the decree and pass a new decree as it con- 
siders proper. The powers that are con- 
ferred by sub cls. (4) and (ii) of s 36 (6) 
(a) Gan, in our opinion, never be exercised 
by an executing Court under s. 47, Civil 
P. ©. The Act has not said any where that - 
an order made under s. 36 (6) (a) (2) would 
be treated as one under s. 47, Civil P.C., 

(2) 35-C W N 254; 133 Ind. Cas, 571; AIR 1931 Cal. 
578; Ind. Rul. (1931) Cal, 699, 
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and “the mete fact that it is made in execu- 
tion proceedings is not sufficient to attract 
the operation of the section when the 
question for determination is one which 
cannot by any stretch of reasoning come 
‘within its purview. On the other hand, it 
seems that the whole object of the section 
isto create a special and anomalous juris- 
diction, under which various directions could 
be given, some of while relate to the 
execution department while others relate to 
the reopening of the decree and to the 
making of a new decree; and all these 
powers could be exercised not only in 
execution proceedings but also in the suit 
itself on an application for review. 

In our opinion, therefore, an order made 
under s.* 36 (6) (a@)-(2), Ben. Money-lenders 
Act, either granting or refusing a prayer 
for re-opening a decree does not come under 
s, 47, Civil P. C., andis not appealable as 
such, If the decreeis re-opened and a new 
decree made an appeal would undoubtedly 
lie against the new decree which supersedes 
the old, under s. 96, Civil P. C. Such an 
appeal could be taken not only by the 
decree-holder who is prima facie aggrieved 
by the amendment, but by the judgment- 
debtor alsocn the ground that it did not 
go far enough in his favour. But if the 
application of the judgment-debtor under 
s. 36 (6) (a) (4), Ben. Money-lenders Act, 
is refused, there is no provision of law 
under which an appeal would lie against 
the order of refusal and the only remedy 
of the aggrieved party would be to apply 
for revision unders. 115, Civil P. C. The 
remedy of the aggrieved party is, therefore, 
practically the same whether the order is 
(8) (a) under sub-cl. (i) or sub-cl. (27) of 8. 36 

a). 

In the case before us the decree has been 
amended in part and the decretal dues 
have been reduced, although the Court below 
did not go further in making anew mortgage 
decree allowing instalments as prayed for 
by the judgment-debtor, in the manner 
contemplated by s. 34 ofthe Act. The judg- 
ment-debtors, in our opinion, have a right 
of appeal against the amended decree which 
isnow the final decree in the suit and in 
that appeal they can liaise the question of 
instalments which were denied to them by 
the Court below. No appeal, however, hes 
against the order refusing the prayer for 
instalments as an apreal from an order 
under s. 47, Civil P. C. We, therefore, 
agree with Mr. Ramprosad Mukherjee that 
the judgment-debtors could have preferred 
an appeal against ` the amended decree 
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itself. The present appeal that is before us 
can easily be converted info an appeal from 
a decree. It is only necessary to file a 
certified copy of the amended decree, if 
any such decree has been drawn up, and 
as Mr. Das confines his appeal to the claim 
for instalments only, a court-fee of Rs. 15 
only has got to be paid. We allow Mr. 
Das a fortnight’s time within which he 
can pay the deficit court-fees and file a 
certified copy of the amenaed decree. If 
such decree has been formally prepared. 
He can also make the necessary corrections 
in the memorandum of appeal within that 
time. On these things being done the ap- 
peal will be treated as an appeal from an 
original decree and be heard and disposed 
of accordingly. The appellants will be at 
liberty to move £n application for stay of 
execution of the decree as soon as the 
present appeal is converted into one from 
original decree. ; 
8. Order accordingly. 


ear EE 


OUDH CHIEF COURT 
Second Civil Appeal No. 309 of 1939 
September 1, 1941 
AGARWAL, J. 

HAR KRISHNA LAL AND OTEERS— 
DEFENDANTS—APPELLANTS 
versus 
Haji QURBAN ALI—PULAINTIFF AND 


OTHERS— DEFENDANTS— RESPONDENTS 

Tort—Joint tort-feasors —Suit for damages 
against thirteen persons on ground that- theircattle 
grazed plaintiff's crop—Compromis2 with three de- 
fendanis—Others, if still remain liable—No evidence 
that all defendants acted jointly-Joint decree 
against all, if can be passed—No evidinee as to 
damage caused by cittle of each d:ferdint—Nomt- 
nal damages held could be awarded. 

Where a plaintiff briugs an action for damages 
against several persons but compromises with one of 
them to the extent of the liability of that particular 
tort-feasor the others remain liable and are not exo- 
nerated from liability by reason of one man admit- 
ting his own guilt and agrecing to pay his quota of 
damages. 13% Ind. Cas. 77 (3) and1 Ind. Cas, 884 
(4), relied on. 

The plaintiff brought a suit against thirteer persons 
for the recovery of certain amount as damageson the 
allegation that the defendants duishonestly let loose 
their cattle and grazed his sugar cane crop. The 
plaintiff compromised with defendants Nos. 7, 8 and 10 
and they paid certain amounts to the plaintiff and 
were exempted. ‘there was no finding that all the 
defendants acted jointly. There was nothing to show 
that the cattle of the defendants acted in concert, 
The Court passed a joint decree against all the de- 
fendants. lt was argued that as all the defendants 
were trespassers and as the plaintiff compromised with 
three of them, he could not pursus his remely against 
the others. There was also nothing toslow the amourt 
of damage caused by each set of thedefendants ; 
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Held, that all the defendants were joint tort-feasors 
and the plaintiff had not lost his remedy against the 
rest of the defendants because he compromised with 
seme of the tort-feasors. 

Held, also that the Court was rot justified in 
giving a joint decree for all the damages against all 
the defendants. 

filed, further that in the absence of evidence to show 
what damages were caused by the cattle of each set 
of defendants, only nominal damages could be award- 
ed to the plaintiff. 


S. C. A. against the order of the Additional 
tt Judge of Sitapur, dated August 28, 
1939. 


Mr. K.N. Tandon, for the Appellants. 


Mr. Mohammad Ayub, for Respondent 
No. 1- 


Judgment.— This second appeal arises 
out of a suit brought by the respondent 
Haji Qurban Ali against thirteen persons 
for the recovery of Rs. 450 as damages on 
the allegation that the defendants dishonest- 
ly let loose their cattle and grazed his sugar 
cane crop on 3.97 acres. 

The suit was contested by defendants 
Nos. 1 to 5. They denied that their cattle 
ever glazed the plaintiff’s crop and also 
pleaded that the suit was bad for mis- 
joinder of parties and causes of action. It 
was said by the plaintiff that defendant 
No. 6 had released the cattle of defendants 
Nos. 1 to 5 from the pound as he was their 
servant. Defendant No. 6 admitted that 
fact. Defendant No. 9 admitted that his 
cattle had grazed the plaintiff’s crop. Defen- 
dant No. 12 also admitted it but stated that 
his cattle had done so in his absence. 
Defendant No. 11 denied that his cattle had 
grazed the plaintiff’scrop. Defendant No. 13 
was absent. The plaintiff compromised with 
defendants Nos. 7, 8 and 10. They paid 
certain amounts to the plaintiff and were 
exempted. 

The learned Munsif decreed the suit 
against defendants Nos.9 and 12 only and 
dismissed it against the rest. He held that 
there was no misjoinder of parties and causes 
of action but it was not proved that the 
cattle of any of the defendants other than 
9 and 12 had grazed the plaintiff's crop, and 
he awarded nominal damages amounting to 
Rs. 10 to the plaintiff against the defendants 
Nos. 9 and 12. There was an appeal by the 
plaintiff and the learned Civil Judge in 
appeal decreed the suit for Rs. 200 against 
defendants Nos. 1 to 5,9 and 11 to 13 and 
dismissed it against the defendant No. 6. 
Defendants Nos. 1 to 5, 9 and 11 have appeal- 
ed to this Court. 

The first point argued by the learned 
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Counsel for the appellants is that the suit 
was bad for misjoinder of parties and causes 
of action. Section 99 of the Civil P. ©. pro- 
vides that no decree shall be veversed or 
substantially varied, nor shall any case be 
remanded in appeal on account of any mis- 
joinder of parties or causes of action or any 
error, defect or irregularity inany proceed- 
ings in the suit not affecting the merits of 
the case or the jurisdiction of the Court. I 
need not go into the question whether there 
was misjoinder of parties and causes of 
action even because if there was any, the 
appellants cannot take advantage of the fact 
as enacted ins. 99. I donot think that the 
appellants have been prejudiced by reason 
of misjoinder and there is no question of the 
jurisdiction of the Court. ; 

It is argued that a joint decree has been 
passed against all the defendants and they 
have been prejudiced in this way. But if 
the defendants were jointly liable they have 
not been prejudiced and if they were not, the 
decree against them will be only as regards 
the amount for which they are liable, 


The second point argued is that al) the 
defendants were trespassers and as the 
plaintiff compromised with three of them, he 
could not pursue his remedy . against the 
others, Reliance is placed on Raghunath 
Singh Parmar v. Mukandi Lal, (A. I. R. 
1936 All., 780) (1) and Makhan Lal Lolaram 
v. Panchamlal Sheoprasad, (A. I. R. 1934 
Nagpur, 226) (2). In the Allahabad case the 
plaintiff had sued for damages for defama- 
tion. Two persons had defamed him but he 
accepted an apology from onè and sued the 
other. It was remarked that where there are 
joint tort-feasors, a compromise with one of 
them would debar the plaintiff from seeking 
a remedy against the others, but the principle 
was held not to be applicable to that case. 
In the Nagpur case it was held that if 
satisfaction is accepted as full and complete 
as against one person it operates in respect of 
the entire cause of action. In the present 
case the plaintiff had exempted only those 
defendants with whom he had compromised. 
He had not released his entire cause of action. 
It was held in Basharat Beg v. Hira Lal, 
(1932 A. L. J. R. 497) (3), that if a plaintiff 
enters Into a compromise with one joint tort- 
feasor, itis no bar to a decree against the 
others. The case of Ram Kumar Singh v. 


(1) AIR 1936 All. 780; 165 Ind. Cas. 892; (19386) A 
L J 1014; 1936 ALR 9:2;9 R A 335. 
(2) A I R1934 Nag. 226 152 Ind. Cas. 398: 31 N L 
R 27; 7R N 10). 
(3) (1932) A L J 497; 138 Ind. Cas. 77; AIR 1932 
All, 401; Ind. Rul. (1932) At], 358, 
e 
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Sheikh Alt Husain, (6 A. L. J. R. 135) (4), 
is quite similar to the present one. In that 
case the plaintiff had brought an action for 
damages against several persons but he com- 
promised with one of them to the extent of 
the liability cf that particular tort-feasor. 
It was held that the orders remained liable 
and were not exonerated from liability by 
reason of one man admitting his own guilt 
and agreeing to pay his quota of damages, 
I am of opinion that all the defendants were 
joint tort-feasors and the plaintiff has not 
lost his remedy against the appellants 
because he compromised with some of the 


. tort-feasors. 
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‘belonging to his client. 


The other point argued is that the defen- 
dants were not jointly liable each set of 
defendants being liable for the damages 
caused by hiscattle. No conspiracy or collu- 
sion of the: defendants was alleged in the 
plaint. What was alleged in para. 2 of the 
plaint was-that the defendants dishonestly let 
loose their cattle. It was nowhere alleged that 
they let loose their cattle with a view to have 
the plaintifi’s crop grazed. Each may have 
let loose his cattle without the knowledge of 
the other. The lower Courts have not found 
that all the defendants acted jointly. Reli- 
ance is placed by the learned Counsel for the 
respondent on a ruling Arneil v. Peterson, 
(1931 Appeal-Cases, 560) (5). In that case 
two dogs belonging to different owners acting 
in concert had attacked a flock of sheep and 
Injured several. Here there is nothing to 
show that the cattle of the defendants acted 
in concert. It is admitted that the plaintiff 
was not keeping any man .to look after his 
crop and so the cattle of the defendants may 
have trespassed into it quite independently 
and without concert on the part of their 
owners. The learned Civil Judge I think 
was not justified in giving a joint decree 
for all the damages against all the defen- 
dants. It was admilted in the beginning of 
the trial by the plaintiff’s Counsel that he 
could not say on what date the cattle of any 
particular defendant grazed in the fields 
There is nothing 
to show the amount of damages caused by 
each set of the defendants. There are three 
sets before me, defendants Nos. 1 to 5, Bhola 
defendant No. 9 and Bhagan defendant 
No. 11. The lower~ Appellate Court 
has found that the cattle of all the 
three sets of appellants grazed the plaintiff's 
crop. The finding of fact is binding on me. 
In the absence of evidence to show what 
damages were caused by the cattle of each 


(4) 6 ALJ 135: 1 Ind, Cas. 884; 31 A 173, 
(5) (1931) App. Cas, 560, 
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set of defendants, I can award the plaintiff 
only nominal damages which I assess at 
Rs. 9 against Hari Kishun Lal Rs. 10 against 


_the appellants Nos 2 to 5, Rs. 5 against the 


appellant Bhola, Rs. 5 against the appellant 
Bhajan, Rs. 5 against the respondent Bodhey 
alias Bodhan and Rs. 5 against the respon- 
dent Daya Ram. I grantrelief to the plain- 
tiff-respondent against the defendants-respon- 
dents Bodhey and Daya Ram under 0, ALI, 
r. 4, Civil P. ©. as the judgment of the lower 
Court proceeded on the grounds common to 
all the defendants. 

The result is that the appeal of the appel- 
lants is allowed to this extent that the plain- 
tiff's suit is decreed for Rs. 5 against Hari 
Kishun Lal, Rs. 10 against Murtinjal Singh, 
Kalka Singh, Indra Bali Singh and Chhotey 
Singh, Rs. 5 against Bhola, Rs. 5 against 
Bhajan, Rs. 5 against Bodhey and Re, 5 
against Daya Ram. Parties to receive and 
pay costs in all the Courts according to 
success and failure. 

S. Appeal allowed. 


ee 


MADRAS HIGH COURT 
Referred Trial No. 211 of 1940 
February 3, 1941 
Burn Orre., C. J. AND HAPPELL, J. 

In re SORIMUTHU PILLAI—PRISONER 


ACCUSED. 

Penal Code (Act XLV of 1860), s. 
—Circumstances justifying imposition of lesser 
penalty -Sessions Judge need not recommend case 
to Government but himself award lesser penalty, 

Where the murder was not premediated or there 
were reasons for disagreement which might very well 
have provoked the quarrel, it is not necessary to 
take a recommendation for commutation of death penal- 
ty to the Govt. If there are circumstances which 
justify the imposition of the lesser penalty the Sessions 
J udge can do so. 


302— Sentence 


Refd. T. by the Court.of Session of 
the Tinnevelly Division for contirmation of 
the sentence of death passed upon the said 
prisoner in case No. 106 of the Calendar for 
1910 on November 15, 1940. 

Mr. V.T. Rangaswami Iyengar, for the 
Accused. 

- The Public Prosecutor, for the Crown. 


Burn Offg., C. J.—The appellant has 
been convicted by the learned Sessions 
Judge of Tinnevelly for the murder of his 
sister Parvathi and for attempting to murder 
his sister’s daughter Gomathi. He has been 
sentenced to death for the offence of murder 
and the learned Sessions Judge has quite 
properly not passed any separate sentence 
for the offence of attempting to murder, 
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The case wasa simple one and there was 
a large number of eye-witnesses. The ap- 
pellant’s daughter Valli (P. W. No. 10) had 
been married to Rangayya a son of the ap- 
pellant’s sister Parvathi. Rangayya died 
on June 23, 1940 and his bcdy was cremated 
before the appellant and his daughter 
Valli could reach the village. Appellant’s 
brother Avadiappa Pillai (not examined as a 
‘witness) appears to have said that since 
Rangayya’s body had been cremated. Valli’s 
Thali ought to be taken off at once, Valli 
and her father both objected to this. There 
were further troubles caused by the fact 
that Parvathi who wasa woman cf some 
means had made a will in which she had 
expressed her intention of leaving her pro- 
perty in equal shares to her three sons. After 
the death of Rangayya fhe accused wanted 
his sister to make a gift to Valli of the 
share that would have been given to her hus- 
band under the will. Parvathi herself ac- 
cording to the evidence of P. W. No. 3 re- 
fused to comply with this request. 

In these circumstances very early in the 
morning of the first July the appellant began 
“to beat the woman of the house with a short 
but heavy rice pounder or pestle (M. O. 


No.1). He struck his sister Lakshmi (P. 
W. No. 11). He hit his daughter (P. W. 
No, 10). He hit P. W. No. 5 the daughter 


of the deceased, Gomathi. He hit his wife 
Kali (P. W. No. 9). Then his sister (deceas- 
ed) cried out from the kitchen and he went 
into the kitchen and struck her on the Lead 
fracturing her skull. Parvathi died at about 
6 r.m., the same night. There were 5 eye- 
witnesses (P. Ws. Nos. 3, 4, 5,7 and 8) and 
the learned Sessions Judge has left out of 
account the evidence of P. Ws. Nos. 3 and 9 
thinking it doubtful whether they could 
have seen exactly what happened. But he 
has found no reason to disbelieve the evi- 
dence of P. Ws. Nos. 4, 7 and& Relying 
upon their evidence the learned, Sessions 
Judge convicted the appellant for the murder 
of his sister and for attempting to murder 
Gomathi. We think that the conviction 
arrived at by the learned Sessions Judge in 
which he agreed with two of the assessors 
and disagreed with the other two was cor- 
rect. But this we think is a case in which 
we can accede tothe plea finally made by 
the learned Counsel for the appellant in the 
matter of sentence. The learned Sessions 
Judge in para. 18 of his judgment has stated 
which we think do afford sufficient ground 
for mitigating the punishment in this case. 
He hus pointed out that the murder was 
not permediated, that there were reasons 
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for disagreement which might very well 
have provoked the quarrel on the morning 
of July 1, and that the unfortunate plight 
of his daughter Valli must have caused the 
appellant a considerable amount of pain. 
These circumstances have moved the learned 
Sessions Judge to recommmend that in this 
case the Govt. might commute the death 
penalty. Itis not necessary in. such a case 
to.take a recommendation to the Govt. If 
there are circumstances which justify the 
imposition of the lesser penalty the Sessions 
Judge could do so. Confirming. the convic- 
tion of the appellant for murder we set aside 
the sentence of death and sentence him - 
instead to transportation for life. ‘The con- 
viction for attempt to murder also is con- 
firmed. 


N.-D. Order accordingly. 


SS Klana 


LAHORE HIGH COURT 
Second Appeal No. 1443 of 1940 

May 15, 1941 

BECKETT, J. 
CO-OPERATIVE SOCIETY, THATHI 

MUSA LIAN—DEFENDANT—ÅPPELLANT 

VETSUS ` - 
AQIL HUSSAIN SHAH—PLAINTIFF— 


RESPONDENT 

Co-operative Societies Act (II of 1912), s. 42 (2) (e) 
and (b)—Directions in s. 42 (2) (e) are mainly direc- 
tory —Debt due to society in liquidation—Liquidator 
if can make order under s. 42 (D (e), having force of 
decree in respect of debt—Such debt, if contribution 
within s. 42 (2) (b)—Claims against or on behalf of 
society except in regard to matters expressly reserved 
for liguidator’s determination must be settled by 
means of suits. 

Section 42 (2) (b) and also s. 42 (2) (e), Co-operative 
Socicties Act, must be read asa whole the directions 
given in cl. (e), 3. 42 (2) were intended to be mainly 
administrative. A liquidator has no power under s. 42 
(2) (e) to make an order baving the force of a decree in 
respect ofa debt due to a society in liquidation, Such 
a debt is not included in contributions mentioned in 
s,42(2)(b). The claims against the society unless 
they have been accepted by the liquidator and the 
claims on behalf of the society except in regard to 
matters which are expressly reserved for the determina- 
tion by the liquidator must be finally settled by means 
of civil suit. 


S. A. from the decree of the Senior Sub- 
Judge, Jhelum, dated July 10, 1940. 
Messrs, Mohammad Amin and Mohsin 


Shah, for the Appellant. 
Mr. Achhru Ram, for the Respondent. 


Judgment.— The only question that arises 
in this appeal is whethe: s. 42 (2) (e), 
Co operative Societies Act, 1912, gives a 
liquidator power to make an order having 
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the force of a decree in respect of a debt 
due toa co-operative society in liquidation. 
It is admitted that the contributions men- 
tioned in cl, (b) would not include such a 
debt, but it is suggested that the general 
power to give directions in regard to the 
collection and distribution of the assets of 
the society, given incl. (e), might enable 
him to do so. | 

It seems clear from the wording of sub- 
s.(2)asa whole that this is not the effect 
.of cl. (e) The liquidator is first given the 
power to institute and defend a suit; he is 
then given power to investigate and deter- 
mine certain matters; and he is finally em- 
poweved to give directions in regard to the 
collection and distribution of the assets. 
When the clauses are thus set out, it will 
be seen that there are clear provisions re- 
garding the matters in respect of which the 
liquidator has power to adjudicate, and these 
appear to be confined to the internal affairs 
of the society. When there are claims 
against the society he is only empowered to 
investigate such claims and settle questions 
of priority. Had it been intended that he 
should have power of giving a final adjudi- 
cation on such claims, this would have been 
Clearly stated. As things are, such claims 
have finally to be settled by means of suits 
unless they have been accepted by the liqui- 
dator; and there is no reason to suppose 
that any different rule was intended to 
apply to the decision of claims on behalf of 
the society, except in regard to matters 
which are expressly reserved for his deter- 
mination. | 

This is further borne out by the wording 
of cl. (e) itself, which must also be read as 
a whole. The power is to give directions, a 
term which is not generally used to include 
the power of judicial determination and 
Stands out in contrast to the term used in 
the earlier clause. Again, the powers are 
given with regard to “the collection and 
distribution of assets,” which is a well- 
known phrase in connection with liquidation 
and analogous proceedings. When a liquida- 
tor or Receiver is given powers with regard 
to the collection or distribution of assets, 
this is not generally taken as implying any 
final powers of adjudication, in the absence 
of any express provision for that purpose. 
The fact seems to be that the directions 
given in cl. (e) were intended to be mainly 
administrative and that directions under 
this clause must be distinguished from 
orders which can be enforced as if they were 
decrees. It does not seem to make any dif- 
ference whether the order is made against a 
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past or present member or net; for, if the 
clause is to be taken as including the power 
to adjudicate upon disputed claims, this 
would have to be enforced against everyone 
alike. For these reasons, I dismiss this 
appeal with costs. 

D. Appeal dismissed. 


OUDH CHIEF.COURT 
Second Civil Appeal No. 117 of 1938 
September 9, 1941 
GHULAM Hasan, J. 

Rana UMA SHANKAR SINGH 

AND ANOTHER—DEFENDANTS—A PPELLANTS 

versus 
ABDUL KARIM KHAN— 
PLAINTIFF—RESPONDENT 

Limitation Act (IX of 1908), s. 12 (2)—Time re- 
quisite for obtaining copies—Judgment delivered by 
trial Court on day when Civil Courts closed for 
vaca'ton—Party applying for copy of judgment and 
decree on first day when Courts re opened after vaca- 
tton—Period of vacation, if canbe excluded as time 
requisite for obtaining copies. 

Whera the judgment of the trial Court, sought to be 
appealed against, is pronounced on the day when the 
Civil Courts close for the vacation and the party 
wishing to appeal applies for a copy of the judgment 
and decree on the very first day when the Civil Courts 
re-open after the vacation it is just and reasonable to 
hold that the psriod of the vacation should be excluded 
as time requisite for obtaining the copies under s. 12 (2), 
Lim. Act. 68 Ind. Cas. 250 (1), relied on 35 Ind, Cas, 
888 (2) and 146 Ind, Cas, 931 (3), referred to 174 Ind, 
Cas, 50 (4), distinguished. 


S.C. A. against the order of the District 
Judge of Sitapur, dated January 18, 1938, 


Mr. S. N. Roy, for the Appellants. 


Mr. Akhlaque Husain, for the Respon- 
dent. 


Judgment.—This is a second civil appeal 
by the defendants against the judgment 
and decree of the District Judge of Sitapur 
modifying the decree passed by the Munsif 
of Biswan at Sitapur decreeing the plaintiff’s 
suit. 

The facts are that the plaintiff-respondent 
instituted a suit against the two appellants 
and a third person, who was defendant No. 3 
in the case but is no longer a party to the 
appeal, for recovery of Rs. 425. Defendant 
No. 1 is the zumindur of village Randa 
and defendant No.2 is the manager of his 
estate. In village Randa there is some sandy 
land in which straw grows The plaintiff's 
allegation was that the defendant No. 9 
acting aS manager on behalf of the defen- 
dant No.1 sold to him straw on the said 
sandy land for 1343 Fasli for a sum of 
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Rs. 120 which the plaintiff paid, but when he 
went to cut straw he was resisted by the 
defendants. It was alleged that the defen- 
dant No. 3, who was also given a contract 
by the defendant No. 2 for cutting straw, 
took away all the straw, thus depriving the 
plaintiff of the profits that he would have 
derived out of the sale of the straw. The 
plaintiff claimed Rs. 120 paid by him and 
Rs. 300 as damages for theless caused to 
him. 

The case of the detendants Nos. ] and 2 
was that the sandy land comprised an area 
of 2400 bighas kham out of which 1000 bighas 
kham was given to the plaintiff and 
1200 bighas kham was sold to the defendant 
No. 3, that the plaintiff had taken posses- 


sion of his area and got the straw cut and 


the grass grazed the plaintif had further 
appropriated the straw of the area assigned 
‘to defendant No. 3 and brought the suit 
when he was pressed to pay compensation 
to the defendant: No. 1. 


Defendant No. 3 denied the theka of the 
straw andthe grass of land in suit having 
been given to the plaintiff. He denied that 
he was responsible for a breach of the 
contract between the plaintiff and defendants 
Nos. j and 2, and stated that ifthere had 
been any breach of the contract, defendants 
Nos. land 2 alone were responsible to the 
plaintiff. 


The trial Court held that the straw of the 
sandy land had been sold to the plaintiff; 
and defendants Nos. ] and 2 were prompted 
by mean ideas to makea little more profit 
in backing out of the contract and giving 
it to the defendant No.3. It also found 
that the straw had been given to the plain- 
tiff without specification ofany area. The 
trial Court further held that the plaintiff 
did not cut the straw as was alleged by the 
defendants. In the result it granted a decree 
for Rs. 120 to the plaintiff against the defen- 
dants Nos. 1 and 2and as in the Court's 
opinion there was no satisfactory proof of the 
amount of loss caused to him for the 
breach of contract by defendants Nos, 1 and 
2. it dismissed the plaintiffs claim for 
damages. 

The plaintiff alone appealed against that 
portion of his claim, which had been 
negatived by the trial Court. Defendants 
Nos. 1 and 2 acquiesced in the decree of 
the Court and filed no appeal. The learned 
District Judge in appeal gave a finding upon 
a consideration of the evidence on the record 
that the plaintiff was entitled to Rs. 180 
at least as compensation for the loss caused 
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to him. Accordingly he enhanced the 
decretal amount from Rs. 120 to Rs. 250. 

It appears from the judgment of the lower 
Appellate Court that after the appeal had 
been filed the office had raised the question 
that the appeal was barred by time, It 
appears that the judgment of the trial Court 
was delivered on June 3, 1937, when the 
Civil Courts closed for the vacation. The 
plaintiff applied for a copy of the judgment 
and decree on July 5, 1937, namely on the 
very first day when the said Courts re-open- 
ed after the vacation. The copy was ready 
on July 8, 1937, and was actually delivered 
tu the plaintiff on July 12, 1937. The appeal 
was filed by the plaintiff in the lower 
Appellate Court on July 14, 1937. The 
learned District Judge held relying on 
certain cases that the appeal was within 
time. 

Defendants Ncs. 1 and 2 have now pre- 
ferred the second appeal. Learned Counsel 
on behalf of the defendants-appellants has 
not questioned the decree of the lower 
Appellate Court on the merits, and rightly 
so, as the finding recorded by that Court is 
a finding of fact which is not open to ques- 
tion in second appeal. He has, however, 
raised three points in support of the appeal. 
The first question raised by him is that the 
appeal to the lower Appellate Court was 
barred by time and ought not to have been 
entertained. It has been contended before 
me that the plaintiff was not entitled to the 
exclusion of the period of vacation and, 
therefore, his appeal must be held to be 
time-barred. The question is whether 
under s. 12 (2) of the Lim. Act the 
time requisite for obtaining the copy of 
the decree appealed from can be held to 
include the period of the vacation in the 
present case. It would in my opinion be 
just and reascnable to hold that the period 
of the vacation should be excluded as time 
requisite for obtaining the copies. It was 
held in Abdul Ghaffor v. Mst. Rasulunnissa 
(A. I. R. 1922 Oudh 59)(1) by Daniels, A. J.C. 
(afterwards Mr. Justice Daniels) in similar 
circumstances that it is reasonable to include 
vacation as part of the time requisite for 
obtaining copy. The Patna High Court has 
taken a similar view and-has gone the 
length of holding that in a case where the 
judgment is pronounced on the last day of 
the closing of the Courts the question whe- 
ther the application for copy is filed on the 
re-opening day or later is irrelevant and 
the holidays must necessarily be excluded as 

(1) A I R 1922 Oudh 39;68 Ind, Cas 250; 25 O C71; 
9O0L J 436. . 
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time requisite for obtaining the copy. (See 
Debi Charan Lal v. Mehdi Husain, 35 Ind. 
Cas, 888 (2), and Pithesar Nath Tewari v. 
Janakdeo Nath Tewari, (A. I. R. 193k 
Patna 4) (3). 

Learned Counsel for the appellants has 
relied on Puttu Lal v. Bhagwan Dass (A, 
IVR. 1938 All. 106) (4). That case, however, 
is distinguishable on the facts. There the 
judgment was pronounced on the last work- 
ing day before the Courts closed for vaca- 
tion. The Courts re-opened on July 4. No 
application for the copy was made on that 
date and such an application was made only 
on July 7. The learned Judges held that as 
the application for copy had been made after 
the limitation period had expired, tae-period 
of limitation could not be extended under 
8. 12 (2) of the Indian Lim. Act. The learned 
Judges further did not approve of the view 
taken by the Patna High Court. 

I am, however, inclined to follow the view 
taken by the learned Additional Judicial 
Commissioner in Abdul Ghaffor v. 
Rasulunnisa (A. I. R. 1922 Oudh 39) (1) and 
hold that the appeal filed before the lower 
Appallate Court was within time. 

The second point raised on -behalf of the 
appellants is that there would be no cause 
of action against the appeilants for the loss 
or damage caused to the plaintiff and con- 
sequently they should have been exempted 
from the liability for damages. It appears 
that this plea for exemption from liability 
was not raised in the trial Court. As a 
matier of fact the defendants-appellants 
acquiesced in the decision of the trial Court 
when a decree was passed against them for 
recovery of Rs. 120. That decision was 
allowed by the appellants to become final. 
According to that decision the appellants are 
liable for the refund of Rs. 120 because the 
plaintiff was not allowed to cut the grass 
which had been sold to him. If the plaintiff 
had no cause of action against the defen- 
dants-appellants, then no decree should have 
been passed against them. In view of the 
decision arrived at by the trial Court as 
regards the liability of the appellant to pay 
Rs. 120, which is now final, it cannot be 
contended that there was no cause of action 
against the appellants. It follows, therefore, 
that it isnot open tothe appellants now to 
contend that they are equally exempt from 

(2) 35 Ind Cas. 888; 20C W N 1303; 1 P LJ 435; 1 


PL W209; A I R 1916 Pat, 317. 
(3) A IR 1934 Pat. 4; 146 Ind. Cas. 931; 6 R P 
299 


(4) A ÜR 1938 All. 106; 174 Ind. Cas. 50: 1937A L J 
1219 1938 A L R245; 10 R A 53151 L R(1938) All. 
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liability for the loss or damage caused to 
the plaintiff by their breach of contract. The 
contention bas no force and is, therefore, 
rejected, 

Lastly, it has been contended that the 
suit was cognizable by the Revenue 
Court at any rate in respect of the claims 
for compensation and not by the Civil 
Court. Learned Counsel for the appellants 
has argued that straw is included in the de- 
finition of land under s. 3 (3) of the Oudh 
Rent Act and any claim for compznsation 
against the defendants-appellants lay in the 
Revenue Court under s. 108 (9) of the Oudh 
Rent Act. This point was not raised in any 
of the Courts below, and I am not prepared 
to entertain it at this belated stage. 

I hold, therefore, that the judgment and 
decree of the lower Appellate Court is per- 
fectly justified and dismiss this appeal with 
costs. 

S. Appeal dismissed. 


_ _ LAHORE HIGH COURT 
Criminal Revision Petition No. 295 of 1941 
June 2, 1941 
BHIDE, J. 

LABH SINGH—PETITIONER 
versus 
Mst. PUNJAB KAUR--RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss, 488, 
386—Magistrate under s. 488 cannot attach immov- 
able property—Proper procedure. i 

Under s. 488, Criminal P. C., a Magistrate has no 
jurisdiction to attach immovable property. ‘The amount 
due in cases under s. 483,can berealized in the same 
manner as fines and if immovable propsrty is to be 
attached, the warrant of sale should be sent to the Col- 
lector in accordance with s. 386, Criminal P. C., 


Cr. R. P. against an order of the Magis- 
trate, First Class, Kasur, dated November 
4, 1939. 

Mr, Mathra Das, for the Petitioner, 

Sardar Jhanda Singh, for the Advocate- 
General, for the Respondent. 


Order. —Ib is conceded that the order of 
Mr, Pran Nath Bhalla, Magistrate, in attach- 
ing the immovable property in proceedings 
under s. 488, Criminal P. C., was illegal. 
The amount due in such cases can be rea- 
lized in the same manner as fines and s. 386, 
Criminal P. C., shows that if immovable 
property was to be attached, the warrant of 
sale should have been sent to the Collector, 
I accordingly set aside the aforesaid order 
and direct the Court to procesd to realize 
the amount due according to law. 


Order set aside, 
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| PRIVY COUNCIL 
_ Appeal from the Lahcre High Court 
July i6, 1941 


LORD CHANCELLOR (Viscount SIMON), LORD 
ÅTKIN, LORD THANKERTON, LORD RUSSELL 
„OFr KILLOWEN AND Sin GEORGE RANKIN 


‘MUHAMMAD NAWAZ— PETITIONER 
versus 


EMPEROR— RESPONDENT 


Judicial Committee Rules—R, 8—Criminal appeals 
befcre Board—Counsel’s certificate of fitness of case 
—When should be issued—Limiis of jurisdiction 
exercised by Board in criminal appeals, stated. 

It is a very serious matters for the Counsel in 
India to certify under r. ĝ, Judicial Committee 
Rules that the petitioner has reasonable grounds of 
appeal to the Board, when in fact there are no basis 
Whatever for tke certificate to be given not only 
because those who so certify are misusing their pro- 
fessional position, but because the due course of crim1- 
nal justice is interfered with ifthe delay of applica- 
tion to the Board is interposed without any valid 
reason between the judgment of the Court in India 
and the dus execution of the sentence which that 
Court thinks it right to pronounce. 

The Judicial Committee is not a revising Court of 
criminal appeal: that is to say, itis not prepared or 
required to re-try a criminal case, and dces not con- 

cern itself with the weight of evidence, or the con- 
flict of evidence or with inferences drawn from evi- 
dence, or with questions as to corroboration or con- 
tradiction of testimony, or aS to whether there was 
sufficient evidence to satisfy the burden of prcol. 
Neither is it concerned to.review the exercise by the 
previous tribunal of its discretion as to permitting 
cross-examination asa hostile witness or in awarding 
particular punishments. 


The Judicial Committee cannot be asked to re- 
view the facts of a criminal case, or set aside con- 
clusions of fact at which the tribunal kas arrived. 
In all such cases an appeal on such grounds is use- 
less, and isindeed an abuse of the process of the 
Court. Broadly speaking, the Judicial Committee 
will only interfere where there has been an inirings- 
ment of the essential principles of justice. An ob- 
vious example would be a conviction following a trial, 
where it could be seriously contended that there was 
a refusal to hear the case of the accused, or where 
the trial tock place in his absence, or where he was 
not allowed to call relevant witnesses. Similarly, of 
course, if the tribunal was shown to have been cor- 
rupt, or nol properly constituted, or incapable of 
understanding the proceedings because of the langu- 
age in which the proceedings were conducted. An- 
other and obvious example would arise if the Court 
had no jurisdiction either to try the crime, or to pass 
the sentence. There must be something so irregular, 
or 60 outrageous, as to shake the very basjs of 
justice. In re Dillet (1) and 140 Ind. Cas. 290 ©), 
referred to. 


Their Lordships thought it proper to issue warning 
to the Counsel in India, that if petitions continue to 
reach. the Board which never should have been certi- 
fied, it would be necessary to call the attention of 
tlie suitable authorities in the area from which such 
petitions come to the continued disregard of the rule 
by the certifying Connsel concerned. 
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Lord GChancellor.--The Judicial Com- 
mibtee has before if this morning }3 petitions 
for special leave to appeal in criminal cases 
in formn pauperis. All the proposed 
appeals are from the High Court of Judica- 
ture at Lahore, which in each instance has 
confirmed the decision of a Sessions Judge 
sentencing the petitioner to death for 
murder. In each of these 13 cases the papers 
before their Lordships include (as r. 8 of the 
Judicial Committee Rules requires) a certifi- 
cate signed by Ccunsel in India that the 
petitioner has reasonable grounds of appeal 
to this Board. 

Their Lordships regret to find that, with 
the possible exception of the petition in the 
ease Of Rehmat v. King-Hmperor, there 
is no basis whatever on which a certificate 
could, or should, have been given expressing 
the opinion that there were grounds on 
which the petition could properly be pre- 
sented. This isa very serious matter not 
only because those who so certify are mis- 
using their professional position, but because 
the due course of criminal justice is inter- 
fered with if the delay of application to the 
Board is interposed without any valid reason 
between the judgment of the Court in India 
and the due execution of the sentence which 
that Court thinks it right to pronounce, 

Their Lordships’ attention is called to the 
fact that this is nct the first time that a 
batch of petitions has been brought before 
the Board praying, on wholly inadequate 
grounds, that appeals may be brought 
against death sentences for murder which 
have been duly confirmed by the High Court 
of Lahore. This has happened several times, 
e.g.,in May last 9 such petitions came before 
the Board from Lahore, together with one 
from Oudh, one from the North West 
Frontier Province, and one from Sind. In 
these cases also the certificates as to reason- 
able cause of appeal, without which no 
application was possible, were equally un- 
warranted. = l 

It is evident that there exists in parts of 
India, and especially inthe Punjab, a serious 
error as to the strict and definite limits 
within which the Judicial Committee enter- 
tains appeals from a criminal sentence, 
Their Lordships must assume that these 
certificates are given under a misundérstand- 
ing of the true position, as otherwise some 
of them could only be explained as proceed- 
ing from an utter disregard of the solemn 
: nd serious responsibilities of the Counsel 
who certify. Their Lordships, therefore, 
desire to restate, in unmistakable terms; the 
limits of the jurisdiction exercised in crimi- 
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nal appeals by the Judicial Committee, and 
trust that the explanation will be carefully 
noted in the quarters where it seems to be 
needed and that the practice, of which their 
Lordships have to complain will cease. 

The Judicial Committee is not a revising 
Court of criminal appeal: that is to say, it 
is not prepared or required to re-try criminal 
case, and does not concern itself with the 
weight of evidence, or the conflict of evi- 
dence or with inferences drawn’ from evi- 
dence, or with questions as to corroboration 
or contradiction of testimony, or aS so whe- 
ther there was sufficient evidence to satisfy 
the burden of proof. Neither is it concern- 
ed to review the exercise by the previous 
tribunal of its discretion as to permitting 
cross-examination as a hostile witness or in 
awarding particular punishments. In some 
of the certificates of Counsel which are 


before their Lordships in connection with - 


the present set of petitions the certificate 
sets out particular reasons why it is con- 
sidered that there is a reasonable ground 
for appeal, and these reasons disclose that 
the certifying Counsel has not appre- 
clated, or allowed for, the fact that the 
Judicial Committee cannot be asked to 
review the facts of a criminal case, or set 
aside conclusions of fact at which the tribu- 
nal has arrived. In all such cases an appeal 
on such grounds is useless, and is indeed an 
abuse of the process of the Court. 

It may be of assistance to Counsel, who 
- are considering whether they are justified in 
certifying that petition of appeal in a 
criminal case might reasonably be presented, 
to give illustrations, by way of contrast, of 
what are the limited but very important 
grounds on which a petition in a criminal 
case may properly be presented. Broadly 
speaking, the Judicial Committee will only 
interfere where there has been an infringe- 
ment of the essential principles of justice. 
An obvious example would be a conviction 
following a trial, where it could be seriously 
contended that there was a refusal to hear 
the case of the accused, or where the trial 
took place in his absence, or where he was 
not allowed to call relevant witnesses. 
Similarly, of course, if the tribunal was 
shown to have been corrupt, or not properly 
constituted, or incapable of understanding 
the proceedings because of the language in 
which the proceedings were conducted, 
Another and obvious example would arise if 
the Court had no jurisdiction either to try 
the crime, or to pass the sentence. 

These limitations upon the interference of 
the Judicial Committee with convictions 
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arrived at by tribunals charged with crimi- 
nal jurisdiction beyond the seas, have been 
again and again laid down in the clearest 
terms at this Board. It is sufficient to quote 
Lord Watson’s words: 

“The rule has been repeatedlv laid-down and has 
been invariably followed, that Her Majesty will not 
review, or intefere with, the course of criminal pro- 
ceedings, unless it is shown that, by a disregard of the 


- forms of legal process, or by some violation of the 


principles of natural justice, or otherwise, substantial 
or grave injustice has been done, Re Dillet (1).” 

Or as Lord Dunedin said, “There must be 
something so irregular, or so Outrageo us, 
as to shake the very basis of justice’ Mohin- 
der Singh v. King-Emperor (2). 

Their Lordships have thought it right on 
this occasion to re-state these principles at 
some length in the hope that it will assist 
practitioners, who are asked to certify in 
support of a propoSed petition, in determin- 
ing whether it is in accordance with their 
professional duty to do so. They trust that 
these observations will have a beneficent 
effect. If, indeed, after this explanation and 
warning petitions continue to reach the 
Board which never should have been certifi- 
ed, it will be necessary to call the attention 
of the suitable authorities in the area from 
which such petitions come to the continued 
disregard of the rule by the certifying 
Counsel concerned. Their Lordships must 
make it plain that no reflection 1s involved 
upon the conduct of Counsel or solicitors 
representing these petitioners before the 
Board to-day: they cannot properly be held 
responsible for improper certificates signed 
by other Counsel in India. 

Their Lordships will, therefore, humbly 
advise His Majesty that all the petitions 
should be dismissed. — 


D, Petitions dismissed. 


(1) (1887)12 App. Cas. 459; 56 LT 615; 36W. R 
81; 16 Cox OC 241. 

(2)59 I A 233, 140 Ind. Cas. 290; A I R 1932P C 
234: (1932) Cr. Cas. 7.6; 13 L 479; 36 L W 542;9 O 
WN 914; Ind. Rul. (1932) P O 337; 3ŁCr. L J 18; 33 
PL R873; 64M L J77; 56 C LJ 593 (P C), 
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; OUDH CHIEF COURT 
Second Civil Appeals Nos..67 and 68 of 1938 
and C. M. Appeal No. 6 cf 1939 
September 9, 1941 
BENNETT AND GHULAM Hasan, JJ 
Thakurain KAILASH KUNWAR 
— PLAINTIFF — APPELLANT 
VETSUS 
RAGHUBAR DAYAL AND oTHERS—: 
DEFENDANTS— RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 7 (1) (a), 6—“Proceedings” referred toin s. T (1) 
_(a), whether include proceeding pending at instance 
of landlord — Mere pronouncement of judgment, if 
proceeding — Nunc pro tunc principle mentioned in 
0. XXII, r. 6, Civil Procedure Code (Act V of 1908), 
af can be applied to other circumstances—Suit under 
s. 33, Agriculturists’ Relief Act (XXVII of 1934), 
if proceeding within meaning of s. 7 (1)(a)—Order 
under s. 6 passed on local holiday—V alidity. 

Proceedings referred to in s?7(1)(a) of the U.P. 
Encum. Estates Act, mean not only proceedings pend- 
ing against the landlord but include also proceedings 
pending at the instance ofthe jandlord, 191 Ind. Cas. 
415 (1) and 192 Ind. Cas. 264 (2), followed. 

The pronouncement of judgment is included in the 
proceedings referred to in s. 7 (1) (a) of the Encum. 
Estates Act. The “nunc pro tune” principle speci- 
fically sanctioned by the Legislature in one particular 
circumstance mentioned in O. XXII, r. 6, Civil P. C., 
should not be extended to other circumstances, 167 
Ind. Cas. 280 (3), referred to. 

A sujt by an agriculturist debtor under s. 33 of the 
Agri. Relief Act for an account of money lent to him 
is á proceeding pending in a Civil Court in respect of a 
private debt within the meaning of s. 7. 

An order under s. 6 of the Encum. Estates Act passed 
by the Collector on a local holiday is not on that 
account a nullity, 


S. C. As. and ©. M. A. against the order of 
the District Judge of Sitapur, dated Novem- 
ber 30, 1937. 


Mr. Habib Ali Khan, for the Appellant, 


a K. P. Misra, for Respondents Nos. 2 
to ə. 


Judgment. — Second Civil Appeals 
Nos. 67 and 68 of 1938 are directed against 
judgments of the learned District Judge of 
Sitapur in first appeal delivered on Novem- 
ber 30,1937. We have also before us a 
miscellaneous appeal of the same appellant, 
Thakurain Kailash Kunwar, under s. 45 of 
the Encum.* Estates Act. It will be con- 
venient to dispose of all three appeals in one 
order, as they relate to the same matter. 


The facts are simple. Thakurain Kailash 
Kunwar sued under s. 33 of the Agri. Relief 
Act for an account in respect ofa mortgage 
executed in favour of the respondents. After 
instituting this suit she made an application 
under s.4 ofthe Encum. Estates Act, and 
the respondents then applied for stay of the 
proceedings under s, 33. 
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The Munsif who was trying the suit under 
s. 33 did not allow this application, his rea- 
son for disallowing it being that the proceed- 
ings were complete except for pronounce- 
ment of judgment. He accordingly pro- 
nounced judgrrent, finding that a sum of 
Rs. 93,182 was payable by the plaintiff, 
Thakurain Kailash Kunwar, tothe defend- 
ants in the case. < 

Both parties appealed to the District 
Judge. Thakurain Kailash Kunwar contest- 
ed the amount found due from her; while 
the defendants contended that the proceed- 
ings under s. 33 should have been stayed, 

The District Judge allowed the defend- 
ants’ appeal and set aside the Munsif’s order 
refusing stay ofthe proceedings. The ap- 
peal of Thakurain Kailash Kunwar was dis- 
missed (without costs). as in view of the 
order in the other appealit did not arise. 

Second appeals were preferred by Thaku- 
rain Kailash Kunwar in this Court against 
both orders. She also applied for stay ofthe 
proceedings before the Special Judge under 
the Encum. Estates Actin view of the ap- 
peals pending in this Court. The Special 
Judge refused to stay those proceedings un- 
less she obtained an order of stay from this 
Court. The miscellaneous appeal has been 
brought by Thakurain Kailash Kunwar 
against this order. 

The appeals first came before a learned 
Single: Judge of this Court and he referred 
them toa Benchas he considered that two 
important questions of law arose, namely,:— 

(1) Whether proceedings referred to in 
s. 7 (1) (a) of the Encum. Estates Act mean 
proceedings pending against the landlord 
or whether those proceedings include also 
proceedings pending’ at the instance of the 
landlord ; and 

(2) Whether the mere pronouncement 
of judgment in a case is or is not a proceed- 
ing within the meaning of s. 7 (1) (a) of the 

ct. 

Learned Counsel are agreed that the first 
question is now concluded by Bench deci- 
sions of this Court to the effect that the pro- 
ceedings referred to include proceedings 
pending at the instance of the landlord. The 
cases are Dildar Husain v. Baboo Lal, (1940 
O. A. 1052) (1) and Jai Shankar v. Maqbul- 
ur-lahman, (1940 O. A. 1204) (2). We have 
therefore, to consider only the second ques- 
tion. 

(1) 1940 O A 1052; 191 Ind. Cas. 415; 1940 OWN 
1126; 1940 O L R 732;1940 R D 576;13 R O 241; AI 
R 1941 Oudh 80; 16 Luck 287. 

(2) 1940 O A 1204: 192 Ind, Cas. 264; 1940 O W N 
1223; 1940 R D 598; 1941 O L R 98; 13 RO 336; 
A IR 1941 Oudh 119, 
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The learned District Judge remarked that 
he was quite unable to accept the view taken 
by the Munsif observing :— 

“Ag goon as tha Collector passed an order under 
s. 6 the proceedings under s. 33 of the Agri. Relief 
Act were bound to be stayed at whatever stage they 
had reached. It is immaterial whether the parties 
themselves had to do anything or not; the proceedings 
could not have terminated without an order passed by 
the learned Munsif. He could have very well stayed 
writing the judgment and could have stopped deliver- 
ing it. Ifhe had not delivered the judgment the pro- 
ceedings would not have come to an end.” , 

There is admittedly no authority directly 
on the point. Learned Counsel for the ap- 
pellant referred to the provisions of O. XXII, 
T. 6 of the Civil P.C. and various cases in 
which it has beeu held that judgment pro- 
nounced after the death ofa party may be 
considered to have been pronounced at the 
conclusion of arguments. Rule 6 of O. XXII 
reads as follows :— 

“Notwithstanding anything contained in the fore- 
going rules, whether the cause of action survives or not, 
there shallbe no abatement by reason of the death 
of either party between the conclusion of the hearing 
and the pronouncing of the judgment, but jadgment may 
in such case be pronounced notwithstanding the death 
and shall have the same force and effect as if it had 
been pronounced before the death took place.” 


The law is thus quite clear as regards 
cases where a party dies after the conclusion 
of the hearing and before judgment is pro- 
nounced. What is called the “nunc pro 
tune” principle is then applied. The judg- 
ment is deemed to have been pronounced 
immediately after the conclusion of the hear- 
ing. 

We have considered whether this legal 
fiction, specifically sanctioned by the Legis- 
lature in one particular circumstance only, 
should be extended to other circumstances, 
and it should be held-as a result that the 
proceedings in a case terminate immediately 
after the final hearing attended by the par- 
ties or their legal representatives. We do 
not think that we should apply this princi- 
ple to quite different circumstances, and un- 
less the judgment is thus, in effect, ante- 
dated, we are quite clear that the view taken 
by the learned District Judge is justified. 
The “proceedings” in a suit are referred to 
in several provisions of the Civil P. C. Sec- 
tion 141, provides that the procedure in re- 
gard to suits shall be followed, as far as 16 
can be made applitable, in all proceedings 
in any Court of civil jurisdiction. Rule 1 
of O. XX provides that after the case has 
been heard the Court shall pronounce judg- 
ment in open Court, either at once or at 
some future day, of which due notice shall 
be given to the parties or their Pleaders. 
Thus the Code expressly contemplates the 
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delivery of judgment at some future day, 
and this of itself is a reason for not adopt- 
ing the “nune pro tune” principle as appli- 
cable to all circumstances. Rule 16 of O. VI 
provides that at any stage of the proceedings 
the Court may order any matter in any 
pleading which may be unnecessary or Scan- 
dalous etc. tobe struck out or amended and 
r. 17 of the same Order empowers the Court 
to allow either party to alter or amend the 
pleadings at any stage of the proceedings. 
We have no doubt that the Court could exer- 
cise the power given by these rules at any 
time prior to delivery of judgment. We are 
of opinion, therefore that the pronouncement 
of judgment is included in the proceedings 
referred toins.7 of the Encum. Estates 
Act. 

Two other arguments, raising apparently 
new points, were addressed to us. The first 
was that as the order of the Collector under 
s. 6 was passed on a local holiday (November 
95, 1936), it was invalid and consequently 
there was no cause for a stay order under 
37. Wewere referred in support of this 
argument to a ruling given by a Single 
Judge of this Court in Ajodhia Nath v. 
Debi Dayal, (1937 O. W. N., 247) (3) to the 
effect that in view of the standing order of the 
Govt. of India no work of a civil nature can 
be done on a public holiday and ifit is done 
it amounts toa nullity. We think that all 
we need say on this point is that we are not 
prepared to hold that if the order under s. 6 
of the Encum. Estates Act was passed by 
the Collector on a local holiday it is on that 
account a nullity, So far as we are aware 
it was not challenged by an appealin the 
Revenue Court, the proper forum for that 
purpose. 

The other argument was that a suit by 
an agriculturist debtor under s. 33 of the 
Agri, Relief Act for an account of money 
lent to him is not a proceeding pending in 
a Civil Court in respect of a private debt 
within the meaning of s. 7. All that we need 
say about this argument is that we are clear- 
ly of opinion, that a suit under s. 33 is such 
a proceeding. 

These second civil appeals must, there- 
fore, be dismissed and the order of the 
learned District Judge upheld. The question 
raised in the miscellaneous appeal does not 
now arise. We accordingly dismiss all three 
appeals with costs. 

S. Appeals dismissed. 


(3) 1937 O W N 247; 167 Ind. Cas. 280,1937 O L R 
104; 9 R O 373; AIR 1937 Oudh 272. 
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PRIVY COUNCIL 
Appeal from the Patna High Court 
July 30, 1941 
Lorp Atkin, Lorp RUSSELL or KILLOWEN 
AND SIR GEORGE RANKIN 
Sri Sri BAIDYANATHJI— APPELLANT 


versus 


Smt. URMILA DEVI AND OTHERS— 
RESPONDENTS 

Limitation Act (IX of 1908), s. 10- Suit under s. 539 
of old Civil Precedure Code (Act XIV of 1882) corres- 
ponding to s. 92, Civil Procedure Code (Act V of 1908) 
for appointing a new trustee for temple and for vest- 
ing property in trustees in trust for temple—Decree 
in terms of section— Person appointed trustee accord- 
ing to scheme given in decree — Property of temple 
vested in him—Such person, whether trustee within 
meaning of s. 10, . 
` Called by whatever name, the high priest of temple 
or person in like position is only the manager and cus- 
todian cf the idol or the instijution. In no case is 
the property conveyed to or vested in him, noris he a 
‘trustee’ in the English sense of the term, although in 
view of the obligations and duties resting on him, he is 
answerable as a trustee in the general sense for mal- 
administration. But the case where the Court has 
exercised the powers conferred upon it by s. 539 cf the 
old Civil P. O., viz , to appoint a trustee and to vest the 
property in the trustee, and by virtue of the decree pro- 
nounced under tho section, the high priest is made a 
“trustee of all the properties movable and immovable 
devoted to the service” of the temple God, is an excep- 
tion to this general rule. Such a case falls within the 
words cf s. 10, Lim. Act, and a suit against the widow 
of the trustee for the recovery of the amount of the war 
bonds which were vested in her husband in trust for the 
temple, isnot barred by any length oftime 65 Ind, 
Cas, 161 (1), explained and approved, < 


Messrs. H.S. L. Polak &Co., for the Ap- 
pellant. 


Mr. C. Bagram, for the Respondents, 


Lord Russell of Killowen. — The only 
question which their Lordships have to de- 
termine in this appeal is whether the proper- 
ties of the Baidyanath temple were vested in 
trust inthe high priest of the temple with- 
in the meaning ofs. 10 of the Indian Lim. 
Act (IX of 1908). If the answer to this 
question isin the affirmative, the appellant’s 
suit is not barred by any length of time and 
this appeal must succeed. 


The suit was brought in the name of the 
Deity of the temple, through the present 
high priest, against the first respondent 
(who is the widow and executrix of the 
late high priest), to recover from her the 
principal moneys amounting to Rs. 4,200 due 
on certain war. bonds (which formed part 
of the temple y.roperties, but were retained 
by the widow as such executrix), together 
‘with a sum of interest thereon amounting to 
Rs. 2,577-2.0. 
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The suit was tried by the Subordinate 
Judge of Deoghar who, on June 28, 1935, 
ordered and decreed that the plaintiff was. 
entitled to recover from the widow 
Rs. 6,777-8 0 with subsequent interest. He 
decided in favour of tha plaintiff on the 
merits of the case, and upon the question 
whether the suit was barred by limitation 
(which was Issue -No. 5), he held that hy 
virtue ofa scheme for the temple manage- 
ment settled by a decree made on July 4, 
1901, the late high priest was an express 
trustee.of the war honds with the result. that 
the action was not harred. 

The widow appealed tothe High Court 
of Judicature at Patna. On December oO, 
1937, the appeal was allowed and the suit 
was dismissed with costs. While agreeing 
With the trial Judge as to merits, the learn- 
ed Judges of the High Court were of „Opi- 
nion that the lale priest was not a trustee, 
and that s. 10 did not apply. In those cir- 
cumstances, they held that Art. 48 of the 
Lim Act applied, and that the suit had not 
been commenced within the requisite period 
of three years. It was, therefore, barred. 

Their Lordships are unable to agree with 
the High Court ; they agree with thé view 
and reasoning of the Subordinate Judge. 

The decree. of July 4, 1901, was made in 
pursuance of the powers conferred by s. 539 
of the old Civil P. C., 1882 which ran thus:— 


“539. In case of any alleged breach of any express 
or constructive trusts created for public charitable or 
religions purposes, or whenever the.direction of the 
Court is deemed necessary for the administration of 
any such trust, the Advocate-General acting ex offcio, 
or two or more persons having a direct interest in the 
trust and having obtained the consent in writing of the 
Advocate-General, may institute a suit inthe High 
Court or the District Court within the local limits of 
whose civil jurisdiction the whole or any part of the 
subject-matter of the trust is situate, ‘to obtain a 
decree— a 
. (a appointing new trustees under the trust + 

(b) vesting any property in the trustees under the 
trust ; l , i 

(c) declaring the proportions in which its objects are 
entitled ; 

(d) authorising the whole or any part of its property 
to belet, sold, mortgaged or exchanged ; 3 

(e) sattling a scheme for its management; __ NK 
or granting such further or other relief asthe natuvé of 
ths case may require. A 

The powers conferred by this section on the Advocate- 
General may, outside the Presidency-towns, be, with 
the previous sanction of the Local Govt., exercised also 
by the Collector or by such officer as the Local Govt. 
may appoint in this behalf.” 8 i 


Such a suit was broughtin 1897, complain- 
ing of the conduct of the then high priest 
of this temple (who was defendant No. 1 to 
the suit), and praying—‘that a proper per- 
son may be appointed to be Sardar Panda, 
and that the debottar properties may be 
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vested in sucha person, and that the Court 
may frame rules for the management of the 
debottar properties, the said order to be 
made under s. 539 of the Civil P. C.” After 
a lengthy trial a decree was made, which 
was subseauently amended, but dated back 
to the date of the original decree, viz., July 
4, 1901. The relevant portions of this dec- 


rée are paras. 1 and 2, which run thus :— 

“7. That in the stead of defendant No. 1 a new 
Sardar Panda be elected to hold office for life accord- 
ing to the second rule given in Sch. A annexed hereto 
and that the said defendant No. 1 be removed fron the 
said office thereon. Defendant No 2 being the heir 
entitled to succeed under the first rule is disqualified on 
account of his minority, but shall Le entitled to succeed 
on the death of the Sardar Panda now to be elected pro- 
vided he be then duly qualified under the first rule in 
the said Sch. A. Thesaid Sardar Panda being duly 
elected shall be trustee of all the properties movable 
and immovable devoted to the service of the God 
Mahadeva Vaidya Nath Jiu established in Mauza 
Deoghar, district Santhal Parganas within the jurisdic- 
tion of this Court ; and that as such trustee he shall 
be bound to observe the conditions of his trust accord- 
ing to ancient usage and as laid down in Sch. B. 

2, That the whole of the said properties movable and 
immovable be vested in the said trustee immediately 
He a election subject to the conditions hereinafter set 

orth.” 


The Sardar Panda who was duly elected 
pursuant to that decree, was the high priest 
whose. widow and executrix is defendant 
No. 1 to the suit which is the subject of this 
appeal. 

The High Court, in coming to their deci- 
sion, relied upon the case of Vidya Varuthe 
Thirtha v. Balusami Ayyar (1), in which 
Mr. Ameer Ali, in delivering the judgment 
of the Board, used the following language 
in reference to high priests of temples ‘and 
persons in like positions :— 

“Called by whatever name, heis only the manager 
and custodian of the idol or the institution, In almost 
every case he is given the right to a part of the usufruct, 
the mode of enjoyment and the amount of the usufruct 

lepending again on usage and custom, In no case was 
she property conveyed to or vested in him, nor is hea 
trustee’ in the English sense of the term, although in 
view of the obligations and dutizs resting on him, he is 
answerable as a trustee in the general sense for mal- 
administration.” 


The judgment of the Board is without 
doubt a correct statement of the general law. 
It was a novel view when propounded, and 
it was followed by the amendment made to 
s. 10 bythe Indian Lim. Amendment Act (I 
of 1929). But the present case is one which 
ae facts is an exception to the general 
rule. 


(1) 48 I A 302 (311); 65 Ind. Cas. 161; (1921) M W 
N 449: 41M LJ 346: 44 M 831; 3 U P LR (P C)82; 
15 LW 78: 30MLT 66; 3 P L T245;296 OW N 
537; 24 Bom. L R629;20A L J -497;AI R1922P C 
123 (P O). , 
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In the present case the Court has exercis- 
ed the powers conferred upon it by the Code, 
viz., to appoint a trustee and to vest the pro- 
perty in the trustee. The words of s. 539 
and the words of the decree are equally 
plain: and by virtue of the decree pronounce- 
ed under the section, the late high priest 
was a ‘trustee of all the properties movable 
and immovable devoted to the service” of 
the temple God. The war bonds were ac- 
cordingly in fact vested in him in trust 
for a specific purpose and the plaintifl’s 
suit, falling within the words of s. 10 ofthe 
Ind. Lim. Act (IX of 1908), cannot be barred 
by any length of time. 

The appeal should, therefore, be allowed, 
the decree ofthe High Court should be set 
aside, and the decree of the Subordinate 
Judge should be restored. Their Lordships 
a humbly advice His Majesty according- 

y. 
The first respondent will pay to the ap- 
pellant his costs of the appeal to the High 
Court and of the appeal to His Majesty in 
Council. 

D. Appeal ailowed. 


CALCUTTA HIGH COURT 
ivil Rule No. 1188 of 1940 
February 20, 1941 
HENDERSON, J. 

NUT BEHARI DAS—PLAINTIFF— 
PETITIONER 
versus 
MAHAMMAD ALI—DEFENDANT 


l — OPPOSITE PARTY 

Bengal Non-Agricultural Tenancy (Temporary Pro- 
visions) Act (IX of 1940), s. 3—Only tenants who pay 
rent are protected by Act—Suit for arrears of rent 
and ejectment—Defendant denying that anything was 
due—Court should try preliminary issue whether rent 
is due, before deciding. whether suit should be 
stayed. ~ 

The only possible interpretation of the words used 
ins. 3isthat the Actis intended to protect tenants 
who do pay their rent and not tenants who do not. 104 
Ind. Cas. 581 (1), followed. 

Where in a suit both to recover arrears of rent and 
for ojectment the defendant denies that anything is due 
on account of rent, the Court should, before deciding whe- 
ther it ought to stay the suit or not, try as a preliminary 
issue, the question whether the claim for arrears of 
rent is established or not. Ifthe plaintiff proves his 
case and that he is also entitled to a decree for eject- 
ment, he will be entitled to a decree and the proviso 
will come in. If nothing is due on account of rent, 
then the suit will have to be stayed. 


C. Rule for setting aside the order of the 
Munsif, 3rd Court at Alipore (24-Parganas),’ 
dated June 27, 1940. 
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Messrs. Syamadas Bhattacharjya and 
Hiralal Chakravarty, for the Petitioner. 


Messrs. Nilkanta Chatterjee and Amod 
Chandra Sen, for the Opposite Party. 


Order.—This rule is directed against an 
order of the Munsifstaying the suit under 
the provisions of ActIX of 1940. The peti- 
tioner is the plaintiff and he instituted the 
suit both to recover arrears cf rent and for 
ejectment. The defendant denies that any- 
thing is due on account of rent. He also 
fileda prayer for staying the suit. The 
Munsif called uvon the plaintiff to withdraw 
either his prayer for ejectment or his prayer 
for arrears of rent. The plaintiff refused to 


do so and the Munsif then stayed the whole - 


suit. The plaintiff then obtained this rule. 
My learned brother Mitter J., in Purnendu 
Nath Tagore v. Narendra Nath (1), pointed 
out the difficulty that there is in interpret- 
ing s. 3 of the Act. In my opinion, the only 
possible interpretation of the unhappy words 
used is the interpretation which he has plac- 
ed upon them. To put it shortly the Act is 
intended to protect tenants who do pay their 
rent and not tenants who do not, 

The position, therefore, is that on the 
plaint, as filed, the defendant is not entitled 
to the stay ; he has, however, taken a de- 
fence that nothing is dueon account of rent. 
If that defence is well founded, then the 
suit will have to be stayed. Before the Mun- 
sif can decide whether he ought to Stay the 
suit or not, he must, therefore, try, aS a 
preliminary issue, the question whether the 
claim for arrears of rent is established or 
not. If the plaintiff proves his case and that 
he is also entitled to a decree for ejectment, 
he will by entitled to a decree and the 
proviso will come in. If nothing is due on 
account of rent, then thesuit will have to 
be stayed. The order of the lower Court is, 
therefore, set aside and he is directed to 
dispose of the matter in accordance with 
the directions contained in this judgment. 
The opposite party will pay the costs of 
the petitioner in the rule: hearing-fee is 
assessed at one gold mohur. 

S. Order accordingly. 


(1) 45 C W N22: 194 Ind. Cas. 581; A I R 1941 Cal. 
302; l4 R Ol. 
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OUDH CHIEF COURT 
Civil Revision Application No. 103 of 1940 
September 9, 1941 
BENNETT AND MADELEY, JJ. 
Babu KUSHAL CHAND—DECREE-HOLDER 
—APPLICANT 
Versus 
Babu SRI NARAIN AND OTHERS— 
JUDGMENT-DEBTORS—OPposITE Party |, 

Civil Procedure Code (Act V of 1908), s. 115— 
Question of jurisdiction raised—Before interfering 
with order it must he held that there was ““ case de- 
cided ’ within meaning of s.115—There was held no 
“case decided.” 

Where the question raised by the applicant in revi- 
sion is a question of jurisdiction, s. 115, Civil P. C., 
is applicable, but before the High Court can interfere 
with the order of the Judge onthe ground that he had 
exercised a jurisdiction not vestedin him by law, it 
must hold that there is a case decided within the 
meaning ofs. 115. 

An application made under ss. 4, 5 and 30of the 

P. Agri. Relief Act for the amendment of the 
mortgage decree was dismissed for default of pro- 
secution. An application was made under O, IX, 
r. 9 of the Civil P. O., for restoration, but it was 
dismissed. ‘lhe applicants subsequently filed a fresh 
application for amendment. The decree-holder raised 
a preliminary objection that the application was barred 
by the provisions of O. IX, r. 9, Civil P. O., which 
applied to proceedings under Agri. Relief Act jn view 
of s. 141, Civil P.O. The Civil Judge held that those 
provisions did not apply in view of the fact that a 
Court was required to comply with the provisions of 
ss. 4 and dof the Agri. Relief Act “notwithstanding 
anything contained in the Civil P. O., on application 
in revision : 

Held, that there was no“ case decided” within the 
meaning of s.115, 158 Ind. Cas. 949 (2), relied on, 


©. R. App. of the order of the Civil Judge 
of Fyzabad, dated October 26, 1940, 


Messrs. L. S. Misra and S. N. Srivastava, 
for the Applicant. 


Messrs. M. Wasim and P. D. Rustogi, for 
the Opposite Party. I 


Order. —This is an application in 
revision under s. 115 of the Civil P. O. 
against an order passed by the learned 
Civil Judge of Fyzabad, in proceedings 
under the Agri. Relief Act. 

For the purpose of considering this appli- 
cation itis only necessary to mention that 
certain applications for amendment of a 
decree obtained on a mortgage had been 
made under ss. 4, 5, and 30 of the Agri. 
Relief Act. There were altogether three 
persons concerned and only two of these 
joined in the first application. All three 
joined in the second application, but this 
application was defective, and accordingly 
a third application was presented on Feb- 
ruary 19, 1940. The first two applications 
had been consigned torecords on February 
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3, 1940. The third application was dismissed 
for default of prosecution on July 13, 1940, 
An application was made under O.1X,r. 9 
of the Civil P. C. for restoration, but it was 
dismissed on September 7, 1940. 

On September 7, 1940, the three persons 
concerned filed a fresh application for 
amendment ofthe mortgage decree under 
ss, 4,5 and 30 of the Agri. Relief Act. The 
decree-holder raised a preliminary objection 
that the application was barred by the pro- 
visions of O. IX, r. 9 cf the Civil P. C. under 
which where a suit has been dismissed under 
the previous rule in default of prosecution 
the plaintiff is precluded from bringing a 
fresh suit in respect of the same cause of 
action andcan only apply for an order to 
set the dismissal aside. 

It was sought to apply this provision to 
the proceedings under the Agri. Relief Act 
in view of the provision of s. 141 of the 
Civil P.C. that the procedure provided in 
the Code in regard to suits shall be fol- 
lowed, as far as it can be made applicable, 
inall proceedings in any Court of civil 
jurisdiction. Wehave also been referred 
in the same connection to the provision in 
s. 12 of the Civil P. C. that where a plain- 
tiff is precluded by rules from instituting 
a further suit in respect.of any particular 
cause of action, he shall not be entitled to 
institute a suit in respect of such cause of 
action in any Court to which the Civil P. C. 
applies. 

The learned Civil Judge took these pro- 
visions into consideration, but was of opi- 
nion that they were not applicable in view 
of the fact that a Court is required to 
comply with the provisions ofss. 4 and 9 
of the Agri. Relief Act “notwithstanding 
anything contained in the Civil P. C.” 

This application in revision against the 
order of the Civil Judge rejecting the pre- 
liminary objection preferred before him to 
the effect that in view of these provisions of 
the Civil P. ©. he had no jurisdiction to 
entertain the application for amendment 
contests the view taken by the Special Judge 
and contends that he should have held that 
he had no jurisdiction to entertain the 
application. 

The question raiséd by the applicant in 
revision is, therefore, a question of juris- 
diction, and to that extent s. 119, is appli- 
cable, but before wecan interfere with the 
order of the Special Judge on the ground 
that he had exercised a jurisdiction not 
vested in him by law, we must hold that 
there is a case decided within the meaning 
ofs.115, A preliminary objection is put 
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forward that the application does not lie on 
the ground that there has been no case decid. 
ed. 

On this point the learned Counsel for the 
applicant referred first of all to a Full 
Bench decision of this Court in Sahdeo Singh 
v. Chanun Kuer (50. W. N. 604) (1). In 
that case the Full Bench decided that an 
order allowing continuation of the trial of 
a suit, which had been stayed and which 
ought to have remained stayed under s. 10 
of the Civil P.C. is a “decided case” within 
the meaning of s 1llo. 

Learned Counsel conceded, however, that 
this view was not upheld in a later Full 
Bench decision of this Court in Paras Nath 
v, Ran Bahadur (1935 O. W. N. 1158) (2). 
In that case an order had been passed re- 
quiring the plaintiff to make good the de- 
ficiency in the court-fee within a certain 
time, and it was held that this being an 
interlocutory order and no case having been 
decided within the meaning of s. 115 no 
application in revision lay. 

Learned Counsel conceded that this de- 
cision is conclusive on the point and -must 
be followed by this Bench. If we dissented 
from the view adopted in it the only step 
which we could take would be to refer the 
question to another Full Bench. sHe argu- 
ed that we should be justified in so doing 
because in other cases subsequent to that 
of Paras Nath v. Ran Bahadur (2) the 
principle there laid down has been sub- 
jected tosome modification. In Mohammad 
Thtisham Ali v. Lachman Prasad (1940 
O. W.N., 610) (3) a Bench of this Oourt 
interfered in revision with an order allow- 
ing continuation of the trial of a suit on the 
ground that the Civil Court concerned had 
allowed continuation, though ib had found 
that its jurisdiction to proceed with the 
trial was temporarily ousted by the pro- 
visions of the Encum. Estates Act. The 
ruling in Sahdeo Singh v. Chanun Kuer 
(1) was followed. Reference was made in 
Mohammad Ihtisham AlWs case (3) to 
Paras Nath v. Ran Bahadur (2) and it was 
conceded that there were remarks in the 
judgment of Srivastava, J., in that case 
which would lead to a contrary conclusion, 
but it was said that “those remarks would 
not suffice by themselves to justify us in 
taking a different view”. It wasat the same 

(1)5 O W N 604; 111 Ind. Cas. 161; AIR 1928 
Oudh 355: 3 Luck. 650(F B). 

(2) 1935 O W N 1158; 158 Ind. Cas. 949; 1935 O L 
R 633; 8R O 138; A IR 1936 Oudh 22 (F B). 

(3) 1940 O WN 610; 187 Ind. Cas. 835; 12R O 


401; 1940 OLR 259; A I R 1940 Oudh 342; 1940 R 
D 314;15 Luck, 641, 
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time noted that a different view from that 
taken in Sahdeo Singh v. Chanun Kuer 
(1), had been taken by the Allahabad and 
Lahore High Courts. 

With regard to the decision in Moham- 
mad Ihtisham v. Lachman Prasad (3), we 
may observe that we should not be justified 
in following it, if (sic)is at variance with 
the decision in the Full Bench case of 
Paras Nath v. Ran Bahadur; (2) and if it 
can be reconciled with that decision and 
distinguished, there is no reason why we 
should follow it when the learned Counsel 
for the applicant concedes that Paras Nath 
v. Ran Bahadur (2) is directly in point and 
conclusive in the matter. 

Learned Counsel referred to other cases 
also with the object of showing that the 
decision in Paras Nath v. Ran Bahadur 
2) was open to doubt that the question 
might, therefore, be referred again to a 
Full Bench, but in the cases cited by him 
the question whether there had been a 
“case decided” was not expressly consider- 
ed. 

Apart from this, if we may say so, we 
See no reason to doubt the soundness of the 
view expressed’ in Paras Nath v. Ran 
Bahadur (2). It is said that time and 
money may be saved by finally disposing 
ofa preliminary point in a suit at an early 
stage and thereby possibly obviating the 
need for further proceedings in it, but in 
our experience more often than not an 
application in revision of this kind merely 
defers the disposal of the case. In the 
present case, but for this application in 
revision, the prcceedings in the application 
for amendment of the decree might well 
have been concluded ere now. 

For these reasons we are not prepared to 
interfere with the order passed and we 
dismiss this application with costs. 

D. Application dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 415 of 1941 
June 24, 1941 
Young, © J. AND BALE, J. 
KHURSHAID HUSSAIN SALIHON 
SHAH AND oTHERS—COoNVICTS— 
APPELLANTS 
; Versus 
EMPEROR— Opposite Party 
Criminal trial—Dying declaration—Murder charge 
—Several people implicated in dying declaration — 
No corroboration—Accused should not be convicted. 
A dying declaration which names only one person, 


and where the killing took place under circumstances . 
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where there could be no doubt that the dying man 
identified his assailant, is the very strongest possible 
form of evidence. Where, however, a large number 
of people are implicated it is a very different matter ` 
and in suci a case if there is no corroboration of the 
dying declaration the evidence is insufficient to prove a 
charge of murder, 


Cr. A. from an order of the Additional 
a Judge, Gujranwala, dated Mareh 
7, 1941. 


Messrs. B. R. Puri, Ghulam Mohy-ud-Din 
and Naranjan Das, for the Appellants. l 


Mr. Basant Krishan, Assistant Advocate- 
General, for the Crown. 


Young, ©. J.—Khurshaid Hussain and 
four others were charged in the Court of 
the learned Additional Sessions Judge, Guj- 
ranwala, with the murder of Irshad Hus- 
sain and As Ali. The learned Sessions 
Judge found them all guilty and condemned 
Khurshaid Hussain, Sher Shah and Mulak 
Shah to death, the other two to transporta- 
tion for life. The learned Sessions Judge in 
this case relied solely upon a dying decla- 
ration repeated three times by As Ali, one 
of the murdered men. According to that 
dying declaration the two deceased had 
come by train to Madharianwala. They 
were proceeding from there on foot when 
they were attacked by the five accused and 
two absconders, making seven in all. Irshad 
Hussain was shot by guns fired by Sher 
Shah and Khurshaid Hussain and As Ali 
was attacked by Anwar Shah and Mulak 
Shah who struck him with hatchets. The 
three others were not assigned any part in 
these murders. It is alleged that Irshad 
Hussain was cut into small pieces, his body 
wrapped in a bundle, put on the back ofa 
mare and taken away. His corpse has never 
been discovered. As Ali, on the other hand 
met one Ralla Singh and made an oral de- 
claration to him which was repeated by 
Ralla Singh when he made the first infor- 
mation report. In that declaration the de- 
ceased is alleged to have said that : 

“Khurshaid Shah son of Salihon Shah and his 
two sons-in-law, etc. have fired gunshots at Irshad 
Hussain and have taken him away after loading 
him on mare back and have injured me with hat- 
chets, etc,” 

It will be noticed that the name of only 
Khurshaid Shah is mentioned in this dying 
declaration. The next was an oral state- 
ment made to Ghulam Mohammad lambar- 
dar who came upon the spot. The lambar- 
dar alleges that As Ali mentioned all the 
seven names tohim. As Ali was then taken 
to a hospital where a written dying declara- 
tion was recorded by a Tahsildar on the 
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following day. This statement, mentions 
the seven, persons as the assailants and 
contains a good many other details which 
were not mentioned to other witnesses. In 
the lower Court the prosecution produced 
evidence concerning motive and two witnes- 
ses, one of whom Nawab gave evidence that 
he saw four only ofthe accused walking 
with two horses one of which was carrying 
a bundle on the night in question an1 that 
on this witness asking who they were, they 
threatened to kill him if he came near 
them. The other witness called in the 
lower Court, Inayat, stated that he saw one 
of the accused following the two deceased 
before the occurrence. The learned Sessions 
Judge discarded the evidence of motive and 
the evidence of these two witnesses. In this 
Court the learned Assistant to the Advocate- 
General sought to rely upon the evidence 
of Nawab. We have read it and heard him 
upon it and we are satisfied and that the 
learned Sessions Judge was right in dis- 
carding this man’s evidence. We think it 
highly improbable that, if he in fact met 
four of the accused after the murder when 
Nawab had no knowledge whatever of the 
murder, they would have been stupid 
enough to threaten to kill himif he came 
near, and further he had also to admit that 
when he went to the spot where As Ali was 
lying injured and 30 or40 persons including 
Ghulam Mohammad lambardar were pre- 
sent, he did not mention this most sus- 
picious incident of the four men with a 
bundle on a horse, who had threatened to 
kill him. 

We are left, therefore, with the dying de- 
claration of As Ali alone. The mere fact 
that the dying declaration has been repeat- 
ed three times does not make it any the 
stronger; in fact it weakens it to this extent 
that certainly one of the statements made 
by the deceased mentioned only one per- 
son’s name and two unnamed persons. But 
assuming that there was only one dying 
declaration which could not be criticised 
Which accused as many as seven persons, 
we consider it would be unsafe in this pro- 
vince to act on such evidence alone without 
material corroboration of it. The fact that 
As Ali, or indeed any other Punjabi in the 
same circumstances, had been killed would 
be quite sufficient cause for the dying man 
to seek to be revenged against as many re- 
latives of his assailant as possible. This 
Court has frequently remarked that a dying 
declaration which names only one person, 
and where the killing took place under cir- 
cumstances where there could be mo doubt 
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that the dying man identified his assailant, 
is the very strongest possible form of 
evidence. In a case like this however, 
where a large number of people are im- 
plicated itisa very different matter and 
we have no hesitation in holding that there 
being no corroboration of the dying declara- 
tion the evidence in this case is insufficient 
to prove a charge of murder. We therefore, 
accept this appeal, set aside the sentences 
of death and of transportation for life 
and direct that the appellants be set at 
liberty. 
D. Appeal accepted. 


- e 4 
; OUDH CHIEF COURT 
Civil Revision Application No. 131 of 1939 
September 3, 1941 
GHULAM Hasan, J. 
KANCHAN PRASAD—OBjzEoror 
—APPLICANT 
VErSUS 
Mst. HANSA AND ANOTHER— OPPOSITE 
PARTY 

U. P. Eneumbered Estates Act (XXV of 1934), 
s. 46— Civil Procedure Code (Act V of 1908), s. 115— 
Revision against decision of District Judge in appeal 
against decision of Special Judge second grade dis- 
missing claim under s.11, Encumbered Estates Act, if 
competent. 

The decision of the District Judge in appeal against 
the decision of a Special Judge of the second grade 
dismissing the claim under s. 11, U. P. Encum. Estates 
Act is final and bars interference by revision under 
s. 115 ofthe Civil P. C. In such a cases. 45 of the 
Encum. Estates Act, does not help the applicant at 
all, The power of revision, vests in the District Judge 
to whom appeals against the orders of the Special Judge 
of the second grade lie under s. 45 (2) ofthe U. P. 
Encum. Estates Act and not tothe High Court, and 
further such power can only be exercisei by the Dis- 
trict Judge in cases pending before the Special Judge 
and not inany case, which has already been disposed 
ofby him. 189 Ind. Cas. 265 (1), followed. 


C.R. App. of the order of the District 
Judge of Gonda, dated May 23, 1939. 

Mr. H. D. Chandra, for the Applicant. 

Mr, K.P, Srivastava, for Opposite Party 
No. 1. 


Order. — This is an application for re- 
vision against the order of the District 
Judge of Gonda upholding the order of the 
Special Judge, second grade of Bahraich, in 
appeal dismissing the applicant’s claim 
under s. 11 of the U. P. Encum. Estates Act, 

The order of the Special Judge was pass- 
ed on November 22, 1938 and the crder in 
appeal by the District Judge was passed on 
May 23, 1939. The present revision appli- 
cation was filedin this Court on August 23, 
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1939. This revision application is incompe- 
tent under s. 115 of the Civil P. C. in view 
of the Full Bench decision of this Court in 
Alt Mohammad v. Khalil Ahmad (1940 O. 
W.N.545) (1), which has since been followed 
in a number of cases. It was held by the Full 
Bench that the decision of the District 
Judge inappeal against the decision of a 
Special Judge of the second grade is final 
and bars interference by revision under 
s. 115 of the Civil P. O. 

It has been contended before me on be- 
half of the applicant that it is open to this 
Court to entertain the revision application 
under s. 46 of the U. P. Encum. Estates Act. 
As amatter of fact the revision application 
is headed as one under s, 115 of the Civil 
P. C, read with s. 46 of the U.. P. Encum. 
Hstates Act. This contention has no force. 
Section 46 of the Act does not help the ap- 
plicant at all. There are two insuperable 
difficulties in the way of the applicant ; one 
is that under that section if is only the Court 

- of the District Judge which is empowered 
under s.45 to hear an appeal under the Act 
against thedecision of the Special Judge, 
second grade, which can of its own motion, 
oron the appheaticn of any person con- 
cerned, call for the record of proceedings in 
any case and pass such orders thereon as 
it thinks fit. The second difficulty is that 
the District Judge in appeal is competent to 
call for proceedings in any case under this 
Act which are pending in a Court from 
which an appeal lies to his Court. The 
power of revision, therefore, vests in the 
District Judge to whom appeals against the 
orders of the Special Judge of the second 
grade lie under s. 45 (2) of the U. P. Encum. 
Estates Act and not to this Court, and fur- 
ther that such power can only be exercised 
by the District Judge in cases pending be- 
fore the Special Judge and not in any case, 
which has already been disposed of by 
him. 

The application In revision is, therefore, 
not maintainable in this Court either under 
s. 115 of the Civil P. C. or under s. 460f the 
U. P. Eneum. Estates Act. 

The application, therefore, fails and is 
dismissed with costs, 


D. Application dismissed. 


(1) 1940 O W N 545; 189 Ind, Cas. 265; 1910 OLR 
423; 13 R O 47; A I R 1940 Oudh 335; 1940 R D 287; 
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CALCUTTA HIGH COURT 
Appeals Nos. 396 to 398 of 1938 
April 30, 1941 
B. K. MUKHERJEA AND ROXBURGA, JJ. 
ARUN KUMAR SINHA AND OTHERS— 
PLAINTIFFS—-ÅPPELLANTS 
VETSUS 
DURGA CHARAN BASU - Derenpant 
AND OTHERS, Pro forma DEFENDANTS . 
— RESPONDENTS 
Bengal Tenancy Act-(VILI of 1885), ss. 4 (3), 48 (0), 
167—Whether tenancy 1s governed by Act depends on 
nature of original tenancy—Holding of agricultural 
raiyat consisting of agricultural and homestead lands 
—Homestead lands let out for residential purposes— 
Under-tenant, tf raiyat within s.4 (3)—Transfer of 
Property Act (IV of 1882), if applies—Incumbrances 
which can be annulledunder s. 167. 
The question whether the tenancy is governed by the 
Ben, Ten. Act, or the T. P. Act, would depend on the 
nature of the orlginal tenancy, and not on the nature 
of the tenancy, with reference toa particular piece of 
land within the landlords’ holding. Where the lands 
included in the holding of an agricultural raiyat consists 
partly of agricultural and partly of homestead lands, 
and the portion which could be used as homestead is 
let out for resi lential purposes, the under-tenant would 
bean under-ratyat within the meaning of s,4, Ben. 
Ten. Act, and can be ejected only in the manner pro- 
vided by s. 48 (c) of that Act, and the provisions of 
the T. P. Act, are not applicable. $ 
[Case-law relied on.] 
It is not necessary that the incumbrances which can 
be annulled under s. 167, Ben. Ten. Act, must be in- 
cumbrances created under that Act. 


A. from the appellat decrees of the Sub- 
Judge, Second Court, Tippera, dated Sep- 
tember 6. 1937. 


Mr. Hiran Kumar Roy, for the Appel- 
lants. 


Mr. Nripendra Chandra Das, 
Respondents. 


for the 


Judginent.—These three appeals arise out 
of three analogous actions in ejectment com- 
menced by the same plaintiffs against diffe- 
rent sets of defendants. The material facts 
are not in controversy and may be shortly 
stated as follows: The lands in dispute 
which are situated within the Comilla Muni- 
cipality admittedly appertained to a raiyati 
holding which belonged fo one Jinnat Ali 
Sardar and was held by him under the 
Maharaja of Tippera at a rental of Rs, 36 a 
year. The raiyati holding of Jinnat Ali 
comprised both agricultural and home- 
stead lands having a total area of more 
than one drone. Babu Curudayal Sinha, 
the grandfather of the plaintiffs, purchased 
the lands of these suits from Jinnat Ali by 
a registered kabala dated Pous 17, 1302 B. S. 
These lands are all homestead lands and 
after his purchase Gurudayal Babu settled 
the same in separate parcels with the defen- 

. © 
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dants in the three suits who took these lands 
for purposes of residence and promised to 
vacate them on receipt of 15 days notice. 
Gurudyal, who purchased only a portion 
of Jinnat Ali's holding, had not got his 
name registered in the skerista of the land- 
lord and in the year 1924 the latter institut- 
ed arent suit against the heirs of Jinnat 
Ali and obtained a decree. In execution of 
this decree the entire holding of Jinnat Ali 
was put up to sale and it was purchased by 
the plaintiffs, through their guardian mother 
Urmila Sinha, and certain other persons who 
had also acquired portions of the jote from 
the original raiyat, By amicable arrange- 
ment among the purchasers the disputed 
lands fell exclusively to the share of the 
plaintiffs. ‘The defendants, who were tem- 
porary lessees, having refused to vacate the 
lands in their possession, although they 
were served with notice to quit under s. 106, 
T. P. Act, the present suits were instituted 
by the plaintiffs. 

The defence of the three sets of defendants 
was practically the same, and in substance 
was that the tenancies were governed by the 
Ben. Ten. Act and not by the T. P. Act, and 
consequently they could not be ejected by 
fifteen days notice under s. 106, T. P. Act, 
This contention was accepted by both the 
Courts below and the suits were dismissed. 
It is against this decision that the plaintiffs 
have came up on appeal to this Court. It 
is admitted that the lands in suit are 
homestead lands situated within the Comilla 
Municipality and the defendants took them 
for purposes of residence. It is said how- 
ever that asthe lands formed part ofa raiyati 
holding which belonged to Jinnat Ali, the 
defendants as sub-lessees under the trans- 
ferees from Jinnet Ali would be under- 
ratyats as defined in s. 4, Ben, Ten. Act and 
hence they could not be ejected except under 
the circumstances specified in s 48 (e), Ben. 
Ten. Act. This view is supported by a series 
of decisions of this Court commencing from 
that in Babu Ram Roy v. Mahendra Nath 
Samanta (1). It was held in that case by 
Mittra, J., and the decision was affirmed by 
the Letters Patent Bench, that where the 
land included in the holding of an agri- 
cultural raiyat consisted partly of agricul- 
tural and partly of homestead lands, and the 
portion which could be used as homestead 
was lek out for residential purposes, the 
under-tenant would .be an under-raiyat 
within the meaning of Ben. Ten. Act, and 
the provisions of the T. P. Act would not be 
applicable. In course of his judgment the 

(1) 8 C W N 454, 
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learned Judge observed as follows: 

“Act VIII of 1885 was passed for the protection of 
raryatsas wellas under-raiyats;, andif a raiyat holds 
land partly agricultural and partly homestead, the 
incidents of the holding would regulate the incidents 
of the sub-lease created by the raiyat The 
P. P. Act isnot applicable to lands used for agri- 
cultural purposes, and in considering whether the one 
Act or the other would apply, we have to look to 
the nature of the original tenancy, and not the nature 
of the tenancy with reference to a particular piece 
of land within the landlord’s holding, Otherwise the 
result would be anomalous.’’ 

This desision was followed in Abdul 
Karim Patwari v. Abdul Rahaman (2), 
Krishna Kanta v. Jadu Kasya (3), Ram- 
pada Sirkar v. Atore Dome (4) and Pan- 
kajini Devi v. Satish Behara (5). It is true 
that in some of these cases reference was 
made to s. 182, Ben. Ten. Act, and protection 
was given tothe tenant not merely because 
he was an under-raiyat with regard to the 
homestead lands which he held as a sub. 
lessee under the raiyat but also because he 
held other lands as raiyat in the same or 
adjacent village and, consequently, could in- 
voke the provisions of s. 182 in his favour, 
But the principle was never dissented from 
that in a case of this description, the question 
whether the tenancy is governed by the Ben, 
Ten. Act or the T. P. Act, would depend on 
the nature of the original tenancy, and not 
on the character or the parcel included in the 
sub-tenancy. The learned Advocate who 
appears for the appellants has subjected these 
decisions to a good deal of criticism. Had the 
matter been res integra, we might have some 
hesitation in accepting the view enuniciated 
in them. In the Ben. Ten. Act, the raiyat 
is defined to be a person who acquires land 
primarily for purposes of cultivation; unless 
the letting was for purposes of agriculture 
the tenancy would not be governed by tke 
Ben. Ten. Act even if the superior interest 
was vested in the holding of the 
tenure to which the Ben. Ten. Act was 
applicable. We donot think also that any 
real anomally would arise if as between a 
rawat and his sub-lessee the rights were 
governed by the T. P. Act. 

Mr. Das, who appears for the respondents, 
has contended that difficulties would arise 
in enforcing the provisions of Chap. XIV, 
Ben. Ten. Act. What he says, is that the 
purchaser of a raiyati holding has the 
right to annul all sub-tenancies which 


ik 15 C L J 672; 13 Ind. Cas. 364: 16 C WN 
(3) 19 C W N 914; 28 Ind. Cas. 839: AIR 1916 Cal, 

32; 21 CLJ 475. 

2 40 CLJ 3015. 84 Ind, Cas. 743; A I R 1925 Cal, 


(5)40 C W N 86; 165 Ind, Cas, 208: 9 R O 360. 
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are incumbrances under s. 161, Ben. Ten. 
Act; but ifthe raiyat has created a non- 
agricultural tenancy in respect of a portion 
of his lands for a fixed period which is 
governed by the T. P. Act, to allow a pur- 
chaser toannul such sub-tenancies would be 
to entitle him to go against the provisions 
ofthe T. P. Act. We do net think that 
there is any substance in this contention. It 
is not necessary that the incumbrances which 
can be annulled under s. 167, Ben. Ten. Act, 
must be incumbrances created under that Act. 
A mortgage is certainly an incumbrance 
which is created under the T. P. Act but it 
can never be suggested that because it is 
governed by the T. P. Act it cannot be 
annulled by a purchaser who purchased 
the holding aba sale inexecution of a rent 
decree under Chap. XIV, Ben Ten. Act. 

The difficulty however is created by the 
way In which the expression ‘‘under-razyat” 
has been defined in s. 4, Ben. Ten. Act. 
An under-razyat has been defined to be 
a tenant who holds immediately or media- 
tely under a raiyat. It is not stated here, 
aS in the case of a raiyat, that he must 
hold also for purposes of cultivation It 
may be argued that this must be the 
implication, for the provisions relating to 
under-ratyats which are contained in 
Chap. VII, Ben. Ten. Act, are appropriate 
only to this character as an agricultural ten- 
ant. It cannot be denied however that the 
wording of s. 4, cl. (3), Ben. Ten. Act, is 
very wide, and when the word has been in- 
terpreted in one way for a period of nearly 
40 years without any dissension whatever, 
we think that we should not be justified in 
upsetting the long series of decisions. It is 
significant to note that considerable changes 
have been introduced in the Ben, Ten. Act 
in recent years but the Legislature which 
must be presumed to be aware of the law 
as laid down in the above mentioned deci- 
sions did not consider it necessary to make 
any changes in this respect, Our attention 
was drawn to the decision in Alauddin Ahmed 
v. Lomizuddin Ahammed (6), but in that 
case this particular point was neither raised 
nor decided. The result, therefore, is that 
these appeals fail, but in the circumstances of 
the case we direct that each party will bear 
his own costs in all the three Courts. 


S. Appeals dismissed. 


(6)410 W N 1001; 173 Ind. Cas. 540; A I R 1937 
Cal. 587; 1 L R (1937) 2 Cal. 631; iG R G 535. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 13 of 1938 
September 23, 1941 
BENNETT, J. 
Msi, DILASA—DEFENDANT—APPELLANT 
VETSUS 

Rant SUJAN KUER—PLAINTIFE—, 
RESPONDENT 

Oudh Rent Act (XXII of 1886), ss. 37, 127— Ac- 
ceptance of rent by person from another in ignor- 
ance of his legal position—Whether amounts to 
admitting the latter to tenancy—Suit under s. 127 
—Subsequent acceptance of rent from defendant— 
Landlord's case, if prejudiced, 

Where in ignorance of his legal position a perton 
accepts rent from another, if does not amount to ad- 
mitting the latter to tenancy. 

[Case-law referred to.] 

Acceptance of rent from the defendant after the 
institution of a suit under s. 127, Oudh Rent Act 
would not prejudice the landlord’s case. 


S. R. A. against the order of the District 
Judge, Rae Bareli, dafed January 29, 1938. 


Messrs. L.S Misra and Sri Ram, for 
the Appellant. 


Messrs. M. Wasim and S. P., Awasthi,. 
for the Respondent. i 


Judgment.—This is a second rent appeal 
under s. 119-B ofthe Oudh Rent-Act. The 


suit out of which it arises was brought 


under ss. 103 and 127 of the Oudh Rent 
Act by-the respondent Rani Sujan Kuer 
tor arrears of rent and ejectment. The 
defendant-appellant Mst. Dilasa was “the 
widow of one Sheo Darshan Lal who died 
in 1927. Sheo Darshan Lal was the plain- 
tiff’s tenant, but as he was alsoan under 
proprietor in the village- statutory tenancy 
rights did not accrue to himin view of the 
provisions of s. 67 (1) (b) of the Oudh Rent 
Act. 

His widow Mst. Dilasa remained in 
possession after his death and continued 
topay rent. Mutation in respect of her 
husband’s wnder-proprietary rights was 
effected in her favour on March 31, 1928. 
On July 13, 1934 the plaintiff issued notice 
to her under the provisions of s. 54 of the 
Act, treating her as the heir of a statutory 
tenant and as such entitled to retain 


occupation of the holding for a period of 


five years only unders. 48. It has been 
found that this was -done under a mis- 
apprehension of Mst. Dilasa’s position. 

It is said that the notice of ejectment 
was not served on Mst. Dilasa; at all 
events the ejectment proceedings were not 
continued. There was no suit under s. 56, 
and she continued to pay the rent due to 
the respondent, This was accepted not only 
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prior to the suit brought in 1936 under 
ss. 108 and 127, but also during its con- 
tinuance upto December 11, 1936. 

The question for consideration is whether 
the plaintiff was justified in suing for 
Mst. Dilasa’s ejectment as a trespasser 


under s. 127. 
‘Both the Courts below have answered this 
question in the affirmative. The trial 


Court reliéd on the case of Mahabir v. 
Jagannath Bakhsh Singh (10 O. W. N., 
1259) (1), in which a learned Single Judge 
of this Court held that where an occup- 
ancy tenant dies and the landlord allows 
the deceased’sson and heir to take posses- 
sion of the holding and to retain possession 
of it under the impression that he was 
entitled in law to be maintained in posses- 
sion for a period of five years under the 
Oudh Rent Amendment Act of 1921, the 
landlord is not debarred from taking pro- 
ceedings against him under s. 127 of the 
Oudh Rent Act. 

This view is supported by decisions of 
the Board of Revenue. In Sri Mati 
Maharani Jagdamba Devi v. Chunni Lal 
(S. D: No. 10 of 1925) onthe death of a 
tenant in 1323—Fasli his heir was entitled 
to remain in possession and did remain in 
possession for five years. He was served 
with notice of ejectment on the expiration 
of this period. There was no judicial deci- 
sion on the application and there was 
nothing to show that any intimation was 
given to the heir. The application was de- 
posited (dakhil daftar), A fresh notice of 
ejectment was issued three ` years later, the 
heir having continued in the meantime to 
pay rent. The case was not governed by the 
Explanation to s. 3 (18) added by the amend- 
ing Act of 1921, under which statutory 
rights are acquired by the heir of a statu- 
tory tenant who has remained in occupation 
of the holding for three years after the 
expiration of the period for which he was 
entitled to remain in occupation after the 
death of the former tenant. It was held 
that the proprietor never recognised the 
heir asa tenant, and though he accepted 
rent, this did not under s. 127 of the Act 
amount to recognising him as a statutory 
tenant. He had done nothing “which 
could be taken as acknowledging the exist- 
ence of any rights,” 

A somewhat different view was taken by 
the Board in Kandhai Prasad v. M antura 
(XV R. D. 708) (2). .On the death of a 

(1) 100 W N 1259: 147 Ind. Cas. 349; 17 R D 1128; 


6 R O255:A TR 1934 Oudh 14; LR 14 A (O) 898. 
(2)15RD 708. 
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statutory tenant without an heir the name 
of his daughter-in-law was recorded as 
tenant and the Jandlord consented to her 
cultivation and continued to receive rent 
from her probably under a mistaken belief 
that she was a real heir. It was held that 
he could not after five years eject her as 
an heir of a statutory tenant, the reason 
being that under s. 37 of a tenant who is 
admitted to the occupation of a holding after 
the commencement of the Oudh Rent Act 
is entitled to retain the same fora period 
of ten years. The fact that she may have 
been admitted under a misapprehension 
was immaterial, 

The earlier view has been restored by the 
Board in a recent case Chiranjin v. Chandra 
Dhar (1941 O. W. N. 1009) (3). In this after 
a reference to an earlier ruling in which it 
was held that acceptance of rent from a 
person other than the heir to a tenancy, 
unless otherwise explained, raised the pre- 
sumption that he had been admitted as a 
tenant, it was said that later rulings of the 
Board have established the view that mere 
acceptance ofrent doesnot amount to ad- 
mission to tenancy. The rulings referred to 
in support of this view were Suraj Pal 
Singh v. Ram Sarup Kalwar (17 R. D. 158) 
(4) and Rani Kaniz Abid Talugqdaria v. 
Mahabir (S. D. No, 1 of 1932). 

Learned Counsel for the appellant relies 
on two cases of this Court, Anporna Kuer v. 
Ram Ratan Singh (3 O. W. N. Sup. 162) 
(5) and Haraj Kunwar v. Samad Alias 
Shams (T O. W N. 330) (6). -In the first 
case it was held that where a suit by the 
tenant to contest the notice of ejectment 
has failed, but the landlord does not suc- 
ceed in ejecting him and in getting pos- 
session of the land, a suit by the landlord 
against the tenant for ejectment is not 
maintainable in the Civil Court. As long 
as the tenant continues in occupation of his 
holding and is not legally ejected he cannot 
be treated as a trespasser. It should be 
noted that in this case the question under 
consideration was whether the Civil Court 
had jurisdiction; there was no question of 
the applicability of s. 127 of the Oudh Rent 
Act andit appears to me that all that the 
case decided was that a Civil Court cannot 
treat a tenant as a trespasser, unless and 
until after ejectment by the Revenue Court 
he resumes possession. 


(3) 1941 O W N 1009. 

(4) 17 RD 158. 

(9) 3 O W N 162 Sup; 97 Ind. Cas. 893; AIR 1996 
Oudh 555. 

(6) 7 OW N 330; 123 Ind. Cas. 49; Ind. Rul, (1930) 
Oudh 145; 14 R D137; AIR 1930 Oudh 202 
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In the other case the question of the 
applicability of s.127 was under considera- 
tion and a learned Single Judge of this 
Court held that where the tenant does not 
surrender possession of the holding and 
the landlord does not take proceedings 
under s. 60 of the Oudh Rent Act, the tenant 
must be deemed to have continued as a 
tenant holding over and cannot. be consi- 
dered to be a trespasser The case of 
Anporna Kuer v. Ram Ratan Singh (5) 
was cited in support of this view, but with 
all respect I am doubtful whether it was 
relevant in considering the applicability of 
s. 197. The question of the admission of 
the tenant to the holding, whether by 
acceptance of rent or otherwise, was not 
discussed in the judgment and no question 
arose of admission of th® tenant or ac- 
ceptance cf rent under a misapprehen- 
sion. 

Learned Counsel for the appellant relies 
on the provisions of s.37 of the Act, under 
which every tenant, not being a tenant 
with a right of occupancy or a sub-tenant, 
who is admitted to the occupation of a 
holding after the commencement of the 
Oudh Rent Act (Amendment) Act 1921, 
shall be entitled toretain the same for the 
period of his admission at a rent agreed 
upon with the landlord. 

By Explanation 11 (g) this section has 
effect subject to the provisions of s. 127. 
This relates to persons taking or retaining 
possession of land without being entitled 
to such possession, who may be treated as 
tenants at the option of the person entitled 
to eject them as trespassers. 

The question for consideration, therefore, 
is whether the appellant was retaining pos- 
session of the land without being entitled to 
and to decide this question it 1s necessary to 
determine whether she was admitted to the 
occupation of the holding within the mean- 
ing of s. 37. 

That the respondent originally treated 
the appellant as the heir of a statutory 
tenant, though she was actually recorded 
asthe heir of a non-statutory tenant, is 
shown by the fact that notice of ejectment 
was issued under s. 54 on the expiration of 
the period of five years for which the appel- 
laŭt would have been entitled to remain in 
possession had she been the heir of a statu- 
tory tenant, 

It is argued that while the landlord may 
have been under a misapprehension at that 
time she could not.have been under a mis- 
apprehension afterwards, and that as she 
continued to receive rent from the appellant 
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for more than two years after this it should 
be held that she admitted her to the tenancy 
of the holding. Itis also argued that the 
fact that she did not continue the ejectment 
proceedings in 1934. further supports this 
conclusion. 

The point is certainly somewhat doubtful. 
Had the appellant really been an heir of a 
statutory tenant and not herself barred by. 
s, 67 she would have herself obtained statu- 
tory rights under the Explanation to the 
definition of “statutory tenant” in s.3 (18) of 
the Act by remaining in occupation for a 
period of three years after the expiration of 
five years from father’s death, and it -might 
be argued that since the landlord took no 
steps to prevent this (apart from the abor- 
tive effort to eject her in 1934) it would 
appear that she was not under any ap- 
prehension ofit. But it may be that she 
was at one time indifferent to this possibility. 
It may also be that she brought the suit 
under s. 127 as soon as she realised the posi- 
tion. The relinquishment by the appellant 
at the end of 1934 of her under-proprietary 
rights may have been brought to her notice, 
and that may have aroused her suspicions. 
This point was not considered and was ap- 
parently not raised in the Courts below and 
there is nothing on the record which would 
assist me to determine when the misap- 
prehension which the lower Courts found 
existed ceased. Ido not consider that in 
these circumstances I should be justified 
in holding that the landlord accepted rent 
from the appellant subsequent to her be- 
coming aware of her legal position, -and 
that this acceptance amounted to admitting 
her to the tenancy. Acceptance of rent after 
the institution of the suit under s. 127 would 
not, I think prejudice the landlord’s case. 
It was clearly not accepted as from a legal- 
ly admitted tenant, but as from a person 
who, having been inoccupation, was liable 
to pay it. 

For these réasons I do not consider that 
there is any force in this appeal: and I dis- - 
miss it with costs. 


D. . Appeal dismissed, 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
July 4, 1941 
LORD ATKIN, Lord RUSSELL or KILLOWEN, 
Lorp Romer, Siz SIDNEY ROWLATT 
AND SIR Georce RANKIN 
‘OOM MISSIONER or INCOME TAX, 
PUNJAB, NORTH-WEST FRONTIER 
AND DELHI PROVINOKS, LAHORE— 
APPELLANT 
versus 
Dewan Bahadur Dewan IKRIBHNA 
KISHORE, Rais LAHORE — 


RESPONDENT 

Income Tax Act (XI of 1922), ss. 9, 14, 8, 12— 
Member of joint Hindu family holding impartible 
estate—Income of estate, whether can be charged as 
that of “ individual" assessee or as that of Hindu 
undivided family—Income consisting of interest of 
income of family or of individual member, nature 
of —Privy Council—Practice— Inceme-tax cases— 
New point of law—Whether can be raised for first 
time before Board. 

In s. 9, Income Tax Act, the words ‘' property of 
which he is the owner” are not tobe read as mean- 
ing.“ of which annual value he is the owner.” How- 
ever difficult it may be in some cases to apply the 
simple and ordinary phrase ‘“‘ owner of property '' to 
the facts, it‘ is not permissible to substitute a phrase 
which is of dubious and noticeably different meaning. 
Again, the distinction between property owned by an 
individual Hindu and property owned by @ Hindu 
undivided family must be made by applying the 
Hindu Law and if the distinction in certain ‘cases be 
somewhat fine and difficult to draw, it isall the more 
necessary to keep closeto the Hindu Law. The sug- 
gestion that because the statute tobe interpreted is 
an Income Tax Act broader or more general notions 
of ownership than the Hindu Law affords are to deter- 
mine the matter cannot be accepted. The Actis an 
Indian Act and the distinction takes its meaning from 
tie Hindu Law. Property though impartible may be 
the ancestral property ofa joint family, andin such 
cases the successor falls tobe designated aecording to 
the ordinary rule ofthe Mitakshara. The custom of 
impartibility does not touch the succession since the 
«ight of survivorship is not inconsistent with the cas- 
kom; hence the estate retains its character of joint 
Kamily property and devolves by the general law upon 
chat person who being in fact and in Jaw joint ic 
respect of the estate is also the senicr member in the 
senior line; Jf the question be whether the Hindu 
undivided family or the present holder is owner of 
he -estate the answer ofthe Hindu Law is that it is 
oint family property. The present’ holder asan in- 
dividual cannot, therefore, be charged in respect of 
; under s. 9 of the Act. 182 Ind. Cas. 712 (3), 
Iverpruled, 60 Ind Cas, 534 (4) and 133 Ind. Cas, 
61 (5), referred to. {p. 708, col. 2; p. 769, col. 1.) 

Income consisting of interest ofan impartible estate 
1 not income of the undivided family. Jt is the in- 
ome of the present holder notwithstanding that he 
as sons from whom he is not divided. The respec- 

ve chances of each son to succeed by survivorship 

> not make them all co-owners of the income with 
weir father, or make the holder of the estate a mana- 

xx on behalf of himself and them, or on behalf of a 

indu family of which he and they are some of the 

ale members. 

[Case-law reviewe4,]} e 

ln an income: tax case gt is neither convenient nor 
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conducive to accuracy that new and important points: 
of law should be raised for the first time before their. 
Lordships’ Board, or that decisions should be given 
upon matters not duly submitted to the High Court. 
(p. 709, col. 2.) 


Messrs, J. Millard Tucker, K. C, and W, 
Wallach, for the Appellant. i 

Messrs. J. M. Parikh and R. Parikh, for. 
the Respondent. 
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Sir George Rankin.—This appeal arisês 
out of a reference made to the High Court, 
Lahore under s. 66 of the Indian Income Tax 
Act (XI of 1922) in respect of the year of 
assessment 1937-3. The assessee is Dewan 
Bahadur Dewan Krishna Kishore, His’ 
family is governed by the Mitakshara but: 
by custom the rule of primogeniture controls - 
the devolution of the impartible property in ` 
the Punjab to which this appeal relates, 
He is the present holder of the impartible- : 
estate having succeeded as the eldest son. 
of the previous holder. He has a younger - 
brother who established against him in ` 
arbitration proceedings a right to mainten- ` 
ance which has now been fixed at Rs. 600 
per month. He has also four sons who live ~ 
with him, are maintained by him, and are ` 
with him, joint and undivided members of 
a Hindu family. He has certain personal . 
and individual income chargeable to tax.. 
as well as income which is not taxable being : 
derived from a jagir. No question now - 
arises as to these classes of income. The | 
problem laid before the High Oourt for | 
solution has reference only to the income 
which is derived from the impartible estate | 
and the question is confined to this: whether . 
in respect of that income the assessee is , 
chargeable as an individual? The conten, |: 
tion of the assessee is that such income 15 :. 
only chargeable as the income of a Hindu, 
undivided family of which he is the karta on, 
managing member. Ifso, less super-tax is , 
payable upon it; the Hindu family, as the 
law stood in the year of assessment, being ., 
favourably treated as regards the graduation ; 
of the tax. 

The question as framed by the Com- 
missioner of Income-tax, Punjab North-West .. 
Frontier and Delhi Provinces, who is appel. | 


lant before the Board, was in these terms:— |) 

‘Whether the income of the impartible estate to 
which the assesses has succeeded by rule of primo- `` 
geniture prevailing in his family governed by the- 
Mitakshara is chargeable in his hands in the status.” 
of ‘individual’ the assessee being the head of -the 
family consisting of himsslfand his sons ?”’ 


A second question framed was merely É 
formal and consequential: it asked whether ` 
if the income was chargeable as his indivi- ` 
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dual income, his other “personal” income 
is tobe “clubbed together” with it for a 
combined assessment ? 

The sections of the Act to which the 
question directly refers are ss. 3 and 909 
which in language almost, but not quite, 
parallel impose the tax and the additional 
duty or supertax. Section 959 prescribes 
that there shall be chargedan additional 
duty in respect of the total income of the 
previous year, “ol every individual, Hindu 
undivided family, company, unregistered 
firm or other association of individuals not 
being a registered firm’. The differences 
of wording inss. 3 and 55 though import- 
ant for some purposes are not significant for 
the present purpose. The opening words of 
s. 9 and the first sub-section of s. 14, how- 
ever, are as follows: — 

“9 (1), The tax shall be payable by the assessee 
under the head ‘Property’ in respect of the bona fide 
annual value of property consisting of any buildings 
or lands appurtenant thereto of which he is the owner... 

14 (1). The tax shall not be payable by an 
assessee in respect of any sum which he receives as 
a member of a Hindu undivided family.” 

By a decision of the High Court of Lahore 
given in 1932 with reference to the year of 
assessment 1929-30 it was held that the income 
from this impartible estate was chargeable to 
tax ag the income of a Hindu undivded family; 
and also that the younger brother’s allowance 
was no part of the income of the family 
though chargeable against the recipient as 
his income [Krishan Kishore v. Commis- 
sioner of Income-tax (3)}. This ruling was 
carried out until the assessment now in ques- 
tion came to be made forthe year 1937-8. 
In consequence of a Madras decision [Com- 
missioner of Income-tax, Madras v. Raja 
of Bobbili (2)], the assessee was notified by 
the Income tax Officer in January 1938, 
that it was proposed to assess the income 
from the impartible estate as his individual 
income. He promptly petitioned the Com- 
missioner: to state a case “ab this interlocu- 
tory stage” for the opinion of the High Court 
and the Commissioner did so on September 6, 
1938. The result is that their Lordships have 
not before them any order of assessment 
or other formal statement in detail of income 
classified under the different heads mentioned 
in s. 6 of the Act. In the case stated the 
Commissioner says only that the income of 
the impartible estate ‘“comprises mainly rent 

of property and interest”. To this Dalip 
Singh, J:, in his judgment adds: “this latter 

(1) 14 L 255; 141 Ind. Cas 415; A I R 1933 Lah. 


964. 34 P L R 560: 

797; 168 Ind. Cas. 168;9 R 
M 544; . A LR 1937 Mad, 515; (1937)1 M 
LJ 107; 1937) M W N 844 © B). 
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source is however small and the income 
consists mainly of rent from house pro- 
perty”. There is a reference in a 
further passage of the judgment to 
“interest from securities if any” as distinct 
from income arising from property and 
coming under s. 9 ofthe Act. But there is 
no material before their Lordships to justify 
them in accepting as a fact that the in- 
come of the impartible estate other than 
that arising from house property is interest 
receivable on any of the kinds of security 
mentioned in s. 8. 

The question as framed refers to the 
assessee as head of “the family consisting 
of himself and his sons.” The maintenance 
paid to the younger brother is assumed to 
þe an admissible deduction, as was held in 
the previous case of 1930. I maybe inferred 
from the Commissioner’s language and col- 
lected from the report of the previous case 
that the younger brother lives separately 
from the elder. This would not necessarily 
import division in any sense and certainly it 
nowhere appears that he has relinquished his 
right to succeed by survivorship to the 
estate so as to bring about a partition in 
respect thereof. On these matters the im- 
plications of fact and law which underlie 
the case as stated have not been made ex- 
plicit. Their Lordships pick no quarrel on 
these points but desire to make it clear that 
they have neither occasion to examine them 
nor the materials for a conclusion. They 
proceed upon the case as stated. 

The learned Judges of the High Court 
have rejected the claim of the Commissioner 
to tax the agsessee as an individual upon the 
income of the house property unders. 9 of 
the Act. The ground of their decision is 
that ‘the owner” of the buildings and 
lands appurtenant thereto is not the assessee 
but the Hindu undivided family. With this 
reasoning their Lordships agree. They 
think that the learned Judges were right in 
refusing to follow the Bombay case wherein 
it was held that the words “property of which 
he is the owner” are to be read aS meaning 
“of which annual value he is the owner” 
[Commissioner of Income-tax, Bombay v. 
Abubacker Abdur Rahman (8)]. However 
difficult it may be in some cases to apply the 
simple and ordinary phrase “‘owner of pro- 
perty” to the facts it is not permissible to 
substitute a phrase which is of dubious and 
noticeably different meaning. Again, the 
distinction between property owned by an 


“individual Hindu and property owned by a 


(3) I L R (1989) Bom. 284; 182 Ind. Cas. 712; AIR 
1939 Bone, 195; 41 Bom. L R 232; 12 R B 33, 
< è 
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Hindu undivided family must be made by 
applying the Hindu Law and if the distinc- 
tion in certain cases be somewhat fine and 
difficult to draw itis all the more necessary 
to keep close to the Hindu Law. Their Lord- 
ships cannot accept the suggestion that 
because the statute to be interpreted is an 
Income Tax Act broader or more general 
notions of ownership than the Hindu Law 
affords are to determine the matter. The 
Act is an Indian Act and the distinction 
takes its. meaning from the Hindu 
Law. Since the decision of the Board 
in Baijnath’s case [Baijnath Prasad 
Singh v. Tej Bali Singh (4)], it has been 
settled law that property though impart- 
ible may be the ancestral property of 
a joint family, and that in such cases the 
successor falls to be designated according to 
the ordinary rule of the Mitakshara. The 
concluding words of the judgment delivered 
on behalf of the Board by Lord Dunedin in 
Baijnath’s case (4), are to that effect, and in 
that case as well as in the case of Shiba 
Prasad Singh v. Prayag Kumari Debi (5), 
which followed it, ‘the keynote of the posi- 
tion” is—not that property which is not 
joint property devolves by virtue of custom 
as though it had been joint—but that the 
general law regulates all beyond the custom, 
that the custom of impartibility does not 
touch the succession since the right of 
survivorship is not inconsistent with the 
custom; hence the estate retains its character 
of joint family property and devolves by the 
general law upon that person who being in 
fact and in law joint in respect of the estate 
is also the senior member in the senior line. 

“The birth right of the senior member t> take by 
survivorship still remains. Noris this right a mere 
spes successionis similar to that of a reversioner 
succeeding on the death of a Hindu widow to her hus- 
band’s estate. It isaright which is capable of being 
renounced and surrendered.” 

The later cases are to the same effect, 
Though the co-ownership of the junior 
member may be “in a sense” only, carrying 
no present right to joint possession, if the 
question be whether the Hindu undivided 
family or the present holder is owner of the 
estate the answer of the Hindu Law is that 
itis joint family property. The assessee as 


(4) 48 I A 195; 60 Ind. Cas. 534; 43 A 228; A I R 
1991 P C534:19 A LJ 317; 330 L J 388; 40M L 
J 387; (1921) M W N 300;95 CW N 564, 2PLT 
257, 23 Bom. LR 654; 3 UPLR PO) 35; 29M L 
T 358 (P C.) 

(5) 89 I A 381 (345); 138 Ind. Cas. 861; 59C 
1399; A 1 R 1932 PC 216; 68MLJI 196; 90 WN 
691: 36 C W N 1046, 53 O L J 92; 36 LW 266; 
(1982) M W WN 923; 1932) A LJ 919,13 PL T 
659: 34 Bom, LR 1567; Ind. Rul, (1932) P C 263 
(PO. i 
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an individual cannot, therefore, be charged 
in respect of it under s. 9 of the Act. But 
their Lordships do not affirm that the family 
consists for this purpose solely of the assessee 
and his sons. 

This answers the main contention of the 
Commissioner before the High Court. On 
this appeal learned Counsel for the Commis- 
sioner intimated a contention that the 
assessee as an individual might be charged 
in respect of the income from house property 
not under s. 9 but under s. 12 which deals 
with “other sources”—a contention which as 
their Lordships understand proceeds .upon 
the footing that the Hindu undivided family 
is not chargeable under s. 9 or at all; because, 
though it owns the property it derives no 
income therefrom; since the income belongs 
to the present holdèr as an individual. No 
such contention is raised in the case as 
stated; nor has the Commissioner referred to 
it in the opinion which the statute requires 
him to give; nor was it dealt with in the 
High Court. Hitherto the assessments on 
the family would appear to have been made 
under s. 9 as to the house property. It is 
neither convenient nor conducive to accuracy 
that new and important points of law should 
be raised for the first time at their Lord. 
ships’ Board, or that decisions should be 
given upon matters not duly submitted to 
the High Court. Their Lordships will, 
therefore, express no opinion as to this new 
line of attack, If it is persisted in, as 
for example by an order of assessment made 
in respect of income as coming under s. 1?, 
the assessee will doubtless be able to test its 
legality hereafter. 

The important question remains whether 
the income which consists of interest is 
income of the family or of the individual. 
The High Court have held in genere! terms 
—apart from the particular provisions of 
ss. 8 or 9 -that the income of an impartible 
estate is income of the family and not of the 
present holder. The same matter had been 
fully considered in the High Court of Madras 
in the Bobbilz case (2), where a different con- 
clusion was reached. It has been the subject 
of much argument on this appeal and their 
Lordships think it right to give their deci- 
sion upon it, especially as they have arrived 
at a result which will not be affected whe- 
ther the income in question be found to come 
under s. 8 ors. 12. In their Lordships’ view 
the income of an impartible estate is not 
income of the undivided family but is the 
income of the present holder notwithstanding 
that he has sons from whom he is not 
divided. 
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“In its simplest form the question is whe- 
ther such interest comes to the hands of the 
vassessee as being the person beneficially 
entitled to it or as being a manager on behalf 
of himself and others. In Jagadamba 
Kumari v Wazir Narain Singh (6), the last 
holder had out of the income accumulated 
considerable property movable and immov- 
able and the question was whether this 
formed an accretion to the impartible estate 
‘by reason that it had been entered in the 
same books of account as the estate transac- 
tions.. Lord Buckmaster on behalf of the 
Board said :— 

_.. “In fact when the true position is considered there 
ig no accretion at all. The income when received is the 
‘absolute property of the owner of the impartible estate. 
At differs inno way from property that he might have 
gained by his own effort or that had come to him in 
circumstances entirely dissociated from the ownership 
of the raj. Itis a strong assurgption to make that the 
‘Income of the property of this nature is so affected by 


the source from which it came that it still retains its 
original character.” 


And their Lordships went on to contrast 

the income of an impartible estate with that 
of an ordinary joint estate :— 
-= Itis possible that this confusion is due 
to the consideration of the position of an 
ordinary joint family estate. In sucha case 
the income equally with the corpus forms 
part of the family property and if the owner 
mixes his own moneys with the moneys of 
the family. . . his own earnings share with 
the property with which they are mingled 
the character of joint family property, but 
no such considerations necessarily apply to 
the Income from impartible property. 


Mr. Parikh in a learned and careful argu- 
ment for the assessee contended that this 
language was to be explained by the fact 
that in the particular case before the Board 
the Raja had no sons, and that no mainten- 
ance was payable out of the income from 
the estate. But the language of the judg- 
ment seems too general to have been direct- 
ed to a speciality of that particular case. 
It may be said perhaps that savings out of 
the income might be the Raja’s although the 
income was not originally received by him 
as his income. But that again does not seem 
to be the point of the judgment. The line 
of decisions must be considered. 

The principle of Sartaj Kuari’s case, 
[Sarta] Kuari v. Deoraj Kuari (7)], that 
there 1s no co-parcenary was logically ex- 


OI A 1;7? Ind. Oas. 1041; 2 Pat. 319; AIR 
09; 44M L J 503; 37C L J 287; 32 MLT 
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tended by the Second Pittapur case, 
[Gangadhara kama Rao y. Raja of Pitta- 
pur (8)], to negative any right to mainten- 
ance in a junior member of the family save 
by custom. 

“An impartible zemindary is the creature of custom 
and it is of its essence that no co-parcenary exists. This 
being so, the basis of the claim (sc. to maintenance) 
İBS PONG scscesexocacss This proposition, it must be noted, 
does not negative the doctrine that there are members 
of the family entitled to maintenance in the case of an 
impartible zemindary. Just as the impartibility is the 
creature of custom so custom may and does affirm a 
Tight to maintenance in certaim members of the 
family.” 

It was held, moreover, that proof of 
special custom would be required to 
extend the right beyond the sons of the 
last holder. This was pointedly followed 
by the Board in the Jeypore case, [Maha- 
raja of Jeypore v. Vikramadeo Garu (9), 
and followed again in 1927 in the Dalbhum 


case, [Pratap Chandra Deo v, Jagadish 


Chandra Deo (10)], after Baijnath’s cas (4), 
in 1921 had set to the doctrine of Sartaj 
Kuarv’s case (7) this limit, that it applied to 
‘presently existing rights” but not to chances 
of succession. The Second Pittapur case 
(8) was trenched upon in Baijnath's case 
(4) by saying that “any observations 
which go to the question of maintenance 
apart from the question of real right may 
be treated as obiter dicta” but it was 
re-stated that the right of a junior member 
to maintenance was not “of the nature of 
a real right” as he was not “a person who 
was in some way an actual co-owner of the 
estate.” In Shiba Prasad Singh’scase (5) 
the Board expressly notice that the ordi- 
nary right of a junior male member to main- 
tenance out of the joint family property,is 
incompatible with the custom of imparti- 
bility, and include itin the reflection ‘‘To 
this extent the general law of the Mitakshara 
has been superseded by custom, and the 
impartible estate though ancestral is clothed 
with the incidents of self-acquired and 
separate property .... Though the other 
rights which a co-parcener acquires by birth 
in joint family property no longer exist, 
the birth right of the senior member to 
take by survivorship still remains”. 


(8) 45 I A 148; 47 Ind Cas. 354; 41M 778: AIR: 
1918 P C 81; 33M L J 392; 24 ML T 276:16AL 
J 833; 28C L J 428; 5P L W 267; 20 Bom.L R 
1056; 23 O W N 173; (1918) M W N 922 (P O). 
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Again in holding quite generally that 
movable property cannot be incorporated 
with an impartible estate, the Board said 
that “the income even of such an estate 
is not an accettion to estate’ and they 
‘selected for quotation a sentence in the judg- 
mentin Jadamba’s case (6), “The income 
when received is the absolute property of 
the owner of the impartible estate’ adding 
that it does not attach to the estate as 
does the income of an ordinary ancestral 
estate attach to that estate (p. 303*). The 
circumstance that the last holder had 
died childless does not seem to be the basis 
and turning point of these reflections. 


The High Court’s decision in the present 
case seems to have turned entirely upon a 
passage in the judgment of the Board 
delivered by Lord Blanesburgh in Collector 
of Gorakhpur v. Ram Sundar Mal (11). This 
had also been considered in the Bobbiti 
case (2) but the Madras High Court did not 
think that it touched the present question. 
The question in the Gorakhpur case (11) 
was whether one Indarjit had succeeded by 
survivorship to an impartible estate. The 
objection taken to his son’s Claim was that 
his branch of the family had long been 
separated from that of the last holder. That 
they had long been separate in food and 
worship was clear enough, the common 
ancestor being very remote. The claim- 
ant’s branch or some of its membets had 
for many years possessed a babuat pro- 
perty which had been carved out of the 
impartible estate by a previous holder there- 
of. Considering whether this fact tended 
to show separation or jointmess of the 
branches, the Board referred to Batjnath’s 
case (4) as having negatived the doctrine 
thatan impartible zemindary could not be in 
any sense joint family property. They 
gin result is at length clearly shown to be that 
there is now no reason why the earlier judgments of 
the Board should not be followed, such as, for instance, 
the Challapalli case [Raja Yarlagadda Mallikarjuna 
Prasada Nayudu v. Raja Yarlagadda Durga Prasada 
Nayudu (12)}, which regarded their right to mainten- 
ance, however limited, ont of an impartible estate as 
being based upon the joint ownership of the junior 
members of the family, with the result that these mem- 
pers holding zamindart lands for maintenance could 


(11) 61 I A 286 (302); 150 Ind. Cas. 515; 56 A 468; 
AYE 1934 P O 157; 110 W N 889; 40 L W217; 
(1934) ALJ 779; 67 M LJ 274; 15P LT 53l; 60 
OL J 67: (1934) MW N751; 36 Bom. LR 867: 38 
OW NIOL 19% A L R 742; 19860 OR 663,7R 
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still be considered as joint in estate with the zamindar 
in possession. Such was the position of the junior 
branch in this case under the babuai grant of Dharam- 
ner.” 

On the strength of these observa- 
tions, which they consider to contradict the 
previous decisions (the Second Pittapur 
case (8) and Shiba Prasad Singh's 
case (5)in particular), the High Court of 
Lahore have now held that the members 
of the joint family have a right to main- 
tenance which arises from their right in 
the property of the joint family “of which 
they are co-owners’. They consider that 
the Board have negatived the view that 
there is no right to maintenance save such 
as is impressed by custom and conclude 
that the income of the estate cannot be 
said to be “the income solely of the incum- 
bent’. They say: 

‘The members ofthe joint family have the right to 
receive maintenance from the estate and this right 
arises because they are owners of the estate and is not 
a right to maintenance fromthe joint family, though 
not from the property—asi- the case of fe r ale members 
of a joint family. The distinction is really quite 
clear : in the one case the female member has a right 
to naintenancefrom the joint Hindu family but this 
right does not confer any right in the estate or property 
of the joint family ; in the other case the members of 
the co-parcenary have a right to maintenance arising 
from their right in the property of the joint Hindu 
family of which they are co-owners. It follows from 
this again that the income ot the impartible estate cau- 
not besaid to be the income solely of the incumbent 
of the impartible estate, there being vested in the junior 
members of the family aright to maintenance out of 
that income arising by reason of their right in the 
_property and not imposed by custom upon one member 
of the joint Hindu family, namely, the incumbent of the 
impartible estate.” | 

Before attributing these effects to the 
passage cited above from the Gorakhpur 
case (11) there is a good deal to consider. The 
character of the income as received by 
the holder of the estate was not even 
indirectly before the Board, and if it had 
been, there is al! the difference between 
the case where junior members have a 
right to maintenance and one where they 
are in enjoyment of a maintenance (korposh) 
grant of lands. The passage seems to re- 
cognise by the words “however limited” 
that the right is in some sense less exten- 
sive than in the case of partible property. 
The statement that itis ‘based upon” the 
joint ownership is insufficient to show the 
intention to exclude custom as having no 
effect whatever, and it is only reasonable 
to interpret the reference to joint ownership 
in the ight of Batjnath’s case (4). General 
considerations of theory have their proper 
place but impartibility and primogeniture 
when introduced into the Mitakshara in- 
volve competition and compromise between 
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different lines of theory: 1f the doctrine 
that “there is no co-parcenary’” may be 
pushed too far in one direction the doctrine 
that the junior members “are in a sense 
co-owners” may be pushed too far in an- 
other : the special incidents of joint family 
property which is impartible being overlaid 
in either case by rigid theory. | 

Though the judgment of Dalip Singh, J. 
is not quite clear upon the point their 
Lordships do not understand the learned 
Judges of the High Court to affirm that all 
male members of the family are entitled 
to maintenance from an impartible estate. 
This is not contended by Mr. Parikh for 
the assessee : ib is contrary to much autho- 
rity and practice and it would in many if 
not in most cases convert a heritage into a 
burden. If some membefs have and some 
have notthe right, although all are equally 
“co-owners” or “‘joint owners”, the difference 
can only be attributed to custom. If itis 
custom whose power has superseded the 
ordinary law and introduced the rule 
of primogeniture, the unique incidents 
of single heir succession (so to call it) 
can have no other origin. What then 
is the doctrine which the High Court derive 
from the passagecited from the Gorakhpur 
case (11) ? Is it that custom has taken away 
from some of the junior members their 
rights of maintenance but left to others 
those rights of maintenance which the ordi- 
nary law would give them in the case of 
partible property ? This was thought by the 
Madras High Court in the Chemudu case, 
[Commissioner of Income-tax v. Zamindar 
of Chemudu (13). ] to have been laid down 
by the Board’s judgment in the Second 
Pittapur case (8), but, as has been already 
noticed, that judgment is opposed to it. The 
same doctrine, it may be, is what the High 
Court of Lahore have discerned in the 
Gorakhpur judgment. 


In any view their Lordships think it im- 
portant to make clear that this theory can- 
not be accepted. In partible property under 
the Mitakshara the right of members of the 
co-parcenary while the family is joint is cha- 
racterised by unity of ownership (community 
of interest) and unity of possession This 
has often been stated and expounded—cf. the 
judgments of the Board delivered by Lord 
Justice Turner in the first Shivagunga 
case, [Katama Natchier v. Srimut Rajah 
Moottoo Vijaya Naganadhabadha Gooroo 
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Sawmy Tavar] (14), and by Lord West- 
bury in Appovier v. Rama Subba (15). 
Before partition, the right of brother, son 
or nephew of the karta may be called and 
often is called a right to be maintained, but 
it is the same right asthe karta has him- 
self. Unity of possession isthe basis of their 
right, which is a right to live upon the 
fruits of their own property. The karta has 
no special interest therein : there 1s commu- 
nity of interest and each co-parcener 1s In 
joint possession of the whole. The right of 
son or nephew in the income is not aright | 
to an exact fraction of the income: the karta 
may wellspend more on a son whose family 
is large or who has special aptitudes or 
necessities. But, however, wide his discretion 
within the extensive range of family pur- 
poses, he has no right to apply any part of 
the income to other purposes ; and is liable 
in appropriate proceedings to make good to 
the other members their shares of any sums 
which he has actually misappropriated. For 
this purpose it is irrelevant to consider whe- 
ther and in what circumstances the remedy is 
available apart from partition: the question 
is of right not of remedy. The various 
powers of management as karta, though 
given even to the father, confer on him no 
larger interest in the income or the corpus 
and no larger rights of enjoyment on his 
own behalf. The consequences attached to 
the son’s pious duty to pay a father’s debts 
may make sad havoc at times with the sons’ 
birth-right to an equal interest, but that 
is another matter. 

Now it is at least certain that the holder 
of an impartible estate stands in no such 
relation to those of the junior male mem- 
bers of the family who are entitled to main- 
tenance. Can he not say, “I have provided 
sufficiently for my sons: I shall invest the 
balance of the income for myself?” Cer- 
tainly he can, so far as the sons are con- 
cerned. Single heir succession 1s inconsis- 
tent with any son having the same right in 
respect of income as he would have had in 
the income of partible property and the use 
of the word “maintenance”? to describe the 
latter right cannot be allowed to confound 
the two. The right to maintenance in the 
former case is a right of a different charac- 
ter from that ofa co-sharer to enjoy his 
share and live upon his own property by 
way of joint possession. To represent that 
custom takes away the right to main- 


(14) 9M IA 539(611); 2 W R 31; 1 Suth. 590; 2 
Sar. 25 (PO). 
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tenance from some members but leaves it to 
others does not explain the facts as to im- 
partible estate. The son’s right of main- 
tenance out of impartible property cannot be 
accounted for as an original and separable 
right untouched when cnstom takes away his 
right to joint possession. It isnot something 
that is left after something else has been 
substracted. It is a different right given 
sometimes to sons only and sometimes to 
others in consequence of the impartible 
character of the property ; being sometimes 
aright of maintenance simply, and some- 
times a right to a maintenance grant of 
lands. In their Lordships’ judgment it can 
only be ascribed to custom as has repeatedly 
been held. It may be excessive to say that 
there is no co-parcenary but it is certain 
that there is no joint possession, l 

It by no means follows, however, that the 
right is conferred or is available indepen- 
dently of membership of the joint family. 
There is no question of joint possession, but 
if “unity of ownership” be served—and it 
has been held that it can only be served by 
relinquishment on the part of the junior 
member—it may well be that even close re- 
lationship would not satisfy the custom. 
This relation between the rights of sons to 
maintenance and the ‘‘birth-right” of every 
male member to take by survivorship should 
he become senior in the senior line is the 
subject-matter of the observation in the 
Gorakhpur case (11). That observation may 
be taken to establish that enjoyment of the 
maintenance is prima facie an affirmation 
that the right to succeed by survivorship 
persists just as a maintenance grant may 
well be evidence negativing separation at 
least at the date of the grant. Their Lord- 
ships are not now called upon to examine 
or expound these matters but are solely con- 
cerned with the character of the receipt and 
of the recipient of the interest which it is 
proposed totax. Theydonot for this pur- 
pose find it necessary to answer questions 
hitherto undecided with respect to mainten- 
ance, 

But they find it necessary to say that the 
law as declared in the cases of Baijnath (4) 


A 


“4 


and Shiba Prasad Singh (5) has not been 


unsettled by the Gorakhpur case (11). The ob- 
servation itself and its context show that the 
reference to other judgments of the Board 
is controlled by the reference to Bazjnath’s 
case (4) as having negatived the view that an 
impartible estate could not be in any sense 
joint family property. The issue in the 
Gorakhpur case (4) was Indrajit’s right to 
succeed and the passage cited was addressed 
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to that. It appears to waive aside, ag no 
longer an obstacle, the extreme logic that 
as there is no right toa partition the Junior 
branch could have no right, actual or pros- 
pective, which the enjoyment of maintenance 
could evidence. It need not be taken as 
swinging to the opposite extreme : indeed 16 
would be in a high degree unreasonable, 
heving regard to the line of decisions, to 


interpret it as meaning that there is no 


| 


reason why holders of impartible estates 
should not now be told that, unless they 
Can prove a custom to the contrary, all 
junior male members of the family have a 
claim for maintenance — that is, all who 
have not relinquished their right of succes- 
sion. The point made is only this: that rights 
of maintenance out of an impartible family 
estate—however little they may and to which- 
ever member they be extended—would not 
be enjoyed or enjoyable by anyone who had 
ceased to be joint in respect of the estate. 
In their Lordships’ opinion this should not 
be taken to affirm any disputable doctrine 
as to the origin of the right of maintenance, 
or any other doctrine which would make 
junior members “actual co-owners” or the 
right a “real right” in the sense negatived 
by the Board in Baijnath’s case (4). 

In the Challapalli case (12) above-mention- 


ed, Raja Yarlagadda Mallikarjuna Pra- 


sada Nayudu v. Raja Yarjagadda Durga 
Prasada Nayudu (12), the origin of the junior 
members’ right to maintenance was not 
under discussion : only the amount recover- 
able andthe property to be charged there- 
for. Thecharacter of the right was fully 
considered, however, and it was said by the 
Board that 


“the right to maintenance is primarily a right to be 
maintained out of the current incomeof the property 
in the enjoyment of the party chargeable.” 


Their Lordships willin the present case 
assume that the sons of the assessee have 
a right to be maintained by him, that this 
right arises from the fact that he is the pre- 
sent holder of the impartible estate and that 
the rightis a right to be maintained out of 
the current income thereof in such sense that 
it could be enforced against the assessee in 
default by the Courts in India giving them 
a charge upon the property or a sufficient 
part ofit. Even so it is not true in fact or 
in law tosay that the income from the 
estate is received by the assessee as the in- 
come of a joint Hindu family receivable by 
the karta, nor is it received by him on be- 
half of himself and his sons; but on his 
own account asthe holder by single heir 
succession of the impartible estate. The 
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“presently existing right’ of the sons is 
to be paid a suitable maintenance or to have 
1t provided for them in the ordinary course 
of Hindu family life. The Hindu Law is 
familiar not only with persons such as wives, 
. unmarried daughters and minor children 
for whose maintenance a Hindu has a per- 
sonal liability whether he have any property 
or none, but also with cases in which the 
liability arises by reason of inheritance of 
“property and is a liability to provide main- 
tenance out of such property. It applies to 
persons whom the late owner was bound to 
maintain. The fact that the sons’ right to 
maintenance arises out of the father’s pos- 
session of impartible estate and isa right to 
be maintained out of the estate do not make 
it aright of a unique or even exceptional 
character or involve the consequence at 
Hindu Law that the income of the estate is 
not the father’s income. 


Unity of ownership, unaccompanied by 
jomt possession on the part of the sons or 
any other right of possession, would not seem 
to affect the character in which the income 
is received. Income is not jointly enjoyed 
by the party entitled to maintenance and the 
party chargeable ; and their Lordships see 
no reason to restrict the observations which 
they have cited from the judgment in Jaga- 
damba’s case (6) to the special class of 
cases where no maintenance is payable to 
any junior member. It cannot, in their 
view, be held that the respective chances of 
each son to succeed by survivorship make 
them all co-owners of the income with their 
father, or make the holder of the estate a 
manager on behalf of himself and them, or 
on behalfof a Hindu family of which he and 
they are some of the male members. 


Their Lordships think that the answer 
proper to be given to the first question pro- 
pounded in the case stated is as follows: As 
regards house property : for the purposes of 
8.9 of the Act. No. As regards interest : 
for the purposes of ss. Sand 12 of the Act. 
Yes. The second question maybe answer- 
ed: As regards interest, Yes, and need not 
be further answered. 


Their Lordships will humbly advise His 
Majesty accordingly and that this appeal 
should be allowed and the High Court's order 
varied in accordance with the answers above 
given. The High Court’s order will stand 
as regards costs. Since the assessee has suc- 
ceeded as regards the house property which 
isthe main part of the case the appellant 
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must pay the assessee respondent's costs of 
this appeal. 
D. Appeal allowed. 


Solicitor for the Appellant.—Solicitor 
India Office. 
Solicitors for the Respondent.—Messrs. 


Stanley Johnson and Allen, 





RANGOON HIGH COURT 
Oriminal Appeal No. 1235 of 1940 
March 3, 1941 

MOSELY, J. 
Toe KING— 
versus 
MAUNG HLA PE AND OTHERS— 


RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 236, 
237, 423 (1) b)—Theft and demanding illegal grati- 
fication for return of articles stolen— Person charg- 
ed with one, if can be alternatively charged with 
other—Conviction for either offence when accused 
is not so charged—Leqality—Penal Code (Act XLV 
of 1860), ss. 215, 511-Substantive offence under 
s. 215 and an attempt to commit it-—-Distinction 
pointed out. f 

Where a person is charged under s. 379, 1. P.C., 
with theft, he can be inthe alternative charged with 
demanding illegal gratification for the return of the 
articles stolen, The Court can convict the accused of 
either offence even if he hasnot been charged with 
it. 
In the substantive offence under s. 215, L P. O., 
there is a giver and a taker; in an attempt to com- 
mit the offence there is merely a proposal or an at- 
tempt to enter into an agreement to take from a 


, Person who is being induced to give and the per- 


son making such a proposal can beconvicted of an 
attempt to commit an offence under s. 215, Emperor 
v. Nga Nya (6) and 76 Ind. Cas. 191 (7), relied on. 

Cr. A. against the order of the Township 
Magistrate (1), Kyaukpadaung, dated 
August 12, 1940. 

Mr. U E Maung (1), The Govt. Advocate, 
for the Crown. 


Judgment.—This is an appeal by the 
Local Govt. against the acquittal in appeal 
of the four respondents, Hla Pe, Kan U, 
Tun Tin and Maung Bu alias Daw Yin. 
These men were charged by the Township 
Magistrate of Kyaukpadaung under s. 379 
and under s. 215, I. P. C. with the theft of 
a bullock or in the alternative with demand- 
ing an illegal gratification for its return. 
They were all convicted under s. 215, I. 
P. CO. and Hla Pe and Tun Tin, who had 
previous convictions, were sentenced to one 
year’s rigorous imprisonment each, and 
the other two accused Hla Po and Kan U, 
to six months’ rigorous imprisonment each. 


The case against them was a simple one, 
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and, I think, quite clearly proved. A letter 
had been sent to the complainant to demand 
Rs. 30. His relative Kyaw Din came with 
the money, and the accused Tun Tin and 
Maung Bu and two man unknown to Kyaw 
Din, whom he could not then or later re- 
cognize, met him, and Maung Bu asked for 
the money. Kyaw Din was willing to pay, 
but the agreement fell through as he wanted 
to see the bullock first and they would not 
show it to them. After this Hla Pe was 
found under suspicious circumstances and 
told the headman that Tun Tin and Maung 
Bu had brought the bullock and that they 
had all arranged to get money from the 
complainant, and Hla Pe showed the bead- 
man, U Shwe Mya (P. W. No. 9), the 
‘place where the bullock was tied up in the 
jungle. Then Kan U admitted to the 
headman that he had gone alone with 
Hla Pe, Tun Tin and Maung Bu to demand 
the money. 

The learned Sessions Judge of Myingyan 
in appeal acquitted all four accused. He 
said that Kan U’s statement to the head- 
man could not be regarded as a confession. 
I confess I do not understand this. Kan U 
clearly admitted taking part in the demand. 
Then the Judge said that Hla Pe should 
have been convicted of the theft He had 
been charged alternatively under s. 379 
and s. 215, and as no orders had been 
passed under s. 379, ib was said that he 
had been impliedly a’ quitted of that offence, 
and that that acquittal could not be set 
aside in appeal. As he was the actual 
thief, he could not or should not, it was 
said, be convicted of taking ransom, as 
s. 215 is not intended to deal with the 
actual thief, vide the cases in Twet Pev. 
Emperor (1) and Emperor v. Nga Nyan U 
(2), The allusion to implied acquittal comes, 
I presume, from the judgment of their Lord- 
ships of the Privy Council in Kishan Singh 
v. Emperor (3). But that was a case where 
it was held that the High Court in revision 
had no power to convert a conviction for 
the lesser offence of culpable homicide, 
(which implied an acquittal on a charge 
of the greater offence of murder), into a 
conviction for murder or thereon to en- 
hance the sentence. In the present case 


me 4 LB R199; 14 Bur. L R 67; 7 Cr. L J 464 


j: 
(2)2 U BR 43; 28 Tnd. Cas. 997; A I R 1914 U B 
43; 16 Cr. L J 421. 

(3) 50 A 722; 111 Ind. Oas. 332; AI R1928P C 
254; 29Cr. LJ 828; 55I A 390; 5 OW N 911; 28 L 
W 396: (1998) M W N 749; 299P LR 575; 330 WN 
1; 480 L J 397; 30 Bom, L R 1572; 55 ML J 786; 26 
ALJ 1099(P 0). 
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there was an alternative charge as allowed 
by s. 336, Criminal P. C, and the trial 
Court could have convicted the accused of 
either offence even if they had not been 
charged with it, as is provided in s. 237. 
In appeal the Appellate Court has power : 
vide s. 423 (1) b). “(2) to alter the finding, 
maintaining the sentence....’ The matter 
has exhaustively been dealt within the judg- 
ment of Nanavutty, J., in Lukhan Singh 
v. Emperor, 35 Cr. L. J. 973 (4), which 
cites the previous cases on the subject, and 
rightly distinguishes the case in Kishan 
Singh v. Emperor (3). As regards the other 
appellants the learned Judge said that as 
they had not actually taken money they had 
not committed any offence. No authority 
was quoted, and the learned Judge did not 
consider whether an attempt to commit an 
ofience had been” made 

There are, as far as I know, only three 
cases reported on the subject. The first case 
is Queen. Empress v. Chittar (5) at p. 391. The 
facts there were that the accused demanded 
Rs. 30 as a reward for return of the bul- 
lock, and the complainant offered him 
Rs. 15, but that offer was refused. In that 
case Dillon, J. said that an attempt to take 
gratification within the meaning of s. 219, 
I. P. ©. necessarily includes the idea of a 
concurrence of wills between the giver and 
the taker, with this much superadded there- 
to, that some act hasbeen done preliminary 
tothe actoftaking it; in other words, an 
attempt isa stage inthe commission of the 
offence which is intermediate between the 
agreement and consent and the actual 
taking. This was dissented from by the 
Chief Court of Lower Burma in Emperor 
v. Nga Nya (6). The learned Judges there 
said that a proposal is an attempt to com- 
plete an agreement. While there must be 
a concurrence of wills between the giver 
and the takeras regards a taking or a con- 
senting to take, there was a distinction as 
regards an agreement to take, and that 
when a proposal had once been made for 
the payment of the illegal gratification, 
that initself amounted to an attempt to 
take (or receive or get) an illegal grati- 
fication, and amounted to an attempt to 
commit an offence under s. 215. In Emperor 
v. Hargayan (7), again a Bench of the 
Allahabad High Court disagreed with the 


(4) 85 Cr. L J 973; 149 Ind. Cas. 533; AI R 1934 
Oudh 200; 9 Luck. 607; 11 O W N 534; 6 R O 572, 

(5) 20 A 389 (391): A W N 1898, 84. 

(6) 2L BR 310. 
_ (7) 45 A 159; 76 Ind. Cas. 191; AI R 1923 All. 83; 
29 Or.L J 127: 20 A L J 927, 
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former decision of that Court in Queen- 
Empress v. Chittar (5). They said much, 
as was said in Emperor v. Nga Naya (6), 
that the accused could not have dene any- 
thing more in order to be guilty of an 
attempt of the commission of the offence, 
than by proposing to the owner of the 
lost property to recover it on the receipt of 
a certain amount. They remarked, too, 
that if an attempt to take a gratification 
within the meaning of s. 215, I. P. ©. 
necessarily included the idea of a giver and 
taker, it would no longer be a mere attempt 
to commit an offence, but would be the sub- 
stantive offence itself. 

If Imay so put it, in the substantive 
offence there isa giver and a taker; in an 
attempt to commit the offence there is merely 
a proposal or an aitempt,to enter into an 
agreement to take from a person who 1s 
being induced to give. It is clear that 
Hla Pe should have been convicted of the 
theft, and the other three accused of an 
attempt to receive gratification under s. 219 
read with s. 511, I. P. O. This appeal will 
be allowed and the original sentences res- 
tored with effect from the date of this 
judgment, that is to say Hla Pe will be 
convicted under s. 379, I. P. C. and sen- 
tenced to six months rigorous imprisonment; 
Kan U will be convicted under s. 215, 
read with s. 511, I. P. C. and sentenced to 
six months rigorous imprisonment, and Tun 
' Tin and Maung Bu will be convicted under 
s, 215, read with s. 511, 1. P.O. and sen- 
tenced to one year’s rigorous imprisonment 
each; these sentences to be in continuation of 
any sentence that any of the appellants may 
now be serving. 


D. Appeal allowed. 


ee 


ALLAHABAD HIGH COURT 
Full Bench 
First Appeal No. 22 of 1939 
September 9, 1941 
IQBAL AHMAD, C. J., YORKE AND DAR, JJ, 
PUNJAB NATIONAL BANK Lrp.-- 
APPELLANT 
VET SUS 
VISHWA NATH KHANNA AND OTHERS— 
RESPONDENTS 
U. P. Encumbered Estates Act (XXV of 1934 as 
amended by XI of 1989), s.9 (5)\—A pplicability— 
Liability under joint and several debt or decree also 
can be apoporiioned—Amendment of 1939 does not 
change the position. 
The power given to the Court to determine and ap- 
ortion the debt under s. 9 (5) (a) of the U.P. Encum. 
Estates Act is rob restricted toa caso where the 
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decree or debt impcses joint liability but also applies to 
a case where the decree or debt imposes a joint liability 
as well asa several liability upon the debtors. The 
position is not altered in any way by the amendment of 
s.9 (5) by Act XI of 1939. 189 Ind. Cas. 647 (3), 
Overruled. 173Ind. Cas. 157 (4), approved.. 180 
Ind. Cas. 114 (1), 188 Ind. Cas. 409 (2) and 187 Ind. 
Cas. 835 (5), explained. (p. 717, col. 2.] 

F. A. from the decision of the Specjal 
Judge, First Grade, Cawnpore, dated Sep- 
tember 26, 1938. : 

Mr. L. P. Zutshi, for the Appellant. 

Sir Tej Bahadur Sapru and Mr. S. N. 
Verma, for the Respondents. 


Dar, J.—This is an appeal against a judg- 
ment and decree, dated September 26, 1938, 
of the Special Judge, First Grade of Cawn- 
pore, by which the landlords’ liability under 
a joint debt has been determined and ap- 
portioned under s. 9, U. P. Encum. Estates 
Act (XXV of 1934). Kailash Nath Khanna, 
resident of Cawnpore, and Moti Lal Daya 
Ram, resident or Calcutta, had borrowed a 
large sum of money from the Punjab 
National Bank Ltd. For the recovery of the 
debt due to the Punjab National Bank Ltd., 
the bank brought a suit (No. 380 of 1925) in 
the Court of the Subordinate Judge of 
Cawnpore against Kailash Nath Khanna 
and Moti Lal Daya Ram. On Nevember 5, 
1925, a decree was passed in favour of the 
bank against Khanna and Moti Lal Daya 
Ram for a sum of Rs. 44,397-10-9 The 
decree against Khanna was based upon a 
compromise and against Moti Lal Daya Ram 
it was ex parte. In an execution case 
(No. 443 of 1927) which later on arose bet- 
ween Khanna and the Punjab National Bank 
Ltd., this Court by a judgment dated Febru- 
ary 19, 1929, has interpreted the said decree 
of 1925 as imposing a joint and several 
liability upon Khanna and Moti Lal Daya 
Ram and for the purpose of the present case 
this interpretation has been accepted as cor- 
rect and it is common ground tbat under the 
said decree both Khanna and Moti Lal Daya 
Kam were jointly and-severally responsible 
to pay the amount of the decree. 

Before the decree was satisfied, Kailash 
Nath Khanna died, leaving two sons Vish- 
wanath Khanna and Bishambhar Nath 
Khanna. On March 28, 1936, Vishwanath 
Khanna and Bishambhar Nath Khanna 
presented an application unders. 4, U. P. 
Encum. Estates Act (XXV of 1934) and in 
due course this application was transmitted to 
the Special Judge, First Grade of Cawnpore. 
In the Court of the Special Judge proceed- 
ings were taken under ss. 8, 9, 10 and 11, 
U. P. Encum. Estates Act (XXV of 1934), 
and in the course of these proceedings an 
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application was made by the landlords to 
determine the liability of the landlords under 
the joint decree of November 5, 1925, and to 
apportion the amount of liability under that 
decree separately against the landlords and 
Moti Lal Daya Ram. On behalf of the bank 
and Moti Dal Daya Ram this application was 
opposed and an issue was raised and tried 
out by-the Special Judge who, by his judg- 
ment dated February 26, 1938, found that 
the landlords were entitled to have the 
amount due under the said decree apportion- 
ed separately against their own share and 
against the share of Moti Lal Daya Ram. 
Accordingly the Special Judge found that 
the landlords 

“are liable to pay a sum of Rs. 40 762-10-6 to the bank 
on the foot of the decree and no more. The rest of 
the decretal amount, 4. e., half of the actual amount 
due on the deeree sesser shall be paid by Moti Lal 
Daya Ram.” 

Against this judgment the bank has made 
this appeal which originally came before a 
Bench of this Court for hearing and has now 
been referred to this Bench. The main ques- 
tion for consideration in the case is whether 
in a case of a debt or a decree which imposes 
a joint’and several liability upon the debtors 
the landlord is entitled under the provi- 
sions of the U. P. Encum. Estates Act (XXV 
of 1934) to have the joint lability apportion- 
ed separately against his own share and as 
against the shares of other debtors, Section 9, 
el. (5), U. P.. Encum. Estates Act (XXV of 
1934), reads as follows : 


(5). (a) If one or more of several joint debtors 
who are not members of the 
same joint Hindu family apply 
under s. 4 but all the joint 
debtors do not apply then the 
special Judge shall determine 
the amount of the joint debt 
which is due by the debtor or 
debtors who have applied andthe amount due by those 
who have not applied. Forthe purpose of this deter- 
mination the Special Judge shall meke the joint debtors 
who have- not applied parties to the proceedings and 
shall hear any objection that they may make before 
recording his finding. l 

(b) If all the joint debtors have not applied under 
s, 4 the creditors shall have a right to recover from 
the debtors who have not applied only such amount on 
account of the joint debtsas may be determined by the 
‘Special Judge to be due by them. 

(c) Where no suit has been instituted or where no 
application for execution of a joint decree has been 
made in any other Court in respect of such joint debt 
or joint decree the creditor may on application to 
any Court having jurisdiction to entertain such suit 
or execute such decree, obtain a decree, or get the 
decree executed against non-applicant joint-debtors for 
the amount so determined, subject to the payment 
of the court-fee payable on such-execution application, 
or on a plaint in a suit for the amount determined by 
the Special Judge ; 

Provided that notwithstanding anything contained 


Determination of 
liability of joint 
debtors who are not 
members of a joint 
Hindu family. 


in the Lim. Act or any other law for the time being. 
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in force, in computing the period of limitation for 
such suit or such execution application the period from 
the date of the order of the Collector under 8. 6 to 
the date of determination of such debt by the Special 
Judge under cl. (b) shall be excluded in either case. 
(d) Where a suit in respect of the joint debt had 
been instituted or an application for the execution 
of the joint decree made, and proceedings therein 
were stayed under sub-s. (1) of s. 7, the Court in 
which such suit had been instituted or such execu- 
tion application was made shall, on the application of 
the creditor, proceed with such suit or execute such 
application in accordance with sub-s. (c) as against 
those joint debtors wh» had not applied under s. 4 
in respect of the amount of the joint debt determined, 
by the Special Judge to be due from such joint debtors.” 


‘In a case where the debt or the decree 
imposes a joint liability against several 
persons one or more of whom apply for 
proceedings under s. 5, U. P. Encum. Estates 
Act (XXV of 1934) and others do not s. 9 (5) 
(a), U. P. Encum. Estates Act (XXV of 
1934), enjoins that the liability of those 
debtors who had applied under s. 4 shall be 
determined and the liability of the joint debt 
will be apportioned separately against the 
debtors who had applied and against those 
who had not applied under s. 4 of the Act. 
So far there is no dispute. The controversy 
in the case is whether the power given to 
the Court to determine and apportion the 
debt under s. 9 (5) (a) of the statute applies 
to a case where the decree or debt imposes 
joint liability or whether it also applies to 
a case where the decree or debt imposes 
a joint liability as well as a several liability 
upon the debtors. As the statute stands to- 
day, it is quite clear that the words “joint 
debt” in cl. (5) (a) of s. 9 include debts 
which are both joint and several because 
els. 5 (b), (c) and (d) of s.9 enjoin that a 
creditor will not be able to follow his 
remedy against non-applicant debtors till the 
amount has been determined and apportioned 
by a Special Judge under cl. (5) (a) and, 
therefore, the right of a creditor to pursue 
his remedy separately in a case of joint 
and several debt has been taken away by the 
statute and the jurisdiction to determine and 
apportion the liability in a case of joint debt 
against debtors who have applied and against 
debtors who have not applied now solely 
vests in the Special Judge dealing with the 
proceedings under the U. P. Encum. 
Estates Act (XXV of 1934). 


It is, therefore, not disputed that in the 
statute as it stands to-day in el, (5) (a) of s. 9 
the words ‘joint debt” are used in a sense 
so as to include both joint and several clebt, 
but it is contended that in the year 1933 
when the amount due under the decree of 
1925 was determined and apportioned by the 
Special Judge s. 9 was worded in a different 
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way and although in the statute asit exis- 
ted in 1938, cl. (5) (a) was in the same words 
as cl.95 (a) is in the present statute, there 
were no corresponding provisions to cls. (c) 
and (d) and the question, therefore, which 
arises for consideration is: What is the 
meaning to be given to the words “joint 
debt” in el. (5) (a) if we cannot callin aid 
in construing the words “joint debt” in 
cl. (5) (a), cls. (c) and (d) of the statute as 
it exists to-day ? This raises the question 
whether the words “joint debt” in the statute 
which was in operation in 1938 under se. 9, 
el. (5) were confined to a case where the 
liability of the debtors under the decree or 
under the debt was joint or it also included 
a case where the liability was joint and 
several. We are of opinion that the words 
"joint debt” in s. 9, cl. (5) (a), U. P. Encum. 
Estates Act (XXV of 1934), which was in 
force in the year 1938 should also be inter- 
preted to mean and include debts which are 
joint as also those which are joint and several. 
There are two main reasons for this view. 
The first is that a joint debt does not cease 
to be a joint debt when it is also a several 
debt and if a joint and severeal debt does not 
cease to be a joint debt, the condition of the 
statute is satisfied in attracting the provisions 
of cl. (5) (a) of s. 9 to such a debt. 

The other reason is that the entire scheme 
of the U. P. Encum. Estates Act (XXV of 
1934) as it existed in 1938 prior to the amend- 
ments which have since been made in the 
statute shows that even a joint and several 
debt the Special Judge should, and musi 
determine and apportion the liability of a 
debt against the debtors who applied and as 
also against the debtors who had not ap- 
plied. Ifin a case of a joint and several 
debt the Special Judge were not to deter- 
mine and apportion the amount and if it 
were held that s. 9, cl. (5) (a) did not apply 
to a case of a joint and several debt and gave 
the Special Judge no power to determine 
and - apportion the liability, then in many 
cases it will result in passing of two de- 
crees on the same debt and will lead to 
other confusion. In a case ofa joint and 
several debt, if the amount cannot be deter- 
mined or apportioned, the Special Judge 
will be compelled to pass a decree against 
the landlord for the full amount and it will 
be open to-the creditor to bring a suit and 
obtdin a decree for the entire amount of the 
debt against the other debtor who had not 
applied under the U. P. Encum. Estates Act 
(XXV of 1934) and there will be thus two 
decrees, one given by the Special Judge and 
the other given by the ordinary Courts, 
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running side by side on joint and several 
debts. It will be further noticed that under | 


the U. P. Encum. Estates Act (XXV of 1934) 


the decrees have to go to a Collector for, 


realization and there a special procedure is 


followed and itis doubtful whether the Col- 


lector under U. P. Encum Estates Act (XXV . 


of 1934) can take into account payments and 


adjustments which might be made towards . 


the decree which the creditor 
against those debtors who had not applied 
under the U.P Encum. Estates Act (XXV 
of 1934). ; 

It 
creditor in a joint and several debt to pursue 


obtained : 


is contended that the law allows ae 


his remedy against any debtor at his option... 


and it is also contendad that it is permis-. 


sible to a creditor in a joint and several debt - 
to bring successive actions and it .is sub--. 


mitted that by interpreting the words “joint 
debt” in the manner in which we are doing 


we are destroying the contract between the- 


parties, The U. P. Encum., Hatates Act (XXV 


toa RA fae 


of 1934) has taken great liberties with the -- 


contract between the parties. 


Most of its - 
provisions destory and nullify the covenants . 


which parties make for themselves in the - 


case of a landlord and his creditors and we. 


do not think that we are doing any violence 


either to the language of the statute or to the . 


spirit of the enactment in interpreting the 


words “joint debt” in a wider sense and. 
J er aa 
16. 13> 


not in a narrower sense. But 
contended that there are three cases of 
this Court in which a different interpreta- 


tion has been put upon the words “joint. 


debt” as used in s. 9, el. (5) (a), U. P. 
Encum. Estates Act (XXV of 1934) as it 


toot 


existed prior to the amendments made by ` 


Act XI of 1939. It becomes, therefore, neces- 


sary to examine these cases, 
In. Swadeshi Bima Co. 
Shiv 


executed by two persons Shiv 


joint and several liability upon Katiar and 
Kanhai Singh. Katiar alone applied under 
the Encum. Estates Act. 


Ltd., Agra v." 
Narain (1) a promissory note wag ` 
Narain. 
Katiar and Kanhai Singh, in favour of the’ 
Swadeshi Bima Co. Ltd., which imposei a- 


Later on a suit . 
was brought by the Swadeshi Bima Co. Ltd., : 


in the Small Cause Court on the pro- - 
note against Katiar and Kanhai Singh and - 
the Small Cause Court Judge dismissed the-.’ 


suit both against Katiar and. Kanhai Singh. 
It was conceded that the dismissal against 
Katiar was proper but on behalf of the 
Swadeshi Bima Co. Ltd., the creditor, it 


(1) (1938) A L J 1158; 180 Ind, Cas. 114; AIR: 
1939 All, 75; E L R (1989) All. 115; 1938 R D876; 1i Re 
: ® 
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was coatended that the suit should not have 
been dismissed against Kanhai Singh and 
the only point which arose in the case was 
whether the dismissal of the suit against 
Kanhai Singh should or should not be main- 
tained. Mulla, J. held that the dismissal was 
improper. The point did not arise in the 
case.and Mulla, J. expressed no opinion upon 
it whether in a case of joint and several 
debt liability can or cannot be apportioned 
under s. 9, cl. (5) (a). Indeed, it appears from 
his judgment that his view was that the 
liability could be ‘apportioned, as would 
appear from the following observation which 
he made: 

“His order of dismissal, so far as defendant Shiv 
Narain Katiar is concerned, was perfectly right, but I 
‘find no justification in law for the dis nissal of the suit 
as against Kanhai Singh. There is nothing in the 
Encum. Estates Act to affect or control the plain- 
tiff’s right to institute a suit against Kanhai Singh. 
It is true that upon the application made by Shiv 
Narain Katiar a notice would be issued in tho ordinary 
course to the plaintif to put in a written statement of 
his claim and it would be open to the- Special Judge 
under s. 9, cl. (5) of the Act to make Kanhai Singh a 
party tothe proceeding and to apportion the liability 
under the pro-note between him and Shiv Narain 
Katiar who is an applicant under s, 4 of the Act. When 
the Special Judge has made such apportionment, s. 9, 
cl. (5) (b) shall come into operation and the plaintiff 
shall have aright to recover from Kanhai Singh only 
such amount as may have been determined by the 
Special Judge.” 

So far from this case being any authority 
for the proposition that the liability cannot 
be determined under s. 9, cl. (5) (a), U. P. 
Encum. Estates Act, the case, if any- 
hing, suggests and supports the proposition 
hat joint liability in a case of joint and 
several debt may be determined and appor- 
joned under the provisions of s. 9 (5) (a). 
n Narain Das Bal Kishan Das v. Munir 
Jddin (2). a promissory note was executed 
xy Nasir Uddin, Munir Uddin and Khabar 
Jddin in favour of the creditor imposing 
, joint and several liability. Nasir Uddin 
md Khabar Uddin alone applied under 
. 4, U. P. Encum. Estates Act (XXV of 
934) and the creditor did not file his 
vritten statement in time and by reason of 
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held that this dismissal was wrong, In 
order to make out that the dismissal was 
wrong, the creditor also advanced an argu- 
ment to the effect that s. 9 (5) of the Act 
did not apply to a case where the liability 
was joint and several and in the course of 
the judgment Bennet and Verma, JJ. made 


the following observation : 

“Having heard learned Counsel on both sides, we 
have come to the conclusion that the contentions of the 
plaintiffs appellants are well-founded. It seems to us 
that s. 9 (5) of the Act contemplates only those cases in 
which the liability of the debtors is joint and not 
those cases in which it is joint as well as several.’ 


It will be noticed that the only question 
which arose in the case was whether dis. 
missal of the suit against Munir Uddin was 
proper, having regard to the fact that in 
proceedings under the U. P. Encum. Estates 
Act (XXV of 1934)ethe creditor had not 
filed his written statement against Nasir 
Uddin and Khabar Uddin and the debt, 
therefore, could not be apportioned in pro- 
ceedings under the U. P. Encum. Estates 
Act (XXV of 1934) and in order to con- 
sider the propriety of the dismissal of the 
suit incidentally the question of the joint 
and several liability of the debt was con- 
sidered. The point did not arise in that case 
and it was certainly not decided that in 
proceedings under s. 9, U. P. Encum. Estates 
Act (XXV of 1934) on an application of 
a landlord in a case of joint and several 
debt the liability cannot be determined 
and apportioned. We, therefore, are of 
opinion that the observation of Bennet and 
Verma, JJ. referred to above should be taken 
as not deciding the point and should be 
confined to the facts of that case. But if 
they are intended and are susceptible of a 
wider meaning and if they in any way 
support the proposition that in a proceed- 
ing under s. 9 (5). (a), Encum. Estates Act 
(XXV of 1934); in a case of a joint and 
several debt liability of landlord debtor 
cannot be determined and apportioned, then 
with all respect we cannot agree. In 
Murari Lal v. Bibi (3) which was a. 
Cas 
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It is suffcient to say that this decision is 
in conflict with an earlier decision of this 
Court-in Babu Ram v. Manohar Lal (4), 
decided by Sir Shah Mohammad Sulai- 
man, C. J. and Harris, J., and here again 
with all respect we cannot agree with the 
interpretation which has been put upon s. 9 
sub-s. (5) (a) by Rachhpal Singh, J. Moham- 
mad Ihtisham Ali v. Lachhaman Prasad 
(5), was a case in which Ahtasham Ali and 
Azhar Ali had executed a joint and 
- several pro note. Azhar Ali alone applied 
under the Encum. Estates Act and then a 
suit was brought by the creditor against 
Ahtasham and Azhar. No relief was asked 
against Ahtasham but Azhar contended 
that the suit should be stayed till the joint 
liability of Ahtasham and Azhar was de- 
termined by the Special Judge and appor- 
tioned. The stay of suit was refused by 
the lower Court and Yorke and Radha 
Kishan, JJ. held that the suit should have 
been stayed. In the course of the judgment 
at p. 648* they expressed the view on 
the interpretation of the words “joint 
debts,’ and ‘joint decrees” used ins, 9 as 
follows : Ea 

“We ourselves are clearly of opinion thatthe words 
used in this section where’ mention is made of joint 
debtors and joint debts or joint decrees are not used in 
the very strict sense of debt and decrees for which the 
debtors cannot be made liable or proceeded against in- 
dividually. There is nothing in the wording of these 
sections which requires that they be interpreted in that 
very strict sense. We are, therefore, of the opinion 
that the more general sense should be given to them and 
we understand, as evidently do the learned Judges of 
the Allahabad High Court, that whatever injury may 
thereby be done to the rights of creditors under the 
general law, the intention of this Act is tò limit the 
right of creditors even in the case of debtors who are 
not entitled tothe protection of the Act, by giving to 
the Special Judge deciding claim under that Act, an 
exclusive jurisdiction to apportion the liability under 
joint debts as between those debtors who applied under 
the Act and those who had not.” 

It will thus be seen that in two cases 
referred to above it was decided that ina 
case were a debt was joint and several an 
action would lie against the debtor who 
had not applied under the U. P. Encum. 
Estates Act (XXV of 1934) and in one case it 
was decided that execution might proceed 
against the judgment-debtor who had not 
applied; in one case it was decided that a 
anit miht ha hnt the anit shall he staved 
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applied and in one case it was implied that 
the Special Judge would have jurisdiction 
to apportion the liability and his decision 
would govern the suit, but in no case was it 
decided that under s. 9 (5), U. P. Encum. 
Estates Act, (XXV of 1934) the Special Judge 
had no power to apportion liability in 
cases where the joint debts and decrees are 
both joint and several. We are, therefore, 
of opinion that there is no clear or binding 
authority in favour of the contention that 
s. 9 (5) does not apply toa joint and several 
debt or to a joint and several decree. We, 
therefore, think that the judgment under 
appeal is correct and should be affirmed and 
this appeal should be and is hereby dismiss- 
ed with costs. 


D. Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 119 of 1938 
September 3, 1941 
GHULAM Hasan, J. 
KAMLA PRASAD —PLAINTIFF—ÅPPELLANT 
VETSUS 
Mst. RAM PYARI AND ANOTHER— 
DEFENDANTS — RESPONDENTS 

Hindu Law—Debts—Pre-partition debts of father 
— Liability of sons to pay—Decree for maintenance - 
against father —Subsequent partition between sons and 
father—Son’s share, liability of. 

Where a decree is passed against the father of a 
joint Hindu family for maintenance and subsequently 
in suit for partition instituted by the son, the son’s 
share ig divided off and separated, the divided share 
of the son still continues to be liable for the decree 
debt. His share is liable even after the partition with 
his father, for the latter's debts which are not 
avyavaharika, incurred prior to partition. 

S.C. A. against the order of the Civil 
Judge of Fyzabad, dated January 20, 1938. 

Mr. S. N. Srivastava, for the Appellant. 


Judgment.—This is a second civil ap- 
peal by the plaintiff against the dismissal of 
his suit by the trial Court, whose decision 
was upheld in appeal by the Civil Judge of 
Fyzabad. 

It appears that on September 10, 1924, 
Mst. Ram Pyari, defendant respondent No. 1, 
obtained a compromise decree agains! 
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was to be sent to her by money order every 
month. In default she was entitled to take 
out execution of the decree. It appears 
that default cccurred in the payment of this 
maintenance allowance, and Mst. Ram Pyari 
had to attach joint family property in execu- 
tion of the decree some time in 1931. On 
January 30, 1932, the plaintiff appellant, 
who is the son of Bachai, obtained a 
preliminary decree for partition against 
his father for one-third share in the joint 
family property. The plaintiff a's) filed 
objections to the attachment under 0. KAL, 
T. 58 of the Civil P. C. but these were dimiss- 
ed. The partition decree was made absolute 
on May 14, 1932. After this date certain 
applications were made by Mst. Ram Pyari 
for execution of the arrears of her main- 
tenance. The plaintiff preferred objections 
and upon the dismissal of these objections 
he filed a suit, out of which the present 
appeal arises, for a declaration that the 
property attached by Mst. Ram Pyari in 
execution of her maintenance decree against 
his father, who was impleaded as defendant 
No. 2 in the case, belongs to him and is not 
liable td attachment and sale in execution 
of the decree. 

The substantial defence to the suit was 
that the plaintiff's property is liable for 
payment of the arrears of maintenance which 
accrued due against his father after the 
passing of final decree for partition. The 
partition decree was also challenged as a 
collusive and fraudulent one. 

The learned Civil Judge held that the 
partition decree is a genuine decree and was 
not obtained for the purpose of defrauding 
any one. He also held that the maintenance 
decree was passed in the year 1924 before 
the plaintiff was born and the defendant- 
respondent was entitled to recover her main- 
tenance allowance, being a pre partition 
liability, by attachment’ and sale of the 
plaintiff’s separated share. 

In second appeal before me it is contended 
on behalf of the plaintiff-appellant that the 
liability for maintenance after the partition 
decree is a fresh liability for which the 
plaintiff’s separated share in the property 
cannot be held responsible. I am, however, 
of opinion that this contention has no force. 
The liability under the compromise decree 
is a recurring liability which confers upon 
the respondent No. 1 a right to realise the 
maintenance allowance month by month and 
in default of payment to take out execution, 
therefor. I am not prepared to hold that 
this liability is a fresh liability incurred 
each time as it accrues and conseguently 
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the principle that a Hindu son is liable to 
discharge the pre-partition liability of his 
father does noi apply to this case. In the 
view that I take of the case, this argument 
cannot be accepted. 

Raghavachariar in his well known work 
on Hindu Law says at p. 297 :— 


“A long catena of recent decisions has now est- 
ablished that the son’s share is liable even after his 
partition with the father for the latter’s nonavyavaha- 
rika debts incurrel prior to partition, and the argu- 
ment, though plausible, that the father’s creditor 
should not be held to be in a better position than 
the father himsalf and hence should not be allowed 
to proceed against the son’s when the father himself 
cannot touch it after partition, has not found accept- 
Ence,” 

It is also stated at p. 238 that 
“once it is established that the son is liable for the 
pre-partition debts of the father, it must be assumed 
that the decree obtained against the father in respect 
of such a debt is binding on the son as well, and 
thers is no conceivable reason why ifthe creditor has 
a right to proceed against the joint family property 
in execution of a decree azainst the father before parti- 
tion takes place, that right should be taken away by 
a partition being effected subsequent to the decree.” 

Nonavyavaharika debt mentioned in tho 
passage in question means a debt which is 
not illegal or immoral. 

1 hold, therefore, that the decision arrived 
at by the lower Appellate Court is correct 
and must be maintained, 

The appeal is consequently dismissed. No 
order as to costs as the respondents are not 


present. 


D. Appeal dismissed, 
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MADRAS HIGH COURT 
Full Bench 
Appeal No. 137 of 1938 
March 6, 1941 
Leac, C. J., MOCKETT AND KRISHNASWAMI 
AYYANGAR, JJ. 
KANDASWAMI THAMBIRAN— 
ÅPPELLANT 
Versus 
VAGHEESAM PILLAI— 
RESPONDENT 

Specific Relief Act (I of 1877), s. 42—Plaintiff not 
‘in possession of properties of office of mahant suing 
for declaration of his title to that office — He must 
ask for possession —Failure to do so vitiates suit, 

It is not possible to separate the office of a mahant 
from the properties which form the endowments of the 
office, 

The plaintif who is askiog fora decluratiun of hia 
title to the office of a mahant and whois not in posses- 
sion of its properties must by reason of s. 42, Specific 
Relief Act, ask for possession. His failure to doso would 
vitiate the suit. 80Ind. Cas. 1053 (2), Overruled, 
Kunj Behari v. Keshavlal Hiralal (3), dissented from, 
ð Ind. Cas. 630 (1), approved, 

[Case-law referred to.] 
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A.against the decree of the Sub-Judge, 
‘Sivaganga, in O. S. No. 27 of 1934. 

Mr. A. C. Sampath Ayyangar for Mr. 
D. Narasinga Rao, for the Appellant. 

Mr. K. Rajah Aiyar for Mr. V. Rama- 
swami Iyer, for the Respondent. 

Leach, C. J.—This reference arises out 
of a suit filed by the appellant in the Court 
of the Subordinate Judge of Sivagana to 
establish the title claimed by him to the 
‘office of Pandarasannadhi, or mahant of 
the Tiruvannamalai math in the Ramnad 
District. In his plaint the appellant asked 
the Court to pass a decree in his favour for 


inter alia the following reliefs : 

(a) Declaring that defendant No.1 is nct entitled 
to be the Pandarasannadhi of the Thiruvannamalai 
Athinam and (by way of consequential relief) eject- 
ing hinfrom the office of Pandarasannadhi of the 
Athinam and restoring its possessicn to the plaintiff 
as the only Thambiran ofthe Athinam qualified and 
_ entitled to itsheadship orat least tobe in charge of 

“the math and its properties till a new Pandarasannadhi 
comes. 

(b) Restraining defendant No.1 by a perpetual in- 
junction from in any way interfering with the 
Spiritual or secular affairs of the Athinam.” ` 


The respondent was defendant No. 1, 
who claims to be the lawful holder of the 
-office Itis admitted that he is in possession 
of the properties, but notwithstanding the 
terms of para. (a) of the prayer the appel- 
lant said that he was not asking for an 
order for possession because “the servants 
and tenants” onthe Jands were prepared to 
hand over possession and pay rent to’ the 
holder of the office. In addition to denying 
the right claimed by the appellant the res- 
pondent, relying on the provisions of s. 42, 
. Specifice Relief Act, averred that the suit 
was not maintainable because the appellant 
had failed to ask for a decree directing that 
possession of the math properties be given 
to him. The Subordinate Judge held that 
this plea was well founded and dismissed 
the suit. The appellant appealed to this 
Court end in due course the case came on 
for hearing before a Divisiun Bench consist- 
ing of King and Patanjali Sastri, JJ. In 
consequence of the conflict between the de- 
cisions of this Court in Hathnasabapatht 
-Pillai v. Ramaswami Iyer (1) and Swami- 
natha Iyer v. Ramier (2) the learned 
Judges havereferred to a Full Bench the 
issue whether the suit is tarred by 
reason of the provisions of s. 42, Specific 
Relief Act. 

When the case was before King and 


(1) 33 M 452; 5 Ind. Cas. 630; 20 M L J 301; (1910) M 
WN. 

(2)47 MLJ 671; 80 Ind. Cas, 1053; A I R 1925 Mad. 
421; 20 L W 893; (1925) M W N52, 
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Patanjali Sastri, JJ. the learned Advocate 
for the appellant applied for and obtained 
an order permitting the amendment of the 
plaint by the omission of the words, “or at 
least to be in charge of the muit and its 
properties till a new Pandarasannadhi 
comes" from the prayer for a declaration. 
The praver fcr a perpetual injunction 
stands, but Mr. Sampath Ayyangar has stat- 
ed that heis willing to waive this relief also 
should it be deemed to be in the way of his 
client’s success in the appeal. In these cir- 
cumstances the Ccurt will treat the appel- 
lant’s claims to be for (1) a declaration of 
his title to the offfce and (2) possession of the 
office but net of the properties attaching 
toit. In Rathnasabapathi Pillai v Rama- 
swawi Iyer (l)a trustee of a temple who 
had been ousted by his co-trustees sued for 
a declaration that his dismissal from the 
trusteeship was invalid and for an injunc- 
tion restraining his co-trustees and the 
tempie committee from interfering with the 
erercise cf his rights as a trustee There 
was no prayer for consequential relief 
in the nature cf an crder for possession 
against the co-trustees. In these circum- 
stances the Court, C. Sankaran Nair and 
Krishnaswami Ayyar, JJ. held that the 
suit wasnot maintainable. In that case the 


‘plea was raised that the lands of the temple 


were in the physical possession of the 
tenants and the piaintiff could not get such 
possession himself; but it was held that the 
fact that the lands were in the physical pos- 
session of the tenants did not excuse the 
plaintiff from suing for possession. 
Swaminatha Iyer v. Ramier (2) was de- 
cided by Spencer, J., who was then officiating 
as Chief Justice and Srinivasa Ayyangar, J. 
That was a suit fora declaration that the 
plaintiffs were the lawful trustees of a 
Hindu temple andits endowments for a 
direction that the defendants who claimed 
to be trustees should be made to restore 
the office to them and for an injunction 
restraining the defendants from interfering 
with the exercise by the plaintiffs of the 
duties of the office. Relying on the decision 


of the Bombay High Court in Kunj 
Behari v. Keshavlal Hiralal (3) (which 
Sankaran Nair and Krishnaswami 


Ayyar, JJ. had refused to follow) Spencer 
and Srinivasa Ayyangar, JJ. held that it 
was not recessa1y forthe plaintifs to sue 
for the consequential relief and, therefore, 
s. 42, Specific Relief Act, was no bar to 
the suit. The learned Judges appear tc 


have separated the office from the propertie 
(3) 28 B 567; 6 Bom, L R 475, 
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forming the endowments of the irust. In 
Kunj Behari v. Keshavlal Hiralal (3) the 
facts were these. The plaintiff broughta suit 
alleging that he had been installed. on the 
gadi of the god Swaminarayan. He claimed 
that he was the gadipathi and that no- 
body else had a right to be installed on the 
gadi. He complained that the defendants 
were wrongly attempting to place some 
Other person on the gadi. The reliefs 
asked for were : (1) a declaration that a will 
set up by the defendants was a fraudulent 
document but, if established it was not 
binding; (2) a declaration that the right to 
become the acharya was in the plaintiff and 
that he was the owner of the gadi; (3) a 
perpetual injunction restraining the defen- 
dants from offering any cbstruction to his 
occupying the gadi and (4) a perpetual in- 
junction restraining the defendants from 
placing.anybody else on the gadi. The 
Court (Jenkins, ©. J. and Batty, J.) accepted 
the plaintiff's contention that the suit was 
not for possession of the trust properties 
but one to determine who was to occupy 
the gadi and considered that in these cir- 
cumstances the plaintiff was entitled to 
ask for an injunction without any further 
relief, Jenkins, C. J., in delivering the 
judgment said : 

“We do not say that the plaintiff might not in 
terms haveasked for possession of the office he says 
is his; we will assume he could, but how would 
practical effect be given to an award of possession of 


an office otherwise than by preventing interference 
with the rights of which it is made up.” 


The defendants were in possession of the 
trust properties and, therefore, it was not 
open tothe Court to grant the plaintiff an 
injunction when he was not asking for pos- 
Session against those actually in possession. 
This was pointed out by Sankaran Nair 
and Krishnaswami Ayyar, JJ., in their judg- 
ment in Rathnasabapatht Pillai v. Rama- 
swami Iyer (1). We cannot regard Kunj 
Behari v. Keshavlal Hiralal (3), as being 
correctly decided. The judgment in Ra- 
thnasabapathi Pillai v. Pamaswami Iyer 
-(1) receives support from the decisions 
of this Court in Ramanuja v. Devanayaka 
(4), Sonachala v. Manicka (5), Kombi v. 
Aundi (6), Abdulkadar v. Mohamed (7), 
Strinivasa Ayyangar v. Strinivasaswami 
. (8), Srinivasaswami v, Ramanujachariar (9), 
Ramaswami Iyer v. Annaswami Iyer (10) 


(4) 8 M 361. 

(5) 8 M 516, 

(6) 13 M 75. 

(7) 15M 15, 

(8) 16 M 31. 

(9) 22 M 117, 7 
(l0)8MLJ124, o l 
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and slppu Pillai v. Perumal Pillai (11), 
In Ramanuja v Devanayaka (4), which was 
a suit by six plaintiffs for a declaration that 
cerlain proceedings of a district temple 
committee removing them from office ag 
trustees of a temple were illegal. Tur- 
ner, C. J. and Muttuswami Ayyar, J. ob- 
served : 

‘Possession, whether it is of property or of an 
office may be ragarded either as a physical fact, or 
in contemplation of the legal right to it, and if is inthe 
former sense it should be understood in coming to a 


finding under s. 42 as to whether the plaintiff is, oris 
not, able to seek further relief,” 


In Abdulkadar v. Mohamed (7) Muituswami 
Ayyar, J., sitting with Parker, J. held that 
a suit was not maintainable by reason of 
s. 42, Specific Relief Act, in these circum- 
stances. The plafntiff claimed that he was 
entitled tothe office of Sheikh of Kallai 
and to the properties forming the endow- 
ments of the office. He did not sue for 
possession of the properties which were in 
the possession of the defendant. He merely 
claimed a declaration that the defendant had 
no right either to the office of Sheikh of 
Kallai or to the properties and prayed for 
an injunction restraining the defendant 
from interfering with the properties or doing 
anything in any way inconsistent with the 
plaintiff's right to the office. The cases in 
Strinivasa Ayyangar v. Strinivaswami (8) 
and Srinivasaswami v. Ramanujachariar 
(9), concerned maths. In Strinivasa 
Ayyangar v. Strinivasaswami (8), the plain- 
tiffs were three disciples of a math. They 
sued under s. 539, Civil P. C., 1882, alleging 
that the defendant was in possession under a 
false claim of title as the successor to the 
last jheer and praying that it be declared 
that he was not the duly appointed successor 
to the office and that an appointment to the 
vacant office be made by the Court. As no 
consequential relief was asked for, it was 
held that the suit was not maintainable. 
Srinivasaswami v. Ramanujachariar (9), 
was a case of a similar nature. The same 
principle was applied in Sonachala v. 
Manicka (5),which referred to a choultry and 
in Kombi v. Aundi (6), in which the plain. 
tiff claimed a declaration of his title to the 
stanom of the fifth Raja of Palghat. Rama- 
swami Lyer v. Annaswamt Iyer (10) had 
reference to temple properties. It was there 
held that a person who was in joint posses- 
sion of the temple properties with others 
who claimed to be joint trustees with him 
could not sue to exclude the other persons 
from management without suing for sole 


ai 23 M LJ 118; 16 Ind, Cas, 630; 12 M L T 
168. 
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possession of the properties. A mere decla- 
ration that he was the poper trustee and the 
cthers were not was nct sufficient in the 
circumstances. In Arpu Pillai v. Perumal 
Pallar (11), Abdur Rahim and Sadasiva 
Ayyar, JJ. followed Ruthnasabapathi Pillai 
v. Ramaswami Iyer (1). 

In‘the face of these decisions it is not 
feasible to accept the judgment in Swami- 
natha Iyer v. Ramier (2), in preference to 
that in. Rathnasabapatht Pillai v. Rama- 
swami Iyer (1) Moreover it has to be 
born in mind that it is not possible to sepa- 
rate the office from the properties which form 
the endowments of the office. This has been 
very clearly laid down by the Privy Council. 
In Gnanasambanda Pandarasannadhi v. 
Velu Pandaram (12) which concerned the 
right tothe office of trustee of -a certain 
temple, Sir Richard Couch in delivering 
the judgment of the Board said: ‘Their 
Lordships are of opinion that there is no 
distinction between the office and the pro- 
perty of the endowment.’ This was em- 
phagised by Lord Shaw in delivering the 
judgment of the Board in Ram Parkash 
Das v. Anant Das (13). When referring to 
the position of a mahant Lord Shaw said: 

“He sits upon the gadi, he initiates candidates 
into the mysteries of the cult; he superintends the 
worship of the idol and the accustomed spiritual rites ; 
he manages the property of the institution, he ad- 
ministers its affairs; andthe whole assets are vested 
in him as the owner thereofin trust for the institu- 
tion ‘itself. ees: 

In delivering the judgment of the Privy 
Council in Satish Chandra Girt v. Dharni 
Dhar Singha (14), My. Jayakar quoted this 
passage from the judgment of Lord Shaw and 
went on to say: 

. “The two capacities are thus closely intermingled 
and a proper and efficient discharge of the one de- 
pends on the control of the other. The mahanta must 
have authority over the funds and income of the insti- 
tution to be able to discharge his religious duties 
efficiently, in conformity with the customary and tra- 
ditional obligations of the office and to the satisfaction 
of those who claim the benefit of the worship. He 
necessarily enjoys large patronage in the discharge 
of his religious functiors. He cannot, in consequence, 
depend, for the due performance of such duties, on the 
mercy or caprice of another functionary, with separate 
or co-ordinate authority over the funds of the institu- 
tion. Any division of the two capacities would lower 


oo 23 M 271;27 I A 69;10 ML J 29;7 Sar. 671 


(13) 43 C 707; 33 Ind. Cas. 583; A IR 1916 P C 256; 
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his prestige, as also impair the efficiency of his reli- 
: : Pp y 
gious functicns ” 


Here the appellant is endeavouring to 
Separate the office from its endowments. 
This he clearly cannot do and as he is 
asking for a declaration of his title to the 
office and is not in possessicn of its pro- 
peities he must by reason of s. 42, Spactfic 
Relief Act, ask for possession His failure 
to do so vitiates his suit. It may be regret- 
table that a person who has been ousted 
wrongly from an office and the control of 
the properties attached to it should be re- 
quired to pay a court-fee based on the value 
of the properties before he can file a suit 
to remedy the wrong, but the Court can- 
not take such hardship into consideration 
when deciding the effect of s. 42, Specific 
Relief Act. When acourt-fee fixed by the 
Court Fees Act is unfair, it is for the 
Legislature to interfere. The Court cannot 
doso, We consider that Rathnasabapathi 
Pillai v. Ramaswami Iyer (1), was rightly 
decided and that Swaminatha Iyer v. 
Ramier (2) was not. Consequently the 
answer which we give to the reference is that 
the present suit cannot be maintained by 
reason of the fact that the plaiatiff has failed ° 
to ask for possession of the math properties. 


N.-D. Answer accordingly. 
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PATNA HIGH COURT 
Miscellaneous Second Appeal No. 9 of 1939. 
March 5, 1940 
RowLanD, J. 
PARAMESHWAR PRASAD—APPELLANT. 
versus 


WALJI CHATRI—RESPONDENT 

C. P. Tenancy Act (II of 1898), ss. 42, 46 (2)— 
Finding that land is non-agricultural, whether 
binding in second appeal—Murtgage decree for fore- 
closure and possession of rights of occupancy tenant, 
if can be executed. 

A finding of the lower Appellate Court that land is 
non-agricultural and transferable must stand in second 
appeal. 

aE no prohibition in the O. P. Ten. Act against 
executing a mortgage decree for foreclosure and pos- 
session of the right of an occupancy tenant in his 
holding although a decree for sale is contrary to the 
provisions of 5.46 (2), ofthe Act. Manu Mandal v. 
Jugal Kishore (1) and 21 Ind. Cas, 117 (2), distin- 
guished. = 

Mise. S. A. from the decision of the Sub- 
ordinate Judge, Sambalpur, dated Decem- 
ber 23, 1939. 


Mr. P. C. Chatterji, for the Appellant. 
Mr. S. C. Basu, for the Respondent. 
Judgment.—tThis is an appeal by the 
judgmeni-debtor. He mortgaged his tiled 
: ð i 
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house standing on Hamid’s Settlement Plots 
Nos. 2425 and 5417 to the opposite party. The 
Opposite party sued to foreclose the mort- 
gage and obtained a decree for foreclosure 
and possession. At the the stage of delivery 
of possession the appellant objected that the 
property in suit was his occupancy holding 
and was not transferable, under s. 46. 
©. P. Ten. Act. The Munsif allowed 
the application but this decision was 
reversed by the Subordinate Judge of Sam- 
balpur. The decree-holder had resisted it on 
two grounds: first, it was not maintainable 
and the executing Court could not go behind 
the decree; and secondly, the Jands were 
not the occupancy tenancy of the objector. 
The same points were taken before the Sub- 
ordinate Judge in appeal and the contention 
as to non-maintainability failed but the other 
contention of the decree holder succeeded 
with the result that he allowed the appeal 
and dismissed the objection against the exe- 
cution. 

The. objector appellant is not the recorded 
raiyat. The lands stood in the settlement 
record in the names of Bhagirathi and others 
from whom theland was purchased by Baldeo 
Ahir. Thereafter the present judgment- 
debtor objector bought the lands from 
Baldeo Ahir on July 4, 1930. The Sub- 
ordinate Judge holds that the lands have 
ceased to be connected with any agricultural 
holding, that they are residential house pro- 
perty and that s. 46 of the Act does apply 
at all. The argument addressed on behalf 
of the appellant has not in my opinion suc- 
ceeded in displacing this finding which gets 
strong support from the fact that the holders 
of this. property, that is to say the objector 
himself and his predecessors-in-title, have 
been treating this land as non-agricultural 
and transferable land. The Subordinate 
Judge having held that it is so, I think that 
finding must stand. 

As regards the other point that the objec- 
tion was not maintainable the Subordinate 
Judge relied on Manu Mandal v. Jugal 
Kishore (1) and Lakshmi Bibi Kujrani v. 
Atal Bihari Haldar (2) both of which were 
cases in which a mortgagee had sued to 
bring the mortgaged pr operty to sale and a 
decree had been passed for sale of the pro- 
perty. The substance of the decisions was 
that, decree or no decree, when there was an 
express prohibition in the statute against 
holding a sale of a property, the Court had 
no jurisdiction to hold such a sale even if a 
decree had been passed. But I must point 


(1) 18 P LT 430, 
(2) 40 O 534; 21 Ind. Cas. 117, 
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out that the present is not a case of any 
decree having been passed for the sale of 
any property. If indeed there had been a 
decree for sale of the right of an occupancy 
tenant of his holding, it would be in con- 
travention of s 46 (9), ©. P. Ten. 
Act, and the executing Court would be con- 
fronted with the last words of that sub- 
section “mor shall such right be sold in 
execution of any decree or order ;’ but the 
decree under execution in this case is not a 
decree for sale but a decree for possession 
and there is no prohibition in the statute 
against executing such a decree by delivery 
of possession. I am of opinion that there 
was nothing in the statute prohibiting the 
execution of the decree. The appeal fails 
and is dismissed with costs, 


D. Appeal dismissed. 


oe 


OUDH CHIEF COURT 
Application No. 5 of 1939 
September 19, 1941 
GHULAM Hasan, J. 

B. RAGHUNATH PRASAD SINGH— 
PLAINTIFF—A PPLICANT 
VETSUS 
NANGHUTTU—DEFENDANT—OPPOSITE 
PARTY 
Negotiable Instruments Act (XXVI of 1881), 
s. 118—Suit on promissory mote —Defendant admit- 
ting thumb impression but pleading fraud and want 
of consideration—Presumption is that cansideration 

has passed—No evidence by defendant—lffect. 
Where in a suit on a promissory note the thumb 
impressions on the promissory note and the receipt 
are admitted by the defendant the Court is bound to 
draw a presumption under s. 118 of the Negotiable 
Instruments Act in favour of the passing of the con- 
sideration though the defendant pleads fraud and want 
of consideration. It is fcr the defendant to prove the 
want of consideration. The plaintiff is under noob- 
ligation to produce any evidence in regard to the 
passing of the consideration in view of the fact that 
the defendant had admitted his thumb-impression on 
the promissory note and has set up fraud, which he is 


unable to substantiate by any evidence whatsoever. 
135 Ind. Cas. 241 (D, relied on. 


App. for revision of the order of the Civil 
Judge (as Judge of Small Cause Court) Par- 
tabgarh, dated -December 12, 1938, 

Mr. S. N. Srivastawa, for the 
cant. 


Judgment.—This revision under s. 25 
of the Provincial Small Cause Courts Act 
by the plaintiff-applicant arises out of the 
dismissal of his suit by the Civil Judge 
of Partabgarh, exercising the powers of a, 
Small Cause Court. 


Appli- 
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It appears from the allegations in the 
plaint that the defendant executed a pro- 
missory note on October 18, 1935, for R3. 80 
in favour of the plaintiff. The claim was 
for Rs. 110, principal and interest. The de- 
fendant in his written statement alleged 
that three years ago he had put his thumb 
impression on a blank ‘paper at the instance 
of the plaintiff under the impression that 
he was doing so as a witness to a loan 
advanced to one Bhagwati Prasad. The 
plaintiff produced the promissory note as 
well as the receipt, both of which bore his 
thumb impressions. Three issues were fram- 
ed by the Court, namely— 

(1) Whether the promissory note in suit is 
genuine and for consideration, 

(2) Was the defendant’s thumb impression 
on it obtained by fraud and 

(3) Is the suit vexatious and frivolous ? 


The plaintiff produced the scribe of the 
promissory note and the receipt and an at- 
testing witness. 

The defendant did not enter into the 
Witness box and produced no evidence in 
defence, 

The learned Judge of the Small Cause 
Court rejected the evidence of the plaintiff's 
two witnesses on the ground that they 
lived in different villages at a distance of 
about a mile or so. In the operative portion 


of the judgment he observed :— 

“I consider the evidence insafficient to prove that 
that the defendant executed the promissory note 
in suit for consideration and dismiss it with costs.” 


It is urged on behalf of the plaintiff-ap- 
plicant that the first issue framed by the 
lower Court wrongly places the burden of 
proof upon the applicant and that the thumb 
impressions on the promissory note and 
the receipt having been admitted the lower 
Court should have drawn a presumption 
under s. 118 of the Negotiable Instruments 
Act in favour of the passing of the con- 
sideration. It is suggasted that the issue 
should have been framed in the negative 
form, namely “Is the promissory note in 
suit not for consideration ?” I am of op‘nion 
that thi contention must prevail. The thumb 
impression on the promissory note is admit- 
ted by the defendant and it was the clear 
duty of the defendant in the- circumstances 
to substantiate the plea about fraud and 
to prove that no consideration passed under 
the promissory note. Learned Connsel for 
the applicant relies upon Jagmohan Misir 
v. Mendhat Dube (I. L. R. 54 All, 375) (1), 
in support of his contention. In my opinion 


(1) 54 A 375; 135 Ind. Cas, 241; Ind. Rul, (1932) 
All, 65; A I R 1932 All, 164, 
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the view taken in that decision is applicable 
with greater force to the present case in- 
asmuch asin that case the defendant after 
admitting his signature on the promissory 
note produced hinself and a witness to 
prove that there had been no consideration. 
The present case, as I have said, stands 
on firmer ground as there was complete 
absence of evidence onthe side of the defen- 
dant and under the circumstances the 
learned Judge of the Court below was’ 
bound unders. 118 of the Negotiable In. 
struments Act of 1881 to draw a presumption 
that the promissory note was made or drawn 
for consideration until the contrary was 
proved .There being no evidence ‘on the 
side of the defendant to displace the pre- 
sumption arising under s. 118 of the Negoti- 
able Instruments Act, the learned Judge 
misdirected himself in casting the burden 
of proof upon the plaintiff-applicant to prove 
the passing of the consideration and dis- 
missing his evidence on flimsy grounds. It 
is difficult to follow what the learned Judge 
meant by observing that the evidence in 
his opinion was insufficient to prove the 
passing of consideration. He didnot men- 
tion in the judgment that he disbefieved | 
the evidence produced by the plaintiff but 
thought for some reason or other that it 
was insufficient. If the evidence being 
unrebutted was true and reliable, itis diffi- . 
cult to see how it was insufficient to prove 
a simple fact of the passing of considera- 
tion assuming that the plaintiff was required 
to prove the passing of such consideration. 
Be that as it may, Iam clear in my mind, 
that the plaintiff was under no obligation. 
to produce any evidence in regard to the 
passing of the consideration in view of 
the fact that the defendant had admitted 
his thumb impression on the promissory 
note and had set up fraud, which he failed 
to substantiate by any evidence whatsoever. 

Iam satisfied that the order of the lower 
Court dismissing the plaintiff's suit is: 
erroneous and has led to substantial in- 
justice. 

I allow the revision application, set aside. 
the judgment and decree of the lower Court 
and decree the suit with costs in the lower 
Court. As the defendant is not present, 
there will be no order as to costs in this 
Court. 


D. Revision allowed. 
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NAGPUR HIGH COURT 
Criminal Revision No. 49 of 1941 
May 21, 1941 
. GRUER, J. 
HARBANS SINGH HIRA SINGH 

SIKH—ACCUSED—Å PPLICANT 
VETSUS 

_ _EMPEROR—OppositE PARTY 

ArmsbAct (XI of 1878), s. 19 (£)- Unlicensed 
arms found in house—Presumption that they were 
in possession of head of family, if arises. 

The head of the house is responsible for unlicens- 
ed arms recovered from it unless it is shown that 
one of the other occupants had exclusive possession of 
them. There is an initial presumption that an arti- 
cle found therein is in the possession of the head of 
the family. The weight to be attached to the pre- 
sumption must, however, vary according to circum- 
stances. It can easily be rebutted by showing that 
the room or receptacle in question was in the parti- 
cular and exclusive possession of one member of the 
family. The strength of the presumption would also 
vary according to the improbability that the article 
owing to its size etc., could have escaped the notice 
of the head of the family. 169 Ind. Cas, €81 (4), re- 
lied on, 189 Ind. Cas. 153 (1), 147 Ind. Cas. 625 
(2), 116 Ind. Cas. 718 (8) and 165 Ind. Cas. 803 (5), 
referred to. 


Cr. R. by the Sessions Judge, Nagpur, 
(Cr. R. No. 148 of 1940) for revision of the 
order of the Court of the Magistrate, First 
Class, Nagpur, dated October 23, 1940. 


Mr. W. Dutt, Advocate-General, for the 
Crown. 


Order.—One Harbans Singh Sikh has 
been convicted under s. 19 (f), Indian Arms 
Act, of being in possession of 7 live cartridges 
(22 bore) and six caps without a licence, and 
sentenced to pay a fine of Rs. 25. The ques- 
tion is whether possession has been legally 
proved againsthim. The learned Sessions 
Judge, Nagpur, thinks not and has referred 
the case under s 438, Criminal P.C. The 
learned Advocate-General has argued in 
support of the conviction. The accused is 
absent and unrepresented. 

The facts found are that at the time when 
the house was searched both the accused 
Harbans Singh and his younger brother 
Jagyjitsingh, who was accused No 2, and their 
families were living in this house which had 
been taken on rent from Boodsingh (P. W. 
No. 5). There is some difference in the evi- 
ence between Boodsingh and his son Dr. 
Ramsingh (P. W. No. 1) concerning whe- 
ther accused took the house in his own 
name or in that of the younger brother. But 
that is not very material. The Magistrate 
finds that when accused No. 1 took the 
house on rent he was manager of the family 
and his younger brother Jagjitsingh joined 
him later to live there. The cartridges and 
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caps were found in one box and a toy pistol). 
for which ‘no licence was required, wasi: 
found in another. There is no proof that \ 
these boxes belonged to one of the brothers: 
rather than the other. Harbans Singh's’ 
defence, which has heen disbelieved, was 

that he never occupied or took on rent this: 
house but lived in another one in Circle 

16 with his parents. The learned 

Sessions Judge thinks that as the ownership 

of the box has not been made out and as the. 
two brothers are Sikhs and therefore do not - 
form a joint Hindu samily itis impossible - 
to hold the applicant responsible simply be- 

cause of his being elder. For the Crown 

it is argued that as the two brothers were 

living jointly in one house and the elder was 

managing affairs it does not matter that they. 
were not a Hindu joint family: in the: 
circumstances there is a presumption that 

Harbans Singh must have known what was 
in the house, and he has not at all rebutted 
that presumption: on the contrary he denied 
entirely residing in the house, which has been 
disbelieved. 

I am referred to the following cases: 
Emperor v. Sikhdar (1), was a case of a joint 
Hindu family. It was held that the section 
[19 (f) of the Arms Act] did not speak of. 
“exclusive” possession and that there was a 


. presumption that a gun in their house was 


in the possession and control of all the adult 
members of the family. The Judge indicat- 
ed that so far as the section was concerned 
Hindus were in the same position as Mahom- 
madans. or Indian Christians, the point being 
that the accused was .one of the persons 
who lived in the house and one of the 
adult male members of the family. In Jwala 
v. Emperor (2), Sulaiman, C. J. and King, J.- 
said that every such case must be decided- 
on its own facts. There the article was a 
twelve-inch pistol which was in a kothra 
occupied by the accused and his sons. It 
was held that the accused must have been 
aware of the presence of the pistol. In 
Karam Singh v. Emperor (8) the ascused 
was presumably a Sikh as nis name was 
Karam Singh. He occupied the house 
jointly with his wife and his father. It was 
laid down that in the case.of a house occupi- 
ed by a joint family there is an initial pre- 


(1) 54 A4°1; 139 Ind. Cas. 153; A IR 1932 All, 
441: 33 Cr. LJ 719; (1982) A L J 570; LR13 A 
ae Or.; (1932) Cr. Cas. 561; Ind. Rul. (1932) All, 

J 


(2) A I R1934 All. 548; 147 Ind, Cas. 625; 35 Cr. 
L J 423; (1934) AL J 36s! 6 R A 5238; (1934) Cr. 
Cas. 672; 1934 Al. R 220. 

(3) AI R1929 Lah. 872; 116 Ind. Cas. 718; 30 Cr. . 
L J 668; Ind. Rul. (1929) Lah, 574, 
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sumption that an article found therein is in 
the possession of the head of the family. In 
Emperor v. Mir Ahmad (4) three possible 
inferences are considered which may be 
drawn when several persons jointly occupy 
a house. The Court accepted the third view 
that the head of the house is responsible 
for unlicensed arms recovered from it unless 
if is shown that one of the other occupants 
had exclusive possession of them. The case 
of Mangar Koiri v. Emperor (5) was 
relied on. In this last case there was a 
joint Hindu family. But I do nob see 
why the same principle should not apply 
to other (non-Hindu) families living jointly 
in the same house. I agree with the 
view taken in the Peshawar case. The 
weight to be attached to the presump- 
tion must vary according to circumstances. 
It could easily be rebutted by showing 
that the room or receptacle in question 
was in tbe particular and exclusive posses- 
sion of one member of the family. That 
is not the case here. The strength of the 
presumption would also vary according to 
the improbability that the article owing to 
its size etc. could have escaped the notice 
of the head of family. In the present case 
the articles are small, but I still think 
that there is a presumption against Harbans 
Singh, which he has attempted to rebut by 
a false plea altogether. 

I think that the conviction and sentence 
are proper and should be maintained. The 
reference is refused. 


8. Application dismissed. 


(4) AI R 1937 Pesh. 73; 169 Ind. Cas. 681; 38 Cr: 
L J838, 10 R Pesh. 9. 

(5) 15 Pat, 696; 165 Ind. Cas 803; A I R 1936 Pat. 
512; 38 Cr. L J 100.17 PLT 573: (1936) Cr. Cas, 
820; 3 B R88(1) 9 R Pat. 216. 
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PATNA HIGH COURT 
. Civil Revision Applicaticn No. 510 of 1940 
September 15, 1941 
CHATTERJI AND MEREDITH, JJ. 
DHIRENDRA NATH CHANDRA 
AND OTHERS-~- PETITIONERS 
Versus 
BIMALANANDA TARKATIRTHA 
AND OTHERS— OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), s. 73 and 
O. XXI, r.72 (1) as amended in 1936—A pplicability 
of s. 73—Requisttes—Decree-holder is entitled to 
bid for and purchase property in absence of ex- 
press order to contrary by Court under O. KAT, 
T. 72 (1). 
No ie for rateable distribution can be passed 
under s. 73, Civil P. C., unless assets are held by the 
Court. Where the sale has not yet been held and no 
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assets have yet been received by the Court the provi- 
sicns of s. 73 cannot be applied. 

After the sale proclamation was issued in execution 
ofa money decree, some other decree-holders against 
the same judgment-debtor applied for rateable distri- 
bution. The decree-holder whose decree was under 
execution applied for permissicn to bid for and pur- 
chase the properties and set cff the decretal amount 
against the purchase money. This application was 
heard together with the applications for rateable dis- 
tribution filed by the other decree-holders and the 
Court passed the following order: ‘‘ It is, therefore, 
ordered that the application of the decree- holder to be 
permitted to bid for and purchase the properties ad- 
vertised for sale exclusively for himself be rejected 
and the application of the other decree-holders for 
rateable distribution be allowed :” 

Held, (2) that under O. XXI, r. 721), as amended, 
the decree holder was entitled to bid for and purchase 
the property in the absence of an express order tothe 
contrary by the Court. Consequently, the first part 
of the Judge’s order must be vacated ; 

(12) that the order as to rateable distribution was 
premature and could not beallowed to stand. 


C. R. App. against the order of the Subordi- 
nate Judge, Dhanabad, dated August 14, 
1940. | 


Mr. S. C. Mazumdar, for the Petitioners. 
Messrs. S. N. Bose, P. K. Bose and S. K. 
Sarkar, for the Opposite Party. 


Chatterji, J.—This application in revision 
is directed against an order passed in ‘an 
execution proceeding. The decree under 
execution 1s a money decree obtained by 
Dhirendra Nath Chandra and others on 
February 29, 1932. The decree-holders took 
out execution of this decree in Execution 
Case No, 153 of 1932. In that execution case 
the judgment-debtor filed an objection under 
s. 47 of the Civil P. C. and asked for stay of 
further proceedings. The” Court allowed 
stay on condition that the judgment-debtor 
filed security. Accordingly, the judgment- 
debtor filed a security bond, dated March 20, 
1933, whereby he - hypothecated 14 villages 
for the due performance of the decree in 
case his objection failed. The objection was 
ultimately dismissed. The decree-holders 
proceeded with the execution, but eventually 
it was dismissed on August 31, 1935. 

On November 18, 1935 the decree-holders 
filed a fresh Execution Case No. 547 of 
1935. In the execution petition a prayer 
was made for attachment and sale of the 
seven villages specified therein. No refer- 
ence was made in the application to the 
security bond of March 20, 1933. The 
judgment-debtor again took various objec- 
tions under s. 47 of the Civil P, 0, “He 
applied for stay of further proceedings 
which was allowed on his filing a security 
bond, dated February 11, 1937, whereby he 
hypothecated the seven- villages, which are 
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sought to be sold in this execution case and 
which were also included in the earlier 
security bond of 1933. The objections came 
up In appeal to this Court and were ulti- 
mately dismissed. The decree-holders pro- 
ceeded with the Execution Case of 1925. 
After the case passed through various stages, 
when the terms of the sale proclamation 
were to be settled, the decree-holders made 
an application on April 18, 1940, in which 
they asked for the insertion of certain par- 
ticulars in the sale proclamation including 
the fact that the properties were to be sold 
“as enforcement of security given by judg- 
ment-debtor in respect of Mauzas for satis- 
faction of money decretal dues in this case”. 
This prayer was allowed and sale proclama- 
tion was issued accordingly, the date fixed for 
being June 15, 1940. In the meantime on 
April 23, 1940, some other decree-holders 
applied for rateable distribution. A similar 
application was filed on April 26, 1940, by 
another set of decree-holders. On May 25, 
1940, the present decree-holders, the Chandras 
made an afplication for permission to bid 
for and purchase the properties and set-off 
the decretal amount against the purchase 
money. This application was heard together 
with the two applications for rateable distri- 
bution filed by the other decree-holders. 

The learned Subordinate Judge held that 
the present execution was not one for 
enforcement of the security and, therefore, 
the other decree holders were entitled to 
rateable distribution. He accordingly allow- 
ed their prayers for rateable distribution 
and rejected the Chandras’ application for 
permission to bid for and purchase the 
properties. Against this decision the present 
application in revision is directed. 

. With regard to rateable distribution, the 
order passed by the learned Subordinate 
Judge is premature. Section 73 of the Civil 
P. C. provides that 

“where, assets are held by a Court and more 
persons than one have, before the receipt of such 
assets, made application to the Court for the 
execution of decrees for the payment of money passed 
against the same judgment-debtor and have not obtained 
satisfaction thereof, tie assets, after deducting the 


costs of realisations, shall be rateably distributed 
among all such persons’’. 


-It is clear that no order for rateable dis- 
tribution can be passed unless assets are 
held by the Court. In the present case the 
sale has not yet been held and no assets have 
yet been received by the Court. Consequent- 
ly, the provisions of s. 73 cannot be applied. 
On this ground alone, I think, the order 
allowing the applications for rateable distri- 
bution must be set aside. . 
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As to the question whether the present 
execution was one for enforcement of the 
security bond, the learned Subordinate 
Judge has recorded the following finding: 
“T,therefore,reject the contention put forward 
on behalf of the Chandras that the present 
execution is one, for enforcement of the 
security bond.” Itis to be remembered that 
there were two security bonds, one of 1933 
and the other of 1937. Ifthe execution was 
for enforcement of the earlier security it 
must have been mentioned in the execution 
application itself Mr.8. C. Mazumdar, on 
behalf of the decree-holders, has invited our 
attention to the application filed by the 
decree-holders on April 18, 1940. In that 
application reference was no doubt made to 
the fact that the properties were to besold 
in enforcement Qf the security bond; bnt the 
date of the bond was not mentioned, and it 
is difficult to say whether the earlier or the 
later security bond was sought to be enforce- 
ed. Inthe later application filed on May 25, 
1940, there is a specific reference to the 
security bond of 1933; but in that applica- 
tion there was no prayer to the effect that 
properties should be soldin enforcement of 
that security bond. However, the learned 
Subordinate Judge upon a consideration of 
the execution application and the different 
petitions filed by the decree-holders, came 
to the conclusion that the execution appli- 
cation was not filed for enforcement of the 
security bond. It is difficult to say that 
in coming to this conclusion the learned Sub- 
ordinate Judge acted either in excess of juris- 
diction or illegally or with material irregu- 
larity in the exercise of his jurisdiction. 
However, this is a matter which does not, 
strictly speaking arise in the face of the 
order actually passel by the learned Sub- 
ordinate Judge. 


The learned Subordinate Judge has passed 
the following order: 

“It is, therefore, ordered thatthe application of the 

Chandras tobe permitted to bid for and purchase the 
properties advertised for sale exclusively for themselves 
be rejected and the application of the other decree- 
holders for rateable distribution be allowed.”’ 
_ So far as the latter portion of the order 
j3 concerned, I have already held that it 
cannot stand. As regards the earlier portion, 
it has been made in disregard of the amend- 
ed provisions of O. XXI, 1. 72, sub-r. (1), Civil 
P. CO. Under sub-r. (1), as amended in 
January 1936, 

“no holder of a decree in execution of which pro- 
perty issold shall be precluded from bidding for or 
purchasing the property unless an expressorder to that 
effect is made by the Court,” 


Under this sub-rule the decree-holder is 
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entitled to bid for and purchase ihe pro- 
perty in the absence of an express order to 
the contrary by the Court. Consequently, the 
first part of the learned Subordinate J udges 
order must also be vacated. 

I may observe that it’will be open to the 
decree-holders to present a fresh application 
for enforcement of at least the security bond 
of 1937, and, if they doso, itis conveded 
by Mr. S. N. Bose, on behalf of the opposite 
party, that any claim for rateable distribution 
would not lie. However, this is a matter for 
the learned Subordinate Judge to consider 
when a fresh application is made. 

Inthe circumstances I would allow this 
application and set aside the order of the 
learned Subordinate Judge. Inthe circum- 


Stances parties should bear their own 
costs. e 
Meredith, J.—I agree. 
S. Order accordingly. 
LAHORE HIGH COURT 
Full Bench 
Civil Miscellaneous Case No. 626 of 1940 
May 5, 1941 


Youne, C J., DALIP SINGH AND 
Ram LALL, JJ. 


In the matter of B., A PLRADER, SIMLA 

Legal Practitioners’ Act (XVIII of 1879), s.13— 
Legal practitioner convicted of embezzling money of 
client must be removed from rolls altogether. 

A legal practitioner who is capable of embezzling 
money belonging to his client is proved to have sacha 
defect of character, that it is not in the interest either 
of the profession or of the litigant public with whom ha 
is brought into contact in the course of this profession, 
that he should continue to occupy the position of 
privilege which a member of this profession enjoys. 

t is the duty of the Court to protect not only members 
of the profession, but also those who are brought into 
contact with the legai practitioners. A man with such 
a defect of character should have no place in this pro- 
fession and, therefore, the only proper action in pro- 
ceedings under the Legal Practitioners Act against a 
man convicted of embezzling is to remove him from the 
rolls altogether. 165 Ind. Gas. 6011), Overruled. 
Ex parte Brounsell (5), relied on. 123 Ind. Cas. 243 
(3), distinguished. 81 Ind. Cas 919 (414, not approved. 
129 Ind. Oas. 233 (2%, -eferred to. 


Mr. Anand Mohan Surt, for the Respon- 
dent. 


Ram Lall, J.—Ba Pleader practising at 

imla, was convicted on a charge under 
s. 409, I. P. ©., and sentenced to six months 
Imprisonment on the finding that he em- 
bezzled one sum of Rs. 5,384 entrusted to him 
as Counsel cn behalf of two minors. At his 
trials he raised the false plea that he had 
retained this money with the consent of the 
guardian of these minors, but this plea was 
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not accepted. The money embezzled was 
paid by or on his behalf to the true owners. 
A good part of it was paid before the trial 
commenced, but Rs. 484, which was the 
balance left, was paid during the trial. Pro. 
ceedings have been taken against B under 
the Legal Practitioners Act. Mr. Anand 
Mohan Suri, who appears for him, has 
pleaded fora lizht sentence on: the ground 
that B was young and inexperienced and that 
the money embezzled has been recovered. 
In support of his plea for a lenient sentence 
he has drawn our attention to a case report- 
ed in Emperor v. O, an Advocate (1). In 
that case a legal practitioner had also been 
convicted for having embezzled money 
entrusted to him on behalf of his client and 
he was sentenced to undergo a term of impri- 
sonment. A Division Bench of this Court 
took a lenient view of the matter and 
suspended him from practice for a period of 
18 months. It has been urged by Mr. Anand 
Mohan Suri that a similar punishment should 
be inflicted in this case. I am wholly 
unable to agree with the submission made or 
with the principle on which the decision 
referred to rests. In awarding a light sen- 
tence the learned Judges of this Court refer- 
red to three cases. The first of these is In re 
R. V., Advocate, Madras (2). In that case 
it had been held that a legal practitioner 
had used money belonging to his client as 
his own and treated it as a loan. It was 
stated that it was a grave case and the 
practitioner was suspended fora period of 
18 months. No reasons are given what- 
soever for not suspending him from practice 
altogether, 

The next case referred to in the judgment 
of the Division Bench of this Court was 
In re S, a Pleader (3). In that ease Jack, J., 
said with some hesitation that the Bench: 
refrained from ordering the removal of the 
legal practitioner from the roll and ordered 
one year’s suspension. Abetment.of the 
breach of trust was proved. The mitigating 
circumstance in that case was that the res- 
pondent was a young lawyer who had been. 
led astray by his senier Pleader, who himself 
was responsible for the embezzlement. This 
decision can lend no support to the submis- 
sion that in a case where a person is convict- 
ed of the serious offence of embezzling or 
stealing he should be suspended from practis- 

(1) AT R 1936 Lah. 717; 165 Ind. Cas. 601; 38 Cr, L 
J 54; 9 R L 266. i 

(2) A I R 1930 Mad. 927; 129 Ind. Cas. 233; 32Cr, 
L J 266; 32 L W 435; Ind. Rul. (1931) Mad. 233; 
(1930) Cr. Cas. 1176. 


(3) A I R 1929 Cal. 771; 123 Ind. Cas. 243; 57 © 337; 
33 C W N 829; Ind. Rul. (1930) Cal, 275, 
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Ing only for ashorttime. The third case 
referred in the judgment of the Lahore 
High Court mentioned above is reported in 
- Emperor v. Babu Brahmananda, 25 Or. L. 
J. 1125 (4). In this case a Pleader against 
whom proceedings were taken had been paid 
a sum of Rs. 66 as the vice-chairman of a 
local board. This money was to be paid 
into the treasury. The Pleader, however, 
omitted to do so for some weeks and he was 
charged under s. 409, I. P. C. The temporary 
embezzlement, of which he was eventually 
found guilty, was discovered only whena 
new ‘chairman was appointed and he in- 
vestigated the accounts. The Magistrate, 
who convicted the Pleader and awarded him 
a nominal punishment (imprisonment till 
the rising of the Court and Rs. 500 fine), 
held that the Pleader never intended per- 
manently to misappropriate. The money 
was in fact paid into the treasury long 
before the temporary embezzlement was dis- 
covered and it was not a case, therefore, of 
a man who was forced to make restitution 
in order to avoid the consequences of his 
act. A lenient view was taken and six 
months suspension was ordered. In my 
view, ‘though there are some mitigating 
factors in this case, the sentence appears to 
me to be unduly light. The correct principle 
in deciding such cases was laid down by 
Lord Mansfield as far back as 1778 in a case 
reported in Wa parte Brounsell (5). ‘Chere 
an attorney had been convicted of felony 
and the learned Judge in the course of his 


decision observed as follows : 

“The question is whether after the conduct of this 
man, it 1s proper that he should continue a member 
of the profession which should stand free from all 
suspicion ; and it ison this principle that he is unfit 
to practise as an attorney. It is not by way of 
punishment that the Courts in such cases exercise their 
diseretion, whether a man whom they have formerly 
admitted is a proper person to becontinued on the 
rolls- or not. Having been convicted of felony, we 
think the defendant is not a fit person to be an 
attorney.’’ 


A person who is capable of embezzling 
money belonging to his client is proved to 
have such a defect of character, that itis 
not in the interest either of the profession 
or of the litigant public with whom he is 
brought into contact in the course of this 
profession, that he should continue to occupy 
the position of privilege which a member 
of this profession enjoys. Itis the duty of 
the Court to protect not only members of 
the profession, but also those who are 
brought into contact with the legal practi- 


a Cr. LJ 1125; 81 Ind. Cas. 949; A I R 1925 
al. 238. 
(5) (1778): 2 Cowd Rep, 829, 
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tioners. A man with such a defect of charac- 
ter should have no place in this profession 
and, therefore, the only proper action in 
proceedings under the Legal Practitioners 
Act against a man convicted of embezzling 
is to remove him from the rolls altogether. 
In this view of the matter, I would order 
that the license of B as a Pleader be 
cancelled. 


Young, C. J.—I agree. 
Dalip Singh, J.—I agree. 
D, License cancelled, 


— ET 


OUDH CHIEF COURT 
Criminal Revision Application No, 102 of 


~ 194 
September 16, 1941 
AGARWAL, d. 
RAGHUBIR AND OTHERS —APPLICANTS 
Versus 
EMPEROR— Opposite PARTY 

Penal Code (Act XLV of 1860), ss. 52, 99, 353— 
Amin executing expired warrant after time fixed— 
Resistence—Right of private defence—Amin, tf acts 
an “good faith.” 

When the date fixed in a warrant of attachment 
has expired, the warrant is no longer in force and 
capable of execution and if any person offers resist- 
ance to its execution purporting to be made under the 
time expired warrant, he isnot guilty of any offence. 
Where the qurq amin who executes the warrant 
knows full well that the date fixed for the execution of 
the warrant had expired it cannot be said that he 
is acting in good faith and the person whose property 
is sought to be attached in execution of the warrant 
has a right of private defence of his property. 99 Ind. 
Cas. 413 (1) and 76 Ind. Cas. 655 (2), relied on, 153 
Ind. Cas. 157 (5), referred to, 144 Ind. Cas. 256 (3), 
Queen-Empress v. Dalip (4)and Queen-Empress v, 
Pukot Kotu (6), distinguished. 

Cr. R. App. of the order of the Sessions 


Judge of Sitapur, dated June 2, 1941. 


Mr. J. D. Pradhan, for the Applicants, 
The Assistant Govt. Advocate, for the 
Crown. 


Order.—This is a criminal revision 
under ss. 435 and 439, Criminal P. ©. 

The applicant Dwarka owed some arrears 
of rent tothe Court of Wards. The Court 
of Wards moved the Collector to take 
action unders 39 of the Court of Wards 
Act and accordingly a warrant for attach- 
ment of Dwarka’s property was issued on 
April 24, 1940, returnable by May 9, 1940. 
The gurg amin with some peons went to 
make the attachment. 

The prosecution case is that the qurq 
amin and peons were assaulted by the appli- 
cants, that the applicant Raghubir caught 
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hold of the qurq amin’s hand and Dwarka 
and Mulchand assaulted the peons with 
lathis. All the applicants are brothers. 
The case was tried by a Bench of Magis- 
trates of Sitapur and the applicants were 
convicted each under s. 353, I. P.C. and 
Sentenced to three months’ rigorous imprison- 
ment and a fine of Rs. 25 each. There was 
an appeal to the District Magistrate who 
confirmed the conviction but reduced the sen- 
tence to fine of Rs. 25 only. The applicants 
moved the Sessicns Judge of Sitapur in 
revision. He agreed with the appellants’ 
contention that the conviction under s. 353 
was badbut regarding it as a petly matter 
refused to move this Court. The applicants 
have come up in revision. 
+ The qurq amin had gone to make the 
attachment on June 6, 1940, long after the 
expiry of the period fixed in the warrant of 
attachment. It has been held in several 
cases that a gurg amin is not acting legally 
when he executes a warrant after the expiry 
of tbe time allowed to him for its 
execution. It was heldby this Court in 
- Mahadeo v. King-Emperor, (40. W. N. 49) 
(1), that when the date fixed in a warrant of 
attachment has expired, the warrant is no 
longer in force and capable of execution and 
- if any person offers resistance to its execu- 
- tion purporting to be made under the time 
expired warrant, he is not guilty of any 
offence under s. 186. The Nagpur Judicial 
Commissioner held in Nand Lal v. Emperor 
(76 Ind. Cas- 655) (2) that ifa revenue 
peon isassaulted while executing an expired 
warrant of attachment no offence under 
s. 353 is committed. The applicants in the 
- present case hada right of private defence of 
their property. It is argued that s. 99, 
I. P. ©. does not give any right of private 
defence against an act which does not reason- 
ably cause apprehension of death or grievous 
hurt if done or. attempted to be done by a 
public servant acting in good faith under 
colour of his office though that act may 
not be strictly justifiable by law. ‘Good’ 
faith is defined in the I. P. C. as follows:— 
“Nothing is said to be done or believed in ‘good 


faith’ which is done or believed without due care and 
attention.” 


In this case the qurq amin knew full 
well that the date fixed for the execution of 
the warrant had expired and so it cannot be 
said that he was acting in good faith Reli- 
ance is placed on the case of Sundar Lal 


(1) 4 OW N 48; 99 Ind. Cas. 413; 28 Cr. L J 157; 
A I R 1927 Oudh 91; 2 Luck. 40. 

(2) 76 Ind. Cas. 655; 19 N L R183; 25 Cr. L J 223; 
A I R1924 Nag: 68. 
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vy. King-Emperor, (1933 O. W.N. 671) (3). 
In that case the warrant instead of. being 
signed by the Collector was signed by the ~ 
Deputy Collector and the Treasury Officer. : 
In that case it was found that the warrant 
of attachment so far as the qurq amin was 
concerned appeared to him to be perfectly 
valid and it was held that the qurq amin was 
acting in good faith. The other case 
relied on on behalf of the Crown is Queev- 
Emoress v. Dalip, (I L. R. 18 All, 246) (4), 
In that case it was found that the constables 
who had gone to execute an invalid warrant 
were acting in good faith and were carry- 
ing out the informal orders of the officer- 
in-charge of the thana. That case is distin- 
guishable. In a subsequent case kK ishori 
Lal v. Emperor, (A. I. R. 1934 All. 1016) 
(5), it was held that an execution warrant 
sought to be executed is bad if the date on 
or before which it is to he executed and the 
date on or before which it is to be returned 
to the Court is not specified in it and a 
person resisting the execution of such a 
warrant committs no offence under s. 353. 
The case of Queen-Empress v. Pukot Kotu, 
(I L. R. 19 Madras, 349) (6), is also distin- 
guishable. In that case the Sub-Inspector 
making the search honestly believed that he 
had aright to doit. I think that the appli- 
cants were acting in the exercise of their 
right of private defence of property and did 
not commit any offence. 

I accept this revision and set aside the 
conviction of the applicants. The fine if 
paid shall be refunded. 


D. Revision accepted, 


(3) 1933 O WN 671}; 144 Ind. Cas. 256; AI R 1933 
Oudh 276; Ind. Rul. (1933) Oudh 222; 34 Cr. LJ 732; 
(1933) Cr. Cas. 601. 

(4) 18 A 246. 

(9) AT R 1934 All. 1016: 153 Ind. Cas. 157; (1934) 
Or. Cas. 1313; 1934 A L R 1116; 36 Cr. L J 295,7 RA 


450 (2). 
(6) 19 M 349. 


BOMBAY HIGH COURT 
Appeal No. 8 of 1940 
September 24, 1940 
BEAUMONT, ©. J. AND KANIA, J. 
Sree MEENAKSHI MILLS LTD. AND 
ANOTHER—DEFENDANTS Nos. 2 AND 3 
— APPELLANTS 
VeErSUSs 
RATILAL TRIBHOVANDAS THAKAR~ = 
PLAINTIFF— RESPONDENT 
Contract —Forward contract upon foreign exchange 
—Principle of account—Sale cases, if can be applied—~ 


s 
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Guarantee—Liability of guarantor—Guarantor mere- 


_.ly guaranteeing payment of principal debtor’s debt— 


= 
4 


Whether entitledto require debt to be proved against 
him—Principal debtor agreeing debt to be proved 
m a particular way —Guarantor guaranteeing afore- 
said debt is bound by particular mode of proof—A 
dealing in forward contracts on forcvign exchange 
for B—O orally guaranteeing payment of money re- 
maining unpaid by B- Held that even if special 
method of proof of debt in account sale cases ap- 
plied to forward contracts (could not be said to 
have guaranteed debt tobe proved by that special 
mode—Principal and agent—Duty of agent—Render- 
ung of accounts—Surety—Agent, if bound to prove 
agency transactions to surety—Company—A company 
guaranteeing losses incurred by P on behalf of B 
company—C owner of A company and director of 
B—C held bound to cimmunicate to A company his 
knowledge of losses incurred by B company—P 
held could sue both companies—A company's ac- 
uni merely in name of B company—P can sue A 
only. 

The principal ofthe account sale cases has never 
been extended to the case of forward contracts enter- 
ed into by the agent on behalf of the principal upon 
a foreign exchange. Hence the acceptance by the 
principal of tbe accounts sent by the agent’s foreign 
brokers as evidence ofthe contracts upon the foreign 
exchange cannot be taken tobean implied term of 
the dealings between the principal and the agent. 
Hodgson et. al. v. Rupchand Hazarimal (4), Mayen v. 
Alston (5), Smith v. Blakey (6) and Barlow v. Chuni 
Lall Neoght (7), distinguished, Appeal No. 50 of 
1934, explained. [p. 745, col. 1.] 

The liability of the guarantor must depend on the 
true construction of the guarantee. A guarantor is 
prima facie entitled to have the debt proved as against 
him. “The fect:that the principal debtor has admit- 
ted the debt, or that ajudgment or award has been 
given against him for the debt, does not bind the 
guarantor, unless he was a party to the proceedings 
in which the judgment or the award was given, or 
was party to the admission of the principal debtor. 
If the guarantor merely guarantees payment of the 
debt of the principal debtor, then he is entitled to 
require thedebt tobe proved as against him in ac- 
cordance with the ordinary law. If, on the other 
hand, the principal debtor has agreed that as against 
him the debt shall be proved ina particular way, and 
the guarantor has gunranteed the debt so to be 
proved, then the guarantor would be bound by the 
i ne method of proof agreed to by the principal 

ebtor and accepted by himself. Mz parte Young; 
In re Kitchin ( and Guardians, Abbeyleix Union 
v. Sutcliffe (2), relied on. [p. 744, col. 2; p. 743, col. 2.) 

Where A undertook to deal in forward contracts 
on behalf of B upon foreign exchange, and C orally 
guaranteed payment of any money remaining unpaid 
by Bto A: 

Held, that even if the special method of proving 

debts in account-sale cases by the acceptance of the 
accounts sent by the foreign brokers as evidence of 
transactions upon foreign exchange applied to the 
forward contract, C could not be said to have 
guaranteed debt to ba proved by that special method 
and, therefore, the acc:unts sent by the foreign broker 
ea a evidence against C. [p. 745, cols. 1 & 2; p. 746, 
col. 1. 
_ Per B. J. Wadia, J.—Every contract of agency 
imposes on the agent the duty of rendering a true 
and complete account regarding the subject-matter of 
the agency. [p. 737, col. 1.] 

An agent does not owe the same duty to the 
guarantor which he owes to the priacipal in the mat- 
ter of proving the transactions, The agent is not 

: s ; 
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bound to prove the transactions to the guarantors, 


but he has got t> prove the amount of the liability 
for which the surety stood guarantee. [p. 737, col. 
2 


Where one person isan officer of two companies, 
his personal knowledge is not necessarily the know- 
ledge of both the companies and - tha knowledge 
which he has acquired as officer of the one company 
will not be imputed to the other company, unless he 
has some duty imposed upon him to communicate his 
knowledge to the company sought to bs affected by 
the notice, and some duty imposed upon him by that 
company to receive the notice. ([p. 74], col. 1.) 

Where, therefore. A company guarantees the losses 
incurred by P on behalfof B company and C is the 
owner of A company and director of B tompany, C 
is bound to communicate to A company his know- 
ledge of the losses incurred by B company. In re 
Hampshire Land Co. (8) ani 161 Ind. Cas. 126 (9), 
relied on. 

P can sue both the companies if B company was 
the principal debtor and A company was the guarantor. 
But if it was merely the account of A company in 
the name of the B company, P can sue A alone. 

One limited company cannot stand guarantee for 
the contracts of another limited company without an 
express power given tthe company either in so many 
words or to bs interred from the general language 
used. [p. 742, col 1.) 


A, against a judgment of B. J. Wadia, J., 
in Suit No. 10 of 1937. 


Messrs, F. J. Coltman and N. H. Bhag- 
watt, for the Appellants. 


Sir Jamshedjt Kanga and 
Amin, for the Respondent, 


Mr. M. P. 


JUDGMENT IN Suit No. 10 or 1937 

B. J. Wadia, J.—The plaintiff carries 
on business in Bombay as cotton comission 
agent in the name and style of Ratilal & 
Co., of which he is the sole proprietor. De- 
fendant No. 3 was the managing director of 
the Ist defendant company until that com- 
pany went into voluntary liquidation in 1939. 
He is alsoa director of the 2nd defendant 
company and at the same time the sole pro- 
prietor of the firm of Thiagaraja Chetty & Co. 
who are the managing agents of the 2nd de- 
fendant company. The Ist defendant com- 
pany carried on and the 2nd defendant 
company still carries on, business at Madura. 
The suit is in respect of certain forward 
transactions In American colton for the 
October 1935, deliveey which the plaintiff 
was instructed to put through on behalf of 
and for the Ist defendant company. The 
terms of business on which the plaintif was 
prepared to do business were sent to the Ist 
defendant company by his letter dated 
November 9, 1934; according to those terms 
the business might be either lozal or what is 
called “New York business.” In addition to 
the terms contained in that letter there are 
certain terms at the back of the plaintiff’s 
printed contract form under which.the New 


734 
York business was to be executed by the 
plaintiff in accordance with the instructions 
given on behalf of the Ist defendant com- 
pany and subject tothe rules, regulations and 
by-laws of the New York Cotton Exchange 
and also subject to the office terms and 
conditions of the plaintiff. According to 
the plaintiff, the transactions were done for 
the ist defendant company and the 2nd de- 
fendant company agreed to stand guarantee 
.to him for any loss that might arise out of 
the transactions. The guarantee is thus stated 
in para. 4 of the plaint, namely that defen- 
dant No. 3 as the managing agent of the 2nd 
defendant company for and on behalf of the 
2nd defendant company guaranteed payment 
of the amount due by the lst defendant com- 
pany to the plaintiff in reapect of the transac- 
tions of the Ist defendant company effected 
through the plaintiff. In the alternative the 
plaintiff contends that the transactions were 
really the transactions of the 2nd defendant 
company, though donein the name of the 
lst defendant company and that they were 
so done at the instance of defendant No. 3. 
The transactions were of the purchase of 
600 bales of American cotton for October 
1935 delivery. 

Defendant No. 3 on behalf of the Ist defen- 
dant company deposited with the plaintiff 
a sum of Rs. 7,500 as margin against the 
transactions on February 25, 1935. The 
plaintiff demanded a further margin about 
March 11, 1935, as the American market in 
cotton went down, but the Ist defendant 
company failed to send any further margin 
and after due intimation the transactions 
were closed by sale of the 600 bales in 
accordance with the term as to margin con- 
tained in the terms of business. This result- 
ed in a loss which after giving credit to the 
lst defendant company for Rs. 7,500 deposit- 
ed with the plaintiff amounted to Rs. 7,229. 


There were also certain other separate deal- 


ings in cotton between the plaintiff and the 
2nd defendant company in respect of which 
a sum of Rs. 5,870-3-6 was due and payable 
by the plaintiff to that company. 

The Ist defendant company went into 
voluntary liquidation on or about April 26, 
1939, t.e., after the suit was filed. Section 205, 
Companies Act, deals with the effect of a 
voluntary liquidation upon the status of the 
company and it is provided that though 
the company could not do any fresh busi- 
ness, its corporate powers still: continued 
until the company was dissolved. The Ist 
defendant company was not represented at 
the hearing. The 2nd defendant company 
and defendant No. 3 appeared, and have put 
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in almost similar defences. ` They say that 
defendant No. had no authority to 
guarantee any loss on behalf of the 2nd de- 
fendant company to the plaintiff. They deny 
that in fact any guarantee was given by de- 
fendant No. 3. They also deny that the tran- 
sactions were really of the 2nd defendant 
company though done in the name of the Ist 
defendant company. Defendant No. 3 in 
addition contends that the plaintiff must 
prove that the transactions were carried out 
by the plaintiff in the New York market, The 
2nd defendant company in their written 
statement say that they are not concerned 
with the transactions in suit. The 2nd defen- 
dant company has counterclaimed against 
the plaintiff for payment of the sum of 
Rs. 5,870-3-6, which I have referred to 
before. ; 
Negotiations for doing business for the 
Ist defendant company started some time in 
October 1934, The 2nd defendant company 


-had dealings with the plaintiff long before 


that, and there was a separate account 
between plaintiff and that company in respect 
of those dealings. It was defendant No. 3 
who always acted and gave instructions on 
behalf of both the companies. He used to 
come to Bombay from time to time and meet 
the plaintiff. On October 20.1934, the 2nd 
defendant company through their managing 
agents wrote to the plaintiff to transfer the 
contracts and the account of the separate 
transactions done for the 2nd defendant com- 
pany into the name of the Ist defendant 
company which was described as ‘‘a sister 
concern, meaning thereby a sister concern 
of the 2nd defendant company. Plaintiff by 
his reply of October 23, refused to do so, 
Thereafter the request was repeated both by 
the 2nd defendant company and the newly 
formed Ist defendant company on November 
5, 1934. Both these letters are signed by de- 
fendant No. 3. The letter of the 2nd defen- 
dant company is signed by him on behalf 
of the managing agency firm. The letter 
of the lst defendant company is signed 
by him asits director. Plaintiff still refused 
to transfer the contracts and account, -but 
he sent his terms of business to the Ist 
defendant company on November 9, 1934, 
Thereafter defendant No. 3 personally came 
to Bombay and saw the plaintiff at his pedhi 
at Marwadi Bazar on February 25, 1935, 
and again repeated his request to the plain- 
tiff to transfer the old account of the 2nd 
defendant company to the name of the Ist 
defendant company. Again the plaintiff 
refused. Defendant No. 3 persisted in his 
request *but plaintiff said he did not want 
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to deal with the Ist defendant company 
and thereby get mixed up with any com- 
plications that- may arise between the two 
companies. Defendant No.3 thought that 
the plaintiff did not understand what “a 
sister concern” meant, and plaintiff asked his 
clerk Chhaganlal Raghani who was then a 
law student as to what that expression 
meant. Even after he received an explana- 
tion of what if meant plaintiff was unwill- 
ing and was not satisfied that the two com- 
panies were really one. Thereupon defen- 
dant No. 3 on behalf of 2nd defendant com- 
pany agreed to stand guarantee for the 
amount of loss that might be incurred in the 
business done for the lst defendant company, 
and on that guarantee plaintiff agreed to do 
business for the Ist defendant company. He 
Stated in his evidence that but for that 
guarantee he would not have agreed to do 
the business. His clerk Chhaganlal corrobo- 
rated him about the guarantee as he was 
present during that part of the interview 
between the plaintiff and defendant No.3 at 
which the guarantee was discussed and 
agreed to. According also to Chhaganlal 
defendant No. 3 guaranteed on behalf of the 
2nd defendant company payment of any 
moneys that might remain unpaid by the 
lst defendant company, and he further stated 
that thereupon the plaintiff agreed to do the 
business. 

On the same day defendant No. 3 gave 
instructions on behalf of the Ist defendant 
company for purchase of 600 bales of Ameri- 
can cotton for October 1935 delivery at vary- 
ing rates, and deposited Rs. 7,500 by way of 
margin. Plaintiff stated that defendant No.3 
told him at the time of the deposit that the 
moneys so deposited belonged to the second 
defendant company. How the moneys were 
credited and debited in the books either of 
the Ist defendant company or the 2nd 
defendant company is not known, as nota 
single book of account of either of the two 
companies has been produced; ordinarily 
entries would be made atthe time when the 
deposit was given. Thereafter the plaintiff 
got the transactions put through in the New 
York market through his New York friends, 
Messrs. Harriss & Vose, who are cotton 
brokers working on the New York Cotton 
Exchange. Defendant No.3 knew or must 
have known that the plaintiff could not per- 
sonally put the transactions throughin New 
York, as the plaintiff is an “alien member” 
of the New York Cotton Exchange who could 
not according to its rules effect transactions 
nimselfin the ring of the exchange. Three 
hundred bales were purchased on, February 

e ` 
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25, 1935, 200 on March 5, and 100 on March 
6, through Harriss & Vose, according to the 
instructions which were received by the 
plaintiff from defendant No. 3 and which in 
turn were transmitted by him to Harriss & 
Vose. After he heard from New York plain- 
tiff duly intimated the purchase to the lst de- 
fendant company and also sent his contracts, 
one of which, namely the first for the pur- 
chase of 300 bales was duly returned signed 
by the Ist defendant company. The other 
two for 200 and 100 bales respectively were 
not signed and returned, but there is no dis- 
pute that the contracts were accepted by the 
Ist defendant company. Several wires, letters, 
intimation notes and two statements of ac- 
count of the loss sent by Harriss & Vose to 
the plaintiff in Bombay were objected to by 
Counsel for defendants Nos. 2 and 3 on the 
ground that the contents of those documents 
could not be evidence against them until 
Harriss & Vose who purported to send them 
were examined as to their contents. In the 
first place, therefore, these documents were 
marked merely as purporting to come from 
Harriss and Vose but subject to any argu- 
ments that Counsel may advance as to the 
admissibility of their contents. Ordinarily, 
a party cannot make the contents of a docu- 
ment written by a third party evidence 
against the other side unless the party writ- 
ing the document is called and examined. 

In this case, however, the entire evidence 
of the facts and circumstances of the case is 
important to determine the admissibility of 
the documents objected to. The wires were 
sent from Bombay to New York and receiv- 
ed from New York in Bombay under a spe- 
cial arrangement between the plaintiff and 
Harriss & Vose. Shortly speaking, it was 
so arranged that the wires sent from Bom- 
bay by the plaintiff were sent to a telegra- 
phic address which was meant to indicate 
that the wires were sent by the plaintiff to 
Harriss and Vose and noone else, and the 
wires from Harriss and Vose were sent to 
Bombay undera similar arrangement which 
indicated that they came from Harriss and 
Vose and were to be delivered only to the 
plaintiff in Bombay and no one else. Accord- 
ing to the plainttff this was the method of 
doing business with his New York friends 
which he had been following for years. The 
signature on behalf of Harriss and Vose is 
the same on all the documents. The intima- 
tion notes confirmed the purchases about 
which wires had been previously sent. The 
plaintiff duly followed up all the informa- 
tion received from New York by sending 
his own contracts immediately to the Ist de- 
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fendant company, intimating the purchase 
of cotton at the very rates at which defend- 
ant No. 3 had instructed him to purchase. 
The contracts which have not been disputed 
state that the businees was done in New 
York according to the rules, regulations and 
by-laws of the New York Cotton Exchange. 
On considering the routine of business and 
the course of conduct followed by the 
plaintiff for years, and followed in this case 
immediately on receipt of information about 
the transactions from New York by sending 
his own contracts, letters, wires,. and state- 
ments of account which were accepted by 
the 1st defendant company, I hold that the 
documents are admissible in evidence. De- 
fendant No 3 had opportunities to object to 
the contracts, letters, wires, and statements 
of account sent to the lst defendant company 
as and when they were received, but neither 
he nor any one elseon behalf of the com- 
pany raised any objection at all. 
Subsequently the market in American 
cotton declined and by the first wire of 
March 10, plaintiff asked for Rs. 4,000 as fur- 
ther margin. As none was sent he wrote to 
the Ist defendant company on March 11, 
that he would have to write to his New York 
friends to liquidate the purchases. There- 
after on March 12, the plaintiff asked for a 
sum of Rs. 10,000 from the Ist defendant 
company as the ‘market went lower and 
lower. The Ist defendant company wired on 
March 12, that they could not send the 
moneys immediately owing to difficulties 
but would do so within a few days. Plaintiff 
according to his terms of business wrote to 
the lst defendant company that he was 
obliged to liquidate the purchases. He ac- 
cordingly informed Messrs. Harriss and 
Vose, and in turn was informed by them of 
the sale of 600 bales on March 12. Immedi- 
ately he informed the Ist defendant com- 
pany of the sale and sent the relative con- 
tract to them. There wasa loss of 5144.72 
dollars or Rs. 14,715 5-9. A statement of ac- 
count was sent by the plaintiff with his letter 
of March 19, showing a loss of Rs, 7,232-0-6 
which was subsequently corrected to 
Rs. 7,229. Intimation of the correction was 
gare ie the Ist defendant company on April 
9, 1 
Defendant No. 3 came to Bombay about 
the middle of April 1935, and saw the plaint- 
iff when the plaintiff again demanded the 
moneys due in respect of the loss, but the 
plaintiff said that defendant No. 3 asked him 
to walt and not to proceed further. It seems 
that there was a suit pending between the 
plaintiff and the 2nd defendant company, 
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being suit No, 595 of 1935, for the recovery 
of about Rs. 16,000 from the 2nd defendant 
company in respect of other. transactions. A 
consent decree in that suit was taken in 
Bombay in July 1935, and it was about that 
time that defendant No. 3 again came to 
Bombay and saw the plaintiff. The plaintiff 
repeated his demand for the moneys, būt’ 
was again asked by defendant No. 3 to wait. 
Thereafter the plaintiff wrote his letter to 
defendant No. 3 on November 9, 1935, ref- 
erring to his interview in April at which he 
was asked to wait and: not to proceed fur- 
ther. The next interview between the plaint- 
iff and defendant No. 3in Bombay was early 
in January 1936. Again the plaintiff made 
his demand and again he was asked to wait. 
Probably the interview was about January 
3, 1936, for on that day defendant No. 3 
arranged a scheme with the plaintiff for 
doing new business in the name of the Ist 
defendant company under which the 2nd 
defendant company would be able to pay off 
gradually the sum of Rs. 7,229 due by the 
ist defendant company to the plaintiff. I 
will refer to the scheme later. Plaintiff 
wrote again to defendant No. 3 on October 
22, 1936, about his moneys. To both these | 
letters, namely, of November 1935 and 
October 1936, there was no reply. Thè lst 
defendant company was the principal debtor, 
and, therefore, the communications were 
first addressed to them, as the primary lia- 
bility to the creditor isthat of the principal 
debtor. When moneys were not paid the 
plaintiff wrote to defendant No. 5 on Decem- 
ber 5, 1936, about his claim for Rs. 7,229, 
and repeated all that he had said in his 
previous letters. On December 9 the 2nd de- 
fendant company wrote back through 
its secretary that the company had nothing 
to do with the amount claimed from the 
Ist defendant company. The other allega- 
tionsin the letter were neither referred to 
nor denied. Plaintiff wrote two letters on 
December 12, the second of which was a 
reply to the 2nd defendant company’s letter 
of December 9,in which he referred to the 
old correspondence of October-November 
1934, when he was unwilling to transfer the 
account of the old contracts and transac- 
tions between him and the 2nd defendant 
company tothe Ist defendant company, but 
had agreed to do so only on the guarantee 
he got from defendant No. 3 on behalf of 
the 2nd defendant company. The 2nd de- 
fendant -company replied by a wire on 
December 15, that it would be a breach of 
trust if the account of the lst defendant 
company was transferred to the account 
6 
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with the 2nd defendant company, but the 
Suarantee was not denied. The fact that the 
account of the Ist defendant company was 
Separate from the account of the 2nd defend- 
ant company is by no means inconsistent 
with the case of the guarantee, for payment 
of any loss arising under the account of the 
Ist defendant company., Plaintiff, however, 
replied that he would not transfer the one 
account to. the other, and threatened to file 
a Sulb.against both the companies for re- 
covery .of his money. Thereafter this suit 
was filed on January 7, 1937, 

The plaintiff seeks to recover from de- 
fendants Nos. 1 and 2 the balance due to 
him after giving credit for the sum of 
Rs. 5,870-3-6 due by him to the 2nd de- 
fendant company, either on the ground of 
the guarantee, or on the ground that the 
transactions of the Ist defendant company 
were really those of the 2nd defendant com- 
pany. It is clear that the plaintiff as an 
agent has to prove, if the transactions are 
disputed, that in pursuance of his instruc- 
tions he has put through the relative trans- 
actions in the New York market, that he 
has suffered damage to the extent of Rs. 7 229 
against the transactions and has paid the 
Same, and is, therefore, entitled to be in- 
demnified by his principal. It isa well- 
known principle that every contract of 
agency imposes, on the agent the duty of 
rendering a true and complete account re- 
garding the subject-matter of the agency. 
In his written statement defendant No. 3 has, 
aS I have said before, contended that the 
plaintiff had to prove that the transactions 
were put through in the New York mar- 
ket. The 2nd defendant company stated in 
para. 3 oftheir written statement that they 
were not concerned with the transactions. 
They merely denied the guarantee and de- 
fendant No. 3 authority to guarantee. Never- 
theless, an issue has been raised on behalf of 
both the 2nd defendant company and de- 
fendant No.3 asto the proof of the trans- 
actions, With regard tothe Ist defendant 
company the transactions were never disput- 
ed. The copy of the balance sheet prepared 
as of April 26, 1939 and sent to the plaintiff 
with their letter of May 27, 1939, shows that 
the amount due to the plaintiff was Rs. 7 220. 
That is an admission of liability on behalf 
of the Ist defendant company. Counsel for 
defendants Nos. 2 and 3, however, argued 
that any admission of liability by the prin- 
cipal debtor is not binding on the guarantor 
or the surety, and that before the 2nd de- 
fendant company could be held liable on the 
guarantee that company was entitled to 
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call upon the plaintiff to prove not only that 
the transactions were duly entered into but 
that they resulted in the loss of Rs. 7,229. 
Counsel referred to Ex parte Young : In re 
Kitchin (1), in whichit was held that in 
the absence of a special agreement, a judg- 
ment oran award against a principal deb. 
tor was not binding on the surety, for it was 
no evidence against the surety in an action 
against him by the creditor, and that the 
surety was entitled to have the liability 
proved as against him in the same way as 
against the principal debtor. As was point- 
ed out by James, L. J. at p. 671*, 


“It is perfectly clear that in an action against a sare- 
ty the amount of the damage cannot be provei by any 
admissions of the principal,” 


and as pointed out by Lush, L. J. at p. 673* 
the surety is only bound to pay the amount 
which shall be proved against him. In 
Guardians, Abbeyleix Union v. Sutcliffe 
(2), it was held by the majority of Judges 
that the entries in a rate-collector’s books 
aS tothe amount collected were admissible 
in evidence against the surety, probably on 
the ground that the faithful discharge of 
his duties by the debtor was guaranteed by 
the surety, but O’Brien, J. held that as 
against the surety everything must be 
strictly proved. The point as to the ade 
missibility in evidence of any statement or 
admission made by the principal debtor as 
against the surety is, as Lord Kenyon point- 
ed out in Perchard and Hammerton Sheriffs 
of London v. Tindall (8), not free from 
doubt. It might be dangerous to make such 
an admission binding upon the surety, as 
it might well have been due to collusion 
between the creditor and the debtor. In 
my opinion, the admission of the lst de- 
fendant company as to the actual amount 
of the loss could not be binding on the 
2nd defendant company, but, I do not 
think that an agent owes the same duty 
to the guarantor which he owes to the 
principal in the matter of proving the trans- 
actions. I do not, therefore, think that the 
agent 1s bound to prove the transactions 
to the guarantors, but he has got to prove 
the amount of the liability for which the 
surety stood guarantee. 

The plaintiff seeks to rely on the dupli- 
cate copy of the scheme dated January 3, 
1936, as an admission of liability on the part 
on the 2nd defendant company that Rs. 7,229 
are due and payable by the 2nd defendant 

(1) (1881) 17 Ch. D 668; 50 L J Gh. 824; 45 LT 99, 

(2) (1890) 26 L R Ir. 332. 

(3) (1795) 1 Esp. 394, 

*Pages of (1881) £7 Ch, D.—f Ed]. 
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company to the plaintiff. This scheme was 
discussed between defendant No. 3 and the 
plaintiff when defendant No, 3 came to 
Bombay: and saw the plaintif early in 
January: 1936, and certain terms of busi- 
ness:that was to be done in future Det- 
ween the plaintiff and the 2nd defendant 
company was discussed. The heading of 
the document is that an arrangement was 
made between the Sree Meenakshi Mills, 
Limited. of Madura and Messrs. Ratilal & 
Co. of Bombay, i.e., between the 2nd de- 
fendant company and the plaintif, for 
duing business in cotton for and on behalf 
of defendant No. 2 mills in the name of 
the Ist defendant company according to the 
terms of the document. The plaintiff and 
his “witness .Chhaganlal statecl that the 
original document was*taken away by 
defendant No. 3 to Madura for being signed 
but was not returned to the plaintiff. “The 
document left with the plaintiff was the 
duplicate. Counsel for defendant No. 3 
argued.” thai the duplicate was a, bogus 
dosument, -and thai there was no such orj- 
ginal document at all, The original has not 
been. ‘produced, and there is nothing .on 
my record to show that defendant No. 3, 
who has chosen not to come to Bombay 
to give evidence, was even asked whether 
the original of this document was ‘given to 
him* or not. Thereis an alteration in the 
figure of the year 1936 in the document. 
Origitially it was 1935 and the figure.‘d’ 
has, ‘been’ turned into ‘6’. The year 1935 
was obviously a mistake, because the tran- 
actions in respect of which Rs. 7,229 þe- 
Game, “due had not even commenced in 
January 1935. It is provided by para. 4 
cof the sèhéme that two-thirds of the net 
profit iù the new business that will be 
done will goto defendant No. 2 mills, and 
the remaining one-third will go to the 
plaintiff in payment of the amount due to 
him from the lst defendant compary until 
the whole amount was recovered. A line has 
been added, namely “the amount due is 
Rs. 7,229 and interest.” 

~ It was argued on the appearance of the 
type that’ this was a subsequent interpola- 
tion, both the plaintiff and Chhaganlal said 
that it was added after he had typed the 
test at the instance of the plaintiff and 
in the‘presence of defendant No. 3. Can 
this clause be construed as containing an 
admission of liability on the part of the 
2nd defendant company to pay Rs. 7,229 
and interest to the plaintiff? I do not 
think so. Inthe first place the scheme for 
one reason or the other was nct acted upon, 
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and, secondly, it may have been equally 
part of theconsideration for the plaintiff to 
do new business for the 2nd defendant- 
company that his old claim against the 
Ist defendant company should be paid off: 
by the 2nd defendant company in the 
manner suggested. It is however significant: 
that though the scheme has been subse- 
quently referred to in the correspondence, 
there has been no denial on the part of 
defendant No. 3 that such a scheme was 
proposed and discussed. On the other hand, 
the plaintiff by, his letter of December 5,’ 
1936, has stated that the scheme was tobe 
approved of by 2nd defendant mills. As 
it was not signed and returned, the fair 
inference would be that it was not finally 
approved of. I do not agree that this 
document is by any means a bogus docu- 
ment. At the same time I do not think 
that thisclause is a clear admission of 
liability. The clause is however important 
to show that the 2nd defendant company 
3 knew at least 
on January 3, 1935, that the amount 
of the loss which the plaintiff claimed from. 
the Ist defendant company, and. which 
amount according to the plaintiff was 
guaranteed by the 2nd defendant company. 
amounted to Rs. 7, DA l 

Counsel argued that in order. to succeed. 
against the 2nd defendant company, plain-: 
bit must prove that the transactions were 
put through in the New York market, that 
the transactions resulted in a loss of Rs. 7 229,. 
and that payment of the loss was guaranteed 
by the 2nd defendant company. There is 
also the question of the authority of defend- 
ant No. 3 to give such guarantee. I have 
already stated before that the creditor has 
to prove the amount of the loss as against 
the surety, for, it is really the amount of 
the loss which he has guaranteed to pay. 1 
will, however, deal with the question of the 
putting through of the transactions as it 
has been discussed at length and about 
which an issue was raised. [tis in evidence 
that instructions were given by defendant 
No. 3 to the plaintiff on February 25,.to 
purchase the 600 of bales of cotton within 
different limits of price. The plaintiff has 
sald, and there is no contradiction, that 
the instructions were given to him by de- 
fendant No. 3 both as a director of the lst 
defendant company and as representing the 
managing agency firm of the 2nd defendant 
company. On the very day on which the 
instructions were given, and the deposit 
of Rs. 7,500 was made, plaintiff wired to: 
his friends in new York, Harriss & Vose, 
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under their registered telegraphic address 
‘Ratihar’ to effect the purchase. On the 
Same day, plaintiff received a wire from 
New York at his telegraphic address in 
Bombay ‘Harisrati’ that 300 bales had 
been purchased at 12.39 c. per lb. of 
cotton, the limit given in the instruc- 
tions. The ‘account of the Ist defend- 
ant company was given the number, 40. 
The cable address ‘Ratihar’ was registered 
in New York. The cable address ‘Haris- 
Tati has been registered in Bombay. The 
two words are made up of the plaintiff’s 
name Ratilal and the name of Harriss, of 
the firm of Harriss &-Vose. The ob‘ect 
‘of the registration was that wires sent by 
‘plaintiff to ‘Ratihar’ could only be delivered 
to Harriss & Vose in New York as coming 
‘from the plaintiff, and wries sent by 
Harriss & Vose to ‘Harisrati’ could be de- 
livered only to plaintiff in Bombay as com- 
ing from Harriss & Vose. Plaintiff's general 
telegraphic address in ‘Cabin’, that of the 
‘Managing agency firm is “Karumutu”, and 
that of the lst defendant. company was 
“Pearl.” i 

~ On March 1, the ‘plaintiff wrote to Har- 
Tiss & Vose at New York confirming the 
exchange of wires or radiograms regarding 
the: purchase of 300 bales for October de- 
livery in the account No. 40. Plaintiff also 
‘stated that the signature of Harriss & Vose 
om all the communications received from 
them was uniform. On receipt of the 
wire from New York plaintiff wrote on 
February 26, to the Ist defendant company, 
enclosing contract No, 249 for the purchase 
of 300. “bales. On March 2, the counter- 
part was duly signed by or on behalf of 
the. Ist defendant company and return to 
the plaintiff. Ist defendant company also 
confirmed the purchase of the 300 bales in 
accordance with the instructions given for 
the purpose. The same procedure was fol- 
lowed regarding the purchase of the 200 
‘bales on March 5, at 12.3) c. per lb. of cot- 
bon. On receipt of two wires from New 
‘York under the address ‘Harisrati’ in reply 
to the plaintiff's wire sent under the 
‘address ‘Ratihar,’ plaintiff wired to the 
‘Ist defendantcompany and wrote to them 
on March 6, intimating the purchase of 
the 200 bales and sent his contract No. 252 
‘to the Ist defendant company. A similar 
‘procedure was followed in respect of the 
‘purchase of the 100 bales, and the plain- 
tiff sent his contract No. 254 to the Ist 
‘defendant company. These last two con- 
‘tracts have. not been signed and returned 
to the plaintiff. A similar procedure was 
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also followed in respect of the sale of the 
600 bales for closing the purchases, and 
plaintiff sent his contract No. 262 to the 
lst defendant company which was also not 
returned. The plaintiff got a statement of 
the loss in the transactions from Harriss & 
Vose. The plaintiff laso sent a statement 
of the loss tothe Ist defendant company 
to which no objection was ever raised. 

Counsel for defendants Nos. 2 and 3 
argued that in order to prove that the 
transactions were put through in the New 
York market it was necessary for the 
plaintiff to have produced the contracts en- 
tered into betweenthe New York brokers, 
or that they should have called Harriss 
& Vose and the other brokers here in 
Bombay, or that they should have got 
them examined on commission in New 
York. It was also argued that the mere 
sending of the wires, letters and con- 
firmation notes did not prove the transac- 
tions, and that merely following the usual 
routine of business between the plaintiff 
and his New York friends on the one hand 
and the plaintiff and the Ist defendant com- 
pany onthe other was also not sufficient 
proof of the transactions. In my opinion, 
the entire evidence and the course of con- 
duct of the plaintiff must be considered to- 
gether. The contracts he sent to the Ist 
defendant company weresent immediately 
after intimation was received from New 
York. It is stated in the contracts that the 
transactions were effected according to the 
rules, regulations and by-laws of the New 
York Cotton Exchange. By accepting the 
contracts, the lst defendant company con- 
firmed to the plaintiff that the transactions 
were so effected in New York. What is 
more, Harriss & Vose sent the statement 
of loss to the plaintiff in dollars, and the 
plaintiff's books of account which are kept 
in the regular course of business and were 
not challenged, and the memo. of the 
National ity Bank of New York, all show 
that the plaintiff duly paid the loss to 
Harriss & Vose which he now seeks to 
recover from the Ist defendant company 
on his indemnity, and fron the 22d defen- 
dant company on thsir guarantee. As far 
back as 1869,in Hodgson et al. v. Rup. 
chand Hazarimal (4) which was a suit to 
recover the deficiency of asale of cotton 
consigned by the defendant to the plaintilfs’ 
firm in Liverpool, Couca, C. J. observed as 
follows (p. 41*) : 

“The law as tò azcount sales is, that where an 
(8) (1839) 6 BHOR (00) 39, 

“Page of (1869) 6 B. H. O, R, (0 0).—( ad.) 
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account between merchants in different countries has 
been frdnsmitied) from- one to the other, and no 
objection is‘made:.after several opportunities of writing 
have oc¢upred, the., account is deemed in a Court of 
equity. stated account, only to be opened when some 
cause. i$ ‘shown for the interposition of the Court; 
and wheii‘the goods are consigned to be disposed of 
ina foreignimarket, I think, it must be considered 
that:the-consignor impliedly agrees that the account 
sales ` furnished by the correspondents abroad shall 
be taken as prima facie evidence of what the goods 
realised. It would cause great expense and incon- 
venience if the debtor, by merely objecting to the 
account, could compel the procuring ofevidence from 
abroad; and seeing that in practice merchants are 
satisfied with the truth of the account sales, and ask 
for’ no further evidence, I think tnare is a good ground 
for considering that there is such an implied agree- 
ment,” , 

In Mayen v. Aiston (5) it was also held 
that account sales were prima facie proof 
of the transactions to which they related. 
In that case the Appeal Court in Madras 
referred with approval to Hodgson et. al. 
v. Rupchand Hazarimal (4). It also 
referred to a dictum of Blackburn, J, in 
Smith v. Blakey (6) that account sales are 
prima facie evidence, subject to the right 
on the other side to surcharge or falsify. 
At.p. 246* Muthusami Ayyar, J. observed : 

“seeing that the procuring of the evidence of corres- 
vondence at the several foreign markets would 
occasion considerable delay and expense and tend 
to paralyze trade, Iam of ‘opinion that account sales 
were properly admitted as. prima facte proof.” 

. Both these cases Were .referred to in 
argument in Barlow v. Chuni Lall Neoghi 
(7). Inthat case the «defendants in Cal- 
cutta consigned mica through the plaintiffs 
for sale by the plaintiffs’ London firm in 
London, The mica so consigned was sold 
ata loss. The plaintiffs thereupon institut- 
ed this. suit in Calcutta to recover „the loss, 
and desired to prove the amount of .the 
loss. on. the London sales. They tendered 
the London account sales which their 
witnesses proved were received in the 
ordinary course of business in Calcutta from 
London together with the accounts-current. 
Press copies of the said account sales had 
been previously sent to the defendants and 
not objected toby them. But none*’of the 
witnesses could prove the signature of the 
London brokers on the original account-sales, 
It was held by Stanley, J., that account-sales 
are prima facie evidence of the amount 
realisedin the foreign market by the sale 
of the goods and thatif it were not so, it 
would be impossible to carry on mercantile 
transactions with merchants in distant parts. 

(5) (1893) 16 M 238. 

(6) (1867) 2 Q B 326; 36 LJ Q Blob; 8B &S§ 157; 
15 W R 492. 

(71) 28 0.209. 7 

“Page of 16 M [Ed] ` : 
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Similarly, in this case the statement of loss 
on the transactions of the 600 bales was 
duly transmitted by the New York cor- 
respondents of the plaintiff to the plaintiff 
in Bombay. That statement has been put 
in as Ex. A-6.. It shows that 300 bales were 
purchased on February 25, 200 on March 
5, and 100 on March 6, 1935. It shows fhe 
price at which they were respectively pur- 
chased. It shows also that on March 12, 
300 bales were sold atone price and 300 
bales were soldat another price under the 
account numbered 40. It further shows 
that the amount of the lossin that account 
came to 5144.72 dollars. A further state- 
ment which is Ex. A-9 in respect of all the 
dealings between the plaintiff and Harriss 
& Vose was also sent to the plaintiff. That 
statement shows that in respect of the 
transaction cf 600 bales for October delivery 
there was a debit to the plaintiff of 5144.72 
dollars with Harriss & Vose on March 13, 
1935, These statements are in my opinion 
prima facie procf of the amount of the 
loss and the plaintiff sent his statement of 
account tothe-lst defendant company ac- 
cordingly. It was open to the company 
and defendant No.3 who represented both 
companies to object to the statements from 
New York on which the plaintiff’s statement 
of account! was based, or to call for in- 
spection of thcse statements after, due 
inquiry, or to meet this prima facie evi- 
dence by better evidence. than what was 
given; but no evidence was let on their 
side, nor any objections raised at any 
time. In addition, plaintiff has produced 
his local ledger as well as his foreign led- 
ger toshow what was due in American 
dollars and what he had to pay in rupees 
to his New York friends. Healso produced 
the memo. of the National City Bank of New 
York showing that the moneys were duly 
remitted. None of these has been challeng- 
ed by the other side. It was argued that 
plaintiff might only have believed that 
Harriss & Vose had put through the transac- 
tions though they might not have. It would 
be indeed strange fora man who had done 
business in Bombay for years if he made 
large payments merely on the belief that. he 
had to pay. 

There is one further point to be mentioned 
in this connection. Defendant No. 3 is the 
common director of the two companies. 
It has been held in In re Hampshire Land 
Co. (8) that where one person is an officer 
of two companies, his personal knowledge 

(8) (1896) 2 Ch. 743; 65 L J Oh, 860; 75 LT 181; 45 
W R136; 3 Manson 269, 

6 


1941 


is not necessarily the knowledge of both 
the companies and that the knowledge which 
he has acquired as officer ofthe one com- 
pany will not be imputed to the other com- 
pany, unless he has some duty imposed 
upon him to communicate his knowledge 
to the company sought to be affected by 
the notice, and some duty imposed upon 
him by that company to receive the notice. 
If, therefore, the 2nd defendant company 
were in fact guarantors, it was clearly a 
duty imposed upon defendant No. 3 to com- 
municate to that company his knowledge 
of the loss incurred in the transactions of 
the lst “defendant company of which he 
was a director, as he was not only a director, 
but the owner of the managing agency firm 
of the 2nd defendant company. Defendant 
No. 3 was really the moving spirit of both 
the companies until the Ist defendant com- 
pany went into liquidation, This case was 
cited with approval by our Appeal Court in 
Pratt (Bombay) Ltd. v. Sassoon & Co. Ltd. 
(9) at pp, 1007-8. Apart from the fact that 
the 2nd defendant company knew or must 
have known the amount of the loss incurred 
by the Ist defendant company through 
defendant No.3 as the common officer of 
the two companies, the plaintiff has, by 
producing all the necessary documents and 
the statements of loss that he received from 
New York, and the entries in his books 
showing payment, the memo of the National. 
City Bank of New York showing despatch 
of the moneys due to Harriss & Vose, proved 
satisfactorily that the amount of loss incur- 
red by the Ist defendant company was 
Rs. 7,229. All these documents are in my 
opinion sufficient to dispense with any fur- 
ther proof of the transactions by calling 
evidence from New York or taking evid- 
ence there on commission. It would indeed 
bea great hardship on a commission agent 
in Bombay whose claim is honest, and who 
has produced all the important and neces- 
sary documents, the genuineness of which 
has not been challenged, that he should 
have to goto New York for further evi- 
dence in proof of his claim. A belated ap- 


plication was made to me after the plain-. 


tiff’s case was closed to call defendant No. 3 
from Madura on the alleged ground that he 
. was lying ill. That application was not in 
. my opinion a bona fide application. A day 
aiter the hearing of this suit commenced 
Counsel for defendant No. 3 intimated to 
the Court that if the case remained part- 
heard over the week end defendant No. 3 

(9) 37 Bom LR 978 (1007-08); 161 Ind. Cas, 126; A I 
_R1933 Bom, 62; 60 B 326; 8 R B 317, 
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would be able to come to Bombay. - For 
two days, namely 5th and 6th February 
after the week and I was engaged in the 
Parsi Chief Matrimonial Court., It was on 
February 7, that this application was 
made merely to gain time, when it was 
felt that the case of guarantee made out 
by the plaintiff stood uncontradicted on the 
record. 

I have already dealt with the interview 
of February 25 at which the plaintiff and 
his witness Chhaganlal said that defendant 
No. 3 on behalf of the 2nd defendant com- 
pany agreed to stand guarantee for the 
amount of the loss in the transactions of the 
Ist defendant company, namely the transac- 
tions in suit. The first question is whether 
in fact he gave such guarantee. I have also 
dealt with the c®rrespondence up to the 
filing of the suit. It was argued by Coun- 
sel that the guarantee was alleged for the 
first time inthe letter of December 12, 
1936, because the plaintiff by that time 
must have come to know that he had no 
chance of recovering anything from the Ist 
defendant company, and also because by 
that time the plaintiff also knew that 
Rs. 5,870 odd were due by him tothe nd 
defendant company in respect of their sepa- 
rate business. It was argued that the case of 
guarantee was put forward in order to pre- 
vent the 2nd defendant company from re- 
covering the amount of that loss from the 
plaintiff. This to my mind is not correct. 
Firstly, the monéys had become due by the 
plaintiff to defendant No. 2 by September 
1936. Secondly, repeated demands had been 
made from defendant No. 3 to pay the 
amount due by the Ist defendant company 
at the several interviews which I have re- 
ferred to. Thirdly, in his letters of Novem- 
ber 9, 1935 and October 22, 1936, plaintiff 
wrote that he had often spoken to defendant 
No. 3 that he wanted to file a suit against 
both defendants Nos. 1 and 2, but that his 
hands were stayed by defendant No. 3. Plain- 
tiff could only sue both the companies if 
one was the principal debtor and the other 
was the guarantor. If it was merely an 
account of the one company in the name of 
the other, plaintiff wculd have tosue the 
2nd defendant company only. Fourthly, 
this guarantee has not been denied, neither 
in correspondence, nor by any evidences in 
Both the plaintiff and his witness 
Chhaganlal impressed me as honest and res- 
pectable witnesses, and I believe the plain- 
tiff when he said that but for the guarantee 
of the 2nd defendant company he would 
never have agreed to da business for the 
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newly formed Ist defendant company. Neither 
defendant No.:3 nor any one else has come 
to give any contrary evidence on behalf of 
the 2nd defendant company. I entirely be- 
lieve the plaintiff’s evidence and rely on it. 
The next question is whether defendant 
No. 3 had authority to give the guarantee 
and whether his guarantee is binding on the 
2nd defendant’ company. Counsel argued 
that one limited company could not stand 
guarantee for the contracts of another limited 
company without an express power given to 
the company elther in so many words or to 
be inferred from the general language used. 
The memorandum and some of the articles 
of association of the 2nd defendant company 
together with Sch. A containing the articles 
of the managing agency agreement have 
been put in collectively as Ex, A-18. Among 
the objects for which that company was 
established cl. III (14) of the {memorandum 
of association provides that the company 
can enter into partnership or arrangements 
for sharing profits, amalgamation, etc., with 
any person, firm or company carrying on or 
about to carry on similar business, and to 
lend money to, guarantee the contracts of or 
otherwise assist any such other company. 
It was argued that on a proper construction 
of this clause the 2nd defendant company 
could only guarantee the contracts of an- 
other company, in this case the Ist defendant 
company, if it entered into a partnership or 
arrangements or amalgamation as stated in 
the first part of that clause. In my opinion 
that construction is not correct. If it was 
correct, it would mean, for instance, that 
the 2nd defendant company guaranteed the 
.contracts of its partner the Ist defendant 
, company, if it had to enter into such a part- 


nership. No guarantee in sucha case could . 


be required, as one partner is the agent of 
the other for the purpose of the partnership 
-business. 
. I think that the words such company in 
the second part of the clause merely des- 
-cribe the company’s business, namely busi- 
. ness similar to the business of the company 
that gave the guarantee. Plaintiff's Counsel 
referred me to Art. 135 of the Articles of 
Association which describes the general 
powers of the managing agents, namely that 
they might exercise all such powers and do 
all such acts and things as might be exer- 
cised or done by the company and not 
thereby for by law expressly directed or re- 
quired to be done by the directors. Counsel 
for the 2nd defendant company referred me 
‘to Art. 127, sub-cls. 13 and 21. This article 
‘describes the express powers of the board of 
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directors of the company but without pre- 
judice to the rights and powers of the 
managing agents by virtue of certain arti- 
cles, including Art. 135, and by virtue of any 
agreement entered into with the company 
and without prejudice to the general powers 
of the directors conferred by Art. 126. ` It-is 
provided by Art. 127 (21) that the directors 
could inter alia enter into all such contraéts 
as they consider expedient. But this power 
is subject to the general power of the 
managing agents who under their agency 
agreement have power to enter into con- 
tracts and make all necessary arragements 
and vary the contracts on behalf of the:com- 
pany. Reading all these articles and the 
clause of the memorandum of association 
and the agency agreement together, I ‘find 
that the words giving the authority to de- 
fendant No. das the proprietor of his manag- 
ing agency firm are sufficiently wide to 
enable him to enter into a contract of 
guarantee. 


The alternative case that the transactions 
in suit were really those of the 2nd defen- 
dant company but had been done benami or 
in the name of the Ist defendant company 
has not been substantiated, though in-the 
beginning of-the negotiations defendant 
No. 3 himself wrote that the accounts of the 
two companies were to be one and the same, 
It is true that the plaintiff in his evidenée 
could not properly distinguish between.-an 
account of defendant No. 2 company kept 
benamz in the name of defendant No, 1 ém- 
pany and an account of defendant No. 1 corii- 
pany the loss in which was guaranteed by 
‘defendant No. 2 company. To his lay.mind 
as he put it the two meant the same thing, 
In his cross-examination he said as follows : 

“I was really unwilling to transfer the account and 
contracts, but when he (meaning defendant No.- >) 
told me on behalf of defendant No. 2 company that 
2nd defendants would guarantee payment of the losses 
. for the business done in the name of defendant No” 1 
.company, I agreed todo that business. I understood 
from defendant No. 3 that this business was to be of 
defendant No. 2 company and that defendant No, 2 


company stood guarantee for the losses. I understood 
the two to mean the same thing.” pah 
be- 


- Strictly speaking this is not correct, 
cause the two companies are not.the same. 
Even though there was a common manage- 
ment anda common director, the two. are 
in law separate entities with different memo- 
randa and articles of association. It is diffi- 
cult to understand what exactly defendant 
No. 3 meant by calling defendant No. 1 com- 
pany ‘‘a sister concern” of defendant’ No? 
„company but mere nomenclature of that kind 
~cannot establish. the identity of the: two. 
The contracts. were sent to defendant.No.1 
. ® i 
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company, margin was demanded from de- 
fendant No. 1 company, the loss was in the 
first instance demanded from defendant 
No 1 company, and all this clearly shows 
that defendant No. 1 company was the priu- 
cipal debtor and that defendant No. 2 com- 
pany were really the guarantors. In my 
opinion the case of guarantee has been est- 
ablished by the plaintiff, and he is entitled 
to succeed both against defendant No. 1 
company as his debtor and against defendant 
No. 2 company as guarantor. The suit 
against defendant No. 3 must be dismissed, 
because it was sought to hold him personal- 
ly liable only for breach of warranty of 
authority to give the guarantee, if the 
guarantee was not proved. . 

I donot think that the plaintiff can ask 
in this suit to set off the decretal amount 
payble by defendants Nos. 1 and 2 against 
the amount which is admitted due by him to 
defendant No. 2 alone. Moreover, defendant 
No. 2 company themselves do not want that 
set-off. There must, therefore, be a decree for 
the plaintiff against defendants Nos. 1 and 2 
and a counter-claim in favour of defendant 
No. 2.as against the plaintiff. It may be 
that in execution under O. XXT, r. 18 (4), 
Civil P. ©., the two amounts may be set off, 
the smaller against the larger, but the Court 
is not here concerned with the question of 
execution, [After recording findings on issues 
his Lordship concluded.] In the result there 
will be a decree’ for the plaintiff against de 
fendants Nos. 1 and 2 for Rs. 7,229 with in- 
terest thereon at six per cent. per annum from 
January 7,.1937 till. judgment, costs and 
interest on judgment at six per cent. per 
annum till payment. Suit against defendant 
No..3 dismissed. I make no order. as to his 
costs, as he is principally responsible for 
this litigation. “There will be a decree on the 
counter claim in favour of defendant No. 2 
‘company against the plaintiff for Rs. 5,870-3-6 
with interest thereon at six per cent. per 
annum from December 18, 1936, till judg- 
ment, costs.of and incidental to the counter- 
claim, but no costs to be allowed for any 
hearing of the counter-claim as the amount 
had been admitted. Interest will run on 
the amount of the counter-claim at 6 per 
‘cent. per annum from judgment till payment. 


' JUDGMENT IN APPEAL No, 8 or 1940. 
Beaumont, C. J.—This is an appeal from 
‘a decision of B. J. Wadia, J. The plaintiff, 
who isa broker in Bombay, sued the three 
defendants for the amount of losses incurred 
in déalings,:in cotton on the New York Ex- 
change during.the year 1932. He sued defen- 
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dant No. las the principal debtor, defen- 
dant No. 2 asa surety, and defendant, No.}3 
apparently as having entered into the con- 
tract of suretyship on behalf of defendant 
No. 2. Defendant No. 2 is a company, which 
has existed forsome time, and defendant 
No. 3 is the sole proprietor of the firm of the 
manaving agents of defendant No. 2. Defen- 
dant No. 1 is a company, which had been 
formed shortly before the date of the present 
transactions, and defendant No. 3 was one 
of its directors. In 1935 the’ plaintiff, who 
had previonsly known defendant No. 3 and 
had done business for defendent No. 2; was 


asked to transfer defendant No. 2’s.account 


to defendant No. I, and that he declined to 
do. He was distrustful of a new company 
of which he knew nothing: However. the 
evidence is that in February 1935, defendant 
No. 3 came downto Bombay and persuaded 
the plaintiff to do business for defendant 
No. 1, and it was at that interview that dg- 
fendant No. 3 is said to have given a guart- 
antee on behalf of defendant No. 2 of the 
liabilities incurred by defendant No. 1 to the 
plaintiff. 


October settlement at 
Subsequently the market went down, and as 
the plaintiff had not sufficient. margin, he 
closed the transactions by instructing. his 
New York brokers to sell 600 bales for ‘Octg- 
ber. Evidence as to these transactions was 
by the plaintiff. He stated. in ‘the 
witness-box that he had employed Messrs. 
Harriss & Vose, his usual agents in New 
York, to carry out these transactions. „He 
produced copies of the telegrams he “had 
sent and the telegrams and letters, which 
he had received in reply, purporting to show 


~~ a a = 


that.these transactions of purchase and sale 
had been carried out. 


The signature: on.‘the 
telegramsis naturally not proved. Harriss 
& ‘Vose eventually sent a. statement of 


‘account, which is Ex. A-6. There is a printed 


signature on it of Harriss & Vose, andit is 
initialled “Per J. D: F.” ‘the initials being 
typewritten. That statement was sent on to 
defendant No 1, who never disputed it. De- 
fendant No 2 must have known about the 
account; because defendant No. 3 isa director 
of defendant No. 1 and also ‘the managing 
agent of defendant No. 2. It is, however, 
clear that there is no legal evidence, of the 
transactions having taken place on the New 
York Exchange. The actual contracts entered 


into on the New York Exchange are not pro- 
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duced, and there is no evidence of the signa- 
ture of Harriss & Vose. The 2nd defendant 
company, which is the principal appellant, 
contends that it was not bound by the evi- 
dence adduced by the plaintiff. Defendant 
No. 1 bas gone into liquidation and has not 
: challenged the amount claimed by the 
plaintiff. But defendant No. 2, in thel first 
instance, disputes the fact of the guarantee 
having been given, and in the second place, 
contends that if it did guarantee the debt, it 
is entitled to have the debt strictly proved as 
against it, and that it is not bound by any 
admission made by defendant No. 1. 

With regard to the factum of the guarantee, 
we have the evidence of the plaintiff and of 
his clerk that defendant No. 3 in February 
1935, did guarantee on behalf of defendant 
No. 2 the liability of defendant No. 1 to the 
plaintiff. There isnothing in writing. and 
the plaintiff himself, who is a layman, frank- 
ly admitted that he did not really know the 
difference between obtaining a guarantee 
and a transaction being entered into by an 
agent. He was very anxious that the tran- 
sactions, which he was to enter into on behalf 
of defendant No. 1, should be regarded in 
substance as transactions of defendant No. 2, 
and he did not mind whether that result 
was brought about by defendant No. 2 being 
regarded as a principal or a guarantor. His 
evidence as to the terms of the alleged 
guarantee cannot be regarded as very accu- 
rate. But his clerk Chhaganlali was called, 
and he is an LLB,, and, therefore, may be 
taken to know something about general 
principles of law. He says that he was pre- 
sent at the interview, and that defendant 
No. 3 said that it was the. 2nd defendant 
company’s business and the moneys were of 
the 2nd defendant company, but still if the 
plaintiff wanted a guarantee, he would stand 
guarantee on behalf of the 2nd defendant 
company, and if any moneys remained un- 
paid, the 2nd defendant ccmpany would pay. 
That is clear evidence of a guarantee having 
been given. Defendant No. 8 did not go into 
the witness-box and did not, therefore, deny 
the account of this interview given by the 
- plaintiff and his clerk, and the learned Judge 
accepted the plaintiffs evidence. No doubt 
one would have expected a guarantee of this 
sort to be put into writing, and it is true 
that no reference was made to the guarantee 
until the plaintiff’s letter of December 12, 

1936; but still the learned Judge having 
-accepted the evidence of these two witnesses, 
relying naturally on the fact that defendant 
No, 3 did not choose to go into the witness- 
bos to deny the account of the interview, 
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there is no reason, in my opinior, why we 
should differ from the learned Judge on that 
question. J, therefore, accept the finding 
that defendant No. 2 did guarantee pay ment 
of any moneys remaining unpaid by defen- 
dant No. 1 to the plaintiff, 

The question, then, arises whether on’ the 
evidence adduced, defendant No. 2 is liable 
on the guarantee. It is well-established thata 
guarantor is prima facie entitled to have the 
debt proved as against him. The fact that 
the principal debtor has admitted the debt, 
or that a judgment or award has been given 
against him for the debt, does not bind the 
guarantor, unless he was a party to''tle 
proceedings in which the judgment or the 
award was given, or was party to the admis- 
sion of the principal debtor: see Ex parte 
Young: In re Kitchin (1). But the way the 
learned Judge puts the case against defen- 
dant No. 2 is this. He says; first, that it was 
an implied term of the dealings between 
defendant No. ‘1 and the plaintiff that 
defendant No. 1 should accept the accounts 
submitted in the ordinary course of busi- 
ness by the New York brokers; and, secondly, 
that the debt which defendant No. 2 
guaranteed was the debt as proved in accord- 
ance with this implied agreement. With 
regard to the first proposition of the 
learned Judge, namely, that defendant 
No. 1 must be taken to have agreed to 
accept as evidence of the transactions ‘on 
the New York exchange the accounts sent 
by the brokers, the learned Judge ‘relied 
on cases, which are generally referred to as 
the account-sale cases. The learned Judge 
set out a passage from the judgment of 
Couch, C. J., in Hodgson et. al. v. Rupchand 
Hazarimal (4), which is in these terms 
(p. 41*): | 

“The law as to account sales is, that where an 
account between merchants in different countries has 
been transmitted from one to ths other, and no objec- 
tion is made after several opportunities of writing 
have occurred, the account is deemed in a Court of 
Equity a stated account, only to be opened when some 
cause is shown for the interpositim of the Court: 
and when the goods are consigned to be disposed of 
in a foreign market, I think it must be considered 
that the consignor impliedly agrees’ that the account- 
sales furnished by the correspondents abroad shallbe 
taken as prima facie evidence of what the- goods 
realized. It would cause great expenseand inconveni- 
ence if the debtor, by merely objecting to the account 
could compel the procuring of evidence from abroad; 
and seeing that in practice merchants are ‘satisfied 
with the truth of the- account ‘sales and ask for 
no further evidence, I think there is a good ground 


for considering that there is such an implied agree- 
ment,” 


I certainly do not desire ^to challenge 
the principle there laid- down, ‘which was 
“Page of (1869) 6 B. H. Õ, R. (0. 8.)—[Ha,] 
6 
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founded on a dictum in Smith v. Blakey (6), 
and has been followed in Mayen v. Alston 
(6) and in. Barlow v. Chuni Lall Neoghi 
(7). But so far as I know, the principle 
of those cases has never been extended to 
the case of forward contracts. In all the 
cases referred to actual goods had been 
consigned and the actual sale of the goods 
in-.a foreign country was not disputed, and 
the Court held that the account sent in 
“by. the foreign agent -must be treated as 
“prima: facie evidence, subject to the right 
of theiclient to surcharge and falsify . Mr. 
Coltman relied on an unreported decision of 
this-Court in. Appeal No. 50 of 1934, decided 
on September 5, 1935:,by Beaumont, ©. J. 
and Blackwell, J., Shree Meenakashi Mulls, 
Ltd.. v. Maurice Stern (10) in which the 
question which arose.was to some extent the 
Same as the question in this case. There 
were in that case other points which had 
to be- determined, but the question as to 
the proof. of contracts entered into on 
the Liverpool market came up for deci- 
sion, and it appears to have been admitted 
in that case that the evidence, which was 
similar to -that tendered in this case, was 
not sufficient. However, these account-sale 
cases were not cited, and, therefore, I do 
not regard the decision in Appeal No. 50 of 
1934, decided on September 5; 1935, by 
Beaumont, C. J. and Blackwell, J., Shree 
Meenakshi Mills, Ltd. v. Maurice Stern (10), 
as being an authority on the question 
whether the principle of those cases should 
be applied to contracts of the character with 
which we have to deal. 


' Iam very doubtful myself whether we 
should be justified in extending the prin- 
ciple of those cases to forward contracts. 
It “is much easier to check the sale of 
actual goods consigned, and to verify details 
of such a sale, than to check the mere 
making of contracts upon a foreign exchange. 
However, assuming that it can be said as 
against defendant No.1 that there was an 
implied. agreement to accept the accounts 
submitted .by the New York brokers as 
accurate, although such an agreement is 
not pleaded, I cannot accept the second pro- 
position of thé learned Judge, and Iam of 
opinion that it iş impossible to, hold defen- 
dant No. 2 liable asa surety. The liability 
of a guarantor must defend on the true con- 
struction of the guarantee which he has 
given. If the guarantor merely guarantees 
payment cf the debt of the principal debtor, 
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then he is entitled to require the debt to be 
proved as against him in accordance with 
the ordinary law, that is in this case under 
the Evi. Act. If, on the other hand, the 
principal debtor has agreed that as against 
him the debt shall be proved in a particular 
way, and the grantor has guaranteed the 
debt so to be proved, then I apprehend 
that there can be no douht that the guarartor 
would be bound by the particular method 
of proof agreed to by the principal debtor 
and accepted by himself. The two cases 
cited by Mr. Coltman illustrate the distinc 
tion. In Ex parte Young: In re Kitchin (1) 
an agreement had been entered into between 
a creditor and a principal debtor for the sale 
of certain wines, and the surety had guarante- 
ed payment for the wines and had also 
guaranteed that ‘all the terms of the agree- 
ment would be duly carried out. One of the 
terms of the agreement was that there should 
be an arbitration in respect of any dispute 
arising between the parties, and upon an 
arbitration, damages had been awarded as 
against the principal debtor, and the question 
which the Court had to determine was whe- 
ther the surety was bound to pay the amount 
of those damages, or whether he could claim 
that the amount of damage suffered by the 
creditor must be proved strictly as against 
him. The Court there held that the real 
question was what was the true intent and 
meaning of the guarantee? James, L 
says (p. 671*): 

“There are a great number of things which by the 
agreement they [principal debtors] are bound to do; 
he [the surety] guarantees that they will do these 
things, and if they fail to do them, thenhe is liable in 
an action against him by Messrs. Cantor [the creditors] 
for any damages which can be shown by legal evidence 


to have been caused tothem by default. That is what 
he has agreed.” 


So that on the construction of the agree- 
ment in that case, the Court held that the 
surety had merely agreed to discharge the 
debts and liabilities of the principal debtor, 
and that there was no agreement by him 
to accept anything less than legal proof. In 
the other case referred to, which is an Irish 
case, Guardians, Abbeyleix Union v. Sut- 
cliffe (2), a bond had been given to secure 
the due performance of the duties of a 
rent-collector, and the conditions of the 
bond executed by the rent-collector and 
the surety were inter alia thatthe collector 
should collect the whole of the rates law- 
fully recoverable and pay the amount of 
the rates so collected to the treasurer 
whenever the sum exceeded & 50, and also 
that he should deliver to the person or 


“Page of (1881) 17 Oh, D.—[Ed.] 
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persons authorized to require the same 
true and perfect accounts in writing under 
his hand of all moneys received by him as 
collector, and when required to do so should 
deliver up his books, and so forth. The 
rent-collector collected money and made 
default, and the question was whether his 
books, in which he had recorded the amount 
of his collections, could be used in evidence 
against the surety The Court differed, the 
learned Chief Justice thinking that the 
entries in the books were inadmissible as 
revidence against the surety. Gibson and 
Holmes, JJ. took the opposite view, and, 
as I understand it, the view they took was 
that in substance the surety had guaranteed 
the debt of the rent collector to be proved 
by means of these books. Gibson, J. says 
(p. 336*) s 

“Dealing with the matter as depending on principle 
only, the reception of the evidence must be rested on 
one of three grounds: (1) that the bond is joint bond 
(that does not apply here); (2) that the books are part 


of the res gaste, (3) that the contract, from its nature 
and effect, makes the books evidence.” 


He decided it primarily on the third 
ground, that is to say, that the actual debt 
guaranteed was the debt shown in the 
books. Now, here, what the learned Judge 
has really held is that what defendant No. 2 
guaranteed is the debt of defendant No. l 
to the plaintiff to be proved under the 
Implied agreement arising from the ac- 
count-sale cases. Even if one accepts the 
implied agreement, it seems to me quite 
impossible to hold that the guarantor agreed 
to guarantee the debt to be proved by this 
special method. No such guarantee is plead- 
ed; there is no evidence whatever that 
such a guarantee was given. To stretch a 
verbal guarantee so as to cover methods 
.of proof of debt which there is no reason 
for supposing were in the consideration of 
the parties when the guarantee was given, 
would not, I think, be right or fair. The 
plaintiff was very unwise in not having 
the guarantee put into writing, and it 
would be unfair to let him take advantage 
of his omission, and to hold that, having 
no very definite evidence as to the terms 
‘of the guarantee, it should be treated as 
extending to the method of proof of the 
debt guaranteed. I find it impossible on 
‘the evidence before the Court to say that 
the plaintiff agreed that he would guarantee 
‘a debt to be proved by something less 
than ordinary legal evidence, and on that 
ground I think the appeal of defendant 
‘No. 2 must succeed. Defendant No. 3 has 
appealed against the only part of the judg- 
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ment against him, uamely, tbat he was 
given no ccsts. The learned Judge thought 
that he was principally responsible for the 
litigation, and I donot think thére is any 
ground on which we should differ from the 
discretion which the learned Judge exer- 
cised as to the costs of defendant No. 3: 
So his appeal fails, : 


Kania, J.—The relevant facts and docu- 
ments have been referred to in the judg-. 
ments delivered by the learned Chief Justice. 
The plaintiff filed this suit claiming to 
act as a commission agentin respect of the 
transactions he wasinstructed to put through 
for the Ist defendant company. In para. 4 
of the plaint, he alleged that in or about 
February 1935, defendant No. 3 as the 
managing director of the lst defendant com- 
pany employed the plaintiff as a commission 
agent for andon behalfof the lst defendant 
company to effect forward transactions in 
American cotton for October 1935 delivery, 
on the terms and conditions mentioned in 
the contract form, copy whereof is annexed 
and marked “A”, and the correspondence. 
The last sentence in that paragraph deals 


with the guarantee and runs as follows: | 
“Defendant No. 3as the managing agent of the 2nd 
defendant company for and on behalf of the 2nd 
defendant company guaranteed payment of the 
amount due by the Ist defendant company to the 
plaintiff in respect of the transactions of the Ist de- 
fendant company effected through the plaintiff as 
aforesaid.” . 


The plaint then goes on to recite that- 
the plaintiff effected purchases of 300, 200 
and 100 bales on receipt of instructions from 
the lst defendant company, and as margin 
was not paid, those outstanding purchasés 


were closed by a sale. In para. 12 hē states. 

“The plaintiff became personally liable in respect 
of the said transactions in the market and paid the 
amount due in respect, thereof. The plaintiff sub- 
mits that he is entitled to be indemnified in respect 
of the liability incurred and the payments made by the 
plaintiff on behalf ofand on account of the lst defend- 
ant company in respect of the said transactions.” 


His case, therefore, on his plaint is that 
he was an agentemployed for and on behalf 
of the Ist defendant company by defend- 
ant No. 3 and, therefore, entitled to the 
agent's indemnity. The terms of employ- 
ment as between him and the lst defendant 
company are, according to para. 4 of the 
plaint, stated in the contract note sent by 
him to the Ist defendant company and the 
correspondence which is annexed. In res- 
pect of the guarantee, his allegation is that 
defendant No. 2 stood guarantee for the 
amount duein respect of the transactions 
effected through the plaintiff as aforesaid. 
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The fact of guarantee rests on oral evl- 
dence. The learned trial Judge on hearing 
evidence found it in favour of the plaintiff, 
and for the reasons given in the judgment 
of the learned Chief Justice, I see no rea- 
son to differ from that conclusion. That 
raises the question of the extent of the liabi- 
lity of defendant No. 2. The learned Judge 
jn the trial Court has stated as follows : 
= “But I do not think that an agent owes the same 
duty totake guarantor which he owes to the prin- 
cipal in the matter of proving the transactions. I 
do no’, therefore, think that the agent is bound to 
-prove the transactions fo the guarantors, but he has 
got to prove the amount of the liability for which the 
surety stood guarantee,” 

Stated as it is, I am afraid I cannot agree 
with the opinion of the learned trial Judge. 
The question in fact is whether, acording 
tothe terms of the guarantee, defendant 
‘No. 2 is liable. In the normal course, what 
has to be proved against the principal debtor 
has to be proved against the guarantor. He 
may ask for, if at all, a larger amount of proof. 
By the terms of his guarantee he may, how- 
ever, giveup his right. In the present case 
the question of proof of the transactions 
against defendant No. has not become mate- 
rial, because no defence was putin on his 
behalf, and according to the rules of plead- 
ing the plaintiff's allegations contained in 
‘paras..5, 6 and 7 of the plaint was deemed 
to-be admitted by that company. Defend- 
ant No. 2 has filed’ a written statement, in 
which that company stated that it had no 
-knowledge of the allegations contained in 
the aforesaid paras. and it did not admit its 

_ liability. The company further alleged that 
.it was not given any intimation about the 
-gaid transactions and. the said demand of 
margin money. Reading para. 3 of the. de- 
fendant No. 2’s written statement, [am un- 
able to hold that there was any admission of 
the allegations found in paras. 5, 6and7 of 
‘the plaint. < 
: “No act of the principal can enlarge the guarantee, 
and noadmission or acknowledginent by him can fix 
the surety with an amount other than that which was 
really due and which alone the surety was liable to 
“pay, (p. 671*).”’ ; 

- Those observations in the judgment of 

-James, L. J.,in Ex parte Young: In re 
-Kitchin (1), are worthy to be born if mind 
for deciding the liability of the 2nd defend- 
ant company. Those observations read along 
with s.-133, Contract Act, refute the conten- 
tions urged on behalf of. the plaintiff, that, 
„if on, receipt of intimation from New York 
‘and conveying the same tothe Ist defend- 
-ant company, they did .nof challenge the 
‘transactions it was not open to the’ surety 
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‘noticed in ‘the reports do not show that the 
‘party disputed the sale itself. 
were in respect of what was realized, and 
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thereafter to challenge the same. The ques- 
tion, therefore, resolves itself here into find- 
ing what guarantee was given by the 2nd 
defendant company. Nowhere in the plead- 
ing it was suggested that the statements or 
communications received from New York 
were to be considered as evidence, much 
less conclusive evidence, of the facts stated 
therein as against the Ist defendant com- 
pany itself. As I have pointed out, the 
allegation in the plaint is that the terms of 
employment are contained in the contract 
note sent to the Ist defendant company and 
in the correspondence which is on record. 
Nowhere throughout those documents such 
aterm is mentioned, nor suggested, The 
guarantee, according to para. 4 of the plaint, 
is for losses arising in respect of transac- 
tions effected through the plaintiff as afore- 
said. Ibelieve it means in accordance with 
the terms mentioned before. Ifso, on the 
pleading itself the case now put forward is 
not suggested and,in my opinion, is not 
warranted by the evidence on record. oe 


An argument was based on what are com- 
pendiously described as account-sale cases, 
namely, Hodgson et. al. v. Rupchand Haza- 


„rimal (4), Mayen v. Alston (5) and Barlow 


v. Chuni Lall Neoghi Those were 


The facts 


(7). 


The disputes 


whether the sale proceeds were properly 
The wisdom of extending 
that principle to forward contracts may be 
disputed. The point is not here before us, 


“in this appeal, and, therefore, I do not pro- 
“pose to discuss the question whether the 


principles underlying those cases should be 
extended and made applicable to forward 
contracts. But, as I have pointed out, the 
liability of the guarantor must be judg- 
ed by his contract of guarantee and not by 
a contract between the principal debtor and 
the creditor. It would be importing a danger- 
ous principle of law to widen the terms of 
the guarantee, when on the pleadings and 
on the evidence no justification can be found 
for including aterm alleged in the course 
ofargument. I, therefore, think that in the 
present case the terms of guarantee, as 
pleaded and as established, do not cover the 
stipulation that the 2nd defendant company 
as guarantor would be bound to accept even 
as prima facie evidence documents received 
from New York by the plaintiff. On that 
ground I think the appeal of defendant No. 2 
should be allowed. =. date 
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Per Curiam. — We dismiss the suit 
against defendant No. 2 and direct the 
plaintiff to pay three-fourths of his costs of 
the suit in the Court below, whereke failed 
on the issue as to the fact of guarantee, and 
the whole of his costs of the appeal. We 
tkink there were no costs on the hearing of 
the counter-claim. One Counsel in this Court 
allowed. Appeal of defendant No. 3 is dis- 
missed with costs 


`D. Order accordingly. 


PATNA HIGH COURT 
Criminal Revision Petition No. 259 of 1941 
August 11, 1941 
i VARMA, J 
THAKUR MANDAL— PETITIONER 
versus 


EMPEROR - OPPOSITE Party 

Penal Code (Act XLV of 1860), ss. 419, 415, 109 
—One M discharged from railway workshop and 
given discharge certificate— Certificate handed over 
by him to.T who giving it to B—B getting ser- 
vice in workshop—Certificate found in workshop 
office—B convicted under 8.419 and T under s. 419- 
109—No evidence that manager was induced by 
_ discharge certificate in appointing B—Evidence 

showed that criterion for service was fitness of can- 
didate~Handing over of certificate held act of 
. deception—It was held not proved that manager 
was induced to appoint B on production of certi- 
ficate and B was not guilty under s. 419—T was, 
therefore, not guilty under s. 419 read with s. 109. 

One M was an employee in the Railway Workshop. 
His services terminated on account of reduction in 
the establishment and he was granted a certificate of 
discharge. This certificate was given by Mto T 
as T had promised to get him re-employed in the 
workshop. T then gave this certificate to one B who 
got an appointment in the workshop. B was prose- 
cuted and convicted under s 419, I. P. C., and T under 
s. 419 read with s. 109. The certificate was found in the 
office of the workshop. There was nothing in the 
evidence of the manager of the workshop to show that 
he was induced by the discharge certificate in making 
the appointment of B. As regards appointments he 
Said in his evidence that personal qualification of a 
candidate was the criterion ‘for his appointment and 
if a candidate was found unfit for appointment, any 
recommendation would not be of any use: 

Held, that handing over of the certificate was an 
act of deception but in the circumstances of the case 
it had not been proved satisfactorily that the manager 
was induéed to appoint B on the production of the 
discharge certificate. B wasnot guilty under s. 419 
and hence T also could not be convicted under s. 419 
read with s. 109, I. P. O. [p. 750, col. 2.) 


Cr. R. P. against an order of the Sessions 


eee of Monghyr, dated February 20, 


Messrs. Janak Kishore atid P. Jha, for 
the Petitioners. 

Mr. Harinandan Prasad Singh, for the 
Crown, 
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Varma, J.—This is a petition on behalf 
of one Thakur Mandal whowas convicted 
by a First Class Magistrate under s; 419-109 
of the I. P. ©. and sentenced to one year’s 
rigorous imprisonment. He was tried along 
with one Borhan Mandal who was convicted 
under s. 419 of the J. P. C. and sentenced 
to one year’s rigorous imprisonment. ' 


The case for the prosecution is that one 
Masudan Bind was an employee in the 
Jamalpur Workshop. His services terminat- 
ed on April 1, 1938 on account of reduction 
in the establishment. Masudan Bind was 
granted a certificate of discharge on April 
3, 1938, whichis Ex. l3in the case. This 
discharge certificate was given by Masudan . 
Bind to the petitioner Thakur Mandal some 
time in September 1939 as Thakur Mandal 
has promised to get him re-employed in the 
workshop. After waiting for about ten 
months, during which period nothing was 
done for him, Masudan Bind demanded the 
certificate back from Thakur Mandal. When 
Masudan Bind threatened that he would 
file a petition before the Manager, Thakur 
Mandal said that heshould not file such a 
petition as the certificate of Masudan Bind 
had been used by Borhan Mandal who had 
been appointed on the strength of the cer- 
tificate. Thakur Mandal further told 
Masudan Bind that he would get him ap- 
pointed on another man’s certificate. Masu- 
dan then sent two petitions to the D.C. M. E. 
of the Jamalpur workshop. No action seems 
to have been taken on these petitions; but 
when a third petition was sent by registered 
post, the D.C. M. E. sent it to the Police 
for investigation. As a result of the in- 
vestigation the two accused were put on 
trial and convicted. On appeal the: convic- 
tions and sentences were affirmed. 


Thakur Mandal’s defence was that he had 
never used Masudan Bind’s certificate and 
that the whole case against him: was false. 
The defence of the other accused was, 
whose petition is not beforé us, that he 
had two names one of whicn happened to 
be Masudan Bind and he had ‘succeeded in 
getting his appointment in the workshop on 
his own account and not on the strength 
of any man’s discharge certificate. 


The charge framed against Borhan Man- 
dal was as follows : : 


“That you on or about November 24, 1939 at 
Jamalpur, pretending to be Masudan cheated Mr. 
G. W. Browne, D. C. M. E. Jamalpur Workshop 
E. I. Ry. by such personation and thereby committed 
an offence punishable under s, 419 of the I. P. O. and 
within my cognizance,” a, 4 
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The charge against the petitioner Thakur 


Mandal was as follows : 

“That you on or about November 24, 19/0, at 
Jamalpur abetted the commission of the offence of 
cheating - by personation by Borhan Mandal who 
pretended to be Masudan, and thereby cheated Mr. 
G. W. Browne, D. 0. M. E., Jamalpur workshop 
E. I. Ry. by personation, which was committed in 
conseque: ce of your abetment and thereby committed 
E ae punishable under s. 419-109 of the 


The lower Appellate Court has come to 
the following findings: (1) that Borhan 
Mandal “obtained his appointment in the 
workshop on the basis of that certificate 
and personating himself as Masudan Bind;” 
(2) that Thakur Mandal had taken the cer- 
tificate from Masudan; and (3) that Mr. G. 
W. Browne, D. O. M. E. of Jamalpur 
workshop would not have made the appoint- 
pene had he known of the false persona- 
lon. 


The question that arises for consideration 
in this case is whether it has been establish- 
ed that Borhan Mandal was guilty under 
s. 419° and Thakur Mandal under s. 419-109, 
I. P.C. On the findings arrived at on the 
evidence of the officers of the Jamalpur 
“Workshop it is-clear that the discharge cer- 
tificate with a superimposed thumb mark 
was produced by the office where it was 
found, the certificate would not have been 
there if Borhan Mandal had not produced 
it, and Borhan Mandal could not have pro- 
duced it if he had not . received this dis- 
charge certificate from Thakur Mandal. 
From the evidence of Masudan Bind himself, 
who was personated, and the other witnesses 
who came in support of this story there is 
no doubt that the discharge certificate was 
handed over to Thakur Mandal. 


The next question that arises is whether 
when Borhan Mandal handed over the dis- 
charge certificate at the time of his appoint- 
ment, he was guilty of the offence under 


8.419. Section 419 runs as follows: 
“Whoever cheats by personation shall be punished 

with imprisonment of either description for a term 

etna may extend to three years, or with fine or with 
oth,” 

and cheating has been defined in s. 415 as 


follows : 

“Whcever, by deceiving any person, fraudulently 
or dishonestly pinduces the person so deceived to 
deliver any property to any person, or to consent 
that any person shall retain any property, or inten- 
tionally induces the person so deceived to do or omit 
to do anything which he would not do or omit if he 
were not so deceived, and which act or omission 
causes oris Jikely to cause damage or harm to that 
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poen in body, mind, reputation or property is said to 
tie eat.” 

A dishonest concealment of facts is a deception 
within the meaning of this section.” 

There can be no doubt that the handing 
over of the certificate was an act of decep- 
tion. The question then to be considered 
is what the deceived person was induced 
to do because of thai deception. To bring 
the case under s. 419, we have to ask—Can 
it be said in the present case that Mr. 
Browne was induced to deliver any property 
to Borhan Mandal, or, was Mr. Browne 
induced to do something which he would 
not have done or omitted if Borhan Mandal 
had not handed over the discharge certifi- 
cate, and that the appointment of Borhan 
Mandal by Mr. Browne has resulted 
in causing damage or harm to Mr. Browne 
in body, mind,ereputation or property ? 
[f by appointing Borhan Mandal, Mr. 
Browne gave him the job ofa coolie which 
enabled Borhan Mandal to receive pay- 
ments in cash, itis clear that Mr. Browne 
delivered property to Borhan Mandal in 
the shape of pay by appointing the latter. 
The argument that the pay was given for 
the work done by Borhan Mandaland not 
as a consequence of the act of deception 
does not commend itself to me, for Borhan 
Mandal sought the job for the emoluments 
attached to itand not for the pleasure of 
the work. Ifthe facts are proved it was a 
case by which Mr. Browne was induced to 
let Borhan Mandal earn his pay. So, 
aS I said, in this particular case, if Mr. 
Browne was induced to appoint Borhan 
Mandal to the job by the deception practis- 
ed, the case would come clearly unders 419 
of the J. P.C. Having come to this conclu- 
sion ib is not necessary for me to discuss 
the second part of s. 415, I. P. C. 

But the matter does not end here. It was 
the duty of the prosecution to establish 
beyond doubt that the appointment of 
Borhan Mandal was made as a result of the 
deception and nothing else. There are a 
number of cases which deal with the legal 
position when property has been obtained 
by any false pretence. In Rex v. Dale (1) 
when the property, a filly, was delivered not 


on account of false pretence but þe- 
cause the prosecutor believed that the 
accused would pay the price of the 
property, under those circumstances Cole- 


ridge, J. told the jury, 

“The question for you to consider is, whether the 
prosecutor parted with his filly by reason of his hav- 
ing believed any false pretence made use of by the 
prisoner. It is sufficient for the prosecutor to prove 


(1)7 C & P 352, 


750 
that any one of the false pretences charged in the 
indictment was false, and that he parted with his 
filly by reason of such false pretence, the prisoner 
intending to defraud him thereby. However in this 
case, the prosecutor himself says tkat he parted with 
his filly because the prisoner promised to pay him, 
ind not on account of any of the false pretences 
charged. If you think that was s>, you will acquit 
the prisoner,” 
= False pretence in English Law is nar- 
rower in its application than what is 
contemplated by ‘cheating’ in s. 415 of the 
I. P.C. It does not cover cases dealing with 
the second part of the definition of cheating 
but concerns only where delivery of chattel, 
money, or valuable security is obtained. 
There are a number of cases on this point, 
but I need not multiply instances. 

Now, has it been proved in this case that 
the job was obtained by Borhan Mandal as 
a result of any fraudulezft or dishonest in- 
ducement by him to Mr. Browne?. On 
this point, I am afraid, I shall have to go 
into the evidence. Mr. Browne was the 
person who is said to have been cheated. He 
is P. W. No. 12 and has stated in his ex- 
amination-in-chief as follows :— 

“This Ex. 1-6 is the letter which I sent to In- 


spector, G. R. Police, Jamalpur, for taking necessary 
action.” 


In cross-examination after charge on behalf 
of accused Thakur, he said :— 

“1 am in the Railway Department since January 
1923. Most suitable persons are appointed. Personal 
qualification of a candidate is the criterion for his 
appointment. If a canditate is found unfit for appoint- 
ment, any recommendation will not be of any use,” 

, This is the whole of his oral evidence in 


this case. The letter Ex. 1-6 is in these 
terms :=— 
“To 
The Inspector G. R. Police, Jamalpur, 
Dear Sir, 


I am enclosing herewith in original complaint receiv- 
ed from one Masudu Bin (?) which alleges false 
impersonation by one Borhan Buri. From enquiries I 
believe this complaint has some foundation, and I 
request you to investigate it as early as possible. 

Yours faithfully 


; Dy. Chief Mechanical Engineer.” 
Exhibit 1 is the petition addressed by 
Masudan Bind to the Works Manager, 
East Indian Railway, Jamalpur, in which he 
gives the story of the prosecution as to how 
the discharge certificate was handed over to 
Thakur Mandal and Thakur Mandal handed 
over the same to Borhan Mandal. There is 
nothing in the evidence of Mr. Browne to 
show that he was induced by the discharge 
certificate in making the appointment. Mr. 
Clerke (P. W. No. 18), whois the Assistant 
Foreman in the Jamalpur Workshop, says 
that Borhan Mandal appeared before him 
and was appointed on November 24, 1939, 
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that Borhan Mandal gave twenty-four hours 
notice, and left the work before his resigna- 
tion was accepted and without taking his 
wages, aud that Borhan Mandal was dis- 
charged on July 21, 1949. Iéxhibit 5 is 
the service sheet and Ex. 5 (1) is the ‘entry 
of discharge. This witness threw some light 
on the questiun as to how appointments are 
made. He says that candidates who apply 
for the post of chain-examiners are tested 
before appointment, if the candidate passes 
the test, he has to undergo a medical ex- 
amination, and if found fit then he is‘ap- 
pointed. The Workshop Officials were not 
questioned whether Borhan Mandal had 
actually made over the certificate to any one 
of them and whether they took into account 
that certificate in making the appointment. 
‘No doubt the discharge certificates were 
supposed to be of value by the labourers, 
otherwise they would not have got the evi- 
dence that Masudan was willing to pay Rs. 40 
for the certificate of Thakur. But the ques- 
tion that we have to consider is, whe- 
ther Mr. Browne was induced to: make 
the appointment by the production of the 
discharge certificate. The subsequent at- 
titude of Mr. Browne in sending the-letter 
of Masudan (P. W. No. 10) to the Police is 
not of much value. When Mr. Browne 
was in the witness box the prosécution could 
have proved directly through him that he 
was induced to make the appointment by 
the production of the discharge certificate, 
and their failure to do so leaves the Court 
guessing as to what his attitute with regard 
to the.certificate really was. In the face of 
the evidence of Mr. Browne himself (which 
I have quoted in full) I am of opinion that 
the negative inference that in the circum- 
stances it could not be said that Borhan was 
not appointed on the strength of the dis- 
charge certificate is not of much value. We 
are concerned chiefly with the mental at- 
titude of the parties at the time when the 
alleged act of cheating is said to have taken 
place. The subsequent conduct of Borhan 
Mandal on learning of an inquiry having 
been started may show that he was not sure 
of having done the right thing but does 
not supply the lacuna in Mr. Browne's evi- 
dence. 

In the circumstances I am of opinion that 
in this particular case it has not been proved 
satisfactorily that Mr. Browne was induced 
to appoint Borhan Mandal on the produc- 
tion of the discharge certificate. Therefore, 
although Borhan Mandal is not a petitioner 
before this Court, exercising the revisional 
powers of this Court -I would set aside his 

e 
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conviction and sentence under s. 419 of the 
I, P.C. and order that he be acquitted and 
set at liberty. - That being so, the conviction 
of Thakur Mandal, petitioner, cannot be 
upheld. His conviction and sentence must 
also be set aside and he should be acquitted 
and set at liberty forthwith. 


I would make the Rule absolute. 


n5, . Rule made absolute. 





SIND CHIEF COURT 
Criminal Revision Application No. 327 
of 1940 
December 9, 1940 
Davis, C. J. AND WESTON, J. 
AGHA NAZARALI SULTAN 
MU HAMMED—AppLicant 
versus 
EMPEROR—OppositTE PARTY 


Criminal trial — Adjournment — Adjournment of 

criminal cas: sine die—Magistrate and not complain- 
ant should decide what offence is constituted by facts 
alleged—Several offences named in complaint as part 
of one transaction—Magistrate framing charge of one 
offence-—Presumption that he discharged accused in 
respect of other offences — Penal Code (Act XLV of 
1860), ss. 117, 143—Offence under s. 117, if necessarily 
involves offence under s. 143—Offence under s. 143, if 
compound2zble, 
. The Criminal.P. C., does not contemplate adjourn- 
ments of criminal cases sine die but on the contrary, 
what the law contemplates is due dilligence and im- 
partiality in the prosecution of criminal cases. It is 
not the law that a criminal case should linger 
long. {p. 752, col. 1.] 

It is for the Magistrate to decide upon the facts 
alleged what isthe offence alleged, what section of the 
I. P. O., is the appropriate section. It is net for the 
first informant or, indeed, the complainant, if a com- 
plaint is made, to determine the offence or the jurisdic- 
tion of the Court. 169 Ind. Cas. 112 (1) and 189 Ind. 
Cas. 586 (2), relied on. [p. 753, col. 1.] 

It is to be assumed that when a Magistrate frames a 
charge of one of several offences named in the com- 
plaint as all part of one transaction, he has by neces- 
sary implication discharged the accused with respect 
to the other offences. [p. 754, col. 1.] 

- An offence of abetment under s. 117, I. P. O., does 
not necessarily involve an offence under s. 143, I. P. ©., 
the offence of unlawful assembly. [p. 752, col. 2.) 

`” Because while s. 117, I. P. C , does contemplate the 
abetment of the commission of an offence by the public 
generally, or by any number or ‘class of persons exceed- 
ing ten, it dces not necessarily follow that the offence 
is to be committed by all the ten or more persons at 
one and the same time or that there should be an un- 
lawful assembly. [ibid.] 

Offences under s. 143, I. P.C., are not compound- 
able. This is presumably because offences under s. 143, 
1. P. C., were regarded by the Legislature as concern- 
ing persons other than those immediately involved ; 
these offences are offences which directly affect the 
public peace and the conclusion of criminal cases relat- 
ing to them is, therefore, something more than a matter 
for agreement between individuals. 71 Ind. Cas. 242 
(3), relied on. [p. 753, col. 1.) 
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Mr. W. B. L. Vellani for Mr. Permanand 
Kundanmal, for the Applicant. 

Mr. Partubrat D. Punwant, 
General, for the Crown. 


Advocate- 


Davis, C. J.— This is an application in 
revision against an order of the Special 
Magistrate, Sukkur, Mr. B. W. Budd, allow- 
ing an offence under ss. 117 and 448, IL. P. ©. 
to be compounded but refusing to allow an 
offence under s. 143 read with s. 117, I. P. C. 
which was found from the statement of facts 
in the complaint to be disclosed, to be com- 
pounded. This application in revision 15 
made against the order of the Special Magis- 
trate, Sukkur, but it should properly be 
made against the order of the District Magis- 
trate, Sukkur, to whom a revision appli- 
cation in this same malter had been made. 
It is true that the learned District Magis- 
trate felt that he could pass no orders upon 
this application, as the alleged offences were, 
in his own language, 
“connected with incidents which took place on and 
after October 18, 1939, and with which 1 am personally 
cognizant both as a Magistrate and in my executive 
capacity. It is, therefore, improper on my part to pro- 
nounce any judgment in a matter which is so intimately 
connected with myown orders and actions. The ac- 
cused havea remedy inthe concurrent jurisdiction of 
the Sessions Judge, and it is, therefore, suggested that 
perhaps a better course for them would be that they 
approach that Court for adjudication of this matter. 
No orders are, therefore, passed on this application 
except the suggestion that if considere] proper they 
should approach another tribunal.”’ 


While the learned District Magistrate’s 
scruples do him credit, I do not think these 
proceedings on the revision application 
before him were properly terminated by a 
suggestion. Once he had taken cognizance 
of this revision application relating to 
matters with which he was so intimately con- 
nected that he could not give a decision on 
the points raised, the learned District 
Magistrate should, I think, have referred 
the application at once io this Court for 
transfer to some other Court or for disposal 
according to law. The learned District 
Magistrate in his order dated September 
28, 1940, dealt with certain other appli- 
cation relating to this complaint made by the 
City Magistrate, Sukkur, against the appli- 
cant, one Agha Nazarali and nine others for 
offences under ss. 117 and 448, I. P. C. 
The Police report bears the date January 
25; 1940; the offences are alleged to have 
been committed between October 1, 1939, 
to November 19, 1939. We are informed 
that up to the date of the revision applica- 
tion to the District Magistrate, Sukkur, no 
evidence had been recorded. I think, there- 
fore, that the District Magistrate should in 
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his order have dealt more fully with the 
reasons for the delay in this case. The 
phrase that the case “has lingered for a 
long time” appears to show an inadequate 
appreciation of the gravity of the delay 
which appears to have occurred in this case 
and the necessary implications. The learned 
District Magistrate in referring to a transfer 
application with which he dealt in this same 
order writes as follows: 

“The second application deals with the refusal of 
the learned Special Magistrate to give an indefinite 
adjournment. On behalfofthe applicant Mr. Aslam 
urges that the Crown itself hadasked for an adjourn- 
ment cf this case till the tribunal decides whether 
the Manzilgah building was a mosque or not. Itis a 
fact that Govt. in the wider interests of the province 
had suggested that it would be in the interest of the 
peace of the ‘district and the province if the case were 
held up till the question whether the Manzilgah was a 
mosque or not is decided. Apparently two considera- 
tions had moved Govt. (a) preservation of peace and 
(b) the influence of the decision in the inquiry on the 
guilt of the accused in this case. 

As regards the peace of the province, though the 
request was made in July and the case has not been 
heard since then, there are no indications that holding 
up of the trial has made for the peace of the province. 
Onthe other hand, communal murders still unfortu- 
nately are being committed and there has been a spate 
of them within the last week. So this argument, so far 
as this district is concerned, loses force.” 

I think the learned District Magistrate in 
rejecting this application should have 
pointed out that the Criminal P. ©. does 
not contemplate adjournments of criminal 
cases sine die, and that, on the contrary, 
what the law contemplates is due diligence 
and impartiality in the prosecution of crimi- 
nal cases. It is not the law that a criminal 
case should linger long. Indeed, the wisdom 
of the Legislature as embodied in the great 
Criminal P. C. is illustrated by the very 
words of the learned District Magistrate 
which I have quoted. Now, so far as the 
present application is concerned, and the 
refusal of the learned Special Magistrate, 
Sukkur, upon the complaint to allow the 
compounding of offences under ss. 143 and 
117, 1. P.O. it is urged on behalf of the 
applicant that the offence of criminal tres- 
pass under s. 448, I. P.O., may be com- 
pounded by the person in possession of the 
property trespassed upon according to the 
provisions of s. 345 (1), Criminal P. ©., 
and under sub-s. (3) of that section the abet- 
ment of such an offence is likewise com- 
poundable; and, indeed reference to Sch. II, 
to the Criminal P. C., will shew that in 
col. 6, the offence of house-trespass is shown 
as compoundable, and that an offence under 
s. 117, I. P. C., is shown as compoundable if 
the offence abetted is compoundable; and, 
clearly, an offence under s. 117, I. P. O., is 


NAZARALI SULTAN MUHAMMED v. EMPEROR (SIND) 


1961 0 
an offence of abetment, though it is an 
aggravated form of abetment. 

Now, if the mere mention of certain sec- 
tionsin a Police report or in a complaint 
was conclusive of the matter, it would 
appear clear that the order of the learned 
Special Magistrate, Sukkur, was wrong and 
should be set aside, and, indeed, until the 
case is considered carefully, and from the 
record, it might well be thought that the 
learned Magistrate has erred, as we all err 
at times, in the interpretation of the law. 
Indeed, I think he is in error when he finds 
that an offence of abetment under s. 117, 
I. P. C., necessarily involves an offence 
under s. 143, I. P. C., the offence of unlaw- 
ful assembly. The learned Magistrate says: 
“It fo'lows that where s. 117 is used, s. 143 
follows automatically.” It does not neces- 
sarily follow. Section 117, I. P.O, is as 
follows : 

“Whoever abets the commission of an offence by 
the public generally or by any number or clasy of 


persons exceeding ten, shall be punished with imprison- 
MENE.....000 a 


Ifit did necessarily follow, there would 
appear some doubt or conflict in the law as 
an offence under s. 117, I. P. C. could never 


be compounded as Sch. II, to, the Criminal 


P. ©., shows; but while s. 117," I. P. 0., does 
contemplate the abetment of'the commis- 
sion of an offence by the public generally, 
or by any number or class of persons exceed- 
ing ten, it does not necessarily follow that 
the offence is to be committed by all the 
ten or more persons at one and the same 
time or that there should be an unlawful 
assembly. For instance, if it could be suppos- 
ed that in this case a jatha consisted of one 
person ata time and each was to committhe 
offence of criminal trespass as a protest and 
then pass on, giving way to another, so that 
there was never an assembly of five or more 
persons, s. 141, I. P. O., would not apply, 
s. 143, I. P. C., would not apply, but s. 117, 
I. P. C., might apply. Therefore, I do not 
think it correct to say that because s. 117, 
I. P. C., applies to the abetment of an 
offence, an oTence under s. 143, I. P. C. 
necessarily follows. It may be that from 
the facts alleged in this case it is so, but 
asa general proposition of law I do not 
think it is correct. Now coming to the facts 
of this case, the first information was lodged 
by the City Magistrate, Sukkur. The Police 
report, or the challan, as it is called, refers 
only tos. 117, and s. 448, I. P.C. but the 
Police report must be read with the first 
information on which it is based, and that 
first information is contained in a letter 
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written by the City Magistrate, Sukkur, 
presumably on the instructions of Govt. 
conveyed, it is presumed, through the pro- 
per officer, the District Magistrate of Sukkur. 
This complaint in the form of a letter is as 
follows : 


“I have the honour to report that with a view to 
take urlawful possession of Manzilgah buildings, and 
grounds which are Govt, property a Committee under 
the name and style of Restoration Committee has been 
formed at Sukkur. This Committee appointed Mr. 
Wajidali as first Dictator who made Idd Gah grounds 
as his headquarters and from there he sent jathas bo 
the Manzilgah grounds to make unlawful and un- 
authorized entry. Legal steps may, therefore, be taken 
against Mr. Wajidali and those members of the Resto- 
ration Committee under s. 117, read with s, 448, I, P.C. 
or under any other appropriate section.” 


It is true that ss, 117 and 448, I. P. C. 
only are mentioned, and the learned Advo- 
cate, Mr. Vellani stated that s. 117, TAPA. 
was chosen instead of s, 143, I. P. C. because 
an Offence under s. 117, I. P. C. is punish- 
able with three years’ rigorous imprison- 
ment, while an offence under s. 143, I. P.C. 
18 punishable only with six months’ imprison- 
ment, and that it follows that as an offence 
under s. 117, I. P.C. is compoundable, so 
must the lesser offence under s. 143, I. P. C. 
be compoundable. But this does not follow 
at all. The law provides that in certain 
Gases ofences under s. 117, I. P, C. are com. 
poundable, and that offences under s. 143, 
r are not compoundable. This is 
presumably because offences under s. 143, 
I. P.C. were regarded by the Legislature 
a8 concerning persons other than those 
immediately involved; these offences are 
offences which directly affect the publie 
peace and the conclusion of criminal cases 
relating to them is, therefore, something 
more than a matter for agreement between 
individuals. Therefore, if, upon the facts 
alleged in the first information, a Magis- 
trate has reason to believe that an offence 
under s. 143, I. P. ©. has been committed, 
it appears to us it matters not what figures 
or what labels the first informant attaches 
to the alleged facts: it is for the Magis- 
trate to decide upon the facts alleged what 
is the offence alleged, what section of the 
l. P. C. is the appropriate section. It is 
not for the first informant or, indeed, the 
complainant, if a complaint is made, to 
determine the offence or the jurisdiction of 
the Court. To take an absurd example, and 
an error in argument is often most clearly 
shown by an absurd example, suppose a 
Police Officer chalianed a zamindar for an 
offence under s. 323, I. P.C. simple hurt. 
where the facts alleged in the first informa. 
tion or in the evidence showed 2 prima 
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facie casa of murder, would either the Police 
Offier or the accused be heard to say that 
if is not open t> a Magistrate to commit the 
accused to the Court of Sassion, that the 
Police challanged the accused for an offence 
under s. 323, I. P. C. and that concluded 
the matter? Obviously, neither the Police 
Officer nor the accused could be so heard, 
and it is to us plain that it is the duty of a 
Magistrate upon the facts alleged, whether 
in a Police report or a complaint, to decide 
what offence the stated facts allege and act 
accordingly, 

In this case, the allegation in the first in- 
formation is that jathas were sent by one 
Wajidali, who is described as the first dic- 
tator, whatever that may mean, to the 
Manzilgah grounds to make unlawful and 
unauthorized entry. It may be that the evi- 
dence will show that there was in this case 
noabetment of an offence under a. 143, 
I. P.C. read with s. 117, I. P. C. in accord- 
ance with the interpretation of the law 
in this matter which he have set out, when 
it will, of course, be open to the complainant, 
who, we observe was- the City Magistrate, 
Sukkur, and not Govt. to compound the 
offence, but until such time as the Magis- 
trate, has found that the evidence does not 
support a case under s. 143, I. P. ©. the 
offence alleged in the words of the com- 
plaint is an offence under s. 143, I. P. C. 
read with s. 117, I. P. C., andis not com- 
poundable. J observe that Govt. addressed 
the Special Magistrate, Sukkur, direct on 
this question of the compounding of this 
case. This I think was an error and liable 
to embarrass the Magistrate. The complain- 
ant was the City Magistrate, Sukkur. A 
letter from Govt. in this matter should 
have been addressed to the City Magistrate 
through the District Magistrate, and any 
information for the Court in this matter 
should have been conveyed by the Public 
Prosecutor in the ordinary course. This 
is not merely a matter of form. It hag 
important implications. 

That a Magistrate must use his own 
judgment and discretion in the interpretation 
ofcomplaints or Police reports placed before 
him finds support from the two cases of 
this Court: Sadhuram Chimandas v. Chi- 
mandas Budhuram (1) and Fateh Muham- 
mad v. Emperor (2), On the point that an 
offence under s. 143, I. P. C. is a distinct 
and separate offencein itself, distinct and 


(DIL R (1940) Kar, 275; 169 Ind. Cas. 112; A IR 
1937 Sind 81; 38 Cr. L J 742: 9 R § 277, 
(2) I L R(1940) Kar. 287; 189 Ind. Cas. 


086; A IR 
1940 Sind 97; 41 Cr. L J 750; 13 R 8 33, 
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separate from an offence which it is the com- 


‘mon object of the unlawful assembly to 


comm 16, 


and that although this latter 
offence may be itself be compounded, the 
offence under s. 143, J.P. Œ. is not com- 
poundable as a matter of public policy, 
being an offence in the fuliest sense of the 


‘term against the public peace, there is the 


Wallace, J. 
us and are as follows : 


‘committing a criminal trespass, 


authority of the Madras High Court, Ven- 
kanna v. Emperor (3). The words of 
are apposite to the case before 


“The common object charged against the accused as 
members of the unlawful assembly is the criminal tres- 
pass aforesaid. Petitioner contends that since the 


, parties had a legal right to compound that trespass, 
‘such a composition has the effect of annulling the 
“common object charged, and, therefore, the charge under 
‘s. 143, L P. G., falls to the ground, 


I am not prepared to suppo t this contention. The 
essence of the offences under 43, I. P. O., is the com- 
bination of several persons, untai in the purpose of 
and that consensus of 
purpose is itseif an offence distinct from the criminal 


. offence which these persons agree and intend to com- 


- mit. 


The compounding af one offence does not mean 
that the offence has not been committed, but thatit has 


‘been committed, though the victim is willing either to 
forgive it or to accept soms form of solatium as suff- 


cient compensation for what he has suffered. The law 


allows. prosecuting witness to so deal with the offence 


‘of criminal trespass but not with the offence of five 


“or more persons combining to effect that criminal tres- 


-compounding the offence of -being members 


‘mmission of those offences. 


pass, 


Petitioner refers me to the ruling quoted in Basir- 
uddi v. Khairat Ali (4) but that ruling does not say 
that the composition of the offence of house-trespass and 
grievous hurt in that case had the effect in py of 
of an 
unlawful assembly, wkose common object was the com- 
It rather implies the oppo- 


“site.” 


` 
L9 


‘case mentioned in the 


Mr. Vellani relied upon this very Calcutta 
Madras judgment 


 Basiruddi v. Khairat Ali (4), but in that 


case the Magistrate had treated the com- 


‘plaint asa complaint under s. 325, I. P. C. 
“He hadnot accepted the case of the com- 


“Punjab Chief Court,—-a charge had 


_plainant that there was an offence of un- 


-lawful assembly or rioting. The Magistrate 
“in that case simply used his judicial dis- 
cretion as he was bound todo. In the other 
case on which the learned Advocate relied 
Hasta v Emperor (5) a judgment of the 
been 
framed, and itis to be assumed that when 
a Magistrate frames a charge of one of 
several offences named in the complaint as 
all part of one transaction, he has by 
necessary implication discharged the accus- 


ed with respect to the other offences. The 
(3)46 M 257; 71 Ind. Cas, 242, A I R 1923 Mad. 592; 
24 Cr. L J 114; 17 L W 451, 
(4)17 O W N 948; "20 Ind. Cas. 618; 14 Cr, L J 


458 
(5) A I R1914 Lah, 561; 26 Ind. Cas. 993;16 Or, L 
J 81; 29P R1914 Cr; 210 PLR 1915 (E B), 
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learned Adwvocate-General appeared in sup- 
port of the order of the Special Magistrate 
Sukkur, and though he did not accept as 
correct ‘the opinion of the learned Magis- 
trate that an offence under s.117, I P. C. 
necessarily involves an offence under s 143, 
I. P. CO. in other respects he supported the 
order of the learned Special Magistrate. 
I think, therefore, that this revision’ appli- 
cation must be rejected. The trial of this 


ease, the delay of which is now beyond all 


reason, must be continued hy the Magistrate 


' from day today. I would dismiss this reyi- 


sion application accordingly. 


Weston, J.—I entirely agree and have 
nothing to add. 


D: Revision dismissed. 


MADRAS HIGH COURT 
Criminal Revision Cass No. 161 
and 
Petition No. 154 of 1941 
July 16, 1941 
HORWILL, J: 

InreA. VENKATARAGHAVA IYER 


— PETITIONER 

Madras Local Boards Act (XIV of 1920), Sch. VII, 
'$, 207—No offence to store firewood without license. 

Schedule VII, Mad. Local Boards Act, unlike Sch. VI, 
City Municipal Act, does not require that a license 
should be -taken ont for storing firewood. Hence no 
offence is committed by a person who stores firewood 
without taking a license, 


Cr. R. Case and P. to revise the judgment 
of the Sub-Divisional Magistrate, Saidapet, 
dated December 6, 1940. 

Mr. K. V. Ramachandra Iyer, for the Pe- 
titioner. 

The Public Prosecutor, for the Crown. 


Order.—The petitioner has been convict- 
ed—and the conviction has been upheld in 
appeal—under s. 193, Local Boards Act, 
read with s. 207 and Seh. VII, for failure to 
obtain a license for storing and seiling fire- 
wood during the year 1939-40 within the 
limits of the Panchayat Board of Uttar- 
amerur and he has been fined Rs. 5. Sehe- 
dule VII, Local Boards Act, unlike Sch. VI, 
City Municipal Act, dees, not require that a 
license should be taken out for storing fire- 
wood, Ht was unnecessary, therefore, ‘for the 
petitioner to have taken out a license; and 
by not taking out a license he committed no 
‘ offence in storing firewood. Whether he 
could sell firewood without a license may 
depend on whether by doing so he was exer- 
clsing a trade. But this case did not turn on 
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that, It was assumed that a license was 
necessary. for storing firewood and both 
Courts seem to have been under a misap- 
prehension on that point. The conviction is, 
therefore, set aside and the fine refunded. 
N.-D. Conviciion set aside. 





SIND CHIEF COURT 
Criminal Revision Application No. 17 of 1940 
November 26, 1940 
Davis, ©. J. 
: MUHAMMAD IBRAHIM Haji MOULA 
BAKSH—ConpiainaNntT—A PPLICANT 


versus 
T. 0. H. NAUGHTON AND orHEers— 


ACCUSED— OPPONENTS 
Criminal Procedure Code (Act V of 1898), ss. 233, 

202, 256—Sections should be read together —Word 
“groundless” in e. 253 (2), meaning explained— 
Amount of evidence needed in treating complaint 
groundless —S. 253 (2) held properly appli:d—Penal 
Code (Act XLV of 1860), s. 420 - Essence of offence 
of cheating—Complainant must havz been deceived. 

` Both ss 252 dhd 256, Criminal P. C., must be read with 
s, 294 of the Code, and s. 253 cannot be robbed of its 
proper purposs by reason ofs. 252 or s; 256. The word 
““groundléss ” in sub-s. (2) of s. 253, means, when there 
are no good grounds fur the charge. It is, of cour-e, 
‘possible to say that the charge is not groundless when 
‘there are bad grounds in support of it: but that is not 
- the.meaning of the words there used. 105 Ind. Cas, $19 
(4), réferred to. [p. 758, col. l; p. 757, col. 1.] 

' The amount of evidence which would enable a 
Magistrate to say that a particular charge was 
groundless entirely depends on sircumstances, No 
general rule or direction except that he is required 
to arrive at his conclusion judicially and not capri- 
¢iously is likely to be of any use. 121 Ind Gas. 619 
(2), relied on. [p. 757, col. 2] 

- Where the Magistrates arrives at the conclusion 
from the complaint and the complainant’s evidence, 
that the defects in the complainaxt’s case could not 
be made good even if all his witnesses said every- 
thing in his favour and dismisses the complaint as 
being groundless without examining the com plain- 
ant’s. witnesses, the provisions of s. 253 (2) are com- 
pletely satisfied. 97 Ind. Cas. 643 (3), referred to. 
[p. 797, eal 2; p. 758, col. 1.) 

` The essence of the charge of cheating is that the 
complainant should have been deceived [p. 756, col. 


Where the complainant who was a business-man 
had every opportunity to find out all about the busi- 
hess and did infact participate in it : 
` Held, on facts that no offence of cheating was com- 
mitted, if the complainant invests money on certain 
representations of the accused. {ibid.] 


Or. R. App. against the order of the Addi. 
tional City Magistrate, Karachi, dated 
August 22, 1940, 


Mr. Parmanand Kundanmal, for the Ap- 
plicant. 


, Order.—This is an application in revi- 
sion against an order of the Additiogal City 
e 
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Magistrate, Karachi, discharging three ac- 
cused persons, T. C. H. Naughton and Mrs. 
U. V. J. Naughton, his wife, and Captain 
Sultan Ahmed— upon a complaint by one 
Muhammad Ibrahim for an offence ofcri- 
minal conspiracy to cheat. The complaint 
itself is a very long one, occupying from 
pp. 11 to 23 of the paper-book, and, reading 
the complaint through the impression left 
upon one’s mind is that here isa case far 
more suited to a civil than to a criminal 
Couit. But the application in revision was 
admitted largely upon the point taken—and 
it isan arguable point—by Mr. Parmanand 
for the complainant, that the Magistrate 
was wrong in discharging the accused before 
he had examined at least the witnesses 
named by the complainant in his complaint 
—two persons, Haji Allahdito of Karachi 
and Khuda Bakhsh of Karachi—who were 
either go-betweens or dupes in this transac- 
tion ; and that, therefore, quite apart from 
any view this Court might take as to the 
correctness or otherwise of the Magistrate’s 
appreciation of the evidence, the order of 
discharge should be set aside merely on the 
ground that this was nota proper case for 
the application of sub-s. (2) to s. 253, Crimi- 
nal P.O. But having heard the learned 
Advocate Mr. Parmanand Kundanmal at 
very considerable length indeed, I have 
come to the conclusion that this is one of 
those cases where s. 253 (2), Criminal P. C., 
was properly applied by the Magistrate, 
and far from coming to the conclusion that 
the Magistrate has wrongly appreciated the 
evidence, he has, I think, correctly appre- 
ciated the evidence in the case and has as a 
result, come to a right conclusion, and that 
there is no reason at all why I should in- 
terfere with this order of discharge. 

The learned Advocate for the applicant 
contends that this case really is a matter 
of public importance, and that if I read 
between the lines of the complaint I should 
see that others besides the complainant have 
been cheated. But the complaint from pp. 11 
to 23 of the paper-book isso full and de- 
tailed in itself that I see no necessity to read 
anything between the lines. Briefly, the com- 
plaint is that the complainant, a contractor, 
was induced by false representation to give 
to the accused as a result of their crimmal 
conspiracy a sum of money, not in reality 
a sum of Rs, 7,000, which appears so often 
In the complaint but asum of Rs, 5,400, to 
be used, to put it bluntly, to bribe military 
officers at Drigh Road, so that the com- 
plainant might get the canteen and dairy 
contracts from these authorities, and as if 
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this was not enough, the accused further 
deceived the complainant by making out that 
they had a prosperous business in which he 
couid very profitably invest money and he 
invested Rs. 15,000. But the business in 
fact was not a real business at all but a 
bogus business. There was also a complaint 
about another Rs, 800 in which accused No. 3 
Captain Sultan Ahmad was principally ecn- 
cerned, and the complainant paid him two 
sums of Rs. 500 and 300 by cheque so that 
he would get some contracts for cement. All 
these representations, the complainant says, 
were false, and he was deceived. 

One would have thought from the manner 
in which the case was first put that the 
complainant was some simpleton with more 
money than sense, withe no experience of 
the world, no experience of business; but 
as it turns out, he is a canteen contractor, 
he has gone as far as Rangoon for the pur- 
pose of his business, and it appears to me 
that to suggest that the complainant here 
was a simple innocent man who was deceived 
by rogues or adventurers is to puta case 
which, regarding the complainant’s age and 
his business, no reasonable man could accept. 
So far as the Rs. 7,000 is concerned, it may 
be that this complainant himself entered 
into a conspiracy with accused Nos. 1 and 3 
to bribe military officers and thus get a 
profitable contract by most improper means, 
But I see no necessity to attribute dis- 
graceful conduct of this sort to the com- 
plainant, when there is a document Ex. 1/12 
signed by him which is a deed dissolving the 
partnership between the complainant and the 
first two accused in which this Rs, 7,000 is 
mentioned and which can be allotted to the 
item of goodwill which is referred to in that 
deed and for wnich, it is the case of the 
accused, this Rs. 7,000 was paid. It is true 
that in Ex. 1/1 which was a deed not of dis- 
solution of partnership but a deed whereby 
a partnership was formed, there is no re- 
ference to this Rs. 7,000, the reference being 
to a sum of Rs, 15,000 then to be invested in 
this business of Holmes Naughton & Co. But 
when this partnership was constituted the 
parties had not in mind a dissolution or an 
account of all sums of money that had been 
advanced by the complainant to the accused, 
and I can see no significance in the omis- 
sion of a sum of Rs. 7,000 inthis deed of 
partnership. So far as this business is con- 
cerned, the learned Magistrate points out 
quite rightly that the complainant himself 
took part in the management of the business, 
all the documents and all the books were 
open to him and he himself was responsible 
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for the loss of one contract when he describ- 
ed bricks as sold not by the thousand hut 
by the ton. So it appears to me quite un- 
reasonable on the face of it to say that this 
complainant was a simple innocent man 
deceived by the accused and by deception 
induced to invest these Rs. 15,000 in the busi- 
ness which was a bogus business when he 
himself had in this manner access to the books 
and participated in its management. 

Aiter all the essence of the charge of 
cheating is that the complainant should have 
been deceived. I do not think the complain- 
ant is the sort of a person who would be 
deceived by the accused at all. It may be 
that the high hopes of profit from this busi- 
ness held out by accused No. 1, were falsi- 
fied by events, but merely because a man 
holds out high hopes of a business of which 
he is a managing director, “puffs his wares," 
as the saying goes, and his high hopes are 
not fulfilled by events, it does not thereby 
follow that he had any criminal intent or 
that he was anything more tham a mistaken 
optimist. Anyhow, in this case, the com- 
plainant whois a business man had every 
opportunity to find out all about the busi- 
ness and did in fact participate in it. I 
cannot seein what way it can be said that 
he was deceived. The learned Magistrate 
has written a very careful order. Indeed, 
its very length has been made the ground 
of argument against it. It has been said 
that if the Magistrate found it necessary to 
write this long order on the evidence of one 
witness, clearly other witnesses should have 
been called. But, as the learned Magistrate 
has said, if Khuda Bakhsh and Allahdito 
had been called and had supported the 
complainant in all his statements, he could 
not have come to any other conclusion but 
that this complaint should be dismissed. It 
appears to me merely a complaint of a dis- 
appointed business man, who, finding he 
has lost his money, wants to get back that 
money from those to whom he had advanced 
it, and thinks the criminal Courts are 
quicker and less expensive and also offer 
greater opportunities for vengeance than the 
Civil Courts. Quite obviously however such 
complaints are not to be encouraged; nor 
can the argument that they are made in 
the public interest be accepted. The Magis- 
trate hasin his order shown how the com- 
plainant’s case that he was advancing 
Rs. 7,000 for the purpose of bribing in one 
way or the other the military officers of Drigh 
Road is falsified by the dates of payment. 
As the Magistrate points out, if this Rs, 5,400, 
or as hes been so frequently mentioned in 

° © 
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the complaint, Rs. 7,000 which includes the 
Rs. 1,600 said to have been paid by Allah- 
dito, was for bribing officers, why was this 
payment so delayed? Why,. for instance, 
was the payment of Rs. 3,400 delayed till 
the agreement of partnership was drawn up 
and signed? It appears clear that the 
Rs. 7,000 and Rs. 15,000 were all part of the 
same transaction and were in connection 
with th8 business of Holmes Naughton & 
Co., with which the complainant subse- 
quently became dissatisfied. And so faras 
the sum of Rs. 800 is concerned, the Magis- 
trate says that there is only the complain- 
ant’s word against the accused. The com- 
plainant’s word is obviously not one on 
which any reliance can be placed. The evi- 
dence of Khuda Bakhsh and Allahdito can 
have nothing to do with this. 

Now so far as the point taken that the 
Magistrate wrongly applied s. 253 (2), Crimi- 
nal P. C. is concerned, as I have said, I 
think this was a case where this sub-section 
of this section was properly applied. I had 
to deal with the complainant’s case on facts 
before I could deal with the point of law 
because, obviously, the application of sub- 
s. (2) to s. 253, Criminal P. C., depends upon 
the evidence already recorded when the 
Magistrate takes action under that section. 
The material word used in that sub-section 
is “groundless.” It is not a word commonly 
used in the Criminal P. C. in fact, the learn- 
ed Advocate said that he did not know of 
another section where that particular word 
was used, but he referred me to certain 
cases which have some relation toit. One 
isa case in Mohammad Sheriff v. Abdul 
Karim Sahib (1) and the other is a case in 
Kasinatha Pillai v. Shanmugam Pillai (2). 
But these two judgments really do not take 
the case much further, because it appears 
obvious that each case must he taken on its 
own facts and the sub-section as applied in re- 
lation to these facts. In Mohammad Sheriff 
v. Abdul Karim Sahib (1), it is pointed 
out that there is a difference between the 
phrase that “no case is made out” and “the 
charge is groundless”. But Itake it the word 
“groundless”? in sub-s. (2) of s. 253, Crimi- 
nal P. C., means, when there are no good 
grounds for the charge. It is, of course, 
possible to say that the charge is not ground- 
less when there are bad grounds in support 
of it : that is not the meaning of the words 


(1) 51 M185; 105 Ind. Cas. 819; A IR1928 Mad. 
129; 28 Cr. LJ 995; 53M LJ 757; 26 L W 553; 39 
M L T 486; (1927) M W N 845. 

2) 52 M 987; 121 Ind. Oas. 619; A I R 1929 Mad. 
754; 31 Or. L J275; 57M L J 490; 30 L W 273; 

(1929) M W N 575; Ind. Rul. (1930) Mad. 203. 
& 
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there used. The learned Judge in the case 
cited also goes on to point out that it is not 
always necessary to call all the witnesses ; 
but the Magistrate should not come to a 
conclusion that the charge is groundless un- 
less he has at least ascertained from the com- 
plainant what is the nature of the evidence 
which the other witnesses are going to give. 

In this case, it is perfectly clear from the 
complaint and the evidence of the complain- 
ant what the evidence of Allahdito and 
Khuda Bakhsh was going to be, at least 
from his point of view, and the Magistrate 
was quite right, I think, in coming to the 
conclusion that asuming they said every- 
thing in favour of the complainant, that 
would not make good the obvious defects in 
his case, at least so far as the criminal case 
of criminal conspiracy and cheating is con- 
cerned. The case in Kasinatha Pillai v. 
Shanmugam Pillai (2), is authority to the 
effect that a Magistrate need not call all 
prosecution witnesses, even those named in 
the complaint, and that is, I think, plain, be- 
cause otherwise sub-s. (2) to s. 253, Criminal 
P. C., would not lose much of its purpose 
ana ae But the learned Judge there said 
Ute ae of evidence which would enable a 
Magistrate to say that a particular charge was ground- 
less is so entirely dependent on circumstances that no 
general rule or direction except that he is required to 
arrive at his conclusion judicially and not caprici- 
ously is likely to be ofany use.” 

With all respect, I think, that puts the 
case as well asit can be put. The learned 
Advocate also drew my attention to the case 
in K.C. Menonv. Krishnan Nayar (3), in 
which, he points out, the learned Judge had 
said, that it was the duty of the Magistrate 
to assist the prosecution. I do not think, of 
course, that the learned Judge meant in 
that case that it was the duty of the Magis- 
trate to assist the prosecution in the sense 
that heshould take sides, for the Crown, 
and, even more, the Magistrate, it may be 
said, stands not fora conviction but for 
Justice. But the provisions of s. 252, Crimi- 
nal P. C., do impose upon the Magistrate in 
certain circumstances certain duties as re- 
gards ascertaining from the complainant or 
otherwise the names of persons likely to be 
acquainted with the facts of the case and he 
should summon to give evidence before 
himself such of them as he thinks necessary. 
The learned Advocate then referred to s. 256, 
Criminal P. C., and said that that section 

(3)49 M 978: 97 Ind. Cas. 643; AI R 1926 Mad. 
989; 27 Cr. LJ 1123;51M L J 328; 24 L W 304: 
(1926) M W N 730, 
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contemplates that witnesses may be cross- 
examined not only once but twice. Both 
ss. 252 and 256, Criminal P. C., must be read 
with s. 253 of the Code, and s. 253, cannot 
be robbed of its proper purpose by reason 
of s. 252 or s. 256, Criminal P.C. All these 
sections must be read together ; and, there- 
fore, we come back to the point that was 
raised at so early a stage in argument, whe- 
ther in this case the Magistrate has pro- 
perly applied s. 253 (2), Criminal P. G. 
There is no doubt in my mind that if this 
sub-section can ever be applied properly, it 
has been applied properly in this case. I see 
no reason tointerferein any way with the 
order of the learned Magistrate, and I dis- 
miss the revision application accordingly. 


D, Appleacation dismissed, 





CALCUTTA HIGH COURT 
Civil Rule No. 414 of 1841 
June 18, 1941 
B. K. MUKHERJEA AND SEN, JJ. 
SUKDEV JEE SANKAR JEE MADHAB 
PROSAD JEE— DEFENDANT—PETITIONER 
VETNSUS 

RAMKRISHNA KESAB CHANDRA 

LAHA—Ptaintirr—Opposi1E Party 

Bengal Money-lenders Act (X of 1940), s. 36 (6) 
(a) Gi) — Proceeding under, if summary—O. XI, Civil 
Procedure Code (Act V of 1908), whether applies to 
such proceeding. 

The scope of enquiry before the Court which is 
called upon to exercise its powers on an application 
under s. 36 (f) (a)(ii), Ban. Money-lenders Act, is 
very wide. Like an ordinary application for review of 
judgment it is not confined to matters dealt with in 
the judgment itself. The Court can re-open previous 
transactions and dealings, and direct fresh accounts to 
be taken; and the proceeding really relates to original 
matter in the nature of a suit and is not & mere sum- 
mary proceeding. Afterall, it is a proceeding in the 
suit itself and the incidents of the procedure as laid 
down in the Civil P. C., would ettach to such proceed- 
ing and can, be availed of by the Court whenever it 
considers necessary and it can entertain an application 
under O XI, Civil P. ©., for delivery of interrcga- 
tories and consider as to whether it isa proper case t3 
administer interrogatories to the other side. 


C. Rule issued on application for setting 
aside an order of the Sub-Judge, First 
Court, Midnapore, dated March 15, 1941. 


Messrs. Panchanan Ghosh and Satya 
Priya Ghose, for the Petitioner. 

Messrs. Bholanath Roy and Amiya Ch. 
Mukherjee, for the Opposite, Party. 


B. K. Mukherjea, J.—In our opinion, this 
‘rule should be made absolute. The peti- 
tioner before us obtained a money decree 
against the opposite party in the Court of 
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the First Subordinate Judge at Midnapore 
for a sum of about Rs. 2,616 odd annas on 
July 7, 1937. In execution of this decree 
certain properties belonging to the judg- 
ment-debtor were attached and sold in 1938. 
On August 30, 1940, the opposite party filed 
a suit in the Court of the same Subordinate 
Judge, purporting to be one under s. 36 (1), 
Ben. Money-lenders Act, praying igter alia 
that the decree might be re-opened and that 
a fresh decree might be made after taking 
accounts between the parties. This was re- 
gistered as Money Suit No. 8 of 1940-and 
after the defendant petitioner had filed his 
written statement, issues were framed by the 
Court on February 18, 1941. On that date 
there was an order passed by the Court 
directing both parties to file affidavits of 
documents under O. XI, rr. 12 and 13, Civil 
P.C., within ten days from that date and also 
to take proper steps for discovery, admission, 
interrogatories and inspection before the 
date fixed. In pursuance of this order the 
petitioner cn March 1, 1941, filed a petition 
for leave to deliver certain interrogatories to 
the plaintiff opposite party. This matter 
was directed to be put up for consiteration 
on March 12, following. On March 12, the 
plaintiff opposite party filed a petition pray- 
ing that the suit might be converted intoa 
miscellaneous proceeding in the nature of a 
review as contemplated by s. 36 (6) (a) (iz), 
Ben. Money-lenders Act. The Court allow- 
ed this application and what was described 
aS a suit was now registered as Miscellaneous 
Judicial Case No. 36 of 1941. On March 15, 
1941, the Court passed orders on the appli- 
cation of the petitioner for delivery of in- 
terrogatories under O. XI, Civil P. ©., and, 
it rejected that application on the ground 
that as it was a miscellaneous preceeding 
and nota suit, O. -XI, Civil P. C., was not 
applicable. It is against this order that the 
present rule has been obtained. 
Assuming that the proceeding was really 
a miscellaneous proceeding, although a suit 
is expressly contemplated by s. 36 (1), Ben. 
Money-lenders Act, we do not think that the 
Court was powerless to administer interro- 
gatories under O. XI, Civil P. ©. The scope 
of enquiry before the Court which is called 
upon to exercise its powers on an application 
under s 36 (6) (a) (it), Ben. Money-lender's 
Act, is very wide. Like an ordinary appli- 
cation for review of judgment it is not con- 
fined to matters dealt with in the judgment 
itself. The Court can re-open previous 
transactions and dealings, and direct fresh 
accounts to be taken; and the proceeding 
really relates to original matter in the nature 
o 
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of a suit and is not a mere summary pro- 
ceeding. After all, it is a proceeding in the 
suit itself and the incidents of the procedure 
as laid down in the Civil P. C., would attach 
to such proceeding and can, in our opinion, 
be availed of by the Court whenever it con- 
siders necessary. The result, therefore, is 
that the order rejecting the application of 
the petitioner for delivery of interrogatories 
is set aside and the case is sent back to the 
Court below in order thal it might consider 
as to whether it is a proper case to adminis- 
ter interrogatories to the other side, and 
pass orders accordingly. The rule is thus 
made absolute and the malter is sent back 
to be disposed of in accordance with the 
directions given above. The petitioner is 
entitled to his costs. We assess the. hearing- 
fee at two gold mohurs. 


S. Rule made absolute. 





NAGPUR HIGH COURT 
Criminal Revision Application No. 12 
of 1941 
March 8, 1941 
GRILLE, J. 
BASHIRULLAKHAN—AccusEp— 
APPLICANT 
VETSUS 
EMPEROR— OPPOSITE PARTY : 

Penal Code (Act XLV of 1860), s. 170—Accused 
posing as C. I. D. Officer and obtaining services of 
Kamdar Mahar—Accused held guilty under s. 170. 

Where the accused posed as a C. I. D. Officer and 
by so doing obtained the services of the Kamdar 
Mahar, services which he would not otherwise have 
obtained and which the Kamdar Mahar was bound to 

ive on demand bya Govt. Officer : 

Held, that the accused did an act under the colour 
of the office which he had assumed and was guilty of 
an offence under s. 170, I. P. C. 43 Ind. Cas. 785 
(1), distinguished, Emperor v. Aziz-ud-din (2), refer- 
red to. 

Cr. R. App. cf the order of the Court of the 
Additional District Magistrate, Amraoti, 


dated November 5, 1940. 


Mr. B. L. Gupta, for the Applicant. 


Mr. W. R. Puranik, Advocate-General, for 
the Crown. 


Order. - The applicant has been convicted 
under s. 170 of the I P.C. and was sentenced 
to four months’ rigorous imprisonment and 
a fine of Rs. 50. In appeal the conviction 

was upheld but in lieu of the sentence of 
‘imprisonment and fine he was directed, in 
view of his antecedents (he is a college 
student), to execute a bond under s. 562 of 
the Criminal P. C. for Rs. 200 with -one 
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surety in like amount fora period of six 
months, on which he would be released on 
probation. In this revision application the: 
facts found are not challenged but it is- 
contended that the facts found do not con~. 
stitute an offence. 

The applicant wae travelling towards a 
village called Akhatwada by night. On the 
way he passed through the villages of 
Lahegaon and Ner. At Lehegaon he went 
to the patel’s baithak. The patel was absent, 
He then asked the Kamdar Mahar to give 
him a cart on begar, representing that he 
was an Officer of the Criminal Investigation 
Department. The Mahar failed to provide a 
cart, alleging that none was available. -He 
then attempted to get acart on payment, 
but the cartmen did not agree to his terms, 
He then left a chit written on a cigarrete 
carton with the Mahar, stating that eight 
annas had been paid to a certain Mahar, 
which was untrue, and that the patel was 
absent, and signed it with a designation 
purporting to be that of a C.J. D. Officer. 
He then proceeded to Ner on foot in the 
company of a school-master and others. 
On the way he met the patel of Lahegaon, 
again repeated that he was aC. I. D. Officer 
and told him to arrange for a cart for his 
Superior officer. On arriving at Ner he 
made similar representations, and on his 
representation that he was a C. I. D. Officer 
and going to Akhatwada to investigate a 
gambling case he asked for and obtained 
the services of the Kamdar Mahar to accom- 
pany him from there to Akhatwada. 

It is contended that this act, which is 
the most material act inasmuch as services 
were demanded and obtained, is not an act 
done under colour of the office which he 
assumed, and reliance is placed on the deci- 
sion of a Divisional Bench of the Patna High 
Court, Sukhdeo Pathak v. Emperor (1). Tt 
is contended that as thisis a decision of two 
Judges it should take precedence over 
decisions of Single Judges in other Courts 
although one of them is reported in an 
authorized Law Report, Emperor v. Aziz- 
ud-din (2), and the other, Roshan v. Emperor 
(3), reported at a later date. Inthe Patna 
case a man was convicted under s. 170 for 
obtaining admission to the platform of a 
Railway Station without a platform . ticket 
by pretending to be a C I. D. Officer. It was 
held in revision that no offence had been 


(1) A I R1918 Pat. 653; 43 Ind. Cas 785;4 PL W, 

39; 19 Cr. L J 209; 3 P LJ 389. i 
(2) 27 A 294. 
(3) AI R 1935 Lah. 92° 159 Ind. Cas. 353; (1935. 

Cr. Cas. 87; 8 R L 379; 37 Cr. L J 81, ; 
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committed as the courtesy which the railway 
extended to members of the Police might 
equally have been extended to other persons 
of high social position. For the Crown it 
is contended that this decision is incorrect 
and should not be followed, and reliance is 
placed on Emperor v. Aziz-ud-din (2) and 
Roshan v. Emperor (3). I do not think it 
is necessary to express an opinion as to the 
correctness of the Patna ruling as it can 
easily be distinguished from the facts of 
the case before me. The concession there 
obtained by the man posing as an officer was 
one that might have been obtained by other 
people. Kamdar Mahars have certain obli- 
gations one of which is to render assistance 
to Govt. servants. The applicant posed as 
a Govt. 
ed the services of the Kamdar Mahar, ser- 
vices which he would not ctherwise have 
obtained and which the Kamdar Mahar 
was bound to give on demand by a Govt. 
Officer. He, therefore, did an act under the 
colour of the office which he had assumed. 
The case is certainly stronger than the one 
in Emperor v. Aziz-ud-din (2) in which the 
conviction was upheld, where a person posing 
as a head constable bullied a vegetable-seller 
into selling him goods at a quarter of their 
actual value. The learned Additional District 
Magistrate has very correctly altered the 
sentence into an order unders. 562 of the 
Criminal P. C. and it is tobe hoped that 
this will be a sufficient warning to the appli- 
cant. The application is dismissed. 


S. Application dismissed. 





PESHAWAR JUDICIAL COMMIS- 


SIONER’S COURT 
Civil Revision No. 281 of 1940 
June 4, 1941 
ALMOND, J. C. 
GHULAM RASUL ILAHI BAKSH— 
PETITIONER 
Versus ; 
Hafiz MOHD. AMIN MOHD. ZARIN 
— RESPONDENT 


N.-W. F. P, Courts Regulation (I of 1931), s. 30— 
Appeals under s.476-B, Criminal Proccdure Cede 
(Act V of 1698), from orders by Subordinate Judges, 
lie to District Judge and not to Senior Sul-Judge. | 

Appeals under s. 476-B, Criminal P. C, {rom Sub- 
ordinate Judges ordinarily lie to the Ccurt of the Dis. 
trict Judge and not tothe fenicrfub-Judge Tle pro- 
vizo tos. 30,N.-W. F. P. Courts Regulation, merely 
provides special circumstances in which some appeals 
can be preferred to a Subordinate Judge and even then 
the Subordinate Judge dealirg with them is deemed to 
be the Court of the District suage. 61 Ind, Cag. 53 
(1), referred to. 
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C. R. against an order of the Senior Sub- 
Judge, Peshawar, dated May 23, 1940. 

Mr. Ganesha Khan, for the Petitioner. 

L. Charanjit Lal, for the Respondent. 

Order.—This is an application for revi- 
sion of the order ofthe Senior Subordinate 
Judge, Peshawar, refusing to entertain an 
appeal from an order of the Sub-Judge, 
Seccnd Class, directing that a complaint 
under s. 193, I. P. CO), be made against the 
petitioner under s. 476, Criminal P. C. The 
Senior Subordinate Judge held that under 
s.476B read with s. 195 (3), Criminal P. O., 
the appeal layto the District Judge’s Court. 
He, therefore, returned the appeal for pre- 
sentation in the proper Court. Instead of 
complying with that order the petitioner 
has applied for revision of the Senior Sub- 
Judge’s order on the ground that he failed 
to exercise a jurisdiction vested in him by 
law. Learned Counsel for the petitioner re- 
lies upon a judgment of a Bench of the 
Lahore High Court reported in Dina Nath 
v. Mohd. Abdulla, 61 Ind. Cas. 53 (1), in 
which it was held that in view of the dele- 
gation of certain of the District Judge’s 
functions to a Senior Sub-Judge under s. 39, 
Punjab Courts Act, the Court of the Munsif 
was Subordinate tothe Court of the Sub- 
ordinate Judge for the purposes of s. 195 (3), 
Criminal P. C. 

Learned Counsel for the respondent con- 
tends that in that judgment sufficient at- 
tention has not been paid to the word 
“ordinarily” appearing in s. 195 (3), Crimi- 
nal P. C., and to the word “Court”. He 
points out that under s. 30, N.-W. F. P. 
Courts Regulation, which corresponds to 
s. 39, Punjab Courts Act, ordinarily appeals 
from the subordinate Courts lie to the 
Court of the District Judge in suits of value 
not exceeding Rs 5,000 and in other cases to 
the Court of the Judicial Commissioner and 
where the Court of the Judicia. Commis- 
sioner with the sanction of the Local Govt. 
directs that appeais lying to the Court of 
the District Judge may in certain cases be 
deait with by a Subordinate Judge, it mere- 
ly allows the appeals to be preferred to a 
Subordinate Judge and that when the Sub- 
ordinate Judge deals with the appeals, he is 
deemed to be the Court of the District Judge 
for the purposes of the appeals so preferred. 
Learned Counsel contends that when Subor- 
dinate Judges deal with appeals they are 
exercising the functions of a District Judge 
and nct of a Court of the Subordinate Judge. 
Furthermore if appeals under s. 476B were 

(1) 61 Ind. Cas. 53; A I R 1921 Lah. 28; 22 Or, L J 
329; 2 L 57; 66 P L R 1921. 
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invariably to lie to the Court of the Senior 
Sub-Judge, then the word “ordinarily” in 
sub-s. (3) of s. 195, Criminal P. C., would 
have no meaning, for proviso (a) to that 
sub-section would deal fully with every 
single case in which an appeal lay. Ifsome 
appeals from a Subordinate Judge of the 
second class could Jie to the Senior Sub- 
_ Judge and some to the District Judge, then 
according to the proviso they would inva- 
riably be presented to the Senior Sub-Judge 
and the word “ordinarily” in the main sub- 
section would have no meaning. < 


Lam of opinion, that appeals from Subor- 
dinate Judges ordinarily lie to the Court of 
the District Judge and not to the Senior 
Sub-Judge. The proviso to s. 80, N.-W. F. 
P. Courts Regulation, merely provides sps- 
cial circumstances in which some appeals 
can be preferred to a Subordinate Judge 
and even then the Subordinate Judge deal- 
ing with them is deemed to be the Court 


of the District Judge. I, therefore, hold that 


the Senior Sub-Judge was correct in re- 
turning the appeal for presentation in the 
proper Court. I accordingly dismiss this ap- 
plication with costs. Learned Counsel for 
the petitioner has asked that the papers re- 
turned to him by the Senior Subordinate 
Judge which have been filed in this Court 
in connection with the revision application, 
should be returned to him so that he may 
now present them in the Court of the Dis- 
trict Judge. These papers should be re- 
turned to him. Pleader’s fee Rs. 30. 


D. Application dismissed. 





MADRAS HIGH COURT 
Criminal Revision Cases Nos. 1100, 1101, 
1103 and 1104 


and 
Petitions Nos. 1045, 1046, 1048 and 1049 
of 1940 
April 24, 1941 
MOCKETT, J. 
M. S. AYYAR AND Co. By C. R. V. DAS 
AND OTHERS — PETITIONERS 
VErsuUus 

G. SRINIVASALU NAIDU— RESPONDENT 
Madras District Municipalities Act (V of 1920), s. 
s. 306 (28)—Municipality, if can tax advertisement 
—By-law for taxing advertisement, if ultra vires. 

The intention of s. 3806, cl. (28), -Mad. District 
Municipalities Act isto empower the municipality to 
prohibit altogether advertisements in public streets or 
parks or to regulate their exhibition, for example, as 
to size and position. It does not give a further power 
to levy license fees in respect of the advertisements. 
There is no direct or implied provision in the Act to 
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enable a District Municipality to levy license fees 
for advertisements, Hence the by-law framed under 
s. 306 (28; for taxing advertisements is ultra vires. 


C. R. Cases and P. to revise the judgment 
of the Senior Bench of Magistrates, Coimba- 
tore, in B. Cs. Nos. 5329, 5335, 5333 of 1939 
and B. C. No. 3868 of 1940, respectively. 


Mr. K. Bhashyam Ayyangar for Mr. R. 
Desikan, for the Petitioners. 
The Public Prosecutor, for the Crown. 


CRIMINAL R. C. No. 1100 or 1949. 


Order. —The petitioner has been convizted 
and fined by the Senior Bench Court of Coim- 
batore for advertising without a license in 
Coimbatore in two manners, (1) in his bul- 
lock cart and (2) by means of-a board hung 
over his roof. Mr. Bhashyam Ayyangar 
argues that the conviction is without juris- 
diction because no offence has been commit- 
ted. That depends on a consideration of 
the District Municipalities Act. Thereisan , 
express provision in the Mad. City Muni- 
cipal Act, s. 129-A, which was introduced by 
the amending Act X of 1936 making special 
provisions for taxing advertisements but 
the only provision with regard to advertise- 
ments to be found in the District Munici- 
palities Actis s. 306, cl, 28. Section 3°6 says : 

“The Council may make by-laws not inconsistent 
with this Act or with any other law to prouvide......(28) 


for the prohibition and regulation of advertisements in 
public streets and parks.” 


This section is in the same words as s. 3849 
(28 , Mad. City Municipal Act IV of 1919. 
There will be. found in s. 306 several provi- 
sions relating to licenses, for example cl. 10 
(c) for licensing of builders and surveyors, 
18 ie) for licensing and controlling of brokers, 
etc., and 22 (b) for the levy of fees for the 
use of certain buria] and burning grounds. 
“Licenses and fees’ are comprehensively 
dealt with in Chap. XII, which is so headed. 
Therein are specified a number of acts for 


- which licenses are required and for which 


fees may be levied. But there is no pro- 
vision there for the granting of any license 
or levying of fees in relation to advertise- 
ments. The learned Public Prosecutor has 
rested his case entirely on s. 32] which reads 
as follows : | 

“(1) Every license and permission grante] under 
this Act or any rule or by-law made under this Act 
shall specify the period, if any, for which, and, restric- 
tions, limitation3and the conditions, subject to which 
the same is granted, and shall be signed by the exe- 
cutive authority. (2) Save as otherwise expressly pro- 
vided in or may be prescribed under this Act, for 
every such license or permission, fees may be charged 
on such units and at such rates as may be fixed by 
the Municipal Council.” 


There is a distinction in the Act between 
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“license” and “permission” and “regulating” 
as an examination of the chapter shows, for 
example, under s. 255 a license to use a 

slaughter house is required, but under s. 250 
permission is regu red to establish a factory. 
I observe too that, although private markets 
can be regulated by by-laws under Chap. XiV, 
s. 306 (18) (6) license fees are leviable 
on them under Chap. XII. Chapter XIV is 
headed “rules, by-laws and regulations” and 
Chap. AJI, as I have already stated, “license 
and fees.> The Public Prosecutor contends 
that under s. 306, cl. (28) the “regulation of 
advertisements” would include giving per- 
mission to advertise and, therefore, by fur- 
ther implication, a power to levy license 
fees. But, although in the Act advertise- 
ments may be prokibited, I can find nowhere 
that they are prohibited ov permitted only 
by license as in the case of all the other 
numerous subjects mentioned. Licensing, 
permitting and regulating are, in my view, 
distinct matters and are dealt with distinctly 
and differently under the Act. The inten- 
tion of s. 306, cl. (28) seems to me to em- 
rower the municipality to prohibit altogether 
advertisements in public streets or parks 
or to regulate their exhibition, for example, 
as to size and fosition—no doubt a necessary 
provision in the interests of the appearance 
of the streets and parks. I donot think— 
indeed I think it is contrary to a general 
reading of the Act - that it can be implied 
that a further power to levy license fees in 
respect of the advertisements is given. But 
under the by-laws which are attached to 
the record, it is expressly provided that fees 
shall be levied. 

, Regulate,” according to he Oxford Dic- 
tionary, means “‘to control by rule, subject 
to restrictions, moderate, adapt to require- 
ments.” It does not seem possible to stretch 
this meaning to include levying fees, espe- 
cially : when such elaborate provision is 
made in other parts of the Act for this pur- 
pose with regard to other specified matters. 
What the true meaning and sense of “regu- 
late” in this Act is can be derived from its 
use in s. 306 (2) (3.B) (9) (10) A, (11) (12), 
(18. B) and (22-A). Itis a general principle 
that any provision by which a member of 
the public may be taxed should be clearly 
stated ; so should, in my view, an analogous 
provision by which any payment can be 
compelled from them. My conclusion is, there- 
fore, that neither directly nor by implication 
is there any provision in this Act to en- 
ablea District Municipality to levy license 
fees for advertisements any more than in the 
Oity. -Municipal Act before the introduction 
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of the amending Act of 1936 which provided 
especially for taxation, for advertisements. 
It is for the Legislature to deal with this 
omission if it thinks fit. ‘The by-law, there- 
fore, appears to be ultra vires, and in con- 
Sequence this revision petition will be allow- 
ed, the conviction set aside and the fine, if 
paid, refunded. ` 


CRIMINAL R. ©. Nos. 1101, 1103 anD 4104 of ` 
1940 
The learned Public Prosecutor agrees 
that my order in Criminal. R. ©. No. 1100 
of 1910 applies to these cases, and the order 
will be the same.’ 


N.-D. Petitions allowed. 


CALCUTTA HIGH COURT 
Civil Rule No, 1386 of 1940 
January 6, 1941 
Biswas AND ROXBURGH, Jd. 
RABINDRA NATH CHAKRAVARTY— 
PETITIONFR 
VETSUS 
GIRINDRA MOHAN BHADURI-~ 
OPPOSITE PARTY 
Court-fee—Decision on question as to proper 
classification of suit—Revision, if lies—Decision not 
final and open to appeal—Interfercnce with, in 
revision. i 
Revision under s. 115, Civil P. C., lies against the 
decision ona question as to proper classification of a 


suit that is, whether an ad valorem fee-or a fixed 


fee is payable on the plaint. 172 Ind. Cas.‘840 (3), dis- 


tinguished. 

Where the decision on a question of court-fee is 
not final and is, therefore, open to appeal, the High 
Court would not interfere with the order in revi- 
sion. 


C. R. for setting aside the order of the 
Sub Judge, Second Court, 24 Parganas at 
Alipore, dated July 31, 1940. ` 


Messrs. Gopendra Nath Das and Monilal 
Bhattacharyya, for the Petitioner. 

Messrs. Amod Chandra Sen and Rabi 
Ranjan Das Gupta, for the Opposite Party. 


Biswas, J—The question in this rule is 
one of court-fee payable on a plaint. The 
suit is one for administration, and has been 
instituted by the plaintiff in his capacity as 
executor. He not only asks for construction 
of the will and administration of the estate, 
but also prays for accounts and partition 
and for a number of other incidental reliefs, 
mainly in the nature of directions from the 
Court as to how the estate is to be distri- 
buted. The defendants say that the suit is 
a mala fide one, and is only a device to get 


round a distribution of the legacies already 
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effected in pursuance of an award in a pri- 
vate arbitration among the various legatees 
and beneficiaries, and thatit is also an at- 
tempt onthe partofthe plaintiff to escape 
payment of certain amounts for which he 
has made himself personally liabie. We are 
not, however, concerned with the merits of 
the case at this stage, but must proceed on 
the allegations in the plaint. The plaintiff 
has paid a total court-fee of Rs. 86-4-0 on 
the plaint in respect of the various reliefs 
claimed, made up as follows: (i) Rs. 15 
for construction of the will and administra- 
tion, (i) Rs 56-4-0 for accounts on a provi- 
sional valuation for Rs. 485, and (iii) Rs. 15 
for partition. So far as item (i) is concerned, 
it is stated that the fee is paid under cl. (vi) 
of Art. 17 of Sch. II, Court Fees Act, which 
provides fora fixed fee of Rs. 15 for a suit 
where it is not possible to estimate at a 
money value the subject-matter in dispute 
and which is not otherwise provided for by 
the Act. A similar fee is also paid in respect 
of item (iii), presumably under the same 
provision, while the- fee under (it) is an ad 
valorem fee paid under cl. (f) of para (iv) 
of s. f, being subject to payment of an ad- 
ditional fee in case the amount due is found 
to exceed the amount claimed. As regards 
the claim for construction of the will and 
administration, ib is further stated that for 
determining the court-fee and the jurisdiction 
of the Court the claim is laid at Rs. 4,834,611. 

An issue was raised on the question of 
court-fees, and this was decided first on 
July 31, 1940. The learned Subordinate 
Judge, in whcse Court the suit was institut- 
ed, found that court-fees paid were sufficient. 
Ib is this order which one of the defendants 
challenges in this rule. No question is raised 
as regards the fee paid on the claim for ac- 
counts, but the dispute isin respect of the 
other two items. The points urged by Mr. 
Das on behalf of the petitioner were as fol- 
lows: (i) that the suit was not merely one 
for administration but also for partition, 
and as according to the plaintiff's own case 
he was out of possession, he should have 
paid ad valorem court-fees according to the 
value of the subject-matter in dispute; (72) 
that treating the suit as one for administra- 
tion, it is still in essence a suit for accounts, 
and hence comes under s. 7, para. (iv), cl. (F); 
the court-fee should accordingly be payable 
on the valuation put by the plaintiff himself 
on the relief claimed, such valuation being 
the same both for purposes of jurisdiction 
and for court-fees under s. 8, Suits Valua- 
‘tion Act.- The valuation here having been 
given: as Rs. 4,834,611 the court-fee should 
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have been paid ad valorem on this basis. 
The learned Subordinate Judge does not ap- 
pear to have considered the first point at 
all. As regards the second, the order 
(unless the certified copy is wrong) speaks 
with an uncertain sound. In one place he 
says quite explicitly that the relief claimed 
in respect of construct'on and administra- 
tion was incapable of valuation, and that the 
case, therefore, fell under cl. (vi) of Art. 17 
of Sch. IT, so that a fixed fee of Rs. 15 would 
be the proper fee to pay. But in another 
part of the order he seems to suggest that 
the suit is one unders. 7, para. (iv), el. (f), 
which means an ad valorem fee according to 
the amount at which the plaintiff values the 
relief sought, and he also goes on to deal 
with the contention under s. 8, Suits Valua- 
tion Act, which, "as the section itself shows, 
would arise only if ad valorem court-fees 
were payable. The learned Subordinate 
Judge’s interpretation of this section is as 
follows : 

“The meaning of s. 8, Suits Valuation Act, is that 
the value for purposes of jurisdiction shall follow the 


value to be given for purposes of court-fee, not vice 
versa: Court Fees Act, Inthe matter of (1).”’ 

“No doubt in this case,” he says, 
“the suit was valued at Rs. 4,31,611 for purposes of 
jurisdiction, hut it shall follow the value given for 
purposes of court-fees.”” 


It is thus difficult to make out what the 
learned Judge really meant to hold, but if 
he is right in the view he takes regarding 
s. 8, Suits Valuation Act, it should follow, 
seeing that a court-fee of Rs. 15 only was 
actually paid for the relief in question, that 
the valuation for purposes of jurisdiction 
ought to be only such amount as this court- 
fee would correspond to according to the ad 
valorem scale in Sch. I, Court Fees Act; in 
other words, that it should he only Rs. 140, 
that being the maximum valuation for which 
a fee nearest to Rs. 15 is payable under this 
schedule. The consequenze of this would, of 
course, be to oust the jurisdiction of the 
Subordinate Judge, as the suit would then 
be one within the pecuniary valuation of 
suits triable by a Munsif. Mr. Das con- 
ceded that in so far as the suit was one 
under s. 7, para. (iv), cl. (f), it was open to 
the plaintiff to put his own valuation on the 
relief claimed, subject to the provisions of 
s. 8-0, and that from that point of view, the 
plaintiff might still apply for amendment of 
the valuation, but he maintained that so long 
as it was not amended, the valuation of 
Rs. 4,34,611 already given must stand and 
the court-fee must be paid on this amount. 


(1) 34C W N 870; 131 Ind. Cas. 587; A IR 1930 
Cal, 686; 58 O 281; Ind, Rul. (1931) Cal. 475, 
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As it was, sa'd Mr. Das, the court-fee actu- 
ally paid was wholly irreconcilable with the 
valuation. Mr. Sen on behalf of the oppo. 
site party was unable to resist the force of 
this argument, and admitted that in his own 
interest the plaintiff ought to get the valua- 
tion amended to obviate all difficulties in 
future, if not at the present stage, though 
perhaps he might have invoked the authority 
of decisions like Suraju Bala Dasi v. 
Jogemaya Dasi (2) in support of the order as 
made in favour of his client. 

Mr, Sen’s main point against the rule was 
that no revision lay under 8. 115, Civil P. O., 
against an order relating to court-fees where 
the decision was in favour of the plaintiff. 
Im support of his argument, he relied on a 
Full Bench ruling of the Patna High Court, 
Ramkhelavan Sahu v. Surendra Sahi (3). It 
was held in this case that in deciding the 
question of court-fees, the Court decides an 
issue not as between the plaintiff and the de- 
fendant, but as between the plaintiff and the 
Crown. If the decision be adverse to the 
plaintiff, it amounts to a decision to refuse to 
exercise its jurisdiction to try the suit, and 
such decision is subject to the revisional juris- 
diction of the High Court. Where however, 
the decision is in favour of the plaintiff, it 
is not open to the defendant to apply to the 
Court for revision. Reliance was specially 
placed on the observations of the Full Bench 
at pp. 781-782* of the report, where their 
Lordships state the following reasons in 
support of their view. In the first place, it 
ig Said, the defendant is not a party to the 
dispute between the Crown and the plaintiff; 
secondly, he has a remedy, should the deci- 
sion on merits be against him, in bringing 
the matter of the court-fee to the notice of 
the Appellate Court under s. 12, Court Fees 
Act, and thirdly, and most important as bet- 
ween the plaintiff and the defendant the 
trial Court has not refused to exercise its 
jurisdiction to decide the case on the merits. 
The learned Judges quoted the following 
dictum of the Judicial Committee in 
Kachappa Subrao v. Shidappa Venkatrao (4) 
at 

KG Court Fees Act was passed not to arm a litigant 


with a weapon of technicality against his opponent, 
but to secure revenue for the benefit of the Stats.” 


(2) 45 C 634; 41 Ind. Cas. 693; AI R 1918 Cal. 895; 
26 CLJ 265; 22 OW N 115, 

(3) 16 Pat. 766; 172 Ind. Cas. 840; AIR 1938 Pat. 
22; 18 P LT 977; 10 R P 349;4 BR 178 (F B). 

(4) 46 I A 24 (32) 50 Ind. Cas. 280; A IR 1918 
P O 183; 43 B 507; 17 AL J 418; 25 M L T 298; 36 
ML J 437; 290 L J 452, 21 Bom. L R 48); 10 L 
W 274; 24 OWN 33(P C). 


“Pages of 16 Pat,—[Ed,] 
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Taking the Full Bench decision as it 
stands, we are not satisfied that it can be 
of much assistance to the opposite party in 
this case. Without considering how far it is 
consistent to hold that a decision will be open 
to revision if it is adverse to the plaintiff, 
not if itis in his favour, in other words, that 
the revisional jurisdiction may be invoked 
only by one party and not by-the other, it 
is sufficient to say that the ruling “does not 
seem to apply where the question is not one 
aS to the proper valuation on which the 
court-fee is to be computed, but as tothe 
proper classification of a suit, that is to say, 
whether the suit falls within a particular 
category under s, 7 or whether it comes 
under one or the other schedule of the Court 
Fees Act. Such a question cannot be regard- 
ed as merely one between the plaintiff and 
the Crown, for it may affect the jurisdiction 
of the Court to entertain the suit and that is 
a matler in which the defendant is certainly 
interested. That we are not taking an un- 
duly restricted view of the scope and effect 
of the Full Bench decision will appear to be 
clear from the statement of the reasons given 
for the decision, and particularly from the 
reference to s.12 ofthe Act. Such a view 
would in fact be quite in accord with s. 12 
itself which, it will be seen, gives finality 
and finality “as between the parties to the 
suit” (subject to the provisoins of cl. (27) of 
the section), to the decision of the primary 
Court only on a question “relating to valua- 
tion for the purpose of determining the 
amount of any fee chargeable” under 
Chap. III. As is well known these words 

“relating to valuation” have been ‘held in nu- 
merous cases to exclude the question of clas- 
sification andsofar as Bengal is concerned, 
the matter has now been put beyond all 
doubt by the Explanation recently added by 
the Court Fees (Ben. Amendment) Act, 1935 
(Ben. Act VII of 1935). The Explanation 
states that 
“for the purposes of this section a question relating 
to the classification of any suit for the purpose of 


8. 7 shall not be deemed to be a question relating to 
valuation.” 


Neither the Full Bench ruling nor s. 12, 
Court Fees Act, can, therefore, apply to the 
present case in which the question really 
was whether an ad valorem fee ora fixed 
fee was payable on the plaint, The parti- 
cular ground on which Mr. Sen opposes the 
rule thus fails, but as the decision here is not 
final and would, therefore, be open to appeal, 
this itself would be a bar to this Court in- 
terfering with the order in revision. Mr. Das 
would meet this contention by urging that 
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the court-fee actually paid in this Court is the 
correct court-fee ad valorem ona claim cf 
Rs. 140 and that on this valuation the Sub- 
ordinate Judge would have no jurisdiction to 
try the suit. This, however, is not his real 
contention which is that the valuation is more 
than Rs. 4,00,000 as given by the plaintiff 
himself, and that the court-fee should be pay- 
able om that amount. In this view of the 
matter, no question of jurisdiction is really 
involved in the case. We see, therefore, no 
reason to interfere. It will still be open to 
Mr. Das’s client to raise the objection to the 
sufficiency of the court-fee in appeal if the 
question of category is then decided in his 
favour, unless in the meantime the plaintiff 
amends his valuaticn of the relief sought 
and pays court-fee accordingly. The result 
is that the rule is discharged, but in the 
circumstances of the case we make no order 
as to costs, 


Roxburgh, J.—I agree. 
B. Rule discharged. 


MADRAS HIGH COURT 
Criminal Revision Case No. 259 


and 
Criminal Revision Petition No. 245 of 1941 
July 24, 1941 
HORWILL, J. 
In re A. S. SEHU MOHAMMED 
MARAIKAYAR— PETITIONER 

Madras Local Boards Act (XIV of 1920), s. 229 
—“ Molestation ” when punishable under s. 22)— 
Abusing bill Collector which does not interfere with 
his work is not punishable. 

The word ‘molest’ carries with it some suggestion 
of interference or restraint or obstruction. However, 
that may be, s. 229, Mad. Local Boards Act, does not 
make all molestation punishable, but only molestation 
‘of a person in the performancsof his duty. Section 229 
does not make punishable a molestation during the 
course of the performance of the duty but in the per- 
formance of the duty, which suggests that the abure 
should not merely take place while the person is en- 
gaged in his duty, but it must In some way interfere 
with his work. Hence abusing a bill Collector who 
had gone to ths accused to servea demand and done 
that work is not punishable under s. 229. 


Cr. R. Case and Or. R. P. to revise the 
judgment of the Sub-Divisional First Class 
Cat anne Tinnevelly, in ©. A. No. 42 of 
1940. 


Mr. S. Ramachandra Iyer, for the Peti- 
tioner. 
The Public Prosecutor, for the Crown. 


Order.—The petitioner was convicted by 
the Second Class Magistrate of Tiruchendur 
of an offence punishable under s. 229, 
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Local Boards Act, for having uttered offen- 
sive abuse on the occasion of a demand for 
tax being presented to him by the complain- 
ant, a bill collector of the panchayat board of 
Kayalpatnam. He was fined Rs. 15 and the 
conviction and sentence were affirmed on, 
appeal to the Sub-Divisional First Class 
Magistrate of Tinnevelly. The learned Ad- 
vocate for the petitioner contends that even 
though it was true that the petitioner uttered 
the abusive language complained of, it 
would not be an offence punishable under 
s. 229 Local Boards Act. Section 229 runs 
thus : 

“No person shall obstruct or molest a Local Board, or 
any person employed by the Local Board, in the perfor- 
mance of their duty or of anything which they are em- 
powered or required to do by virtue, or in consequence, 
of this Actor of any bye-law, rule, regulation or order 
made under ib.” a 

It was contended by the prosecution that 
the bill collector was molested. The word 
‘molest’ to my mind carries with it some 
suggestion of interference or restraint or ob- 
struction, but that is not the ordinary dic- 
tionary meaning. The Oxford Dictionary does 
givea meaning of this kind, “to interfere 
or meddle with (a person) injuriously or with 
hostile intent,” but it adds that this mean- 
ing is almost exclusively used in negative 
contexts. The positive meaning would seem 
to. be “subject to intentional annoyance,” in 
which case it might be said that the accused 
did molest him. This meaning is sometimes 
used in English Law; for example, a woman 
is said to molest a man within the meaning 
of the ‘“‘Bastardy Act” if she falsely imputes 
to him that heis the father of her ille- 
gitimate child; and a creditor who isa 
signatory toa deed of agreement is said to 
molest a debtor if the agreement is broken 
by his bringing an action against the debtor 
fora debt included in the deed. It is of 
some interest that a definition of ‘molest- 
ation’ is given in Ordinance No. 5 of 1932, 
which was drawn up in connection with the 
boycot of 1931.1932, and the principal part 
of that definition was that a person is said 


to molest another person who 

‘with a view to cause such cther person to abstain 
from doing or to do any act which such other per- 
sonhasa right to do, or to abstain from doing, ob- 
structs or us2s violence to, or intimilstes such other 
person or anyone in whom such person is interested, or 
loiters at or near a house where such person or anyone 
in whom such person is interested, resides or works or 
carries on bus‘ness or happens to be or persistently fol- 
lows him from place to plaze or interferes with any 
prop2rsy owned or used by him or deprives him of or 
binders him in the use thereof.’’ 


This definition conveys what, in my opi- 
nion, seems to bethe essence of molestation. 
However that may bes. 229, Local Boards 
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Act, does not make all molestation punish- 
able, but only molestation of a person in 
the performance of his duty. If, for example, 
the bill collector had been prevented or 
hindered in the fulfilment of. his’duty by 
this vulgar abuse, I think the petitioner 
would have been rightly convicted. But it 
appears that the bill collector went to the 
house .of the petitioner merely for the pur- 
pose of serving a demand, and even if he 
had not been abused by the petitioner he 
could have done no more than he did. 
.Having served his demand notice, he had 
nothing to do but to leave again. Section 229 
does not make punishable a molestation dur- 
ing the course of the performance of the 
duty butin the performance of the duty, 
which suggests that the abuse should not 
merely take place while the person is engag- 
ed in his duty, but it must in some way 
interfere with his work. It is not imma- 
terial to state that the person abused was 
not the bill collector, but some unnamed 
person inimically disputed towards the peti- 
tioner who had given information leading to 
an exaggerated assessment. Although the 
petitioner would perhaps have merited the 
fine imposed on him if he had been charged 
`. under s. O04, I. P. ©. yet the conviction 
under s. 229, Local Boards Act, cannot stand 
and must be set aside. The conviction is, 
therefore, set aside and the fine, if paid, 
ordered to be refunded. 


N.-D. Conviction set aside. 


LAHORE HIGH COURT 
Criminal Appeals Nos. 316 of 1941 and 
1343 of 1940 
June 26, 1941 
YOUNG, C.J AND Ram LALL, J. 
EMPEROR—PROSECUTOR 

| versus 


SOBHA SINGH—AccusEp—RESPONDENT 

Arms Act (XI of 1878), ss. 19 (£),4—Spear under 
s, 4 does not cease to be so merely because it 25 
called by another name such as nishan sahib 
or itis used for religious purposes—The possessor 
of such an article is not relieved from operation of 
Arms Act. p A 
~ In cases -under the Arms Act it is always a question 
of fact whether the article for the possession of which 
a charge. under the Act is made comes within the 
definition of “ arms ” ornot. The fact that an article 
‘which comes within the definition of “arms ” in the 
‘Arms Act is used for religious purposes would not 
relieve the person in possession of such an arm from 
the operation of the Act. A spear which has the ap- 
- pearance of a spear, and which can be used as a spear, 
does not cease to be so because it is electro-plated or it 
is called something else such as nishan sahib or be- 
‘cause of the religious use to which it is put. 


EMPEROR v. SOBHA SINGH (LAH) 


190610 
Cr. A. from the order of the Sessions 


Judge, Montgomary at Lahore, dated Novem- 
ber 11, 19:0, 


Mr. Basant Krishan, Assistant Advocate- 
General, for the Crown. 

Messrs. Harnam Singh and Jindra Lal, 
for the Respondent. 


Young, C. J.—This judgment will dispose 
of two appeals Cr. A. No. 316 of 1911 and 
Cr. A. No. 1343 of 1910, filed by the Advocate- 
General Punjab, on behalf of the Provincial 
Govt. They are against orders of acquittal 
made by the lower Courts. In the first case 
Sobha Singh, a shop-keeper of Pakpattan, 
was charged under s. 19 (f), Arms Act 
(Act XI of 1878). It was alleged that he had 
been found in possession of eleven spear- 
heads without having a license for the same. 
Before the Sub-Divisional Magistrate, Pak- 
pattan, the accused did not admit that the 
spear-heads were recovered from his posses- 
sion; but for the purposes of this appeal it 
is admitted that Sobha Singh did have in 
his possession eleven spear-heads—or, as it 
is contended, nishan sahibs—and that he 
did not hold a license forthem. The learned 
Sub-Divisional Magistrate found Sobha Singh 
guilty and’ sentenced him t6*two years’ 
rigorous imprisonment. On appeal the learn- 
ed Sessions Judge set aside the conviction 
and acquitted the accused onthe ground that 
the articles found in his possession were not 
Spear-heads within the meaning of the Act 
but nishan sahibs or religious emblems. In 
the second case Sant Singh was charged in 
the Court of a learned Magistrate, first class, 
Sargcdha, under the same section of the Act 
for being in possession without a: license of 
barchha or spear. The learned Magistrate 
found that the accused wasa Nihang Sikh 
and that as such he was in possession of 
the spear as a religious emblem. He, there- 
fore, acquitted him. l 

Section 19 (f), Arms Act, makes it an 
offence punishable with a term of impri- 
sonment which may extend to three years 
or fine.or both for having in possession or 
under control any arms, ammunition or mili- 
tary stores in contravention of the provisions 
of s. JD of the Act. Section 15 of. the Act 
enacts that no person shall have in his-posses- 
sion any arms of any description, except 
under a license and in the manner aad to 
the extent permitted hereby: Unders, 4 
of the Act “arms” are defined as firearms, 
bayonets, swords, daggers,- spears, ‘spear- 
heads, and bows and arrovws,: also -cannon 
and parts of arms, and machinery for. manu- 
facturing arms, Itis, therefore, clear that 
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in both these cases if the articles discovered 
in the possession of either of the accused 
were spear-heads or spears they would be 
guilty of the offence with which they were 
charged as they did not hold a license. 
The only question, therefore, which we have 
to dezide is whether the article.or articles 
In possession of these accused were spear- 
heads or spears. In the case of Sobha Singh 
he obt@ined the articles under discussion 
from a factory in the bazar adjacent to the 
Golden temple in Amritsar ownel by Sardar 
Sukha Singh. It has been proved by the 
proprietor of that factory that he manufactur- 
ed and sold the said articles to Sobha Singh; 
that he had been manufacturing these articles 
for many years as nishan sahibs or religious 
emblems and that he had never been asked to 
take out a license for manufacturing or pos- 
sessing them. Under r. 4 of the rules framed 
by the Provincial Govt. under this Act it was 
-provided 

“that all persons holding licenses to manufacture, 
convert, sell or keep for sale arms, ammunition or 
‘military stores shall maintain stock books and accounts 
‘of receipts and issues in forms A and B of the Appen- 
dix to these rules and that all perons holding licenses 
. to sell or keep for sale arms, ammunition or military 
Stores shall maintain stock and account books in 
‘forms O and D provided that in connection with 
the sale of swords it shall not be necessary for a 
licensee to enter in registers Band D any details con- 
cerning the purchaser to obtain his signature; further 
that the exception allowed by the foregoing proviso shall 
also be applicable to spears of the type known as 
nishan santbs when these are sold to Nihang Sikhs 
‘and other persons who customarily carry such spears 
as religious emblems,” 

It was argued: (a) that Govt. had allowed 
the manufacturers of the spear-heads (or 
nishan sahibs) found in the possession of 
Sobha Singh to manufacture such articles 
without a license for many years; (b) that 
. under r. 4 quoted above Govt. had exempted 
„those who sold nishan sahibs from entering 
the sales in the registers provided for by the 
.Tules; and (c) that the articles in both these 
cases though they had the appearance or 
accidents of spear-heads or of a spear were 
not in fact a spear or spear-heads but that 
they were religious emblems and, therefore, 
-did not come under the definition of “arms” 
in the Arms Act. Weaccept for the purposes 
of this appeal that the articles found in the 


possession of Sohba Singh were in his’ 


‘possession for the purpose of being sold as 
nishan sahibs or religioas emblems. We 
also accept the finding that in the second 
app2al the spear was kept in the possession 
of the accused also asa religious symbol. 

_ Incases under the Arms Act it is always a 
question of fact whetner the article for 
the possession of which a charge under 


the Act is made comes within the definition 
of “arms” or not. The fact that an article 
which comes within the definition of “arms” 
in the Arms Act is used for religious pur- 


poses would not relieve the person in posses: 


sion of such an arm from the operation of the 
Act. The argument that a spear which has 
the appearance of a spear,and which can be 
used as a spear, ceases to be so because it is 
called something else or because of the reli- 
gious used to which it is put is not one which 
appeals to us. In the case of Sobha Singh 
the spear-heads in his possession were electro- 
plated and this has been used by the learned 
Sessicns Judge as an argument that they 
were not spear-heads within the meaning of 
the Act. We are not impressed by this 
argument. If we were to hold that a spear 
was not a spear because it was electro-plated 
every spear or spear-head in the province 
would soon be electro plated. We have seen 
the articles in both these cases and there 
can be so doubt that they are in fact spear- 
heads and a spear and although undoubtedly 
intended primarily for religious purposes 
they could be used as deadly weapons of 
offence or defence. That they are ‘‘arms” 
within the meaning of the Arms Act we 
have no doubt, and, therefore, the accused 
are guilty of an offence for possessing them 
without having first obtained a license. 

The question remains of what punishment 
we should inflict on both these accused for 
being in possession of arms without a license, 
taking into consideration that these are the 
first cases of their kind. In thecase of Sobha 
Singh, there is no dou)t that similar articles 
have been manufactured, without protest by 
Govt. freely in the bazar adjoining the 
Golden Temple in Amritsar, an‘ in particular 
the manufacturer of these particular arms 
hasfor some 30 years carried on the busi- 
ness of manufactuiing and selling these 
articles without a license. In addition the 
fact that Govt. has exempted th se who keep 
such arms for the purpose of selling them to 
Nthang Sikh or other persons who custo- 
marily carry such spears as religious 
emblems froin the necessity of keeping a 
register of them might be taken to he an 
implied representation to those in possession 
cf such spear-heacs or spears that Govt did 
not look upon the possession of incese articles 
as objectionable, nor because of this would 
these shop-keepers think they were doing 
anything unlawful. Sobha Siugh has already 
been in jail for a period of cne month and 
eight days under his original sentence. We 
consider that this is more than sufficient 
punishment for what after all, under all 
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be purely a technical offence. The lower 
Court under all the circumstances, might well 
have been satisfied with merely registering a 
conviction. i l 

With regard to Sant Singh, the Nihang 
Sikh, the learned Magistrate who acquitted 
him recorded that the Prosecuting Sub-Inspec- 
tor had not been able tocite a'single instance 
where a Nihang Sikh has been convicted for 
carrying a spear. Nor’ has the learned 
Assistant to the Advocate-General who 
appeared in this Court on behalf of the Pro- 
vincial Govt. been able to refer us to any such 
case nor do we know of any such conviction. 
It may well be that Sant Singh thought that 
under all the circumstances, he was lawfully 
entitled to be in possession of his spear and 
as this is the first case of ite kind we consider 
that a fine of Rs. 5 will be sufficient to vindi- 
cate the law. If the fine imposed is not 
paid Sant Singh shall undergo one week's 
simple imprisonment. It has been stren- 
uously urged, and we have seen for our- 
selves, that all Gurdwaras possess these 
Spears or nishan sahib which are placed 
on the roofs of the Gurdwaras, and that when 
the Granth Sahib is taken out in procession 
these spears are also carried, but for the 
reasons given we cannot hold that because 
of this these spears are notarms. The Sikh 
community can always represent to Govt, 
that spears used solely in and about Gur- 
dwaras for religious purposes might be 
exempted from the operation of the Act. 


D, Order accordingly. 





RANGOON HIGH COURT 
Civil Revision Application No. 239 of 1940 
January 23, 1941 
Mya Bu, J. 
BANK or CHETTINAD LTD.— APPLICANT 
versus 


U CHAN HMW E— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XLI,rr. 20, 
23,0. XL, rr. 1, 4—Receiver appointed in rent suit 
taking possession of defendant's property alleged to 
be in possession of third party—Court refusing to 
allow application of third party to direct release of 
property—Appeal by third party—Plaintiff alone 
made respondent—Appeal, if bad for non-joinder of 
dufendant—Appeal, tf competent—Remedy of third 
party—Order of refusal, if falls under O. XL, r. 1 
orr. 4 and if appealable. 

The Receiver appointed ina rent suit took over the 
possession of the defendant’s property alleged to be in 
possession ofa third party. The tcird party applied 
to the Court which appointed the Receiver to direct 
him toreturn the property. The application was re- 
fused and the party filed an appeal making the plaintiff 
alone the respondent : . 


BANK OF CHETËINAD LTD. v. U CHAN HMWE (RANG) 
the circumstances, must be considered to 
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Held, (i) that the failure to implead the defendant 
as a party rendered the appeal incompetent. 84 Ind, 
Cas. 522 1) and 107 Ind. Cas. 237 (2), relied on. 

(22) that the third party being an outsider to the 
proceedings had no right of appeal against tke order 
appointing the Receiver. When his property was 
seized he could only apply to the Court todirect the 
Receiver to release the property. 1 Ind. Cas. 356 (3) 
and 48 Ind. Cas, 133 (4), dissented from. 

(tii) No appeal was maintainable by reason «of 
O. ALI, r. | (s), Civil P. C., from an order merely 
refusing the third party’s application to ¢lirect the 
Receiver to release the property inasmuch as the order 
of refusal did not fall under O. XL, r.-1 or r. 4. 


C. R. App. from an order of the Assistant 
District Court, Pyapon, dated July 10, 1940. 


Mr, P. K. Basu, for the Applicant. 
Mr. U Ba Sein for Mr. U E Maung, for the 
Respondent. 


Order.—This is an application for revision 
of an order of an Appellate Court, setting 
aside an order of the Court of first instance 
appointing a Receiver. The appeal was in- 
stituted by respondent U Chan Hmwe, whs 
was not a party to the suit in connection 
with which the appointment of Receiver 
was made. The suit was by the applicant 
bank against one Maung Tun Wa and his 
wife Ma Ngwe Hmyin for recovery of 280 
baskets of paddy or their value; Rs. 364, 
being the rent of the plaintiff’s paddy land 
which had been leased to the defendants for 
the agricultural season of 1939-40. The lease 
was effected by means of a bond executed 
by the defendants, under which the tenants 
agreed to cultivate the land and plant 
paddy during the season and pay at harvest 
280 baskets of paddy out of the produce of 
the land as rent. It was one of the terms of 
the bond, that the tenants were to regard 
the whole produce of the land as the pro- 
perty of the lessors until the quantity pay- 
able as rent was paid and to treat the 
remainder only as the tenants’ property, 
Simultaneously with the institution of the 
suit, the applicant bank filed an application 
for appointment ofa Receiver of a certain 
quantity of paddy alleged to have formed 
part of the produce of the land. In the ap- 
plication it was pointed out that that quantity 
of paddy had been removed to the thresh- 
ing-floor of the respondent U Chan Hmwe. 
The Court of first instance grauted the ap- 
plication by appointing a Keceiver. The 
formal order of appointment was worded in 
the ordinary way and ran as follows : 

“You are hereby appcinted Receiver of the said pro- 
perty, under O. XL, Civil P. O., with full powers 
under the provisions of that order... .” 

The property referred to in the order was 
described as , 
“about 500 baskets of Kauk-kyi paddy which has 
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boen removed to U Chan Hmwe's threshing-floor by 
the respondents and is lying there.” 


It appears that on receipt of the order of 
appointment, the Receiver proceeded to U 
Chan Hmwe’s threshing-floor and took ac- 
tual possession of the five hundred baskets 
of paddy. which he found lying’ there. U 
Chan Hmwe thereupon applied to the Court, 
Stating that the paddy which the Receiver 
had seized was his own paddy, that part of 
the land in respect of which the suit for 
recovery òf rent was filed was actually 
worked by him asthe lessee of the defen- 
dants and that consequently the crops raised 
on the land were those which he had raised 
and the produce thereof belonged to him, 
and praying that the order of appointment 
of Receiver might be set aside. In spite of 
the form in which the prayer was put, U 
Chan Hmwe’s application was treated in 
my opinion correctly as an application for 
directing the Receiver to release the paddy 
which the Receiver had seized. Proceeding 
upon that footing, the Court of first instance 
refused to grant U Chan Hmwe’s applica- 
tion, which was opposed not only by the 
plaintiff but also by the defendants, who 
supported the plaintiffs’ allegation that the 
paddy belonging to them had been removed 
from their land to U Chan Hmwe’s thresh- 
ing-floor. U Chan Hmwe, being dissatisfied 
with the order, filed the appeal which re- 
sulted in the order which is now sought to 
be revised. U Chan Hmwe made the bank 
only respondent to the appeal. The defen- 
dants in the suit were not made parties to 
the appeal in any capacity whatever. 

The main grounds of revision are that the 
appeal was incompetent inasmuch as the de- 
fendants were not joined as parties thereto, 
and that in any event no appeal lay from the 
order passed by the Court of first instance. 
and consequently, the Appellate Court acted 
without jurisdiction in entertaining the ap- 
peal. In my opinion, this application for 
revision succeeds upon both grounds. As 
regards the first, the incompetency of the 
_appeal is clearly shown by the principles that 
are enunciated by this Court in Chokalingam 
Chetty v. Seethaz Ache (1), and by their Lord- 
ships of the Privy Council in Chokalingam 
Chetty v. Seethai Ache (2). As regards the 
sécond ground, inasmuch as U Chan Hmwe 
was not a party against whom the order of 


jg 2B 541; 84 Ind, Cas, 522; A I R1925 Rang. 
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(2) 6 R 29; 107 Ind, Cas, 237; AI R 1927 P C252, 
solA7;4 O W N 123]; 27 L W 1; 54 MLJ 88; 
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1 40.Rang. 18; 30 Bom, L R 220; GA L J 371 
(PO. ê 


-196—97 & 98 


BANK OF CHETTINAD LTD, V. U CHAN HMWE (RANG.) 


769 
appointment of Receiver was made, he had 
no right of appealing against the order of 
appointment. The order of appointment of 
Receiver did not affect him until the paddy 
in his possession was seized. So faras the 
appointment itself is concerned, U Chan 
Hmwe was an entire outsider to the proceed- 
ings. But when. the -property in his posses- 
sion was seized'by the Receiver who was an 
officer of the Court, U Chan Hmwe had the 
right to apply to the Court to direct the 
Receiver to release the property. It was only 
upon that footing that he could make the 
application to the Court of first instance 
which appointed, the Receiver, and it was 
only upon that footing that the Court of first 
instance considered and enquired into his ap- 
plication. Consequently, the order passed by 
the Court of first instance in disposing of the 
application was tantamount to a mere order 
refusing to direct the Receiver to release 
the property. There is no provision whatever 
in the Civil P. O. to enable a party aggrieved 
by such an order to appeal against it. 
Order XLIII, r. 1 (S) allows an appeal from 
an order under r. lorr. 4 of O. XL. The 
order passed on U Chan Hmwe’s application 
by the Court of first instance does not fall 
within any of the descriptions of orders 
under either r. 1 or r. 4 of O. XL. 


If U Chan Hmwe had been a party to 
the suit against whom the order appointing 
Receiver was made, then he would have a 
right to appeal under O. XL, r. 1 (a) read 
with O. XLII, r. 1 (S); or, if the Court had 
ordered the removal of U Chan Hmwe from 
the possession or custody of the paddy in 
question, he would have had a right of ap- 

saling against that order under O. XL, r. 1 
(b) read with O. XLIII, r. 1 (S). In consider- 
ing the right of appeal, the distinction bet- 
ween an order appointing a Receiver and an 
order removing a person from the possession 
or custody of the property should not be 
lost sight of, because an order merely ap- 
pointing a Receiver does not affect the 
person in possession of the property directly, 
whereas an order for the removal of any 
person from the possession or custody of 
the property affects him directly. In 
Hudson v. Morgan (3), it was held that an 
order made under s. 503, cl. (b), Civil P. C., 
1882, (corresponding to Ô. XL, r. 1 (b) of the 
present Code), was appealable. The report of 
the case clearly shows that the order was 
an order directing the removal of the appel- 
lant from the possession of the property 


(3), 36 O 713; 1 Ind. Cas, 356; 13 O W N 654,96 L 
J 563. 
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concerned. In Agabeg v. Sundari (4), a 
Bench of the Patna High Court purporting 
to follow Hudson v. Morgan (3), held that: 


“An order dismissing an objection tothe appoint- 
ment of a Receiver of property of which the objector 
18 In possession falls witbin O. XL, r. 1, Civil P. G., 
and is appealable.”’ 


_ With due respect, the decision, as couched 
in the head-note of the case, is an extension 
of the principle underlying in Hudson v. 
Morgan (3), rather than an adoption of it; 
but, the report of the case leads me to think 
that the Receiver was not only appointed, 
but was put in possession of the property 
concerned. Inasmuch as it is always open to 
a third party like U Chan-Hmwe to sue for 
recovery of possession from the Receiver on 
the ground of title, I do not think that the 
Legislature would have" given such third 
party the right of appealagainst the refusal 
by the Court appoming the Receiver to 
direct the Receiver to give up possession of 
the property of which the Receiver has ob- 
tained possession. In my opinion, therefore, 
the respondent had no right of appeal, and 
the Assistant District Court had no jurisdic- 
tion to entertain the appeal. Upon this as 
well as upon the other ground, the applica- 
tion for revision succeeds and the order of 
the Assistant District Court is accordingly 
. Set aside. It is open to U Chan Hmwe to 
resort to remedies which are open to him ac- 
cording to law, for recovery of possession of 
the paddy in question. The respondent will 
pay the petitioner’s costs in all the Courts; 
Advocate’s fee in this Court two gold mohurs. 


Revision allowed. 


D. 
(4) 3Pat.L J 573; 48 Ind, Cas. 183; A I R 1918 


Pat. 301. 
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. NAGPUR HIGH COURT 
Civil Revision Application No. 169 of 1939 
January 8, 1941 

CLARKE, J. 

HANSRAJ AND ANOTHER— DEFENDANTS— 
APPLICANTS 

Versus 
SHANKARLAL AND ANOTHER— NON- 

APPLICANTS 

Civil Procedure Code (Act V of 1908), s. 115— 
Arbitration— Order superseding award as in excess 
of authority—Revision, tf lies. 

No revision lies under s. 116, Civil P. C., against 
an crder superseding award of arbitrators on the 
ground that the arbitrator had exceeded his authority. 

[Case-law reviswed.] 

C. R. App. of the order of the Court of 
the First Subordinate Judge, 2nd Class, 
Gondia, dated January 16, 1939 


HANSRAJ V. SHANKARLAL (NAC) 
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Mr. R. L. Asirkar, for the Applicant. 

R. B. M. B. Kinkhede, for Non-Appli- 
cant. No. 1. 

Order.—This application for revision 
is the outcome cf a suit for accounts of a 
dissolved, partnership. The parties consist 
of three groups: A the plaintiff, B the defen- 
dants Nos. 1 to 3, of whom defendant No. 1 
has died since the suit was brough®, defen- 
dants Nos. 2 and 3 being parties to this 
revision application, and C defendant No. 4. 
Group B were the active partners while 
groups A and C were sleeping partners who 
provided only the capital of the partnership 
business. The suit was instituted in August 
1935, and proceeded in the ordinary way 
until a preliminary decree was passed in 
March 1937. The preliminary decree declar- 
ed the share of the parties, the date of the 
dissolution of the partnership and ordered 
accounts to be taken of the partnership busi- 
ness. A Commissioner was appointed to 
make the accounts. He worked as Commis- 
sioner until January 18, 1938, when the 
parties all agreed to appoint him arbitrator 
and applied to the Court to that effect. The 
Court accordingly acceded to their request 
and appointed the Commissioner arbitrator 
and referred to him the following matter 
to be decided : 

“What amount each of the parties has to pay on 
account of his share in losses or what amount each 
of the parties has to receiveon account of his share in 
the profits of the partnership business, keeping in mind | 
the directions given inthe preliminary decree dated 
March 25, 1937?” 

The Court also permitted him to make 
use of the proceedings before him as Com- 
missioner. The arbitrator submitted his 
award on March 17, 1938, by which he 
directed that group A should receive 
Rs. 2,794-4-3 from group C and Rs. 1,399-9-3 
from group B. The Court gave the requisite 
time to the parties to submit their objec- 
tions, ifany, to the award. No objections 
were submitted by groups A or B but group 
C, that is to say defendant No 4, raised 
certain objections. Now it so happened that, 
apart from partnership dealings, there had 
also been private dealings between the 
parties. Certain payments made by group B 
to groups A and C were appropriated to- 
wards the private dealings, while other pay- 
ments were appropriated towards the part- 
nership dealings. The arbitrator, therefore, 
considered it impossible to make a just and 
equitable settlement of accounts as regards 
the partnership dealings unless he knew 
whether the payments appropriated towards 
the private dealings had been properly, ap- 
propriaéed. He, therefore, looked into the 

. e 
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private accounts of groups A and C and on 
finding therein that certain items had not 
been properly appropriated he debited them 
to the partnership account, thereby increas- 
ing the amount which defendant No.4 had 
to pay to the plaintiff. The objection, there- 
fore, which defendant No. 4 raised before 
the lower Court was against the deduction 
of-some @f these items. He alleged that the 
arbitrator by going into these private 
accounts, when his instructions were to look 
into the partnership accounts only, had 
exceeded his powers under the order of 
reference and had thereby been guilty of 
misconduct, and, therefore, the award was 
invalid and should be superseded. The 
lower Court has agreed with these observa- 
tions of defendant No. 4 and has superseded 
the award. Against that order both groups 
Aand B have made separate revision appli- 
cations. This order, besides dealing with 
the application of group B—defendants 
Nos. 2 and 3—will also dispose of the plain- 
tiffs application, Civil Revision No. 170 of 
1939. According to the applicants in both 
applications the Court had no jurisdiction 
to supersede the award of the arbitrator on 
such grounds since the arbitrator had not 
exceeded his authority but was required to 
look into the private account of the parties, 
otherwise he could not have come to a just 
and proper finding as to the state of the 
partnership accounts. Defendant No. 4 sup- 
ports the order of the lower Court on the 
merits and also contends that the order is 
not revisable under s. 115 of the Civil P. C. 
The first question, therefore, which requires 
to be considered is whether the order super- 
ceding the award is open to revision or not. 
One of the grounds put forward is that 
it is not revisable because it is appeal- 
able. It is said that the award was an 
agreed settlement between the parties 
and falls under O. XXIII, r.3 cf the Civil 
P.C. and is, therefore, appealable under 
O. XLIII, r. 1 (m). Whatever may be the 
views of the other High Courts on this ques- 
. tion, the view of this Court is settled by the 
Full Bench decision in Ram Dayal v. Sheo 
Dayal (1), which holds that an award in 
arbitration cannot be recorded as an adjust- 
-ment by compromise under O. XXIII, r. 3. 
lt is true that that was a case of arbitration 
without the permission of the Court, but if 
that is the law in a case of arbitration with- 
out the permission of the Court, it is the law 
a fortiori in an arbitration with the permis- 


(1)-I LR (1939) Nag. 250; 183 Ind. Cas. 128; 1939 
N L J 228; A IR 1939 Nag. 186; 12 R N 43 (2). 
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sion of the Court. ` Hence the revisability of 
the lower Court’s order is not taken away by 
its being appealable since it is not appeal- 
able. 


It is, however, contended much more 
strenuously that the order is not revisable 
because it is not a “case” within the mean- 
ing of that word in s. 115 of the Civil P. C. 
Reliance in support of this contention is 
placed on Damodar v. Raghunath (2), Kali 
Charan Sirdar v. Sarat Chundur Chow- 
dury (3), Chimanbhai v. Kesneolal (4), 
Muhammad Fakhruddin v. Rahinullah 
Shah (5), Rudra Prasad Pande v. Mathura 
Prasad Pand2 (6), Resal Singh v. Faqira 
Singh (7), Nasarwanji v. Jamshedji (8) and 
Ram Sarup v: Mohan Lal (9). For holding 
that the order is revisable the applicants rely 
on Adams v. Great North of Scotland Rail- 
way Co. (10}, Kanhaiya Lal v. Jagannath 
Prasad (11), Gobind Singh v. Bhirgu Nath 
Singh (12), Neba Ram v. Khota Bam (13), 
Harbhajan Singh-Jairam Singh v. Kalu 
Mal-Basheshar Nath (14), Gopal Das v. Baij 
Nath (15), Bhola Nath v. Raghunath Das 
(16), Ruramal Ram Nath v. Kapilman 
Misir (17), Atma Ram v. Beni Prasad (18), 
Tulsiram v. Jhanaklal (19), Satish Chandra 
Chakravarty v. P. N. Das & Co. (20) 


3 


(2) 26 B 551; 4 Bom. LR 267. 

(3) 30 C 397; 7 C W N 545 (E B). 

(4) 47 B 721; 73 Ind, Cas. 464; AI R 1923 Bom, 
402; 25 Bom. L R 443. 
ER 47 A 121; 85 Ind. Cas. 502; A IR 1925 All 
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(7) 53 A 1006; 136 Ind. Cas. 568; A I R 1932 All 
452; (1931) A L J 842; Iad. Ral. (1932) All. 216. 

(8) AIR 1932 Bom 232; 138 Ind. Cas. 215; 34 Bom, 
L R 376, Ind. Rul. (1932) Bom. 355. i 

(9) 14 L 715; 143 Ind. Cas. 309; A IR 1933- Lah, 
692; 34 P L R 65l; Ind. Ral. (1933) Lah. 337, 

(10) (1891) A C 31. 
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743; (192)) A L J 918; Ind. Rul. (193)) All. 285. 

(17) 57 A 459; 153 Ind. Cas. 65; A I R 1935 All, 353. 
(1934) AL J 989; 7 R A 435. ' 

(18) 57 A 678; 157 Ind. Cas. 894; A LR 1935 P 0 
185: 62 I A z57; (1935) O W N 997; 39 OW N1449 
(1935) O L R 580; 42 L W 554; 2 B RI; (1935) A LB 
981; 37 Bom. L R 871; (1935) A L J 1124; (1935) M W 
N 1251; 3 R POs5;17 P u T 93¢P ©), 

(19, I L R (1936) Nag. 44; 165 Ind. Cas. 556: AIR 
1936 Nag. 197; 19N LJ 151; 9R N 83. 

(20) 16 Pat. 742, 175 ind. Cas. 468; A I R !938 Pat 
231; 19 P L T 549; 10 R P 624; 4 B R 587. | 


172 


Mariam Bibi v. Amma Bibi (21) and Phool 
Chand v. Mool Chand (22). 

Adams v. Great North of Scotland Rail- 
way Co. (10), is of course relied on only 
because of the legal principles there dis- 
closed. It obviously has no bearing on the 
interpretation of s. 115, Civil P.C There 
the parties entered into a contract under 
which disputes between them were to 
be referred to arbitrator who made an 
award, The appellants before their Lord- 
ships contended that the award was ultra 
vires and corrupt. One of their complaints 
was that the arbitrator had exceeded his 
‘instructions. The lower Court set aside the 
award. Their Lordships held that the arbit- 
rator had not exceeded his jurisdiction and 
that the award could not þe attacked at p. 45 
Lord Watson observed : 

“I think IJ state the law correctly when I say that 
it will bea good ground of reduction at the instance of 
either party, ifhe is able to shew independently of 
the Regulation either that the arbiter has exceeded 
what are called in Scotland the finos compromissi, 
or that in the course of the arbitration he has dis- 
regarded any one of the express conditions contained 
in the contract of submission, or any one of those 
important conditions which the law implies in every 
SUDMISSION...ccsceeeeeess and so inthose cases where an act 
innocently committed by the arbiter amcunts to xis- 
conduct which, in the opinion of the Court, weuld 
naturally imply that justices had not been done be- 
tween the parties, the award must be set aside.” 

These observations so far as they go are 
against the applicants who have cited this 
case, but it actually does not serve as any 
guide to the interpretation of s.115 of the 
Civil P. C. whichis the section that I am 
required to interpret. 


In 1901 their Lordships of the Privy Coun- 
cil had before them the case of Ghulam 
Khan v, Muhammad Hassan (23), at a time 
when the present Civil P. O. was nob in 
force but the Code of 1882 was in force, 
Their Lordships observed at p 183+ that 
‘(the time has long gone by sirce the Courts of this 
country showed any disrositicn fo sit as a Court cf 
Appeal on awards in respect of matters of fact or in 
respect of matters of law,” 


and they referred to Adams v. Great North 
of Scotland Railway Cn. (10). In that case 
the Court had pronounced a decree in accord- 
ance with the award of the arbitrators 
which appeared on its face to he a fair and 


(21) IL R (i937) AIL 317, 167 Ind. Cas. 99: ALR 
1937 All. 65; (1936) AL J 1333; 1937 A L R130;3 R 
A 479 (F B). 

(22) A I R 1940 Oudh 405; 189 Ind. Cas. 344; 16 
Luck. 79; 1940 OW N 670; 1949 O L R446;13 R O 


58. 

(23) 290 167; 291451;6C WN 296, 8 Sar. 

(PO). 

~*Page of (1891) A. CO, — [Ed] 
+Page of 29 C.— [Kd]. 
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reasonable settlement of the matters in dis- 
pute. Their Lordships agreed with the 
finding of the Chief Court of the Punjab that 
no appeal lay from the decree and observed 
that 

“in the case ofan award revision would be more 
objectionable than an appeal. If an application in re- 
vision were admissible in a case like the present „the 
finality of any award would be open to question.” 

Their Lordships then went on te crilicise 
the action of the Chief Court in interfering 
with the decree which the lower Court had 
pronounced in accordance with the award, 
observing that even if the arbitrators had 
erred in law or in fact the award was not 
thereby vitiated, and, therefore, the Subor- 
dinate Judge by pronouncing a decree in ac- 
cordance with it had not exceeded his juris- 
diction, and, therefore, the Chief Court had 
no jurisdiction to interfere with the decree 
under the section of the old Code corres- 
ponding to s. 115 of the present Civil P. C. 
Thus their Lordships there held that the 
High Court had no jurisdiction under s. 115 
to interfere in revision with a decree passed 
by the lower Court in accordance with an 
award of arbitrators even if the arbitrators 
were wrong in deciding any points of law 
or fact. The question before me is whether 
the High Court can interfere in revision with 
an order of the lower Court which super- 
sedes an award of the arbitrators by hold- 
ing that the arbitrators had exeeded their 
jurisdiction. Ghulam Khan v. Muhammad 
Hassan (23), is not, therefore, a direct 
authority on this point, although the obser- 
vations of their Lordships which I have 
quoted would be equally applicable to either 
case. 

Damodar v. Raghunath (2), held that, 
where an award on a reference to arbitra- 
tion in the course of a suit is superseded on 
the ground of the arbitrator’s misconduct, 
the order superseding the award is not 
subject to revision. It is an interlocutory 
order and may be a ground ofappeal against 
the decree passed in the suit. The Court 
has there followeda Full Bench ruling of 
the Allahabad High Court reported in Chat- 
tar Singh v. Lekhraj Singh (24), to the same- 
effect. Ifthe arbitrator in the present case 
has exceeded his jurisdiction that would 
amount to misconduct on his part and, there. 
fore, if Chattar Singh v. Lekhraj Singh 
(24) and Damodar v. Raghunath (2), are 
good law, no revision would lie in the casa 
before me. 

Kali Charan Sirdar v. Sarat Chunde 
Chowdhry (3), ina Full Bench decision o: 


(24) 5,A 203; A W N 1883, 39 (F B). 
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the Caleutta High Court to the same effect. 
Kanhaiya Laly Jagannath Prasad (11), 
supports the applicants that the High Court 
can interfere in revision. The facts of that 
case were most exceptional because the 
lower Court had superseded the award of 
the arbitrators on a totally inadequate 
ground. As the learned Judges say the de- 
cision of the Subordinate Judge was clearly 
indefens®le. The ground upon which he 
had interfered was no ground at all for ques- 
tioning either the arbitration proceedings 
or the award. The High Court held accord- 
ingly that in the circumstances the lower 
Court had no jurisdiction to reverse the 
order of reference, which it had in substance 
done, and in superseding the order it had 
acted with material irregularity and so its 
order was liable to revision. The learned 
Judges are also careful to point out that 
their decision is not to be taken as departing 
in any way from the principle of inviolabi- 
lity which attaches to decisions, either up- 
holding or rejecting objections under para. 19 
of Sch. II to the Civil P. O. when they are 
in fact decisions upon real objections of 
invalidity to the arbitration proceedings 
and award. Inthe case before me the ob- 
jections are real objections to the invalidity 
of the award and so Kanhaiya Lal v. 
Jagannath Prasad (11), is distinguishable. 

Chimanbhai v. Keshavlal (4), follows 
Damodar v. Raghunath (2) and is against 
the applicants’ In Gobind Singh v. Bhirgu 
Nath Singh (12), the lower Court had pro- 
nounced a decree in accordance with the 
award and had refused to set it aside. The 
High Court observed that there were only 
two ways of getting rid of an award, one 
by getting it set aside under paras. 15 and 
16 of Sch. II, or by a revision application, 
‘where the lower Court had committed a 
material irregularity in the course of the 
proceedings before him to decide whether or 
not the award was objectionable. In the 
present case the lower Court has not com- 
mitted any such material irregularity in 
the proceedings before it. The learned 
Judg: had jurisdiction to decide whether 
the arbitrator had been guilty of miscon- 
duct or not and he has held that he was. 
Even, therefore, if the lower Court is 
wrong in so holding, the error has not been 
brought about by any material irregularity 
inthe proceedings and, therefore, even ac- 
cording to the Allahabad decision no revi- 
sion would lie. 

Muhammad Fakhruddin v. Rahimullah 
Shah (5) and Rudra Prasad Pande v. 
Mathura Prasad Pande (6), both support 
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the nonapplicant thet mo revision lies, 
Gopal Das v. Baij Nath. (15), also supports 
the non-applicant because it holds that al- 
though a revision may lie in certain cir- 
cumstances, it does not lie where, as here, 
objections are raised as to the proceedings 
before the arbitrator and they are the sub- 
ject of a decision by the trial Court. In 
such a case it cannot be said that there has 
been any irregularity committed by the 
Court in the exercise of its jurisdiction. 

Neba Ram v. Khota Ram (138), ina case 
where the Court accepted the award and 
not one in which it set it aside. Moreover, it 
is a Single Judge decision and only one 
Punjab case not officially reported was cited 
by the learned Judge in support of the pro- 
position that no revision lay, Harbhajan 
Singh-Jairam Singh v. Kalu Mal Basheshar 
Nath (14), was a casein which the same 
Judge held that, as the error was in the 
Court referring the case to arbitration with- 
out a properly constituted agreement to 
refer all the arbitration proceedings in such 
reference were invalid. That case can, there- 
fore, be easily distinguished, and moreover 
it has been overruled by the Lahore High 
Court in Ram Sarup v. Mohan Lal (9), 
which I shall discuss below. 

Bhola Nath v. Raghunath Das (16), isa 
case in which the arbitration proceedings 
were superseded before the delivery of the 
award by the arbitrators. Itis, therefore no 
guide. Resal Singh v. Faqira Singh (T), 
supports the non-applicant and follows Mu- 
hammad Fakhruddin v. Rahimullah Shah 
(5), Rudra Prasad Pande v. Mathura Pra- 
sad Panda (6) and Chattar Singh v. Lekhraj 
Singh (24). One of the learned Judges who 
decided Resal Singh v. Faqira Singh (T), 
was a party to the decision in Bhola Nath 
v. Raghunath Das (16). He tried to distin- 
guish the two cases but felt some difficulty 
in doing so. Nevertheless, in view of the 
direct application of three cases just refer- 
red to Chattar Singh v. Lekhraj Singh (24), 
Muhammad Feakhiruddin v. Rahimullah 
Shah (5) and Rudra Prasad Pande v. 
Mathura Prasad Panda (6), he held that no 
revision lay against an order superseding an 
award. So,ifthe case of a supersession be- 
fore award cannot he distinguished from a 
supersession after award, then the authority 
of Bhola Nath v. Raghunath Das (16), is 
considerably shaken by Resal Singh v. 
Fagira Singh (7). 

Nasarwanji v. Jamshedji (8), takes the 
same view asthe earlier decision in Damo- 
dar v. Raghunath (2), which supports the 
non-applicant. Ram Sarup v. Mohan Lat 


774 


(9), holds that no revision lies where the 
Court refused to supersede an award. The 
learned Judges observed that there is no 
difference between a case in which an award 
is set aside; and where the Court refused to 
set it aside both are interlocutory orders 
and in neither case has the suit concluded 
and in both cases further action is necessary. 
Furamal Ram Nath v. Kapilman Misir (17), 
relates to the amendment of a plaint and 
not to arbitration proceedings. The remarks 
of the learned Judge there are obiter as far 
as arbitration cases are concerned- There it 
is said : 

“IT am of opinion that aninterlocutory order which 
terminates a proceeding started by an application 
should be considered to be the ‘decision’ of a ‘case’ 
within tha meaning ofs. 115, provided such proceed- 
ings so far distinct from the suit ltself that it can 
be separated from it as aecollateral matter........... 
I would, therefore, consider each case on its own 
merits and find whether the rule accepted in the later 
Full Bench cases is applicable to it. In my opinion 
“the Court should err in doubtful cases on the side of 
entertaining a revision rather than refusing to do so, 
if it is found that the Subordinate Court exercised a 
jurisdiction not possessed by itor failed to exercise 
its jurisdiction, or acted illegally or with material ir- 
regularity in the exercise of it.” 

In Mariam Bibi v, Amna Bibi (21), a Full 
Bench distinguishes between cases in which 
the error is in the proceedings before 
the arbitrator and those in which it is 
in the proceedings before the Court. In 
the former case it holds that a revision does 
not lie, while in the latter revisicn lies. This 
case crystallizes the final view of the Allah- 
abad High Court on this vexed question. At 
p. 323* the learned Chief Justice observes : 


“Ib seems to" me that there is a clear distinction 
between the proceedings before an arbitrator and the 
proceedings in the Court itself, whether before the re- 
ference is made to the arbitrator or after the receipt 
of his award. Sofar as the proceedings before the 
arbitrator are concerned, they can be taken exception 
to by way of objections to the award when it is deli- 
vered and the trial Court has exclusive authcrity to 
consider such objections and to dispose of them final- 
ly. Whether it decides them in favour of the objector 
‘or against him, the mattar cannot be re-opened in the 
Appellate or Revisional Court because at the very most 
the trial Court has erred ona point of law in deciding 
the objection inthe way it has done. Butsofar as 
the proceedings before the Court itself are concerned, 
that Court cannot be made the sole Judge of the pro- 
pristy of its own proceedings. It should nothave the 
. final word on the quession whether it has acted with- 
out jurisdiction or with illegality or material irregu- 
larity in the exercise of such jurisdiction. In such a 
case, therefore, even if the proceedings have terminat- 
ed in a decree in terms of an award and even though 
no appeal lies from such a decree, it is open to the 
High Court to interfere in revision and set aside the 
orders whick havebeen passed by ths Court itself, 
provided they are vitiated either by want of jurisdic- 
tion or illegality or irregularity in the exercise of juris- 
diction.” 


“Page of I. L, R. 
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Àt p. 327* he observes : 


‘“ When the reference itself is chalenged on the 
ground of its initial invalidity the attack is directed 
not against the award itself but against the procedure 
adopted by the Court in its exercise of jusisdiction. 
There is ample authority in this Court in support of the 
view that the revisional powers exist.” 


In the case before me the error, if error 
there be, is one on the part of the arbi- 
trator, the only error of the Court, if there 
isan error, being ona pointof law in de- 
ciding the objection in the way it has done. 
This ruling also supports the non-appli- 
cant. 

In Pool Chand v. Mool Chand (22), the 
facts were very peculiar. There were two 
awards. After the arbitrator had given an 
award the Court remitted it for reconsidera- 
tion on a ground which the High Court 
considered improper and the arbitrator then 
gave a modified award. The High Court 
held that the Court in remitting the award 
to the arbitrator had exceeded its jurisdic- 
tion and, therefore, it interfered. The case thus 
falls within the 2nd class of case referred to 
in Mariam Bibi v. Amna Bibi (21) above 
and is therefore, distinguishable from the 
case before me. 


In Satish Chandra Chakravarty v. P. N. 
Das & Co. (20), the point was raised as to 
whether the High Court had jurisdiction 
under s. 115 of the Civil P. C. to interfere 
with the order of a Subordinate Judge 
ordering anaward of arbitrators to be filed, 
but the Court did not discuss the question 
because the case could be decided on an 
entirely different ground and accordingly 
the case was decided ona different ground. 

Finally I have been referred to Tulsiram 
v. Jhanaklal (19), as being a ease in which 
Pollock, J. had interfered in revision with 
an order superseding an arbitration award. 
That, however, was a case in which the trial 
Court accepted the award and on appeal 
the District Judge came to the conclusion 
that the arbitrators had exceeded their juris- 
diction and set aside the award. It was not 
the order of the trial Court which was being: 
revised but the order of the District Judge. 
Although Pollock, J. has at some length 
gone intu the merits and into the case law 
on the subject of superseding awards, with 
all respect, [am of opinion that that case 
could have been decided on the simple 
ground that whereas para. 16 (2) of Sch. IN 
bars an appeal except on certain grounds. 
which did not exist in that case. The Dis 
trict Judge had proceeded to hear anc 
decide an appeal and in appeal had set aside 
the lower Court’s order. Therefore the 
(1937) Al— [Ed] n 
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District Judge's order was clearly without 
LI and the High Court must inter- 
ere. 

Accordingly on a review of the above 
authorities it appearsto me to be clear that 
there is a marked preponderance of judicial 
opinion in favour ofthe view that no re- 
vision lies. That being so, it is not necessary 
td go into the merits of these applications. 
They age both dismissed with costs. Coun- 
sel’s fee Rs. 50. I allow only one set of 
Counsel’s fees. 

S. Application dismissed. 





MADRAS HIGH COURT 
Criminal Revision Case No. 373 of 1941 


and 
Criminal Revision Petition No. 354 of 1941 
July 13, 1941 
HORWILL, J. 
REX—COMPLAINANT—PETITIONER 
versus 
JAGGOPAL PRASAD AND OTHEES— 


_ ÅCOUSED-- RESPONDENTS 

Madras City Police Act (III of 1888), s. 47—Money 
found on person of accused, if can be confiscated. 

The general principle to be adopted by a Magistrate 
in considering a question whether the money found on 
the person of the accused, can be confiscated under s. 47, 
Mad. City Police Act is whether the money is likely to 
have been used in connection with the gaming. If so, 
he should order its forfeiture. If not, he should refrain 
from doing so. It is a question of fact in each case whe- 
ther money found on the person of a person convicted 
under this Act is used for gaming. The close simi- 
larity between the sums found and the sums noted on 
the betting slips is more than a coincidence. 


Cr. R. Case and Cr. R. P. under ss. 435 
and 439 of the Criminal P. C. 1898, praying 
the High Court to revise the judgment of 
the Special Honorary Presidency Magistrate 
Egmore of the Court of the Presidency 
Magistrates Egmore, Madras, dated Febru- 
ei 1941, and passed in C. C. No. 2040 of 
1940. 


The Crown Prosecutor, for the Petitioner. 
Mr. A. S. Veeraraghavan, for the Respon- 
dents. 


Order.—The first respondent has been 
found guilty of running a gaming house and 
the other respondents of gaming within the 
house. 

The only question that arises in this peti- 
tion is whether the money found in the 
pockets of the three respondents should be 
confiscated. Under s. 47 of the City Police 
Act the Magistrate may order all or any of 
the articles seized or the proceeds thereof 
to be forfeited. Various articles were found 
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about the premises, and the Police also 
seized the money that was in the pockets of 
the three respondents. The Magistrate has 
declined to forfeit the money that was on 
their person; and the question that arise in 
this revision petition—which has been filed 
by the Crown—is whether the Magistrate's 
order was a right one. 

There can be no doubt that the general 
principle to be adopted by a Magistrate in 
considering a question of this kind is whe- 


ther the money is likely to have been used 


in connection with the gaming. If so, he 
should order its forfeiture. If not, he should 
refrain from doing so. The Magistrate has 
not really considered this question at all; 
but has said that he intends following the 
practice of his Court to declare forfeited 
such money aS may be found on the floor, 
and no more. The gaming of which the 
respondents were guilty was betting on 
horse races. When bets are made, money 
is taken and betting slips written in dupli- 
cate, one kept by the owner and the one by 
the client. The point on which the Crown 
rely is thatethe sum of money found on the 
persons of the accused roughly corresponds 
with the value of the betting slips. It is not 
to be expected, the learned Crown Prosecutor 
says; that money should be lying about on 
the floor, One would expect, when a bet 
is made, that the person conducting the 
betting would put the money in his pocket 
not elsewhere. From the first respondent 
was recovered a sum of Rs. 443-11-0. The 
value, of the betting slips on his person 
amounted to Rs. 188. Ina tin box belong- 
ing to him were found betting slips amount- 
ing to Rs. 272. Thus the total value of 
betting slips found in his possession was 
Rs. 460-14-0, a little over Rs. 17 more than 
the value of the money found in his pockets. 
On the person of the second accused was 
cash to the value of Rs. 19-4-0 and betting 
slips of the value of Rs. 24-8-0. On the 
person of the third accused cash was found 
to the value of Rs. 35-8-0 and betting slips of 
the value of Rs. 52-6-0. Itis a question of 
fact in each case whether money found on 
the person of a person convicted under this 
Act was used for gaming. The close similar- 
ity between the sums found and the sums 
noted on the betting slips seems to be more 
than a coincidence, and I have little doubt 
in my mind that the money found on the 
persons of the three accused was money 
used by them for gaming. The learned 
Magistrate’s rule of thumb may do well 
enough in the average case, where there is 
no evidence one way or other to indicate 
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whether the money found on the person has 
been used for gaming or not; but where 
there is evidence pointing one way or the 
other, the Magistrate is bound to take that 
evidence into consideration and not to rely 
entirely on his rough rule of practice. 

The petition is, therefore, allowed and the 
money seized by the Police ordered to be 
forfeited. j 


N.-D; ` Petition allowed. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 13 of 1941 
April 24, 1941 
BLACKER, J, 
SHIV RAM BATTA— PETITIONER 
VETSUS 
D. D. DESAI, owner or DESAI AND Co. 
FILM DISTRIBUTORS, LAHORE, AND 


OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXIX 
r. 2 (3)—Suit for injunction—Plainitff obtaining 
temporary injunction against defendant pending 
hearing of sutt—Injunctton disobeyed— Plaintiff's 
application under O. XXXIX, r. 2 (3) for action 
against defendant and certain other persons—Suit 
compromised—A pplication withdrawn and dismissed 
by Court—In consequence of subsequent happenings 
plaintiff filing second application under O. XXXIX, 
T. 2 (3) for action in respect of same breach— Action 
held not justified—O. XXXIX, r. 2 (3), whether 
coercive or punitive. 

The plaintitf brought a suit for an injunction against 
the defendant and obtained a temporary injunction 
ending: the hearing of the case. This temporary in- 
junction was disobeyed and he putin an application 
under O. XXXIX. r. 2 (8), Civil P. ©., asking the Court 
to proceed against the defendant and certain other 
persons under this provision. Later on, however, in 
pursuance of an agreement with the defendant com- 
promising the original suit, he withdrew this applica- 
tion, upon which it was dismissed by the Court. In 
consequence of certain subsequent happenings, he 
again came to the Court with 4 fresh application for 
action to be taken under r. 2(3), O. XX XIX, in res- 
pect of the same breach : 

Held, thateven if O. XXXIX, r. 2 (3) was to be 
regarded as punitive and the second application could 
legally lie this was notacase in which that applica- 
tion ought to be granted. For one thing, although this 
would be no legal bar to the granting of it, the original 
suit has been decided and decided by a compromise 
between the parties and not by a forced adjudication, 
In the second place, the plaintif himself with- 
drew his first application and must be presumed 
at that time to have been satisfied with what he had 
got from the compromise. In the third place, by per- 
mitting this withdrawal, the Court mustbe held to 
have condoned the contempt of its authority and if 
the object of this provision were merely punitive, 
then once the Court itself had decided that it was 
prepared to overlook the breach and not proceed against 
the offender, the only remedy would be by way of 
appeal. In bringing this second application the plaint- 
iff was merely trying to have an effective counter-blast 
against a notice served on the plaintiff by one of the 
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‘opposite parties to the application threatening a suit 


on the ground that application for injunction was 
brought against him mala fide and was not actuated by 
a motive to vindicate the honour of the Court. 

Quaere.—Whether the provisions of r. 2 (3) of 
O. XXXIX, Civil P. O., are coercive or punitive. 


©. R. P. of the order of the Senior Bub- 
Judge, Ludhiana, dated November 13, 1940. 

Mr, Mela Ram, for the Petitioner. < 

Messrs. Kahan Chand and Devi Das, for 


the Respondents.: 


Order.—The matters leading up to this 
petition for revision are as follows: The 
petitioner brought a suit for an injunction 
against the respondent and obtained a tem- 
porary injunction pending the hearing of 
the case. This temporary injunction was dis- 
obeyed and he put in an application under 
O. XXXIX, r. 2 (3), Civil P. C., asking the 
Court to proceed against the respondent 
and certain other persons under this pro- 
vision. Later on, however, in pursuance of 
an agreement with the respondent compro- 
mising the original suit, he withdrew this 
application, upon which it was dismissed by 
the Court. In consequence of certain sub- 
sequent happenings, he again came -to the 
Court with a fresh application for action to 
be taken under this rule in respect of the 
same breach. This was dismissed by the 
Court and its order was upheld by the 
lower Appellate Court on the ground thatin 
law no second application could lie. The 
present petition for revision is against his 
decision and goes upon this point of law. 

With regard to the point of law, I must 
say that the answer is not very clear. It 
seemsto me to depend very largely upon 
whether the provisions of O. XXXIX, r. 2, 
(3), are coercive or punitive. If they are 
merely coercive, it would seem that an ap- 
plication under this rule wasa matter solely 
between the parties analogous to an ordinary 
execution application. If, on the other hand, 
they are to be regarded as punitive, it would 
bea proceeding in the nature of a proceed- 
ing againsta contempt of Court, the Court 
itself defending its own authority against 
the contempt which consisted of the disobe- 
dienee of its orders, No very clear authority 
has been shown on this point. A reference 
was made in arguments to Ottapurakkal 
Thazath Suppi v. Kunhi Koya (1) in which 
the argument was raised by Counsel and 
apparently found favour with one of 
the Judges on the Bench, that the omission 


of certain words from the old s. 493, Civil 

(1) 39 M 907; 34 Ind. Cas. 588; A I R 1917 Mad, 448; 
30 M L J 523: 3 L W 430; 19 ML T 314; (1916) 1 M 
y A 
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P. C., indicated that the provision, as now 


drafted, was not meant to be coercive but. 


punitive. With the utmost respect, I do 
not find it very easy to follow this 
argument. The reason for the omission 


of the words may be that they did not 
appear to be necessary, especially in view 
of the language ofs. 94, Civil P. C. More- 
over, the enactment of the very next sub- 
rule ofthe same rule, which provides for 
the payment of compensation to the party 
entitled thereto, suggests that the Legisla- 
ture had in its mind, in the enactment of 
this provision, the enforcement of the rights 
of the decree-holder as wellas,if not also 
rather than, any idea of punishing the of- 
fender. Onthe other hand, if the object of 
the provision were held to be not coercive. 
it would mean that the Court of a Sub- 
ordinate Judge’was being given the power 
to punish a contempt of itself committed 
coram non judice andas such a Court, not 
being a Court of Record, ordinarily has 
no such power, it is not easy to see why the 
Legislature should have been so anxious to 
give it the power in the case of this 
particular kind of contempt and not to give 
it the ‘power in the case of other kinds of 
contempts which could easily be very much 
more serious and more obvious. .Moreover, 
the language ofs. 94, Civil P. O., suggests 
that it is not only the injunction but the en- 
forcement of it by detention in the case of 
disobedience, that is designed to prevent the 
ends of justice being defeated. 

It seems to me, therefore, by no means 
easy to decide whether the intention of this 
provision of the law is coercive or punitive. 
If it were held to be punitive, then there 
would be some force in Mr. Mela Ram’s 
argument for the petitioner that the Court 
was bound to uphold its own authority 
against a clear breach of it and, therefore, 
the mere fact that the person, in whose 
favour the injunction had been granted, did 
not wish to proceed would be no justifica- 
tion for the Court to wash its hands of 
the responsibility of disposing of the matter. 
It would seem to follow from this, as Mr. 
Mela Ram urges, that as long as the Court 
shirked the responsibility, the applicant 
could continue to remind it of its duty. On 
the other hand, if the object of the pro. 
vision is coercive, then it appears to me 
to be ,purely a matter affecting the rights 
of the parties. There is a good deal of 
-force in the argument used in this very 
case by the learned Senior Subordinate 
Judge that in the case of disobedience of 
a final injunction, the Court would not ordi- 
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narily interfere unless moved by the party. 
It would not trouble itself over the matter 
otherwise. Now, if the provision of the Civil 
P. C. in this respect is a coercive provision, 
that is to say, it has been inserted as a 
means of enabling the Court to help the 
decree-holder in getting his decree enforced, 
then the matter would appear to me to 
be merely one between the parties; and in 
acase where an application had been made 
and withdrawn by the aggrieved party, who 
had expressed himself satisfied, it would 
probably be correct to hold as the lower 
Courts have held, that no second applica- 
tion could be entertained. ; 

I have stated the two points of view on 
the question of law and what appeared to 
me to be the arguments in favour of both: 
but in the present revision petition I have 
come to the conelfsion that I do not find 
myself called upon to decide this question 
of law, because I am Satisfied from the 
facts of the case that even if Mr. Mela 
Ram’s argument were to be accepted and it 
were to be held that a second application 
could legally lie this is not a case in which 
that application ought to be granted. For 
one thing although this would be no legal 
bar to the granting of it, the original suit 
has been decided and decided by a compro- 
mise between the parties and not by a 
forced adjudication. In the second place, 
the petitioner himself withdrew his first 
application and must be presumed at that 
time to have been satisfied with what he 
had got from the compromise. In the third 
place, by permitting this withdrawal, the 
Court must be held to have condoned the 
contempt of its authority and if the ob- 
ject of this provision were merely punitive, 
it seems to me that once the Court itself 
has decided that it is prepared to over- 
look the breach and not proceed against 


the offender, the only remedy would 
be by way of appeal. In this case 
there has been an appeal and it is 


clear that the Appellate Court, which de- 
finitely says that in its opinion the grant 
of this application would be an abuse of 
the process of the Court, is of the same 
opinion as I myself am. In the next 
place, I am not very satisfied with 
what appears to be the motive of the 
petitioner in bringing this second appli- 
cation. It would seem that one of the 
other respondents who were joined in this 
injunction with the respondent to this peti- 
tion, has served a notice on the petitioner 
threatening to bring a suit on the ground 
that the application for injunction was 
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brought against him maliciously and mala 
fide and without sufficient and probable 
cause.It seems to me, therefore, that in bring- 
ing this second application the petitioner is 
merely trying to have an effective counter- 
blast against this threatened suit. I am 
not satisfied that he has in any way at heart 
the honour of the Court whose authority he 
says has been condemned. In conclusion, 
therefore, I am satisfied that even if a se- 
cond application could legally lie, this is not 
a fit case in which such an application should 
be granted. I, therefore, decline to interfere 
by way of revision with the order of the 
Courts below and dismiss this application 
with costs, 


D. Application dismissed, 
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MADRAS HIGH COURT 
Criminal Revision Case No. 1 and 
Petition No. 1 of 1941 
July 16, 1941 
HORWILL, J. 

In re, PERIYA YELUMALAI CHETTI 


“AND OTHERS-—PETITIONERS 

Madras Gaming Act (III of 1930), ss. 3, 6, 8, and 
9—House used for wagering or betting on horses— 
Whether “ common gaming house’’—Papers relat- 
ang to horse racing found inside—Whether in itself 
evidence that house was used as common gaming 
house and that persons found therein were present 
for gaming—Persons found calculating what was 
ue by orto various persons as result of betting— 
Person guilty under s.8 rather than s. 9—If good 

reason for interfering with conviction. 


A house in which betting on horse racing takes 
place, isa common gaming house within the meaning 
of s. 3. The wording of s. 4 (4) and (ti) does not 
make it impossible tə apply the definition of “a com- 
mon gaming house ’’ to a house in which wagering 
or betting on a horeə takes place. The mere fact that 
papers relating to horse racing are found inside would 
under s. 6 in itself be evidence thatthe house was 
being used as a common gaming house and that all 
the persons found therein were present for the purpose 
of gaming. 192 Ind. Cas. 736 (1), referred to. 

The fact that the other accused were in this house 
calculating what was due by or t> various persons as 
a result of the betting on horse races only shows that 
these persons were present inthat house for the pur- 
pose of assisting the persons who were conducting the 
betting ; but not that they themselves were actually 
gaming. Despite the fact that the presence of the other 
accused is evidence under s.6of the fact that they 
were there for the purpose and be guilty unders, 8 
rather than under s. 9, this not is a suffcient reason 
for interfering with the coaviction or the sentence im- 
posed by the trial Magistrate. 


Cr. R. Case and P. to revise the judgment 
of the Sub-Divisional Magistrate, Trivel- 
lore, dated December 31, 1940. 


In re, PERIYA YBLUMALAI CHETTI (MADR.) 
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Messrs. F. S. Vaz, T. R. Venkatarama 
Sastri, K. Seshagiri Rao Naidu and 
Krishnamurthi, for the Petitioners.. 

The Public Prosecutor, for the Crown. 

Order.—The Inspector of Police, Ponneri, 
who was examined as P. W. No. 1 in this 
case, obtained a warrant from the Deputy 
Superintendent of Police unders. 5 (1), Mad. 
Gaming Act (IIT of 1930) to search the house 
belonging to accused Nos.land2. He went 
to that house and saw two persons lying 
inside the doot and others busy writing 
something. He posted a constable and a 
bus conductor to see that nobody ran away 
and went to the front of the house. There 
he found accused Nos. 1 and 3 keeping watch. 
He knocked on the door and if was opened 
by accused No. 2 after accused Nos. 1 and 3 
had called to those inside. Inspector entered 
the house and found accused Nos. 6 and 9 
lying down on the pial while others were 
busy writing slips of paper. He made a 
search and amongst other things found a 
large number of papers of various kinds 
relating to the business of betting on horse 
racing. He made out a charge sheet, and 
on his evidence the Stationary Sub-Magis- 
trate of Ponneri has found accused ‘Nos. l 
and 2 guilty under s. 4 (1) and accused 
Nos. 460 19 guilty under s. 9 of Mad. Act 
ITI of 1930. All the convicted accused have 
filed this revision petition. 

The principal point argued in this peti- 
tion is whether the house that was searched 
and raided wasa “common gaming house” 
within the meaning of the definition found 
ins. 3 of that Act. The main part of the 
section no doubt reads as if it did not apply 
to horse racing, because it refers to a ‘‘room 
or place in which cards, dice, tables or other 
instruments of gaming are kept or used”; 
such expressions being hardly applicable to 
the slips drawn up in connexion with betting 
on horse racing. But para. 2 of that sec- 
tion, which is found only in this Act of 1930 
says that “gaining...... includes wager- 
ing or betting on a horse race...... ” That 
being so, one must conclude that a house in 
which wagering or betting on horse race 
takes place is a common gaming house. 

The objection to the above conclusion is 
the wording of ss, 4 (i) and 4 (ii) which 
undoubtedly does suggest that s. 4 was 
intended to deal with gaming on a horse race 
alone, thus suggesting that the res of the 
Act applied to gaming other than gaming 
on horse races. The learned Public Pro- 
secutor has, however, pointed out that it is 
not necessary to draw this conclusion. Bec- 
tion 4 (ii) makes liable to punishment gny 
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person found gaming on a horse race, the 
wording of this sub-section being entirely 
different from that of any other provision 
of the Act dealing with gaming in general. 
Section 4 (i) is worded very much the same 
as S. 8, and it has, therefore, been argued 
that if s. 8 applied to horse racing also, 
s. 4 (1) would be redundant; but, for some 
Teason not very clear, the punishment 
‘awarded in s. 4 (i) is different from that for 


gaming in general under s. 8. It cannot be. 


said, therefore, that the wording of ss. 4 (2) 
and 4 (ii) makes it impossible to apply the 
definition of a common gaming house to a 
house in which wagering or betting on a 
horse race takes place. The apparent reason 
for this difficulty in construing the Actas 
a whole arises from the fact that Act III of 
1930 is based on an older Act of 1890, the 
wording of which has to a great extent been 
embodied in Act III of 1930, insufficient care 
having been taken in the grafting of the new 
provisions on to the old Act. The import- 
ance of the point whether a ‘common gaming 
house” can be applied to a house in which 
betting on horse raciug takes place relates 
to s. 6, for under that section “cards, dice, 
gaming table or cloth, board or other instru- 
ments of gaming” are evidence that such 
place is used as a common gaming house; 
so that if the house in question was a com- 
mon gaming house the mere fact that papers 
relating to horse racing were found inside 
would in itself be evidence that the house 
was being used aS a common gaming house 
and that all the persons found therein were 
. present for the purpose of gaming. 

Jt is argued on the authority in Benoy 
Krishna Ray v. Emperor (1), that the mere 
fact that certain papars relating to horse 
racing were found inside the house in ques- 
tion is not-sufficient, even if we make use of 
s. 6 of Act III of 1930, to warrant a conclu- 
sion that the house was used asa common 
gaming house. Inthe present case a large 
variety of papers were found in the house 
relating to horse racing and, above that, a 
number 
making betting calculations. It is possible 
to conceive of cases where a person may 
have a common gaming house in one place 
and then take to his private house certain 
books when the day’s proceedings are over. 
In such a case his private house would not be 
a cofMnon gaming house; but in the present 
case all the circumstances point to the fact 
that this house was used as a common 
gaming house. Itis of course possible, as 


(1) AIR 1941 Cal. 32; 192 Ind. Cas. 736; 42 Cr. L 
J 319; 13 R C 344. 
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has been argued, that the betting actually 
tock place somewhere else and that the slips 
and other papers were taken away to the 
house searched after the business was over 
and that the only purpose for which the 
house itself was used was for calculating the 
results of the bets and determining to whom 
money was due. Ithink it, however more 
reasonable to draw the conclusion the learned 
Magistrate did, especially in view of the 
provisions of s. 6, which enables a Court to 
take as evidence of a building being a com- 
mon gaming house the mere fact that the 
paraphernalia of betting were found in It. 
There is no evidence which points to or 
suggests a contrary conclusion. 

The facts found by the lower Court were 
that accused No. 1 and 2 were keeping a 
common gaming house and that the petition- 
ers were in that “house for the purpose of 
gaming. So far as accused Nos. 1 and 2 are 
concerned, there can be no doubt that this 
finding was correct. The fact that the other 
accused were in this house calculating what 
was due by or to various persons as a result 
of the betting on horse races only shows that 
these persons were present in that house for 
the purpose of assisting the persons who were 
conducting the betting; but not that they 
themselves were actually gaming. Despite 
the fact that the presence of the other 
accused is evidence under s. 6 of the fact that 
they were there for the purpose, if I were 
trying the case myself, I would be inclined 
to find the other accused guilty under s. 8, 
rather than under s. 9, but I do not consider 
that this is a sufficient reason for interfer- 
ing with the conviction or the sentences 
imposed by the trial Magistrate. The appel- 
lants, who have been fined only Rs. 75 in 
the case of accused Nos. land 2, and Rs 50 
in the case of others, may be considered to 
have got off lightly. The petition is accord- 
ingly dismissed. 


N.-D, Petition dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 435 of 1939 
January 24, 1941 
B. K. MuKHERJEA, J. 
MAHESH CHANDRA BAYAN— 
DEFENDANT—APPELLANT 
VETSUS 
MANINDRA NATH DAS MINOR AND 


OTHE RS— RESPONDENTS 
Evidence Act (I of 18725, s. 44—Whether permis- 
sive or prohibitive — If destroys substantive right 
existing independently of Evidence Act — Minor — 
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Decree against—Suit for setting aside of, on ground 
of gross and culpable negligence of guardian ad 
litem, if maintainable — Remedy by way of review, 
uf available — Guardian's failure to defend suit 
when good defence was available is gross and culpuble 
negligence. 

The provision of s. 44, Evi. Act, is permissive and 
not prohibitive. It allows a party to avoid a judgment 
by proving fraud or collusion but it does not destroy his 
substantive right which exists independently of the 
Evi. Act. [p. 783, col. 2.) 

Gross and culpable negligence on the part of the 
guardian ad litem would be a sufficient ground to 
enable the infant by a suit, to set aside the decree 
obtained against him. The minor’s right to bring such 
suit is an exception to the ordinary rule according to 
which adecree can be set aside only on grounds of 
fraud and collusion, and is upon broad principles of 
equity, justice and good conscience. Neither ss. 2 and 
44, Evi. Act nor s. 11, Civil P. C., bar sucha suit. 
Lalla Sheo Churn Lal v. Ramnandan Dobey (12), 
followed, 138 Ind. Cas. 465 (4) and In re Hoghton ; 
Hoghton v. Fiddey (13), relied on. 180 Ind. Cas. 51 
(1), dissented from. [p. 784, col. &; p. 781, col. 2.) 

[Case-law discussed. | 
' The minor cannot, however, apply for review of the 
judgment onthe ground of culpable negligence on the 
part of the guardian ad litem, for, a review on the 
ground of negligence cannot strictly speaking be said 
to be ejusdem generis with an error apparent on the 
face of the record, or discovery of new and important 
evidence. 72 Ind. Cas. 566 (11), relied on. Raghubar 
hh v. Bhikya Lal (9), not approved. [p. 782, col. 


The negligence of the guardian in order to be a good 
ground for the avoidance of a decree must be of sucha 
character as to justify the inference that the minors’ 
interests were not at all protected, and in substance, 
though not in form, the minor went unrepresented in 
the trial Court. 138 Ind. Cas. 465 (4), relied on. [p. 
784, col. 2.1 

The failure on the part of the guardian to defend the 
suit when there was a perfectly good defence available, 
resulting inserious loss of rights of the infant would 
amount to gross and culpable negligence. [ibid.] 


A. from the appellate decree of the Special 
Sub-Judge, Assam Valley District at Gauhati, 
dated June 13, 1938. 


Messrs, Mahendra Kumar Ghose and 
Holt Ram Deka, for the Appellant. 


Mr. Jnananath Bora, for the Respondents. 


Judgment.—This appeal is on behalf of 
defendant No. 1 and it arises out of a suit 
commenced by three minor plaintiffs through 
their maternal uncle as next friend to estab- 
lish their title to the property in suit on 
setting aside an ex parte decree, which was 
obtained by defendant No. 1 in a suit, to 
which the plaintiffs along with other persons 
were impleaded as partiesdefendants. De- 
fendant No. 1,Mahesh Chandra Bayan, and 
the pro forma defendant No. 4, Pitambar 
Das, are the two surviving brothers of Gopi 
Nath Das, the father of the plaintiffs. The 
plaintiffs’ case is that the three brothers 
lived separately and had independent sources 
of income and that the disputed property be- 
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longed exclusively to Gopi Nath being pur- 
chased by him with his own money and the 
other two brothers had no right to, orinter- 
est in the same. Gopi Nath died in 1930. 

In 1934, a creditor of Gopi Nath obtained 
a decree against him and attached the pro- 
perty in suit in execution of his decree. 
Mahesh, defendant No. 1, preferred a claim 
setting up his right to one-third share of the 
property. His claim was rejected. eThere: 
upon he filed a suit, being suit No. 934 of 
1934, for establishing his title to one-third 
Share of the property, making the plaintiffs 
and Pitambar parties tothe suit. The plaint- 
iffs were represented in that suit by their 
mother as natural guardian. The natural 
guardian entered appearance and filed a 
written statement on behalf of the infants, 
resisting the claim of Mahesh to any share 
of the property and asserting the exclusive 
title of the infants to the whole property. 
It appears from the records of that suit that 
this written statement was filed on August 
6, 1934 and on August 20, following, issues 
were framed. On September 4, 1934, the 
mother applied for the examination of her- 
self as well as of another witness on commis- 
sion and that prayer was granted. The 
witnesses, however, were not eventually exa- 
mined and a few days later the mother made 
an application stating that she was unable 
to conduct the suit on behalf of the infants 
and prayed that she might be discharged 
from guardianship and that another guar- 
dian might be appointed in her place. This 
application was rejected by the Court and 
thereupon, she abandoned all contest and 
the minors practically remained unrepre- 
sented in the further proceedings of the 
suit which culminated in an ex parte decree 
in favour of Mahesh declaring his one-third 
share in the property in suit. On the 
strength of this decree, it is said, a creditor 
of Mahesh whowas made defendant No. 2 
in this suit attached his one third share of 
the property and likewise defendant No. 3, 
a creditor of Pitambar, also attached his one- 
third share in the same. The plaintiffs’ case 
is that neither Mahesh nor Pitambar has 
any interest in the property and the ex parte 
decree which was passed in the previous suit 
was not binding on them. Pitambar, who 
was made defendant No. 4,. did not contest | 
the suit and it was contested by defendant 
No. l alone. The case of defendan#No. 1 
was that the minors were properly represent- 
ed inthe previous suit and the decree in 
that suit operated as res judicata and a bar 
to the present litigation. 

The trial Court dismissed the suit hold- 
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ing that the mother of the infants having 
been-formally appointed a guardian ad litem 
by the Court, represented the minor plaint- 
iffs effectively and that as she hada bro- 
ther who was a Pleader of that Court, under 
whose advice she acted she must be deemed 
to have acted bona fide and not negligently 
when she gave up contesting the suit. On 
the merits, however, the learned Munsif 
found that the property in dispute belonged 
exclusively to Gopinath and Mahesh and 
Pitambar had no interest init. There was 
an appeal taken against this decision to the 
Court of Appeal below and the special sub- 
ordinate Judge, who heard the appeal, re- 
versed the decision of the trial Court and 
decreed the suit. In the opinion of the 
learned special subordinate Judge, the Court 
in the previous suit ought to have appointed 
another person as guardian for the infants 
when the mother refused to act further in 
that capacity, and though technically the 
minors were not unrepresented, the Judge 
held that it was gross negligence on the part 
of the mother not to contest the suit by 
adducing evidence atthe time of the trial. 
On the merits, the special subordinate Judge 
agreed with the trial Court in holding that 
the property belonged solely to Gopinath. 
It is against this decision that the present 
second appeal has been preferred. 

The learned Advocate, who appears for 
the appellant, has taken two points in sup- 
port of the appeal. He has contended, in 
the first place, that, in the absence of fraud 
‘or collusion, mere negligence on the part of 
the guardian is not a sufficient ground upon 
which a decree obtained against the minor 
can be set aside in a subsequent suit insti- 
tuted by him. The second ground is that on 
the facts admitted and found the Court of 
appeal below ought to have held that there 
was no culpable or gross negligence on the 
part of the mother and that she acted in 
good faith. 

The first point raises a question of some 
nicety upon which there is considerable di- 
vergence of judicial opinion. The latest 
pronouncement of this question is that of 
the Full Bench of the Bombay High Court 
. in Krishna Das Padmanabhrao v. Vithoba 
Annappa (1), where it was held by three 
learned Judges that gross negligence, apart 
er gules or collusion, on the part of the 
next friend or guardian ad litem does not 
afford the basis of a suit to set aside a dec- 
ree obtained against a minor. There were 
previous decisions of the Bombay High Court 


e (1VILR (1989) Bom. 340; 180 Ind. Cas.51; ATR 
1939 Bom. 66; 41 Bom. L R 59:11 R B 280 (F B). 
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which took a contrary view, but those deci- 
sions were overruled by the Full Bench and 
held to have been incorrectly decided. 
Though the Full Bench decision attempted 
to settle the law so far as the Bombay Pre- 
sidency is concerned, yet the cleavage of 
opinion between the Bombay High Court 
and the other High Courts in India still re- 
main marked. In the Allahabad High Court 
there wasa conflict of opinion on this point 
between the observations made in Bent 
Prasad v. Lajja Ram (2) and in Brij Raj 
v. Ram Sarup (3), which necessitated a 
reference toa Full Bench: vide Siraj Fatma 
v. Mahmud Ali (4). The three Judges, who 
constituted the Full Bench, however, failed 
to reach an agreement, Sulaiman, C. J. and 
Sen, J., who were two ofthe three Judges 
composing the Bench, held definitely that a 
minor has the right to avoid a decree passed 
against him on the ground of negligence of 
his guardian ad litem and this right, which 
was recognized in English Law, was not 
founded on any peculiarity of the English 
legal system butupon broad principles of 
equity, justice and good conscience. There 
was no reason, therefore, why this principle 
should not be recognized in India. 

Boys, J., on the other hand dissented from 
the majority view and expressed his opinion 
thats. 44, Evi. Act, which allows evidence 
to show that a judgment has been obtained 
by fraud or collusion, makes the only ex- 
ception to the operation ofthe rule of res 
judicata embodied ins. 11, Civil P. ©. To 
allow evidence of negligence onthe part of 
a guardian as relevant for the purpose of 
destroying the effect of a decree or judg- 
ment would be to act upona rule of evidence 
not embodied in the Evi. Actor any other 
statute and was therefore, prohibited by s. 2, 
Evi. Act. 

In Madras the course of decisions has 
been uniform throughout and it has been 
held that a minor against whom an ex parte 
decree was passed could institute a fresh 
suit to avoid a decree on the ground of gross 
negligence on the part of the guardian ad 
litem even though no fraud or collusion were 
established : vide Chunduru Punnayyah v, 
Rajam Viranna (5). This view has also 
been taken in the majority of decisions of 


(2) 38 A 452, 35 Ind. Cas. 63; A IR 1916 All. 324;)5 
AL J 438. 

(3) 48 A 44; 90 Ind. Cas. 749; A I R1926 All. 36; $; 
ALJ 901. 


(4) 51 A 646: 138 Ind. Cas. 465; A I R 1932 Au 
293; (1932) A LJ 437; Ind. Rul (1932) All. 418; 16 R 
D 327 (© B). 

(5) 45 M 425; 70 Ind. Cas. 668; A I R 1922 Mad, 273; 
42 ML J 429; 15 L W 427; (1922) M WN 213, 
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the Lahore High Courb and the only case 
ini which a contrary opinion has been ex- 
pressed is that in Imam Din v. Puran 
Chand (6). The Patna High Court has 
adopted the Madras view [vide Ganganand 
Singh v. Rameshwar Singh (7), Mathura 
Singh v. Rama Rudra Prasad Sinha (8)), 
and has gone to the length of saying that 
gross negligence amounts to fraud and 
affects the proper representation of the 
minor and takes away the jurisdiction of the 
Court to pass a decree. 

In the Calcutta High Court there is no 
authority exactly in point, but there are at 
least two reported cases where this matter 
has been discussed. I will first of all ex- 
amine these decisions with some care witha 
view to ascertain, if possible, as to whethe1 
there is any authoritative pronouncement 
by our Court on the law on this point. The 
first of these cases is that of Raghubar Dyal 
v. Bhikya Lal (9). This case arose out of 
a suit instituted by the plaintiff, Bhikya Lal 
Misser, to recover certain properties on a 
declaration that the sale of these properties 
in execution of a decree was fraudulent and 
void. He attacked the bond executed by 
‘his father as his guardian and upon which 
the decree was obtained as a collusive docu- 
ment and the whole of the proceedings in 
the suit leading up to the sale of the pro- 
perties waschallenged as fraudulent. The 
trial Court gave him a decree but on appeal 
to this Court the decree was reversed. The 
appeal was heard by two learned Judges 
(Field and O’Kinealy, JJ.) who delivered 
separate but concurrent judgments. Field, J. 
in course of his judgment referred to the 
casein Gregory v. Molesworth (10), which 
ary is right to follow the rule of law, where it is 
held an infant is as much bound by a judgment in his 
own action as ifof full age; and this rule is general, 


unless gross laches, or fraud and collusion appear in the 
prochein ami, then the infant might open it by a new 
1 


The learned Judge after that referred. to 
the practice in the Chancery Court that if 
it were sought to question adecree passed 
against a minor onthe ground of fraud cr 
collusion, this might be done by an original 
bill. Ifit were sought toimpeach a decree 
on the groundof gross negligence that the 
next friend had omitted to put forward pro- 


(6) 1 L 27; 55 Ind. Cas. 833; A 1R1920 Lah. 417; 
84 P L R 1920. 

(7) 6 Pat. 338; 1(2 Ind. Cas, 499; A I R 1927 Pat. 
271; 8.P L T 730. 
' (8) 14 Pat. b24; 162 Ind: Cas. 235; A I R 1936 Pat. 
231; 16 P L T 484; 2 B R 423; 8 R P 522. 


(4) 12 O 69. 
(10) (1736-55) 3 Atk. 626, 
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per or available grounds of defence, this 
was usually done by re-opening the original 
case upon motion or petition. It was then 
observed that in this country the procedure 
was different. If the infant desired to have 
a decree set aside on the ground that his 
next friend neglected his interests, the pro- 
per mode of procedure would be to apply 
for review under the Civil P. C., but if he 
wanted to have it set aside by a separate 
suit, he can proceed only on grounds of 
fraud or collusion. The other learned Judge 
did not discuss this point but simply said 
that as there was no fraud proved, the 


‘decree and the execution were good and the 


plaintiff was out of Court as he could not 
reach the property without setting aside the 
sale. AsI read the facts of this case, the 
plaintiff attempted to have the decree and 
the execution sale vacated, not on the 
ground of any culpable negligence on the 
part of the guardian but only on grounds of 
fraud and collusion. In the opinion of the 
High Court he failed to establish his case. 
The observation of Field, J. was, therefore, 
in the nature of an obiter. It would be 
noticed, however, that in the opinion of the 
learned Judge the minor had a remedy even 
when there was gross laches on the part of 
the next friend, but the remedy, according to 
him, lay by way of an application for review 
of judgment under the Civil P. C. 


It is doubtful whether in view of the 
pronouncement of the Judicial Committee 
in Chhajju Ram v. Neki (11), this remedy 
is at all open to the minor; fora review on 
the ground of negligence cannot strictly 
speaking besaid to be ejusdem generis with 
an error apparent on the face of the 
record, or discovery of new and important 
evidence. l 


The other case decided by this Court is 
that in Lalla Sheo Churn Lal v. Ram- 
nandan Dobey (12). Here a suit, instituted 
by certain minors through their next friend 
to establish their title to some property, 
was dismissed for default on account of gross 
want of care and diligence on the part of the 
next friend. The minors having attained | 
majority brought a suit to establish their 
title tothe property and for a further de- 
claration that the order of dismissal that 
was passed in the previous. suit WaN not 


(11) 49 I A 144; 72 Ind. Cas, 566; A TR 1922 P C 112; 
3 Ù 127; 30 M L T 295; 26 O W N 697; 41P L R (P U) 
1922; 3 P L T 435; 16 L W 37; 17 P W R1922;43 M L 
J 332; 24 Bom. L R 1238; 4 U PL R P C) 99; 36 OL 
J 459 (P O). ° 
(12) 22 C8, 


> 
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binding on them. The question was whether 
such suit was barred under s. 103, Civil P.C. 
corresponding to O. IX, r.9 of the present 
Code. It was held by this Court that gross 
negligence of the next friend would prevent. 
the operation of the bar. The learned 
- Judges; Trevelyan and Ameer Ali, referred 
to certain passages from Macpherson’s and 
Simpson’s treatises on the Law of Infants, 
where it was stated that a decree obtained 
against a minor might be impeached when 
there was gross negligence by the next 
friend in the conduct of the case, or new 
matters were discovered since the date of 
the judgment and then quoted with ap- 
proval the following observation of Sir R. 
Malins, V. C. in In re Hughton; Hoghton v. 
Fiddey (13) : 

“The question which I have to decide is whether 
this infant, on whose behalf a decree was taken by con- 
sent in 1867, is to suffer by any negligence or want of 
knowledge on the part of her then next friend. I am 
clearly of opinion she cannot be called upon to endure 
that InconvenieNce............06 The proposition that an 
infant of tender years may have her whole fortune 


wrecked by the neglect of her friend is so monstrous 
that I cannot pay attention to ib.” 


The conclusion which the learned Judges 


arrived at was expressed as follows : 

“From thisit is clear that, according to the law as 
administered in England, the gross negligence of his 
next friend would entitle an infant toobtain the avoid- 
ance of proceedings undertaken on his behalf. We can 
see no reason why inthis country an infant should be in 
& worse position.” 


‘In my opinion, the principle enunciated 
in this decision applies with full force to the 
facts of the present case. The fact that in 
the present case a decree was passed against 
the infants and there was not merely an 
order of dismissal for default in my opl- 
nion, does not make any difference. The 
bar under O. IX, r. 9, Civil P. C., would pre- 
vent a fresh suit almost in the same way as 
the bar of res judicata under s. 11, Civil P. 
C. This case has been followed in numer- 
ous decisions of the different High Courts in 
India and they were approved of by the 
Bombay High Court in several cases: vide 
Cursandas Natha v. Ladkavahu (14) and 
Hanmantapa v. Jivubai (15), prior to the 
decision of the Full Bench, 


I will now attempt to discuss the princi- 
pal grounds upon which the contrary view 
is sou to be supported. The main ground 
that das been put forward in certain cases 
_ (vide the judgment of Boys, J., in Siraj 


r (12) (1874) L R 18 Eq. 5713; 43 L J Oh. 758; 22W R 
54. 


(14) 19 B5571. 
(15) 24 B 547; 2 Bom. L R 478. 
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Fatma v. Mahmud Ali (4)is that to allow 
an infant to annul a decrce on the ground 
of culpable negligence of the guardian 
would be to go against the provisions of 
s. 11, Civil P. C., ands. 44, Evi. Act. This 
argument which was not accepted by the 
Bombay High Court in the Full Bench deci- 
sion which has been referred to above, does 
not appear to me to be sound. Section 11, 
zivil P. C., prevents a Court from re-trying 
an issue which was directly and substantial- 
ly in controversy in a previous suit between 
the same parties or their predecessors and 
was heard and finally decided. That section 
does not say or purport to lay down on what 
grounds a decree or order can be vacated. 
For that purpose we have got to look to the 
substantive law which defines the rights of 
the parties. Ifa party has aright to get a 
decree set aside on the ground of fraud, s. 11, 
Civil P.C, doesnot standin the way. The 
judgment so long as it stands is conclusive 
but if it is vacated on any ground upon 
which it can be vacated in law, the bar 
created by s 11, Civil P. C., is automatical- 
ly removed. Section 44, Evi. Act, also, in 
my opinion, does not stand in the way. The 
provision of s. 44, Evi. Act, is permissive and 
not prohibitive. It allows a party to avoid a 
judgment by proving fraud or collusion but 
it does not destroy his substantive right 
which exists independently of the Evi. Act. 
That s. 44, Evi. Act, does not take away the 
rights of the minor, if any, to impeach a 
decree ou the ground of negligent acts of the 
guardian would be clear from the observa- 
tion of the Judicial Committee in the recent 
case in Venkata Seshayya v. Kotiswara Rao 
(16). After referring to the casesin Lalla 
Sheo Churn Lal v.Ramnandan Dobey (12) 
and Chunduru Punnayyah v. Rajam 
Viranna (5), their Lordships of the Judicial 
Committee observed as follows : 


“Their Lordships are not concerned.to discuss the 
question of the validity of these decisions, or the elusive 
distinction between negligence and gross negligence, as 
they are satisfied thatthe principle involved in these 
cases is not applicable to such cases as the present one. 
The protection of minors against the negligent actings of 
their guardians is a special one.” 


Their Lordships added further : 

“The provisions of s. 11, Civil P. C., are mandatory 
and the ordinary litigant who claims under one of the 
parties to the former suit, can only avoid its provisions 


1: G4 I A 17; 1937 0L R 12;9RP C 135; 
R 54; 1937 O W N 42; 3 B R 223,410 WN 
W 43:18 PLT 27; (1937) M W N 66; (1937) 
13; (1937) A L J 240; 39 Bom. L R 317; 650 
O). 


(16) 1 L R (1937) Mad. 263; 166 Ind. Cas, a I : 
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by taking advantage of s. 44, Evi. Act, whici define. 
with precision, the grounds of such avoidance as fraud 
or collusion. It isnot for the Court to treat negligence 
or gross negligence as fraud or collusion, unless fraud or 
collusion, is the proper inference from the facts.” 


The case of a minor, therefore, is treated 
as an exception to the ordinary rule accord- 
ing to which a decree could be set aside only 
on grounds of fraud and collusion. The 
Bombay High Court in the Full Bench case 
referred to above based its decision not upon 
s.. 11, Civil P.C., or s. 44, Evi. Act, but 
upon the broad principle that to give such 
rights to the minor would be to take away 
the finality of litigation in suits against 
infants and deprive the innocent plaintiff 
of the fruitsof his judgment. The learned 
Judges further pointed out that there was 
no reported casein England where such an 
action was actually brought by an infant. It 
may sound unjust that an innocent plain- 
tiff should suffer because the legal guardian 
of the minor did not act properly and it 
may be said that the duties of the plaintiff 
cannot go further than to see that a proper 
guardian has been appointed to represent 
the minor in the suit. He cannot possibly 
exercise any control over the guardian or 
ensure the due discharge of his duties. This 
is however only one side of the picture. 
Minors are often in a most helpless condition 
and the Courts of equity in England have 
always evinced a particular anxiety for the 
infants whom they consider to be under their 
charge an‘:protection. There are cases, as 
has been pointed out by Sir R. Malins, V. 
. C. in In re Hogton ; Hoghton v. Fiddey (13), 
that the whole property of an infant may 
be. wrecked because of some gross laches on 
the part of the next friend. To deny the 
infant a right to avoid a decree in such cases 
: would.be to deny justice. Of course the 
_ Court would interfere only when there is 
gross and culpable negligence which caused 
serious prejudice to the minor and the infant 
cannot sue simply because the guardian 
ought to have acted with more prudence. 
That the English Law recognizes this prin- 
ciple is quite clear from the authorities point- 
ed out by Trevelyan and Ameer Ali, JJ., in 
Lala SheoChurn Lal v. Ramnandan Dobey 
(12), referred to above, and this has been 
accepted in a large number of cases. ‘There 
may be paucity of reported cases on this 
point even in England, but that, in my 
opinion, is not a sufficient ground to doubt 
the existence of the right. Speaking for 
myself, I think I am bound by the decision 
in Lala Sheo Churn Lal v. Ramnandan 
Dobey (12), which is a judgment of a Division 
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Bench of this .Court and I‘have no hesitation. 


in holding thet gross and culpable negli- 
gence on the, part of the guardian ad litem 


would be a sufficient ground to enable the 
l | obtained | 
against him. The first contention of the . 


infant to set aside the decree 
learned Advocate must therefore fail. 


The next question is as to whether the cir- 
cumstances of the present case justify the 
finding of the lower Appellate Court that 
the guardian ad litem acted in a grossly 
negligent manner in the previous suit. I 
agree with Sulaiman, C. J., in the view ex- 
pressed in Siraj Fatma v. Mahmud Ali (4), 
that the negligence of the guardian in 
order to be a good ground for the avoidance 
ofa decree must be of such a character as 
to justify the inference that the minors’ in- 
terests were not at all protected, and in 
substance, though not in form, the minor 
went unrepresented in the trial. Court. In 
the present case, both the Courts below have 
found that the minors had.a perfectly good 
defence and in fact the concurrent finding 
of both the Courts is that the property was 
the exclusive property of the father’ of the 
infants. The mother had actually put-for- 


a 


ward this defence in the written statement . 


but she abstained later on from adducing 
any evidence atthe time of the trial and 
gave up contesting the suit. I agree with 
the special Subordinate Judge that it would 
have been better if the Court had appointed 
another guardian for the minors when the 
mother expressed her unwillingness to act as 
the guardian of the minors. Be that as it 
may, I think that the failure on the part of 
the guardian todefend the suit when there 
was a perfectly good defence available, 
resulting in serious loss of rights’ of the 
infants would amount to gross and culpable 
negligence. The result, therefore, in my 
opinion is that the view taken by the Ap- 
pellate Court is right and this appeal must 
be dismissed. I make no order as to costs. 


S, Appeal dismissed. . 
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Appeal from the Patna High Court 
' July 30,1941 . 
Lorp Arkin, Lord RUSSELL or KILLOWEN 


I “TT AND Str GRORGE RANKIN 


-’ TIKAIT UMED NARAIN SINGH AND 


“ANOTHER —APPELLANTS 
A VeETSUS 
. THE EQUITABLE COAL COMPANY 
LIMITED AND OTHERS - RESPONDENTS 

Contract—Lease—Minority—Mining lease executed 
by guardian of minor—On attaining majority minor 
approving lease and executing new patta—Rzghts of 
parties to lease are governed by the subsequent agree- 
ment. 

Where a minor on attaining majority approves of a 
mining lease of his land granted by his guardians 
during his minority and strikes his own bargain with 
the lessee by a patta, this patta and the kabuliyat 
executed by the parties, alone govern the rights of the 
parties and not the original agreement with the guar- 
dians. : 


Mr. J. M. Pringle, for the Appellants. 


Sir T. Strangman, K.C. and W. W.K. 
Page, for'the Respondents. 


Lord Russell of Killowen.—This is an 
appeal from a judgment of the High Court 
of Judicature at Patna which affirmed the 
judgment of the trial Judge. The suit was 
-brought against the Equitable Coal Co., 
Ltd., for the recovery of certain demised 
land, together with mesne profits, upon the 
footing that upon the true construction of a 
lease to-that company, and in the events 
which had happened, the first appellant, 
Tekait Umed Narain Singh (hereinafter 
called the appellant), as successor-in-title to 


. the grantor of the lease, was entitled to 


recover khas possession. 

The lease in question was dated October 
29, 1872, and was granted to the company 
by one Sidhanath, the owner of the Gadi 
Karharbari estate, of which the demised 
lands formed part. While he was still a 
minor his guardians had entered into an 
arrangement with the company of July 4, 
1864, under which the company had entered 
into possession of the lands in question 
This transaction was evidenced by two 
registered documents of that date, an ekrar- 
„nama executed by the company, and an 
amalnama executed by the guardians. 

The two documents, though in some res- 
pecis differently worded, contain substanti- 
ally tha “same terms, for which reference 
need only be made to the amalnamu. 

By it, after stating (inter alia) that it was 
thought likely that there was a mine of coal 
in three named villages, forming part of the 
Gadi Karharbari estate, the guardians gave 
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the company a mukarrari lease: of the 
entirety of one of the named villages measur- 
ing 636 bighas, of 300 bighas in another of the. 
named villages and of 64 bighas inthe third 
of the named villages making 1000 bighas in 
all at the annual rental of Rs, 3,500, being 
Rs. 3-8-0 per bigha. A premium of Rs. 3,500 
(at the rate of Rs. 3-8-0 per bigha) was paid 
by the company, which was to possess the 
land with the entire surface and subsoil 
rights and by raising coal, and by cultiva- 
tion and by collecting rent enjoy the same. 
The document then provided that so long 
a3 1b was not ascertained that there was coal 
in the lands, or so long as the company did 
not begin to raise coal from the lands, the 
full rent was not to be paid, but only Rs. 375, 
at the rate of 6 annas per bigha; but when 
coal was ascertained or the company began 
to raise coal, the full rent at Rs. 3-8-0 per 
bigha was to be paid. The rest of the docu- 
ment was 1n the following terms :— -~ 

“ Hence, first of all, it is your duty, you will goon 
doing whatever work is to be done such as setting 
agar, etc., for searching coal in those lands, After 
doing soif you can ascertain that there is coal in 
these lands, then from the time when you will finally 
come toknow the same you will pay the full jama 
of the said land, as fixed. If coal exists in some 
portion of the land and not in the entire land, you 
will pay the jama for that quantity of land in which 
coal will exist at the rate of Rs. 3-8-0 per bigha from 
that time. The remaining landin which coa! will not exist 
will revert to my khass possession; and if you want 
to take so many bighas of land as will be less than 
the entire quantity of land, mentioned in this amal- 
nama due to non-existence of coal, as stated above, 
from any other right (possession?) of the minor, you 
will be competent to take the same also at the 
said proportionate jama. If you do not take 
land of any other place, the amount of cousideration 
at the rate of Rs 3-8-0 per bigha will be refunded to 
you for as many bigas of land as will. fall- short of 
the entire quantity ofland, mentioned in this amal- 
nana. Further, if there be no coal in the entire 
land, you will get refund of the entire amount of 
consideration. Further when the minor attains majo- 
rity, he will give you a mukarrari patta, decording 
to the terms cited in this amalnuma. He will not be 
competent to raise any objection to that. If any of 
these terms is infringed, the minor as well as we shal] 
be liable for paying the said Rs. 3,500 three thousand 
five hundred which we have received from you on 
account of consideration with interest thereon at 12 
annas per cent. per month till realisation and for 
making up the loss or damage that you will sustain on 
account of engaging you in this uncertain matter for 
insignificant (?) time : and these liabilities will attach 
to the minors property. Be it further stated that so 
ong asa patta isnot given to you on the terms of 
this amalnama, this amalnama being treated 
like patta (sic), all the terms of the amalnama 
will take effect like the patta. To this effect, 
alter taking from you an agreement in the 
shape of a kabuliyat corresponding to an agreement 


in the shape of an amalnama, this amalnama is given 
to you like a patta.” 


In the year 1869 Sidhanath came of age; 
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and on October 29, 1872, he executed a patta 
of the lands in quéstion to the company. 

By it he states his title to the lands in 
question, the’ giving of them during his 
minority by his guardians under the amal- 
nama, the occupation of them by the com- 
pany ever since, and that he has attained 
majority and is himself managing the estate. 


The document then proceeds as follows :— 
“I have approved the grant of the amalndma by 
my mother and guardians the Tikaitins, but the rate 
of Rs. 3-8-0 per bigha fixed after the work of coal 
was started was changed to Rs. 2-8-0, (rupees two 
annas eight only). per bigha with the consent of me 
and the mukarraridar. Therefore, having agreed to 
and confirmed the settlement of the aforesaid lands, I 
considered it fair to give the same in mukarrart 
istimrart settlement to Mr. A. S. Hand Huff (9), 
manager and am-mukhtar for the Equitable Coal 
Company, residing at Chauki Danga, thana and sub- 
registry office Raniganj, Pargana Shergarha (?), dis- 
trict registry and District Burdwan, and I declare 
that the said gentleman having remained as usual, in 
possession and occupation of the said lands shall con- 
tinue to, deposit in my kachhari without objection 
the aforesaid fixed rent of Rs. 375 three hundred and 
seventy-five rupees. annually at the rate of 6 annas 
a bigha, instalment by instalment year by year, 
until the work of (extracting) coal is started and shall 
not bring forward any sort of objection, and with 
effect from the date,- month and year from which 
(torn), the annual rental of Rs. 2,500 (A), at the rate 
of Rs. 2-8-0, (rupees two and annas eight) a begha, 
annally for the entire one thousand bigkas of land, 
mentioned above, shall have to be paid into my 
kachhari and of my heirs and representatives, instalment 
by instalment, year by year, and the said mukarrart- 
dars shall continue to pay (the same), and shall not 
putjforth any sort of objection, and at the time of 
the grant of the aforesaid amalnama the said 
Tikaitins (wives of Takaits) received rupees three 
thousand five hundred Rs. 3,500 free of interest by 
way of security from the said gentleman and brought 
the same to their use. Out of that amount of security 
rupees two thousand five hundred paid by the said 
Company remains with me as security free of interest 
for the execution of this mukarrari. lease and the 
remaining Rs. 1,000 (one thousand rupees), out of 
the amount of security in respect of the previous amal- 
namah after adjustment up to thisday is due by me, 
and the same shall be set off against the future rent 
until it is satisfied. I further declare that the said 
mukarraridars, and his heirs and representatives sha'l 
remain in possession and occupation of the lands men- 
tioned above and shall carry on business in coal, etc., 
by settlement with tenants or otherwise as they may 
desire and appropriate whatever produce may be 
derived therefrom. I and my heirs shall have and 
have. no claim or dispute save the (right) to receive 
the ‘fixed rent. I, therefore, write these few lines by 
way ofa mukarrart istimrari patta so that it may 
be of use when required.”’ 


Sidhanath died on October 13, 1898. On 
his death the appellant became entitled to 
the lands in question subject to the lease. 

The point at issue between the parties 
may now be stated. The appellant claims 
that all the terms of the amalnama of 1864 
(except such as are expressly or by necessary 
implication varied by or excluded from the 
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patta of 1872), must be treated as incor- 
porated in the patta, that among the terms 
so incorporated are the provisions of the 
amalnama that so much of the land as bears 
no coal is to revert to the lessor, that none of 
the land bears any coal or any coal worth 
mining, and that, therefore, under the provi- 
sions of the lease the appellant is entitled to 
recover possession of the lands, , 

The company on the other hand contends 
that the rights and liabilities of the parties 
are tobe ascertained only by reference to 
the patta of 1872 and the corresponding 
kabuliyat, and that the appellant has no 
right there-under to recover possession of 
any part of the lands. 

The Subordinate Judge dismissed the suit. 
The appellant appealed to the High Court 
which dismissed the appeal. The judgment 
of the High Court was delivered by Terrell, 
C. J., and their Lordships find themselves in 
complete agreement with it. 

The confirmation by Sidhanath of the 
arrangement made by his guardians merely 
records his approval of their action. He 
was free, on attaining majority, to strike 
his own bargain with the company; “and he 
did so by the patta of 1872. That patta 
and the kabuliyat alone record the bargain 
between the parties, and govern their res- 
pective rights and liabilities, Assuming, in 
favour of the appellant, that the coal-bear- 
ing qualities of the land are what he alleges 
them to be, he has no right under the petta 
to recover possession of any part of the lands 
in suit. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 

The appellants must pay the costs of the 
first respondent, who alone has appeared. 


D. Appeal dismissed. 


Solicitors for the Appellants:—Messrs, 
Hy. S. L. Polak & Co. 
Solicitors for the 
Sanderson Lee, & Co. 


Respond enis. — Messrs 
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OUDH CHIEF COURT 
Original Suit No. 1 of 1937. 
April 3, 1941 
YORKE, J. . 
Rant HUZUR ARA BEGAM AND OTHERS— 
PLAINTIFFS 
VETSUS 
` Tun DEPUTY COMMISSIONER 
- GQONDA, IN CHARGE COURT or 
WARDS, UTRAULA ESTATE AND OTHERS 


— DEFENDANTS 

U. P. Court of Wards Act (IV of 1912 us 
amended by Act V of 1933), ss. 5 (1) (b), 44,6, 3, 
li, 13, 53, 12 (2), (3)—“ Subject to the control of 
Local Government ” ins. 5, meaning of—Assumoption 
of and release from superintendence—Competency 
of Court of Wards—Compromise of suit linked with 
any question falling under s. 6 (1) (a) to (k)— 

owers of Court of Wards and its superintendent 
—Benefictary under trust, if included in definition 
of proprietor in s. 3—Trust executed by proprietor 
—Court of Wards, whether can take over estate— 
Ss. 11, 13 and 53, scope of—Creation of trust by 
proprietor—Suit by trustee to assert title, if barred 
—Assumption of superintendence of property illegal 
—Assumption of superintendence of person of minor, 
when justified—Contract Act (IX of 1872), ss. 7, 
11, 12, 23—Offer and acceptance—Absolute and un- 
qualified acceptance, what is —Presumption that eze- 
cutant of document was of sound mind —Allegation 
to contrary—Burden of proof—Avoiding of one’s 
property being taken under superintendence of 
Court of Wards, if unlawful object—Registration 
Act (XVI of 1908), s. 60 (2)—Evidence Act (I of 
1872), ss. 87, 70 -Proof of document—Registration 
endorsement, if sufficient — 9, 70, scope of-—Civil Pro- 
cedure Code (Act V of 1308), O. XXITI, r. 3, s. 80 
—Compromise in respect of part of suit, if per- 
missible—Suit against public oficer in respect of 
act done by him as person appointed by Court to do 
duties of mutwalli— Notice, if necessiry—Trusts Act 
CT of 1882), s. 6—Trust—Transfer of ownership 
essential—Form of transfer —Limitation Act (IX of 
1908), Ari. 113 -Suit for possession of trust property 
—Art. 113 held did not apply. 


Clause (3) of s. 5, U. P. Court of Wards Act as 
amended in 1933, cannot operate to extend the powers 
given bycl. (1) of that section. Under the old s. 5 the 
whole authority of the Court of Wards was subject to 
the control of the Local Govt. Under the amended Act 
s. 9 the control of the Local Govt. has been retained in 
all matters of superior importance, that is, in the mat- 
ter of the assumption of superintendence, the release 
from superintendence, and appointments to superior 
posts, budgets of estates ete. What s. 41 provides is 
that although the Court of Wards may release at any 
time any person or property from its superintendsanes, 
subject to the control of the Local Govt. under s. 5, 
it shall not’ so release any property, the proprietor of 
which has been disqualified under el. (5) or (d) of 
sub-s. (1) of s. 8 without the previous sanction of the 
Local Govt. What it comes to is this: that an order 
of the Court of Wards for the release of any estate 
from supggntendence is always subject to the control 
of the Woc#l Govt., that isthe Local Govt. has the 
last word always inthe matter, but that in cases to 
which cl. (6) or (d) of sub-s. (1) of s. 8 applies the 
Court of Wards may not even pass a resolution for 
the release of a property without the sanction of the 
Local Govt. previously obtained. The phrase“ sub- 
ject eto the control of the Local Govt.,” in s. 5 
implies that in all matters in which the Court of 
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Wards by its resolution makes a reference to the 
Local Govt., it is leaving the final decision of the 
matter in question to the Local Govt. (p. 796, col. 2; 
p. 797, cols. 1& 2; p. 798, col, 1.1 

[Case-law referred to.] 

cases where the compromise of a suit is linked 
with any question which falls under items (a) to (k) 
of sub-s. (1) of s. 6, U. P. Court of Wards Act that 
compromise will be part of the business which is to 
be disposed of by the Court of Wards as distinct 
from the President. Under head (b). are included all 
questions relating to the assumption or non-assimp- 
bl0n..........0.. Ba and to the release or non-release of 
person or property from superintendence under ss. 44, 
45 or 46. In-any case where matter of the Col pro- 
misa of the suit is permitted by the President to be 
put before the Court of Wards it must be construed 
as falling under cl. (1) of sub-s. (1), that is “ any 
other business which the President may think proper.’? 
Where the Court of Wards passes a resolution to 
compromise a suit, the compromise cannot be invali- 
dated on the ground that only the President can com- 
promise a suit. fp. 800, col. 2; p. 801, col. 1.) 

The definition of proprietor ins. 3 of the Court of 
Wards Actis wide enough to cover the cases of bene- 
ficiaries under the Trusts Act, provided only that the 
estate concerned is suchthat the Court of Wards Act 
is otherwiss applicable. By the execution of a deed 
of trust even one which is revocable at the notice of 
the executant the proprietor who executes it does not 
cease to be any longer within the definition 
of proprietor contained ins. 3 ofthe Act. The Court 
of Wards can enforce the Act and assume superin- 
tendence of the property and call upon the trustees to 
surrender that possession. [p. 813, cols. 1 & 2 

Sections 11, 13and 53, J. P. Court of Wards Act 
do not prevent the institution of suits by third per- 
sons of whose property superintendence has been ag- 
sumed on the supposition that it was the property of 
a disqualified proprietor. Where the trust property 
is taken over by the Court of Wards a suit by the 
trustees as the transferees of the original proprietor, 
to assert their title to the property is not barrel by 
the provision of sections. 154 Ind. Cas. 142 (23) and 
187 Ini. Cas. 647 (24), referrei to. [p. 813, col. 2.] 

Where the assumption of superintendence of the 
property by the Court of Wards is unlawful, the 
action of the Court of Wards in assuming Superin- 
tendence of the person of the minors can only be 
justitiel by sub-s. (3) of s. 12. But the wording of 
8. 12 (3) necessitates that the minor and the dis- 
qualified proprietor should not be one and the sane 
person. If they are one and the same person, then 
it will not bs s. 12 (3) which will apply but s. 12 
(°) (a) with the inevitable result that if saperinten- 
dencs of the propərty has been wrongly assumed, so 
r be sapsrintendence of the parson. [p. 815, 
col, 2. 

An acceptance which leaves one of the conditions 
essential to the implementing of the acceptance to the 
discretion of a third person is nət an unqualified ac- 
ceptance and fails as an acceptanca, [p. 799, col. 2.] 

Where on an offer having been made to it, the 
Court of Wards passad a resolution to compromise a 
Suit on certain terms provided the Local Govt. was 
willing to direct the release of the estate from its 
superintendence : 

Held, that the acceptance was not absolute and 
unqualified sə asto be sufficient to complete the con- 
tract of compromise according tos. 7, Contract Act. 

The presumption in the first instance is that the 
executant of a document was of a sound disposing 
mind and the burden of proof that he was not so is 
eas upon the party who so alleges, [p. 805, 
col, 1, 
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Prima facie there is nothing illegal about trying to 
avoid cr successfully avoiding having one’s property 
taken under the superintendence of the Court of 
Wards so long as the device adopted is not illegal 
in itself. -The purpose of preventing the estate (ex- 
hypothesi, by legal means) from being teken over by 
the Court of Wards is not an unlawful purpose. [p. 812, 
col. lJj 

The effect of the registration endorsement isnot to 
prove execution asis required by s. 67, Evi. Act but 
only to prove an admission made by the executant to 
the Registrar or Sub-Registrar in solemn circum- 
stances, and the Sub-Registrar’s certificate is admis- 
sible not to prove execution of the deed but merely to 
prove the admission of execution. The effect of the 
admission is in every case a separate question where 
the surrounding circumstances are not free from sus- 
picion. The-evidence of admission is not by itself 
sufficient to establish execution of the deed. [p. 804, 
col. 2; p. 805; col. 1.] 

[Case-law referred to.] 

Section 70 of the Evi. Act refers only to cases where 
the admission is, by a party te tbe suit made in the 
suit itself, and has no application where an admission 
made tothe Sub-Registrar at the time of registration 
is sought tobe proved in a suit to which the executant 
is not a party. [p. 804, col. 2.] 

[Case-law referred to.) 

hule 3 of O. XXIII, Civil P. C., permits a settle- 


ment in part and, therefore, a compromise in respect , 


of apart of a subject-matter of the suit is valid. [p. 
801, col. 1.) 

Notice under s. 80, Civil P. C., is not necessary 
where a public officer is sued in respect of an act 
done by him not in his official capacity but in his 
capacity asthe person appointed by the District Judge 
to perform the duties of a mutwalli under a waqf. 

The Trusts Act lays considerable stress on the 
necessity of a transfer of ownership for the effective 
creation of a trust, In India there is no such thing as 
an equitable owner. Whatever the limitations of that 
estate may be, there is no doubt that in Indian Law 
as in English Law the trustees have the full legal 
estate inthe trust property. No particular words of 
transfer are required, but the document must aim at 
effecting a transfer. [p. 807, ools. 1 & 2; p. 808, col. 1.) 

{Case-law referred to.] 

Where the District Judge appointed a certain person 
not as ‘‘mutwallt” but only as the person to perform 
the duties of “mutwalli” and a third person brought a 
suit for possession of the trust property : 

Feld, that the suit was not governed by Art. 113, 
Lim. Act asthe suit was not one to alter or set aside 
the decision of the District Judge. [p. 815, col. 2.] 

Messrs. J. Jackson, Alt Zaheer, Niamat- 
ullah, Ram Bharosey Lal and Mahabir 
Prasad Srivastava, for the Plaintiffs. 

- Messrs. M. Wasim and H. S. Gupta, for 


the Defendants. 


Judgment.—This is a suit by Rani 
Huzur Ara Begam, widow of Raja Muham- 
mad Mumtaz Ali Khan, Talugdar of Utraula 
District Gonda, and three other persons, 
Sayid Asghar Hasan, Nawab Mansur Ali 
Khan and -Nawab Muhammad Shikoh 
claiming to be trustees under a deed of 
trust executed by the said Raja on Decem- 
ber 19, 1983 and the supplementary deed 
of trust executed by him on February 1, 
1934, for recovery of possession of certain 
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properties, of which it is alleged that the 
defendant the Court of Wards represented 
by the Deputy Commissioner, Gonda, in 
charge of the Court of Wards, Utraula, Dis- 
trict Gonda, has illegally taken possession. 

Some preliminary facts which are more 
or less admitted as between the parties are 
necessary before I come to the pleadings. 
It is said that on October 9, 1933, the late 
Raja Mohammad Mumtaz Ali Khah, Taluq- 
dar of Taluqa Bilaspur also known as 
Taluga Utraula in the Gonda district execut- 
ed a deed of wagf-alal-aulad for the benefit 
of his younger son Kunwar Mohammad 
Iqbal Ali Khan, and his only danghter 
Raj Kumari Fatima Begam. By this 
deed he appointed himself to be the first 
mutwalli of the waqf properties, and there- 
after appointed the same son as mutwalli 
in respect of certain properties and the 
daughter as mutwalli in respect of others. 
During the minority of these two mutwallis 
their guardian. according to Muhammadan 
Law, was to act as mutwallt. 

On December 11, 1933, a notice was 
issued under the Court of Wards Act to the 
Raja to show cause why his property should 
not be taken under the superintendence of 
the Court of Wards onthe grounds stated in 
that notice, the last date for givinga reply 
being December 20. One day before the 
notice expired on December 19, 1933, the 
Raja is said to have executed a deed of 
trust, Ex. 2, appointing three gentlemen, 
Mohammad Yusuf defendant No. 2, Nawab 
Mansur Ali Khan plaintiff No. 3, and 
Mohammad Yamin defendant No. 3 as 
trustees of his property. It isin question in 
this suit whether by this deed a real trust 
was created, or on the other hand the Raja 
inerely appointed these gentlemen as mana- 
gers giving them merely the title of trus- 
tees, There are some features of this docu- 
ment which support the latter construction. 
On February 1, 1934, the Raja is said to have 
executed a supplementary deed, by which 
he appointed as trustees the plaintiffs Nos. |, 
2and 4, and made certain further provisions 
in regard to the administration of the trust. 
It was in these circumstances that on 
February 15, 1934, the Local Govt. issued 
a notification taking the property under the 
superintendence of the Court of Wards 
with the result that on February gf, 1934, 
the Deputy Commissioner of Goud took 
possession of the property. 

A fortnight later on March 4, 1934, the 
Raja died. In consequence it became ne- 
cessary to reconsider the position. On March 
29, 1934, the Court of Wards assufned 

® 
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superintendence of the persons and property 
of the two minor sons of the late Raja under 
s. 12 (2) of the Court. of Wards Act and 
published a notification to that effect under 
s. 15 of the Act. A contest followed for the 
possession of the persons of the minors and 
an application for “habeas corpus” was 
made by the Deputy Commissioner as Mana- 
ger ofthe Court of Wards in charge of the 
persons&nd property of Raja Mustafa Ali 
Khan and Kunwar Mohammad Iqbal Ali 
Khan minors. This was decided on May LI, 
1934, by a Single Judge of this Court who 
allowed the application and directed that 
the opposite party Mohammad Shikoh and 
another should release the minors from 
their custody and that the minors should be 
handed over to the custody of their lawful 
guardian the Deputy Commissioner appli- 
cant. 

Subsequently in the same year the Deputy 
Commissioner of Gonda applied to the Dis- 
trict Judge of Gonda as exercising the 
functions of a qazi under the Muhammadan 
Law to appoint him as mutwalli of the 
wagf during the minority of Kunwar 
Mohammad Iqbal Ali Khan in order to 
administer the waqf properties covered by 
that portion of the wagfnama which related 
to Kunwar Mohammad Iqbal Ali Khan. 
The District Judge in due course on 
August 7, 1934, made an order appointing 
the Deputy Commissioner as the person to 
perform the duties of mutwalli of the 
three properties in question during the 
minority of Kunwar Mohammad Iqbal Ali 
Khan. Thereafterthe Court of Wards con- 
tinued to retain superintendence of the 
property. 

On April 5, 1937, the present suit was 
instituted. The plaint is a lengthy docu- 
ment reciting most of the facts set out 
above. It alleges that the late Raja had 
executed a valid deed of trust and had deli- 
vered possession of the trust properties to 
the plaintiffs as trustees. It was alleged 
that the original notifications under the 
Court of Wards Act were ultra vires and 
illegal, and that the act of the taking of 
possession of the trust properties by the 
Court of Wards was similarly ultra vires 
and illegal. It was further said that when 
on the death of the Raja the Court of Wards 
purpozjing to act under s. 12 (2) of the 
Court4of Wards Act retained possession of 
the trust properties and proceeded further 
to have notifications issued, their act and 
those notifications were ultra vires and not 
authorised by the Court of Wards Act. In 
these circumstances the plaintiffs claimed 


to recover possession of the properties of 
the Jate Raja as trustees. Alternatively the 
widow of the late Raja, plaintiff No. 1 Rani 
Huzur Ara Begam, claimed that she was 
entitled to recover possession of the proper- 
ties in suit under certain provisions of the 
deed dated February 1, 1934, which were 
said to be clearly testamentary in their 
character, in respect of the right of the two 
minor sons to obtain actual possession of 
the properties in suit. It was said by way 
of explanation that under these testamentary 
directions the possession of the minor 
legatees was postponed to their attainment 
of the age of 21 years, and in the interven- 
ing period the plaintiff No. 1 was entitled to 
possession. The piaintiff No. 1 further 
claimed custody of her minor sons as an 
executrix of the aléeged willsaid to be con- 
tained in the supplementary deed of trust 
of February 1, 1934. It was further said 
that the defendant No.1 was in wrongful 
possession of the wagf property, of which 
Kunwar Mohammad Iqbal Ali Khan was 
the mutwall1. The plaintiffs sought a 
declaration thatthe possession of the Court 
of Wards of the properties in suit detailed 
in Schs. A, B and C, Items Nos. 1 to 3 
was ultra vires and illegal. They also 
sought a decree for possession in favour of 
the plaintiffs and defendants Nos.2 and 3 
(who not having joined in the suit, had been 
impleaded as pro forma defendants) as 
trustees of the said properties, and al- 
ternatively in favour of plaintiff No. 1 
alone aS against the Deputy Commissioner, 
Gonda, in charge of the Court of Wards, 
Utraula, and aS a person in possession 
of the waqf properties mentioned, A dec- 
laration was further claimed that custody 
of the two minor sons of the late Raja by 
the Court of Wards becomes unlawful in the 
event of a decree for possession being passed, 

The written statement on behalf of the 
Court of Wards was filed on September 1, 
1938. In this written statement the illegali» 
ty of the acts of the Court of Wards was 
denied. It was denied that the alleged 
trustees had ever been in possession of the 
properties of the late Raja. The circum- 
stances in which the notice of December 11, 
1933, was issued were set forth, and it was 
pleaded that the deed of trust of December 
19, 1933, was really not executed by the 
Raja who was unable even to sign his 
name. It was said that the second docu- 
ment was procured on February 1, 1934, 
when the physical and mental condition 
of the Raja had become still worse, and that 
both deeds were fictitious and mere devices 
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to prevent the estate being taken over by 
the Court of Wards, and null and void. 
It was further pleaded that even if execu- 
tion of these deeds were proved, they were 
not deeds of trust as contemplated by law, 
and therefore had no legal binding force, 
and the Court of Wards was entitled to 
take over superintendence of the estate of 
the Raja, and, subsequent to his death, of 
his sons. A number of other pleas were 
taken which, (after a replication had been 
filed on behalf of the plaintiffs on Septem- 
ber 26, 1938) gave rise to the following 
issues framed on February 12, 1939, 

Issues: 

1. Did Raja Mohammad Mumtaz Ali Khan 
execute the deeds dated December 19, 1933, 
and Fabruary 1, 1934? 7 
~. 2. Was he at the time of execution of a 
sound disposing mind or Was he not ? 

3. If on its decision on Issues Nos. 1 and 
2 the Court finds the deeds to have been 
validly executed, are they nevertheless 
invalid in law as being 

(1) fictitious, and (2) mere devices to 
prevent the estate from being taken over 
by the Court of Wards i. e., being for an 
unlawful purpose ? 

4. Do the deeds, dated December 19, 1933, 
and February 1, 1934, amount to deeds 
of trust and if not what legal force have 
they ? 

9. Ifthe deeds, dated December 19, 1933, 
and February 1, 1934, be held to constitute 
valid deeds of trust, was the Court of 
Wards nevertheless empowered under the 
Court of Wards Act to assume the super- 
intendence of the properties in dispute either 
in the lifetime of Raja Mohammad Mumtaz 
Ali Khan or subsequently ? 

6. Is the suit barred by the provisions of 
ss. 11, 13 and 53 of U. P. Court of Wards 
Act, 1912 ? 

7. If the deeds are held to be valid in 
law, was the act of the Local Govt. in taking 
possession of the propertiesin suit unlawful 
and ultra vires? 

8. Ifthe document dated February 1, 
1934, does not constitute a deed of trust, 
does if nevertheless operate as a will con- 
ferring possession of the property on plaint- 
iff No. 1 until the minor sonshave reached 
the age of 21 and then to them ? 

9. Is the plaintiff No. 1 entitled to pos- 
session of the property detailed in Sch. C 
under the terms of the deed, dated Octo- 
ber 9, 1933 ? or is she not entitled by reason 
of the order of the District Judge dated 
August 7, 1934 ? 

10. Are the plaintiffs entitled to relief (c) 
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alsoin -the event of their being found en- 
titled to relief (6) or does the order of the 
Chief Court dated May 11, 1934, operate as 
a bar to the granting of relief (c) ? 

On the occasion of the framing of these 
issues on January 12, 1939, it was pointed 
out by the learned Counsel for defendant 
No. 1 thatthe suit was bad for non-joinder 
on that by the order of the District Judge 
dated August 7,1934, the Deputy @ommis- 
sioner of Gonda as such was appointed mut- 
wallt and the Deputy Commissioner of 
Gonda appears as defendant in his capacity 
as Manager, Court of Wards, and not ag 
Deputy Commissioner, Gonda. In conse- 
quence it was ordered that notice should go 
to the Deputy Commissioner, Gonda as 
Deputy Commissioner also in addition to his 
status as Manager in charge Court of Wards. 
In that capacity the Deputy Commissioner 
filed a further written statement on April 
27, 1939 and two further issues Nos 11 and 
12 were framed on May 2, 1939. 

11. Is this suit barred by Art. 13 of the 
Lim. Act as being a suit to alter or set 
aside a decision or order of a Civil Court in 
any proceeding other than a suit, namely, 
the order of the District Judge, dated 
August 7, 1934, appointing the Deputy Com- 
missioner, Gonda, as mutwalli of the waqf 
properties in suit ? 

12. Is the suit maintainable against the 
Deputy Commissioner, Gonda, as mutwalli 
on the ground that no notice was sent to him 
as such under s, 80 of the Civil P. C.? 

The case was fixed for hearing in the 
month of February 1940 and as appears 
from the orders of Mr. Justice Hamilton in 
the proceedings the parties had for a long 
time been aware that the case would be pro- 
ceeded within the month of February, and 
that for some weeks he had proposed to take 
up the case on February 22, (vide for ex- 
ample the order of February 26, 1940). It 
was in these circumstances that on Febru- 
ary 22, application No. 163 of 1940 was filed 
by the plaintiffs, alleging that the suit had 
been adjusted by a lawful compromise, of 
which no date was given. It was said in 
this application that the compromise, a copv 
of which was enclosed, was accepted and 
approved by the Court of Wards and there- 
upon the following resolution was passed : 

“The Court resolves that the case pending in the 
Civil Court between the Court of Wards and Trus- 
tees of Utraula estate be compromised on the*terms 


approved by the Advocate-General and that the estate 
be recommended for release.” 


This resolution, it has since emerged, was 
dated January 28, 1939. In the application 
it was further said that there thus came 
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into existence a lawful compromise, by which 
the entire suit was wholly adjusted and 
all that remained to be done was to file a 
joint application embodying the said com- 
promise before the Court. It was said that 
the plaintiffs had always accepted, and were 
even now willing to file, the compromise as 
finally accepted by the Court of Wards but 
inspite of the said resolution the compromise 
had not» so far been filed. Hence it was 
prayed that Counsel for the Court of Wards 
be ordered to file the original compromise 
and the proceedings of the Court of Wards 
for the perusal of the Court and an order 
be passed that the compromise be recorded 
and a decree in terms of the compromise he 
passed under the term of O. XXIII, r. 3 of 
the Civil P. C. 

What happened thereafter is recorded in 
the Court’s proceedings of February 22, 
1940, printed as No. 8 of the record or pro- 
ceedings. On behalf of the defendants it 
was said that they were not ready to com- 
promise the suit on the terms embodied in 
the so-called terms of compromise attached 
to the application, and it was said that what- 
ever had taken place did not in fact amount 
toa valid compromise. The second para- 
graph at p. 37 of the printed record states 
that 

“the learned Counsel for the defendants do not ad- 
mit that the so-called terms of the compromise attach- 
ed to this application corresponds with any document 
prepared by the Advocate-General at the instance of 
the Court of Wards nor that there was any resolution 
in the terms stated in para. 3 of this application.” 

It is not now disputed that in fact a docu- 
ment was prepared by the Advocate-General 
which contains these terms and thata reso- 
lution was so passed, but itis stated that 
the whole matter was sprung upon Counsel 
on February 22, and that the only course 
open to them was to make no admission, un- 
less and until they had an opportunity to 
“ obtain instructions. The learned Presiding 
Judge proceeded to frame a new issue, 
No. 13. 

“Has the suit been adjusted wholly or in 
part by a lawful compromise as alleged by 
the applicants ?” 

On behalf of the plaintiffs it was now 
sought that this Issue No. 13 should be treat- 
ed as a preliminary issue and the hearing of 
evidence which had been fixed to start on 
February 26, on the case generally should 
be postponed until this preliminary issue 
had been disposed of. My learned brother 
refused to grant any postponement of the 
evidence on the merits of the case and to 
treat this Issue No. 13 as- preliminary issue 
remarking that this prayer was not granted, 
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because as already stated there was no rea- 
son why this application should not have 
been made at the earlier stage. In fact, as 
he remarked, 

“there was no reason why this application should 
not have been put in months earlier, and there was 
no reason why any postponement should be granted 
for production of evidence.”’ 

On February 23, an application No. 166 
of 1940 was presented in which it was stat- 
ed that the resolution of the Court of Wards 
comprising the suit was passed after the 
terms had been discussed by the parties for 
several months somewhere in the end of 
January, 1939 and that subsequently when 
the Court of Wards did not bring the com- 
promise into Court the plaintiffs came to 
know that the proceedings of the Court of 
Wards had been sent to the Hon’ble the 
Revenue Minister., In para. 3 it was stated 
that on learning this the plaintiffs through 
their Counsel and friends had many inter- 
views with the Hon’ble Minister on differ- 
ent dates right up to the first week in 
November and sought to have the matter 
of the filing of the compromise expedited, 
but failed to get the compromise brought 
into Court upto the resignation of the minis- 
try in November 1939, that thereafter they 
made effortsto get in touch with the pre- 
sent Govt. in order to get the compromise 
produced by the Courtof Wards, and_ this 
effort continued till the last week of Janu- 
ary 1940, and even early in February. These 
statements which were supported by the 
affidavit of one Mohammad Qazim Ali Khan 
must be characterised as false in part at 
least, since there is on the record, with 
genuineness admitted by the plaintiffs’ 
Counsel, a letter from the Secretary to Govt., 
U. P., to the Secretary Court of Wards, 
U. P., Ex. A-37 dated October 4, 1939, in 


which it is stated that 

“the Governor, agreeing with the view of the Pre- 
sident, Court of Wards, has decided that in the inter- 
est of the estate as well as of the minor wards, it 
is essential that the Court of Wards should retain 
management of the eatate nnd superintendence of the 
persons of the wards, and that no compromise should 
be entered int> between the Court of Wards and the 
alleged trustees.” 


It is admitted by learned Counsel for the 
plaintiffs that this letter communicates the 
decision of the Govt. to the Court of Wards. 
If, therefore, the plaintiffs through their 
Counsel and friends were having interviews 
with the Hon’ble Minister right up to the 
first week of November, they could not have 
failed to learn that the Govt. had decided 
by the first week in October not to release 
the estate nor to compromise the suit. I 
mention these facts only in view of their 
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bearing on the order made by my learned 
brother. On this application he passed a 
considered order calling upon the plaintifi’s 
Counsel to open his case on Monday Feb- 
ruary 26, and thereafter to produce such 
evidence as he had in connection with the 
issues framed in the case. On February 
26, learned Counsel, when asked to open 
his case, said that he had no evidence 
to lead, and, therefore, there was really 
nothing for him to explain while opening 
his case, but he wished to put in an 
application for postponement for the purpose 
of producing witnesses. It was ordered that 
the application be put in after the interval. 
On the same day my learned brother 
passed an order covering applications No. 167 
for the summoning of certain documents 
from the possession of the Court of Wards, 
No. 168 for the delivery of interrogatories to 
“Dr, Rai Rajeshwar Bali as a member of a 
statutory body namely the Court of Wards, 
No, 186 a narrative of facts, and No. 187 an 
application that Issue No, 13 be treated as a 
preliminary issue and that the plaintiffs 
should be given an opportunity to produce 
evidence in support of their case if the 
Hon’ble Court were pleased to hold that the 
compromise was not proved. In this last 
application the incorrect statement ahout 
efforts to get the Local Govt. to implement 
the compromise arrived at between the plain- 
tiffs and the Court of Wards continuing up 
to the end of January 1940 was repeated. In 
my learned brother’s order it was remarked 
that Issue No. 13 might have been decided 
there and then against the plaintiffs, because 
there was no evidence on the record but as a 
matter of grace the Court rejected the appli- 
cation in so far as it asked for a postpone- 
ment to produce evidence on issues other 
than Issue No. 13, but allowed the application 
_ for time to prove the facts in connection 
with the last issue. The Court then called 
upon the defendants to put in a reply as to 
what, if anything, they were prepared to 
admit, on March 11, 1940, whereafter orders 
on the remaining applications and on the 
further course of the case would be passed. 
On March 15, the application to deliver inter- 
rogatories to Dr. Rai Rajeshwar Bali was 
rejected. On April 18, 1940, it appeared that 
Dr. Rai Rajeshwar Bali could not be ex- 
amined even on commission owing to the 
state of his health, and an order was passed 


fixing April 23, for arguments on the point 

‘whether the agreement of the Court of Wards and 
of the plaintiffs, presuming that it existed as alleged 
by the plaintifs up to and including the resolution 
of January 28, 1939, would constitute an agreement 
or compromise to which O, XXII, r. 3 would apply 
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in view of the controlling power of the Local Govt 
under s. 5 of the Court of Wards Act.” 


It was added that “the parties should be 
prepared to argue other issues as soon as 
have decided this particular point.” On 
April 23, my learned brother came to the 
conclusion that the course proposed was not 
satisfactory and postponed the case for the 
recording of evidence on Issue No. 13. He 
further remarked 4 i 
“although in view of what I have said before it may 
be unnecessary to say so, I wish to confirm now 
what I have alréady stated previously that the oral 
evidence which will be admitted in this case will be 
confined to Issue No. 13, and that no oral evidence on 
the other issues shall be admitted’. 

Thereafter my learned brother ceased to 
be a member of this Court and the case came 
before me for disposal. The attendance of 
Rai Rajeshwar Bali was obtained only with 
considerable difficulty and his evidence was 
recorded on November 12, 1940. The plain- 
tiffs then closed their case on this point and 
arguments on Issue No. 13 were heard on 
December 12 and 18, 1940.. 


Findings. 


The case for the plaintiffs in connection 
with this alleged compromise is set out in 
application No. 186 of 1940 filed on Febru- 
ary 26, 1940, In that application it is stated 
that 


“after the filing of this suit the terms of the com- 
promise were discussed by plaintiff No. 4 (Mohammad 
Shiksh) on behalf of the plaintiffs and Dr. Rai 
Rajeshwer Bali on behalf of the Court of Wards 
from duly 1938 to August 1938 when the general 
lines on which the compromise could be made were 
chalked out and certain terms were agreed upon and 
reduced to writing on or about the end of August or 
early September 1938; that this draft (apparently 
Ex. 46) was then left with Dr. Rat Rajeshwar Bali 
as he was representing the Court of Wards Vommittee 
in these negotiations.” 


It is further said that 

‘probably in September 1938 the compromise was 
considered by the Court of Wards when it was decided 
to refer the compromise to the Legal Remembrancer 
and Advocate-General for legal opinion. That the 
Legal Remembrancer and Advocate-General made 
certain additions and alterations, and ultimately in 
December 1933 they prepared a final compromise, 
(apparently Ex. A-40). That this final compromise 
was approved on behalf cf the plaintifis and was 
finally accepted by the Court of Wards in its meeting 
held on January 28, 1939, when the resolution, (to 
which I have referred earlier) was passed. That the 
proceedings of the meeting held on Janda 28, 1944, 
were confirmed in tue meeting held in the last week 
of March 1999.” 


The case for the defendants is setgout in 
the reply to Civil Miscellaneous Applications 
Nos. 163,166, 186 and 187 filed by learned 
Counsel for the defendants on March Il, 
1940. In this ‘teply itis denied that there 
were negotiations: for a settlement of the 
dispute between the Court of Wards and tle 
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plaintiffs. An account is-given of the acts of 
Dr. Rai Rajeshwar Bali in connection with 
this matter. It is admitted that a resolution 
was passed on September 13, 1938, that “the 
draft of the compromise given by Rai 
Rajeshwar Bali Saheb should be referred to 
the Legal Remembrancer and the Advocate- 
General for legal opinion.” It is admitted 
that the final resolution referred to was 
passed, *but it is added that this resoultion 
was sent by the President of the Court of 
Wards to the Secretary to Govt., for the 
orders of the Govt., under s. 5 of the Court 
of Wards Act, and that the Provincial Govt. 
decided to retain management of the estate 
and the superintendence of the persons of 
the wards and that no compromise should be 
entered into between the Court of Wards 
and the alleged trustees, and it is contended 
that there was thus no lawful compromise 
by which the suit was adjusted as alleged in 
the application No. 163. As regards the 
position of Dr, Rai Rajeshwar Bali it is con- 
- tended in para. 7 that he was only one of the 
members of the Court of Wards Committee 
and had no power or right to discuss any 
terms of compromise on behalf of the Court 
of Wards and was not authorised by the 
Court of Wards to discuss them on their 
behalf. It is stated that Rai Rajeshwar Bali 
never represented the Court of Wards and it 
appears that he was acting in the interests 
of the plaintiffs. It is further pointed out in 
para. 9 that the defendant gave no informa- 
tion to the plaintiffs of the aforesaid resolu- 
tion or that the papers had been sent to 
the Minister, that the Court of Wards never 
made to, or received from the plaintiffs, any 
communication about the alleged compromise. 
It is said that the proceedings and resolu- 
tions passed by the Court of Wards and 
communications between them and the Govt. 
Officials are unpublished official records and 
of a confidential nature and that the plain- 
tiffs have obtained copies surreptitiously and 
improperly. Itis further stated in para. 11 
that the resolution of January 28, 1939, has 
no legal and binding effect without the sanc- 
tion of the Provincial Govt., because the 
release of the estate was an integral part of 
the proposed compromise. In para. 12 it is 
stated that 

“it is only the President of the Court of Wards 
who can compromise a suit, but even he is incom- 
petent tb doso if the compromise involves the release 
of person or property of a ward from the-superinten- 
dence of the Court of Wards without the sanction of 
the Provincial Govt. as provided by ss. 5 and 6 of the 
Court of Wards Act,” “e. 

‘It is contended, therefore, in para. 13 that 
“fhe resolution in question merely recom- 
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mends to the Provincial Govt. the release of 
the estate” and further in para. 14 “that the 
resolution in question not having been com- 
municated to the plaintiffs has no legal and 
binding effect and it cannot in law constitute 
a compromise.” 


It may be noted, with reference to the 
remarks about communication, that the 
plaintiffs at a later stage, in the inter- 
rogatories which they served on the defen- 
dant No. 1 and the President of the Court of 
Wards, were apparently inclined to the 
position that Dr. Rai Rajeshwar Bali was 
acting to some extent as agent of the plain- 
tiffs in these negotiations. The interrogatory 


runs as follows : 

‘Ts it not a factthat all the members of the Court 
of Wards, including the President, were fully aware 
that Dr. Rai Rajeshwar Bali was in constant com- 
munication with the plaintiffs in the matter of the com- 
promise and it was understood that the passing of 
the resolution on the January 28, 1939, in the presence 
of Dr. Rai Rejeshwar Bali was communication of the 
same to the plaintiffs, and that it was assumed that 
Dr. Rai Rajeshwar Bali would inform the plaintiffs of 
the said resolution ?” 


It isin the light of these pleadings that I 
come to the evidence of Dr. Rai Rajeshwar 
Bali, the one and only witness produced on 
behalf of the plaintiffs to give evidence in 
regard tothe negotiations leading up to the 
alleged compromise. I regret that I am not 
able to accept atits full face value every- 
thing that has been said by Dr. Rajesh- 
war Bali, despite the fact that he is a talugq- 
dar and a member of the Court’ of Wards 
Committee, and was at one time a Minister 
of the U. P. Govt. He has sought to give an 
air of great impartiality to his conduct but 
the admissions made by him show that he 
was approached by the plaintiff No. 4 Mr. 
Mohammad Shikoh immediately after the 
suit was filed. The suit was filed on April 5, 
1937, and Dr. Rai Rajeshwar Bali says that 
he was shown legal opinions which had 
been obtained by Mohammad Shikoh and as 
a result of seeing these legal opinions he 
wrote as early as June 22, 1937, a letter to 
Mr. Lane, the then President of the Court of 
Wards. Mr. Lane replied to this letter in 
Ex. A-3] dated June 22, 1937, and Dr. Rai 
Rajeshwar Bali replied in Ex. A-32 dated 
June 24, stating that the points on which 


he wanted a full note were 

(1) the legal opinion as to wether the trust is valid 
or not, and (2) whether it is advisable for the Court of 
Wards to attempt to compromise the case rather than 
to proceed to litigation.” 


As a result of this correspondence a resolu- 
tion Ex. A-32, was passed by the Court of 
Wards Committee on August 25, 1937, which 
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was as follows : 

“The opinion of Sir Wazir Hasan and Sir Sultan 
Ahmad may be sent to the Legal Remembrancer and 
the latter’s opinion may be taken again, Rai 
Rajeshwar Bali has undertaken to procure copies of 
these two opinions and send them to President, who has 
undertaken to forward them to the Legal Remembrancer 
when he receives them.” 


It appears that Rai Rajeshwar Bali did 
ab some later date produce these opinions 
and presumably they were sent to the Legal 
Remembrancer. According to Rai Rajeshwar 
Bali his interest in the matter began with 
a proposal by a member of the Court of 
Wards that this estate should be released, 
and it was Rai Rajeshwar Bali himself who 
thought that certain safeguards were neces- 
sary. Rai Rajeshwar Bali, however, speaks 
as if what happened took place at the first 
meeting, of which we have not got any 
record, and he says that? apart from this 
safeguarding of the management of the estate 
and the proper education and upbringing 
of the wards, there was a difficulty that the 
release would mean a recognition of the 
trust which was said to have been created 
and which the Court of Wards had not re- 
cognised, He says that he himself suggested 
that as the case was before the Court, they 
might be able to get the safeguarding of the 
Management of the estate and the upbring- 
ing of the wards effected through a com- 


promise of the suit. He goes on to say, 

“The question then arose who should negotiate the 
compromise. Somebody suggested that I should do it. 
I was reluctant to do it because of the obvious diffi- 
culties, Other members joined in pressing me to do it 
and so I agreed to negotiate a compromise. I said I 
would make an attempt.” 


There! is no support whatever for this 
statement of Dr. Rai Rajeshwar Bali in the 
records of the resolutions of the Court of 
Wards. TheCourtof Wards is a statutory 
body and its decisions are embodied in 
resolutions, If at any time the Court of 
Wards intended to appoint Dr. Rai Rajesh- 
war Bali to negotiate a compromise of the 
suit between itself and Mohammad Shikoh, 
there must be necessarily have been a 
resolution passed to that effect. Rai Rajesh- 
war Bali admits that he does not know if 
there was any resolution to that effect but he 
cannot say for certain that there was. He 
goes on to say in cross-examination, 

“I did not ask that a resolution should be 
passed authorising me to negotiate. I did not have 
the fact that I was authorised recorded in the proceed- 
ings. Ido not know what was put on record. The 
proceedings of the meetings are circulated with the 
agenda of the next meeting at which those formal 
proceedings have to be confirmed. The first item of 
the agenda at the next meeting was to confirm the 
proceedings of the last meeting. I never challenged 
the proceedings of the meeting at which I was asked 
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to negotiate. I cannot say that I ever noticed that 
there was any record in the proceedings of the meetings 
of my being asked to negotiate. I never considered 
the matter. I am not aware of any formal resolution 
of the Courtof Wards by which I was authorised to 
negotiate a compromise. I did not find at a later 
date that the only record that was made was that 
the matter, (that is the matter of the release of the 
estate) was postponed ” 


It is perfectly obvious therefore that Rai 
Rajeshwar Bali was never in any sense 
authorised to negotiate a compromise, 
Whatever he did he did entirely without 
authority. Even if two or three of the 
members at the meeting suggested to him 
that he should getin touch with Moham-: 
mad Shikoh and find out the terms on which 
the suit could be settled out of Court, that 
would not clothe him with any form of 
authority as an agent of the Court of Wards, 
The only manner in which he could be 
clothed with authority would be by the pass- 
ing of a resolution. The whole history of 
the matter and the whole statement of 
Dr. Rajeshwar Bali, taking his answers in 
examination-in-chief and in cross-examina- 
tion together, shows that at the instance 
of Mohammad Shikoh he was taking a 
personal interest in the matter of this- suit, 
but it is clear that he had no official status 
in the matter, and the least that can be 
said is that there was a considerable degree 
of impropriety in his conduct in, as it were, 
pushing the interests of Mohammad Shikoh 
and the trustees. 

With this I may come to the points in his 
statement which really matter. He says 
that the first step he took for negotiating 
the compromise was to discuss the matiter 
with Nawab Mohammad Shikoh, and that 
Nawab Mohammad Shikoh subsequently 
told him that he was authorised by the 
trustees to settle the terms of the com- 
promise. He goes on to say that at a 
subsequent meeting of the Court of Wards 
he presented the terms settled -between 
himself and Mohammad Shikoh. This ap- 
pears to have been at a meeting which 
took place on September 12, 1938, vide 
the answer of the President of the Court 
of Wards tothe interrogatories. In para. 4 
it 1s stated, 

“It is correct that Rai Rajeshwar Bali produced a 
document containing the terms of compromise on which 
the plaintiffs wanted to compromise the suit, and the 
following resolution was passed at the meeting on Sap- 
tember 12, 1938 ; e 

This draft of the compromise given by Rai Rajesh- 
war Bali should be referred to the Legal Remem- 
brancer and tho Advocate-General for legal opinion.” 

The draft compromise was Ex. 46 as 
Rai Rajeshwar Bali himself says, and if 
could be taken to be an offer made by 
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Mohammad Shikoh, ib is at any rate per- 
fectly clear that it was an offer which was 
not accepted and it therefore requires no 
further consideration. < 

_ This document was sent to the legal 
-Remembrancer and the Advocate-General, 
vide Rai Rajeshwar Bals own letter 
Ex. A-35,dated January 6, without year, 
but evidently written on January 6, 1939, in 
which he says, writing to Mr. Himat Singh 
who had by this time succeeded Mr. Lane 
as President of the Court of Wards, that 
the Court of Wards had referred the 
Utraula case to the Legal Remembrancer 
and the Advocate-General three months 
earlier, and that he wished to know if their 
opinion had been received yet, and asked 
the President to remind them so as to 
expediate disposal. It seems that between 
January 6, and January 28, the Legel 
Remembrancer and the Advocate-General 
sent back to the President of the Court 
of Wards an alternative draft Ex. A-40 
oa Dr. Rai Rajeshwar Bali states about 
this, 

“The opinions of the Legal Remembrancer and the 
Advocate-General were duly obtained. They suggest- 
ed some modifications. I had a talk with Mohammad 
Shikoh about these modifications and he agreed to them. 
The matter was laid before the Court of Wards 
again. Itold the meeting that the modifications had 
been agreed to. The decision of the Court of Wards 
was that the agreement as modified be approved and 


be sent tothe Govt. for whatever further action was 
_necessary.’’ 


. The resolution actually passed is Ex. A-36 
which was that the case pending in the 
Civil Court between the Court of Wards 
and the trustees of Utraula estate be com- 
promised on the terms approved by the 
Advoecate-General and that the estate be 
‘recommended’ for release. What followed 
on this is clear from the application and 
reply and the letter Ex. A 37 from the 
Secretary to Govt. to the Secretary, Court 
of Wards. The resolution with the draft 
compromise Ex. A-40 was sent to the Local 
Govt. with a recommendation that the estate 
be released. It was recognised, that is, by the 
Court of Wards, that the compromise of 
the suit and the release of the estate from 
the superintendence of the Court of Wards 
were indissolubly linked together, that the 
release of the estate was a matter within the 
eompetence of the Local Govt. and, therefore, 
the Local Govt. had the last word to say 
about both questions, that is compromising 
the suit and the release of the estate. 

The first contention put forward on be- 
half of the plaintiffs is that by showing 
Ex. A-40 to Mohammad Shikoh, Dr. Rai 
Rajeshwar Bali made an offer on behalf of 
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the Court of Wards to compromise the 
suit on those terms, and this offer was accept- 
ed by Mohammad Shikoh acting for the 
plaintiffs and communicated to the Court of 
Wards. Itis argued that even if Dr. Rai 
Rajeshwar Bali had not got proper autho- 
rity to negotiate the compromise, nonethe- 
less the Court of Wards by passing the 
resolution ratified his acts and thus there 
was an offer by the Court of Wards and 
acceptance by Mohammad Shikoh, all con- 
veyed through the channel of Dr. Rai 
Rajeshwar Bali. Alternatively it is con- 
tended that Dr. Rai Rajeshwar Bali having 
shown the draft Ex. A-40 to Mohammad 
Shikoh and obtained his approval, the act 
of Dr. Rai Rajeshwar Bali in communicat- 
ing this agreement tothe Court of Wards 
at the meeting amounted to an offer by 
Mohammad Shikoh which was accepted by 
the Court of Wards by the passing of the 
resolution. It is no longer said that this 
acceptance is to he presumed to have been 
communicated because the resolution was 
passed in the presence of Dr. Rai Rajeshwar 
Bali, but it is said that there is nothing con- 
fidential about the passing of such a resolution, 
and therefore it must be taken that communi- 
cation of the acceptance is complete. On the 
other hand for the defendant it is said that 
there was no communication and that even 
if there was communication, it would not 
make any difference, because the Court of 
Wards was not competent to effect a com- 
promise of the suit, because the compromise 
of the suit and the release of the estate 
are one and the same thing, and the latter 
is within the competence of the Local Govt. 
alone as recognised by the Court of Wards 
which resolved only that the estate be recom- 
mended for release. 

Now as tothe actual position of Dr. Rai 
Rajeshwar Bali I entertain no sort of doubt 
that he was not technically or actually an 
agent either of the Court of Wards or of 
Mohammad Shikoh. He was doing what he 
could in the interest of the latter certainly, 
but that would not make him his agent. 
Taking the first position suggested on be- 
balf of the plaintiffs, namely that Rat 
Rajeshwar Balis act in communicating 
Ex. A-40 to Mohammad Shikoh amounted to 
an offer by the Court of Wards, the accept- 
ance of which wascommunicated to the Court 
of Wards, by Dr. Rai Rajeshwar Bali at the 
meeting when it is suggested that the act 
of making the offer was ratified by the 
resolution; it might be almost enough to 
say that we have nothing whatever from the 
side of Mohammad Shikoh, who could at 
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any time back out He has never said a 
word or written a word, and it is only 
through the mouth of Dr. Rai Rajeshwar 
Bali that we are expected to believe that an 
offer was made to him and accepted by him. 
Mohammad Shikoh was expected to be put 
up as a witness and at one stage learned 
Counsel was on the point of putting him in 
the witness box but decided to wait for the 
appearance of Dr. Rai Rajeshwar Bali. 
Ultimately he was never put in the witness- 
box at all, possibly because of the danger 
of what might be elicited from him in 
cross-examination, but in any case the ulti- 
mate decision on the effect of such an 
offer, acceptance and ratification depends on 
whether the Court of Wards by passing this 
resolution was competent to compromise a 
sult and direct release of,an estate. If it 
was not competent to direct release of the 
estate, if was not competent by resolution or 
otherwise to compromise the suit. 

The second line of argument is that Rai 
Rajeshwar Bali by producting Ex. A-40 as 
approved by Mohammad Shikoh before the 
meeting made an offer to the Court of 
Wards which was accepted by means of the 
resolution. The same criticisms apply but 
the ultimate ratio is the same. 

Before examining this question of offer 
and acceptance on the assumption that there 
was a real offer, I would remark that I 
have the gravest doubts as to whether pro- 
ceedings such as took place in connection 
with this compromise amounted to offer and 
acceptance at all. What seems to have been 
going on wasrather an informal discussion 
outside the Court between certain interested 
~ persons to find out what sort of terms would 
be acceptable to both parties and would 
be accepted by one party if offered by the 
other. It seems to me that when these 
terms were discovered by means of Dr. 
Rai Rajeshwar Bali, his act in putting 
Ex. A-40 before the Court of Wards Com- 
mittee did not amount to an offer by Moham- 
mad Shikoh which was accepted by the 
Court of Wards, but that the Court of Wards 
by passing this resolution merely came to a 
decision that if otherwise possible the suit 
should be compromised on those particular 
terms, which appeared to the members of 
the Committee to be properterms. The stage 
of making the offer and getting the accept- 
ance was a stage which would follow the 
passing of this resolution, and the resolution 
itself did not amount either to an offer or 
the acceptance of an offer. 

If, however, it be assumed that the 
passing of the resolution amounted to some- 
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thing more than the mere making of a 
decision, then the question is, what was the 
extent of the authority of the Court of 
Wards ? The powers of the Local Govt. and 
of the Committee of the Court of Wards are 
laid down in the U. P. Court of Wards Act ` 
(Act IV of 1912) as amended by the U. P. 
Court of Wards (Amendment) Act, V ọf 
1933. Under the old Act prior to the amend- 
ment s. 5 ran as follows: ° 

“The authority vested in the Court of 
Wards shall be subject to the control of 
the Local Govt.” Under the Act as amended 
the section runs as follows : . 


“The authority vested in the Court of Wards shall 
be subject to the control of the Local Govt. in the fol- 
lowing matters : 

(a) The assumption of superintendence of person or 
property ; 

(b) the release of 
intendence...... E. 

Section 6 provides as follows: 

(1) Subject to the provisions of s. 5 the following 
Ls shall be disposed of by the Court of 

ards : 


person or property from such super- 
1 


(b) All questions relating to the assumption or non- 
assumption of the superintendence of the person or pro- 
perty of a proprietor or minor under ss. 12 (2) or 12 (3) 
and to the release or non-release of person or property 
from superintendence under ss. 44, 45 or 46. 


(3) Any member may bring up before the Court of 
Wards any matter which he desires to initiate and may 
ask the President for information on any matter.” 

Prima facie Ishould suppose that cl. (8) 
could not operate to extend the powers 
given by cl. (D). 


Chapter III deals with assumption of 
superintendence of persons and property, 
and in this Chapter s. 8 defines disqualified 
proprietors. These are of four kinds, 

““(a) minors ; 

(b) females declared by the Local Govt. to be incapable 
of managing their own property ; 

(c) persons adjudged by a competent Civil Court to 
be of unsound mind and incapable of managing their own 
property ; , 

(d) persons declared by the Local Govt. to be in- 
capable of managing or unfitted to manage their own 
property.” 

On grounds specified under four heads, 
the first of which is physical or mental 
defect or infirmity unfitting them for the 
management oftheir own property. 

Under s. 12 (1) the Act provides that 

“the Court of Wards shall assume the superinten- 
dence of the property of any proprietor disqualified 
under cl. (6) or (d) of sub-s. (1) of s. 8 orin regard 
to whom a declaration has been made under s: 10.” 

(the section which deals with applications 
by a proprietor himself for having his pre- 
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perty placed under the superintendence 
of the Court of Wards). Subs. (2) provides 
that 


“the Court of Wards may in its discretion assume or 
refrain from assuming the superintendence of 

(a) the property, or person and property, of any pro- 
prietor disqualified under cl. (a) or (e) of sub-s. (1) of 

3.0, 

ı (b) the person of any proprietor disqualified under 

cl. (b) or (d) of sub-s, (1) of s. 8.” l l 

We burn next tos. 44. This section pro- 
vides that 

“the Court of Wards may at any time release any 
person or property from its superintendence,” 

. There are four provisos to this section 
but the only one requiring consideration 
in the present case is the first which runs as 
follows : 

“Provided, first, that the Court of Wards shall not, 
without the previous sanction of the Local Govt., so 


release any property, the proprietor of which has been 
real a under cl. (b) or cl. (d) of subs. (1) of 
8. 6. 


It is contended on behalf of the plaintiffs 
that by the modifications of the Act enacted 
in 1933 the Court of Wards has been given 
full authority to release an estate 
of which superintendence has been assumed 
under cl. (a) and (c) of sub-s. (1) of s. 8 read 
with s. 12 (2) of the Act. The suggestion 
is that asthe Act stood prior to the enact- 
ment of Act V of 1933 this was not the 
case. I may note first that s.44 is not one 
of the sections which was amended in 1933, 
Section 5 was amended in the manner to 
which I have already drawn attention. 
Sections 4 and 6 are entirely new sections 
necessary for the purpose of substituting 
the present statutory committee in place 
of the Board of Revenue which by the 
former s. 4 was the Court of Wards for the 
United Provinces. Section 6 formerly mere- 
ly provided for the distribution of business 

_between the two members of the Board of 
Revenue, whereas now it provides for the 
distribution of work as between the Com- 
mittee and the President. It is therefore, 
not with any imaginative idea in regard to 
the intention of the Govt. in dealing with 
the new bedy that we have toexamine ss, 5 
and 44, Under the old s. 5the whole au- 
thority ofthe Court of Wards was subject 
to the control of the Local Govt. Under 
the amended Act s. 5 the control of the 
Local Gcvt. has been retained in all matters 
of superior importance, thatis (a) the as- 
sumption of superintendence, (b) the release 
from superintendence, and (c) appointments 
to superior posts, budgets of estates of which 
the income is above Rs, 50,000 per annum, 
and proposals for sale or purchase on 
bthalf of an estate under superintendence 
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for more than Rs. 10,000 which the President 
refers to the Local Govt. for their decision, 
In this last connection it has to be noticed 
that such reference may be made by the 
President at his own discretion and shall 
be made if a majority of the other mem- 
bers of the Court of Wards so request, and 
it is further provided that if the Local Govt. 
should provisionally not agree with the pro- 
posal of the members, the Govt. is to state 
its view to the Court of Wards and before 
coming to a final decision consider any 
comment which the Court of Wards may 
make. As I have remarked we have to 
discard from our minds all idealistic 
theories of experiments in self-Govt. and the 
like and merely to consider the actual effect 
of the amendments. Prior to the amend- 
ment the authority was vested in the Board 
of Revenue as Court of Wards subject to 
the control of the Local Govt. in all matters. 
After the amendment the authority vested 
in the Court of Wards as now re-constructed 
is to be subject to the control of the Local 
Govt. in the important matters specified 
in s. 5. Those particular matters always 
have been subject to the control of the 
Local Govt. and they continue to be subject 
tothe control of the Local Govt....however 
the provisions in regard to discretionary 
refererce to the Local Govt. in regard to 
matters falling under head (c) seem clearly 
to imply that there is no discretion in the 
matters falling under heads (a) and (b). 
Turning to s. 44, as I remarked earlier, 
that is not a new section and we have there- 
fore to interpret ss. 5 and 44 just as if the 
Court of Wards as at present constructed 
were the same old Court of Wards which 
formerly existed under the statute, n&me- 
ly the Board of Revenue. As it ap- 
pears tome onan examination of ss. 5 and 
44, so far from the modification of the 
Act leading to the conclusion that the 
present Court of Wards has complete and 
unfettered authority in the matter of the 
release of an estate from superintendence, 
exactly the opposite is the result of the 
modification of the Act. Whats, 44 pro- 
vides is that although the Court of Wards 
may release at any time any person or pro- 
perty from its superintendence, subject to 
the control of the Local Govt. under s. 5, 
it shall not so release any property, the 
proprietor of which has been disqualified 
under cl. íb) or (d) of sub-s. (1) of s. 8 with- 
out the previous sanction of the Local Govt. 
What it comes to is this that an order of the 
Court of Wards for the release of any estate 
from superintendence is always subject to 
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the control of the 
is the Local Govt. has the last word 
always in the matter, but that in cases 
to which cl. (b) or (d) of sub-s. (1) of s. 8 
applies the Court of Wards may not even 
passa resolution for the release of a pro- 
perty without the sanction of the Local 
Govt. previously obtained. Even if it be 
assumed that it is not absolutely clear what 
is the connotation of the phrase “subject to 
the control of the Local Govt.,” it certainly 
implies that in all matters in which the 
Court of Wards by its resolution makes a 
reference to the Local Govt,, itis leaving the 
final dscision of the matter in question to 
the Local Govt. I should suppose it to be 
the case thatin the matter of the release 
of the property of minors and lunatics [sub- 
cl. (a) and lc) of sub-s. (1)sofs. 8] the Court 
of Wards always had authority, unless a 
reference to the Local Govt. was thought 
necessary or the Local Govt. had already 
taken some interest in the matter, to make 
an order of assumption of superintendence 
or of release from superintendence, but that 
does not lead tothe result that the Court 
of Wards has an obsolute discretion, and 
that the resolution passed in the present 
case can be regarded asa final decision to 
release the estate and to compromise the 
suit. The Court of Wards in this resolution 
clearly recognised that the two things were 
linked together, and it further, while decid- 
ing to compromise the suit, declined to 
exercise the discretion, if it had such a dis- 
cretion, to order release of the estate, and 
it left that matter tothe Lozal Govt., there- 
by leaving to the Local Govt. the final deci- 
sion on the whole matter. 

How closely these matters were linked is 
to be inferred from para. l of the terms of 
the compromise which provides that the 
Court of Wards will put the property men- 
tioned in the schedules annexed to the plaint 
into the possession of the plaintiffs and de- 
fendants Nos. 2 and 3 as trustees under the 
deeds dated December 19, 1933 and Febru- 
ary l, 1934. 

Learned Counsel for the plaintiffs have 
referred me toa number of cases in re- 
gard tothe powers of the Court of Wards 
in the matter of compromise of suits. I do 
not think that these are very helpful but I 
will summarise them en passant. 

In Court of Wards on behalf ofits ward 
Bhaiya Jagdish Dat Ram v. Chandra, Bhan 
Dat, (30. W. N. Sup. Vol, p. 185 at p. 215). 
(1), it was held that there could be no doubt 


(1) 3 OW N 185 (215) Sup.: 97 Ind. Cas. 520; 13 O 
LJ 348; A I R 1926 Oudh 530. 


Local Govt., that 
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that the Court of Wards had authority to 
compromise suits on behalf of or against 
wards even when two such wards were con- 
testing parties in the suit. 

Similarly in Mohammad Mumtaz Ali 
Khan v. Farhat Ali Khan, (I. L. R. 23 All. 
394 at p. 404) (2), it was remarked by their 
Lordships of the Privy Council that t 
“the Court of Wards has of course all the ordinary 


powers of a guardian over a ward’s proper®y, supple- 
mented by certain additional powers given by statute.” 


Reference was also made to Nakimo 
Dewani v. Pemba Dichen, (I. L. R, 48 Cal., 
469) (3), a case under the Bengal Court of 
Wards Act (Act IX of 1879) in which it was 
held that 


“a guardian appointed under the Court of Wards 
Act, 1879, on bebalf of minors has power to compromise 
proceedings in a Civil Court, to which these minors are 
defendants ; upon the guardian assenting to an agree- 
ment of compromise, it is necessarily recorded by the 
Civil Court under s. 375 of the Civil P. C., 1882, and 
its validity does not depend upon its terms having been 
examined and approved by the Civil Court,” 


(as would be the case in connection with 
a compromise effected on behalf of minors by 
a guardian ad litem), 

Similarly in Raja Braja Sunder Deb v. 
Raja Rajendra Narayan Bhanj Deo,. (L. R. 
65 I. A. 57 at p. 65) (4), their Lordships re- 
marked : 

“The validity of the compromise depends entirely 
upon whether the Court of Wards consented on his 
behalf. If they did, the absence of a formal order 
making their manager guardian ad litem as distinct 
from an additional defendant does not invalidate the 


decree.” e 


As I remarked earlier I do not think any 
of these cases is helpful to the decision of 
the present case. It may be that subject to 
the control of the Local Govt. which it might 
or might not choose to exercise the Court 
of Wards had power to direct the release 
ofthe estate of the minors which release 
was necessary to the effecting of a compro: 
mise with the plaintiffs, but it is quite clear 
that the Court of Wards did not purport to 
exercise that power. It, therefore, follows 
that the resolution passed by them was not 
a decision compromising the suit, but a deci- 
sion that the suit should be compromised, 
and that the matter of the release essential 
to the compromising of the suit should be left 
to the Local Govt. and, therefore, the last 


(2) 23 A 394 (4(4); 5 O WN 881, 28 I A1%0; 8 Sar, 
PCJ 85 (P ©. e 

(3) 48 C 469; 59 Ind. Cas. 911; 19 AL J 171; 40 
M LJ 201; (1920) M W N 115; 29 M L T 202; 330 
L J 211; 23 Bom. L R 698; 25 O W N 797;14 L W 
253; 48 I A 27(P 0). 

(4) 65 I A 57 (65); 172 Ind. Cas. 643; A.IR 1938 
P C49 10 R P C160; 193880 LR 57; 4 BR 215; 
42 OWN 289; 19 P L T 69; 1988 A L R 84; ell 
Pat. 1; 660 LJ 493; (1938) IM L J 390 (P O). 
e 
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word in regard tothe compromising of the 
suit remained with the Local Govt. 

Turning back now tothe possible effect 
of the negotiations and the resolution, even 
if that resolution was assumed to be a com- 
plete decision on the part of the Court of 
Wards to compromise the suit, the question 
iş whether the passing of that resolution 
could bring about a completed contract of 
compremise. A compromise is, when all is 
said and done, nothing more nor less than 
a contract, and forthe purpose of bringing 
about a completed contract certain points 
are essential. The position of the plaintiffs 
on the question of offer and acceptance is 
just as uncertain as it is in regard to the 
position of Dr. Rai Rajeshwar Bali, whom 
at one time they called the agent of the 
Court of Wards and at another time implied 
to be their own agent. One case for the plaint- 
iffs is that Ral Rajeshwar Bali by bringing 
to the Court of Wards meeting this draft 
compromise, Ex. A-40, which had been 
approved by Mohammad Shikoh, was com- 
municating an offer of Mohammad Shikoh 
to the Court of Wards. As I have remark- 
ed already this depends entirely on the 
statement of Dr. Rai Rajeshwar Bali that he 
had shown this draft Ex. A-40 to Nawab 
Mohammad Shikoh and he had approved of 
. the terms. It is said that the passing of the 
~ resolution amounted to an acceptance of the 
offer and that thereupon the contract be- 
came complete. 

It isargued on behalf of the defendants 
that the mere passing of the resolution, even 
if it amounted to acceptance of the propo- 
sal, still required communication to the 
proposer under the provisions of s. 4 of the 
Indian Conract Act. It is contended that such 
a resolution amounts to nothing more than 
a mental assent, and that communication to 
Mohammad Shikoh could only be made in 
the manner appropriate to the communica- 
tion of the decision of a statutory body, that 
is by a letter written by or on behalf of the 
President of the Court of Wards. 

For the plaintiffs it is argued that there 
was nothing confidential about the proceed- 
ings of the Court of Wards and that the 
mere passing of the resolution amount- 
ed to communication. It appears to me 
that there is no force whatever in this 
contention, which is contradicted in 
terms by Dr. Rai Rajeshwar Bali him- 
self ; he says that the proceedings are 
confidential and that he never communi- 
cated the proceedings or the resolution to 
Mohammad Shikoh. Learned Counsel for 
the plaintiffs sought to rely on the case of 
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Alexander Brogden v. The Direciors, &c., 
of the Metropolitan Railway Company 
Appeals Cases (1876-77), p 66, (5), but the 
facts of that case are completely dissimilar, 
That was a case of a contract not very 
formally signed but the original paper was 
left with the promisee and the contract was 
acted upon over a considerable period. It 
was in fact followed by a course of action 
and was not a mere single act, and was 
in no sense a case of mere mental assent. 
The limits ofan unexpressed assent can be 
seen from the case quoted at the bar of 
Gaddar Mal v. The Tata Industrial Bank, 
Lid. Bombay, (I. L. R.49 All, 674) (6), in 
which it was held that 

“the mere sending of a noticeby a bank to one of 
its customers that the interest charged on overdrafts 
against security held by the bank had been raised 
is not of itself sufficfint to render the customer liable 
to pay the enhanced rate. But where, after receiving 
notice that the rate of interest had been raised, the 
customer borrows more money from the bank, the 


bank is justified in charging him interest at the en- 
hanced rate,” 

A further point arises and is suggested 
by the same case, where it is remarked at 
p. 677* that 
“the law on the subject of acceptance of an offer is 
indicated in ss. 7,8 and 9 of the Indian Contract Act 
and these sections must be read without reference 
to the English Law on the subject. According to 
s. 7, before a proposal becomes a promise rendering the 
promisee liable to the conditions contained in the pro- 
mise, there must be an absolute and unqualified accept- 
ance. This acceptance must be expressed in some 
usual and reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted.” 


For the defendants it is, I think, rightly 
contended that evenif the passing of this 
resolution could possibly be construed as 
an acceptance, it is in no sense an un- 
qualified acceptance. On the contrary it 
fails as an acceptance because it leaves 
one of the conditions essential to the im- 
plementing of the acceptance to the discre- 
tion of a third person, namely the Local 
Govt. 

Reverting to the question of communica- 
tion learned Counsel for the plaintiff re- 
ferred to Bishan Pado Haldar v. Chandi 
Prasad & Co, (I. L. R. 42 All, 187) (7), in 
support of his contention that acceptance 
can be made without express communica- 
tion. This was a case in which the promisor, 
having made an offer to supply certain 
gocds, received and kept money sent to 
him with an order and credited it to his 


(5) (1876-77) A C 666. 

(6) 49 A 674; 100 Ind. Cas, 1023; 25A LJ 372; A 
I R 1927 All. 407. . 

(7) 42 A 187; 54 Ind. Cas. 437; 18 A LJ 73;1U P 
L R (H 0) 183. 
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account. This was obviously not an act 
of mere-silence giving consent but of an 
act on the part of the promisor vis a vis the 
promisee. It is suggested that the act of 
the Court of Wards in the present case in 
passing the resolution is analogous to the 
act of the promisor in that case. Perhaps 
all I need say is that the facts are so 
utterly dissimilar that I find it impossible 
to derive from that case any assistance in 
the decision of the present case. I do not 
see how it can be said that the act of the 
Court of Wards in passing a resolution 1% 
in any way comparable to the act of 
someone who receives and credits to his 
own account money sent along with an 
offer. ; 

To sum up on this question of offer and 
acceptance ; in the first place, as I remark- 
ed earlier, 1 do not consider that the 
various manœuvres which preceded the pass- 
ing of the resolution were formal negc- 
tiations at all, and that they could possibly 
come within the scope of offer and accept- 
ance. I think that they amounted to little 
more than hole and corner intrigues and 
that the decision of the Court of Wards em- 
bodied in the resolution of January 
28, 1939, was no more than a decision to 
make an offer to the plaintiffs to com- 
promise the suit on the terms stated in 
Ex. A-40 provided that the Local Govt. 
was willing to direct the release of the 
estate. As regards the suggested position 
that Dr. Rai Rajeshwar Bali by showing 
Ex. A-40 to Mohammad Shikoh between 
January 6 and 28, 1939, made an unautho- 
rised offer, the making of which was ratified 
by the resolution of January 28, which offer 
was accepted by Mohammad Shikoh and 
thereby the contract of compromise com- 
pleted, I do not think that the evidence 
is sufficient to prove any thing of the 
kind. The highest position L could give to 
those proceedings is the alternative one 
suggested, namely that an offer was made 
to the Court of Wards by Mohammad 
Shikoh through Dr. Rai Rajeshwar Balt, 
which offer was however not met with an 
unqualified acceptance which would convert 
Ex. A-40 into a completed contract. In any 
case as I have already indicated, I am 
entirely satisfied that the Court of Wards 
had not any complete authority to com. 
promise the suit and to take the steps 
necessary for that purpose, that is to direct 
the release of the estate, and that the 
absence of that complete authority was re- 
cognised by the resolution itself. 

I might remark incidentally that whatever 
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may now he said on behalf of the plaintiffs 
in support of the contention that there was 
a completed contract and the suit was ad- 
justed by compromise, itis perfectly clear 
that this is an afterthought of the most 
obvious kind. Judging by the previous con- 
duct of Dr. Rai Rajeshwar Bali it is im- 
possible to doubt, and it is indeed the plain- 
tiffs’ own case, that the resolution of the 
Court of Wards came to the knowledge of 
the plaintiffs as soon as it came into exist- 
ence, The negotiations which are said to 
have had the object of persuading the Govt. 
to implement the resolution must have 
concluded: in October 1939, since, as the 
plaintiffs or their friends were in close 
touch with the Ministers or the Minister 
concerned, aSis implied by their own ap- 
plications, they cannot but have come to 
know that the Local Govt. had decided not 
to implement the resolution in October 1939. 
Yet the plaintiffs never made any attempt 
to move this Court to deal with the matter 
under the provisions of O. XXIII, r. 3 until 
February 22, 1940. They show now a con- 
fidence in the effect of this resolution which 
their previous conduct shows that they have 
up till now been far from feeling, and this 
goes a long way to throw doubt on the state- 
ments of Dr. Rai Rajeshwar Bali in regard 
to what he says passed between him and 
Nawab Mohammad Shikoh. 

Before I proceed to state my finding 
on this issue I must refer to an argument 
put forward on behalf of the Court 
of Wards in para. 12 of the reply to 
Civil Miscellaneous Applications Nos. 163, 
166, 186 and 187 of 1940, where it is said 
that 

‘the Court of Wards has no power to compromise 
a suit. Itisoaly the President of the Court of Wards 
who can compromise & suit, but even he is incom- 
petent to do so ifthe compromise involves the release 
of person or property of a ward from the superinten- 
dence of the Court of Wards, without the sanction 


of the Proviacial Govt. as provided by ss. gand 6 of 
the Court of Wards Act”. 


It is pointed out on behalf of the defendant 
that the matter of entering into a compro. 
mise in a suit is not one of the items of 
business to be disposed of by the Court of 
Wards under sub-s. (1) of s. 6, and it is 
argued that it follows that it falls within the 
scope of sub-s. (2) of this section which 
provides that “all other business skali be 
disposed of by the President.” It appears 
to me that in cases where the compromise of 
a suit is linked with any question which 
falls under Items (a) to (k) of sub-s. (1) that 
compromise will be part of the business 
which is to be disposed of by the Court “ci 
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- Wards as distinct from the President. Under 
head (b) are included all questions relating 
to the assumption or non-assumption ...... 
and to the ralease or non-release of person 
or property from superintendence under 
ss. 44,45 or 46. In any case it has been 
pointed out thatthis matter of the compro- 
mise of the suit was an item of business 
which was permitted by the president to 
be put Before the Court of Wards and it 
must, therefore, be construed as falling under 
cl. (1) of sub-s. (1), thatis “any other busi- 
ness which the President may think pro- 
per”. I think there is force in this argu- 
ment and that had it been possible to hold 
the compromise valid on other grounds, it 
could not have been invalidated on this par- 
ticular ground. 

Another argument which has been urged 
is that this compromise could not in any 
case affect the properties of which the 
Deputy Commissioner of Gonda is Manager 
as a mufwallt appointed under the order 
of the District Judge of Gonda acting in 
the capacity of a qazi under the Muham- 
madan Law, The only person. who can 
release -that estate and, therefore, effect a 
compromise is not the Court of Wards but 
the Deputy Commissioner, and he could 
only do‘so under the orders of the District 
Judge. On behalf of the defendants it is 
contended that as the compromise must 
therefore necessarily fai] in respect of the 
. wayf properties, it must fail as a whole. 
For the plaintiffs itis admitted that so far 
as the wagf properties are concerned the 
compromise would necessarily fail, but it is 
said in reply that r. 3 of O. KALII permits 
a settlement in part, and, ‘therefore, the ad- 
justmentof the suit by the compromise, if 
valid, will be effective for the rest of the 
subject-matter of the suit. I think that this 
contention is sound. 

For the reasons, however, which I have 
given earlier I have not the smallest hesi- 
tation in finding that the suif has not been 
adjusted wholly or in part by a lawful 
compromise as alleged by the plaintiffs. 

At this stage the parties were informed 
of the substance of the finding on Issue No. 
13 and were called upon to argue the case 
on the main issues framed in the suit. An 
application No. 125 of 1941 was then made 
to me or February 12, 1941, to allow the 
plaintiffs first to exercise their right of 
appeal against the order refusing to 
record the compromise and to this end to 
pronounce an order under O. XXIII, r. 3 
before further proceedings were taken. 
In view ofthe orders made by Mr. Justice 
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Hamilton to which E have referred earlier 
and with which [am in entire agreement, 
[ ordered tais application merely to be put 
upon the record and proceeded to hear the 
arguments of learned Counsel on those 
issues. In my opinion in view of the manner 
in which the attempt was made to put 
forward this compromise and the complete 
disregard of and failureto comply with the 
order of the Court, there could be no justifi- 
cation for leaving the remaining issues 
undecided or postponing arguments on 
those issues until such time as an appeal 
could be heard and decided against the 
finding on Issue No 13. In case, as no 
doubt will happen, there should be an 
appeal by them against the finding on that 
issue andor against the findings on other 
issues, the plaintiffs will be no worse off for 
this procedure being adopted in view of the 
orders of my learned brother, and the pro- 
cedure has the advantage that many of the 
facts of the case have already beén put 
before me, and it might easily happen that 
if the arguments were not heard now they 
might even have to be heard by a third 
Judge. 


The remaining issues ia the case have not 
been argued in the order in which they 
stand, but I think it is desirable, as far as 
convenient, tokeep them in their original 
order. 

Issue No. 1. This issue runs as follows : 


“Did Raja Mohammad Mumtaz Ali Khan execute the 
deeds dated December 19, 1933 and February 1, 1934?” 


“The position in regard to this and all 
other issues in so far as they are issues of 
fact, is rather peculiar. The plaintiffs 
came into the Court alleging the execution 
by the late Raja of two deeds described as 
deeds of trust on which they relied as 
the foundation oftheir whole claim. They 
however, never made the slightest attempt 
to lead any oral evidence to establish exe- 
cution of these two deeds. Learned Coun- 
sel for the plaintiffs has relied first on 
certain things which he describes as ad- 
missions by the defendants, those being 
statements contained in official letters 
filed on behalf of the defendants, secondly 
he relies on certain statements made by 
the Raja himself in other documents which 
he describes as admissions binding on the 
defendants, and thirdly he relies on the 
registration endorsements proving admis- 
sions of execution of both these documents 
made by the late Raja in the preseuce of the 
Sub-Registrar, and, therefore, admissible in 
evidence unders. 60 (2) of the Regis, Act 
for the purpose of proving that the docu- 
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ments have been duly registered in the 
manner provided by the Act and that the 
facts mentioned in the endorsement referred 
to in s. 69 have occurred as therein 
mentioned. These facts are mentioned in 
s. 08, which prescribes that the Registrar 
ig to endorse on every document admitted 
to .registration (a) the signature and addi- 
tion (description etc.) of every person admit- 
ting the execution of the document, (b) the 
signature and addition of every person ex- 
amined in reference to such document under 
any of the provisions of the Act, (c) any pay- 
ment of money or delivery of goods made in 
the presence of the Registering Officer in re- 
ference to the execution of the document, and 
any admission of receipt of consideration, 
in whole or in part, made in his presence in 
reference to such executfon. Weare only 
cancerned with the admission of the execu- 
tion of the document. In this connection we 
have to consider a number of documents, 
some admitted and some denied by the plain- 
tiffs’ Counsel, all of them filed by the defen- 
dants. Exhibit A-l4 dated December 11, 
1933, is the notice issued under s. 8 (ii) of 
the Court of Wards Act, 1912, tothe Raja 
containing a detailed statement of the 
grounds on which it is proposed to dis- 
qualify him from the management of his pro- 
perty and allowing him seven days from the 
receipt of thé notice to transmit his reply to 
the Local Govt. In reply to the notice a 
letter Ex. A-15 dated December 19, 1933, 
was sent to the Deputy Commissioner en- 
closing the, explanation offered by the Raja. 
It may. be noted that this explanation con- 
tains a reference to a registered deed of 
trust and the date of the deed of trust. The 
first deed of trust is also of December 19, 
the very date on which the explanation with 
the covering letter was sent to the Deputy 
Commissioner. Exhibit A-15 is notin the 
handwriting of the Raja but in that of 
M. Mohammad Yusuf, one of the trustees, 
and the words “signed Mohammad Mumtaz 
Ali Khan” are also in his handwriting. The 
explanation itself bears only a thumb 
impression described thereon as the left hand 
thumb-impression of the Raja. This cover- 
ing letter along with the explanation and a 
medical certificate were forwarded by the 
Deputy Commissioner to the Commissioner 
under a letter dated December 20, 1933, 
Ex. A-12. 

‘Reliance is placed first on the statement 
contained in para. 3 of this letter of the 
Deputy Commissioner where he says, “I 
understand that the trust was executed only 
yesterday.” Reliance is further placed on 
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Ex. A-13, a letter written by the Commis- 
sioner, Fyzabad Division, on December 22, 
1933, forwarding the Raja’s explanation to 
the Secretary to the Board of Revenue, Unit- 
ed Provinces. This latter letter does not ques- 
tion the execution of the trust deed and 
contains the remark, 
“I do not know whether the execution of the trast 
deed creates any legal difficulty in the way of his 
(the Raja's) disqualification.” e 
Reliance is also placed on the wording of 
the notice Ex. 41 issued by the Deputy Com- 
missioner, Gonda, to Rani Hazur Ara Begam 
and other trustees on February 16, 1934, 
which begins in the following terms : 
“Whereas it has been made known to me that Raja 
Mohammad Mumtaz Ali Khan, Taluqdar of Bilaspur 
(Utraula) estate had executed a certain deed of trust 
dated December 19, 1933, which had been further 


amended by a supplementary deed of trust dated 
February 1, 1934.” 


The notice goes on to inform the trustees, 
“that the so-called trust is functus officio from the 
time of the assumption of the charge of the estate by 
a Court of Wards, whatever may have been its validity 

elore.” 


The argument is that these statements 
all amount to admissions by the Govt. 
Officers concerned who wrote these letters 
and issued this netice that the deed, Ex. 2 
dated December 19, 1933, and the deed 
Ex. 3, dated February 1, 1934, were actually 
executed by the Raja. It does not appear to 
me that the statements in these letters - 
amount to an admission of execution by the 
Raja. They amount only to an admission of 
the fact that certain information had been 
received by the Officers concerned which 
might be true or false. 

Learned Counsel for the plaintiffs has 
fallen back on the contention that at any rate 
these letters show that the execution was 
not surrounded by an atmosphere of suspicion. 
It would be difficult to attach much weight 
to this in view of the remark of the Commis- 
sioner in Ex. A-13 where, discussing the 
matter of handwriting, he says, 

“It seems a fair inference that written communications 
froin the Raja really emanate from the trio who have 
now been made trustees.” 

Statements of this kind cannot, in my 
opinion take the place of proof of execution. 
At the most they amount to an admission 
of the fact that a certain document had come 
into existence, a point on which there is 
not, of course, any room for dispute. As 
regards the covering letter and the e*plana- 
tion there is no evidence on the record to 
establish that the explanation is really the 
work of the Raja and embodies a statement 
by the Raja, but even if it could be taken 
that that is the effect of the explanation, it 
takes the matter no further than does fhe 
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admission of execution made before the Sub. 
Registrar on the yery day on which Ex. A-16 
purports to have been written. 

Coming now to the endorsement of the 
Sub-Registrar on Exs. 2and3, Ex. 2 con- 
tains the endorsement : 

“Execution and completion of the deed admitted by 


Raja Mohammad Mumtaz Ali Khan, the above named, 
who is personally known to me.” 

"The eadorsement on Ex. 3 is in similar 
terms : 

“The execution and completion of this deed admitted 
by Raja Mohammad Mumtaz Ali Khan, the above 
named, The executant is personally known to me.” 

‘About the absence of signature of the Raja 
and the presence of the thumb impression in 
Ex. 2 it is noted that one of these thumb 
impressions is 
“the left hand thumb impression of Raja Mohammad 


Mumtaz “Ali Khan owing to the fingers of the right 
hand being bent downward.” 

In Ex. 3 the note against thumb impres- 
sion is merely, 
“thumb impression of Raja Mohammad Mumtaz Ali 
Khan, executant, owing to defect and inability cf the 
right hand.” 


On behalf of the plaintiffs it is contended 
that the Sub-Registrar’s endorsement prov- 
ing admission of the execution of these dozu- 
ments made by the Raja hitnsalf to the Sub- 
Régistrar is sufficient proof of the execution 
of the documents, particularly in the cir- 
cumstances of the present case when it is 
suggested taat this execution was not sur- 
rounded by .circumstances giving rise to 
suspicion, and particularly when much of 
the argument on other issues has been based 
on. the assumption that there was an intelli- 
gent execution of this document by the Raja. 
Ag regards this last point I can. attach no 
wéight to it, because arguments on these 
other issues had to ba based on the assump- 
tion of a finding of execution and involves no 
admission that the finding on Issue No. 1 
would be or must be in favour of the 
plaintiffs. 


Reference has been made to Gangamoyi 
Debi v. Troiluckhya Nath Chowdhry, (L. R. 
33 [. A. 60 at p. 65) (8), where their Lord- 
ships of the Privy Council said, 

. “The registration is a solema act, t2 b3 performed in 
the presence of a co:npstent official appointed t> act as 
registrar, whose duty itis to atteal the parties during 
the registration and see that the proper persoas are 
present and are compstentto azt, aal are identitied 
to his saéisfaction; aad all thiags dons bəfore him ia 
his official capacity and verifiel by his signature will 
be presumed to be donc duly and in order.” 


In an Oudh case of 1914, Ajudhia Prasad 


(8) 33 I A 60; 33 C 537; 100 W N 522-8 Bom. I 
(PO. 3CLJ 349,1 M LT 131; 16 ML J 161 
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v. Jagannath Bakhsh Singh, (20 O. C. 18) 
(9), it was held by a Bench of the Judicial 


Commissioner's Court that 

‘Sectian 69 of the Ivi. Act no doubt re ynires 
proof that the signature of the executant is in his 
hand-writing but this fact may be proved indirectly 
by a contemporaneous admission of execution mado 
by the executant or by otherrelevant facts, such as his 
subsequent conduct, just as well as by the evidence 
of a witness who directly swears to his signature, 
Such an admission recorded by the Sub-Registrar in 
his registration endorsement can be accepted in evi- 
dence as proof of execution.’’ | 

It may be noted in connection with this 
case that the execution of the deed, the attest- 
ing witnesses and the Sub-Registrar before 
whom it was registered were all dead. The 
learned Judicial Commissioners remarked 
that 

“had the Sub-Registrar been alive his statement 
could have been takem but he being admittedly dead 
the endorsement made by him unders. 58 of the 
Regis. Act could be read under s. 32 (2) of the 
Evi. Act, as his statement consisted of an entry 
made by him in the discharge of his professional duty.”’ 

The learned Judicial Commissioners do 
not seem to have been prepared to treat the 
mere certificate standing by itself as evi- 
dence sufficient to prove execution. They 
referred to a previous case decided by a 
Single Judge, Mr. Lindsay, Hori Lal v. 
Thakur Bhagwan Baksh, (19 O. C. 23) (10), 
in which it was held that 

‘Whether a document is one which the law requires 
to be attested or not, it is necessary in all cases to 
prove that thedocument has been executed, that is 
to say, signed by the party making the transfer. 

Section 70 of the Evi. Aci refers only to admissions 
made in the course of the trial and any admission 
which can be availed of under s. 70 is only evidence 
against the party himself. 

Held further, that the endorsement of the Registrar 
cannot be relied upon under s. 60of the Regis, Act in 
proof of the execution of the document." 

“The same learned Judicial Commissioner 
had to deal with the same questionin Jagan- 
nath v. Mst. Dhiraja, (6 O. L. J. 191) (10), 
after the decision in 20 Oudh Cases (9) and 
he remarked. 

“In this case it seems to me that even if Tallow the 
endorsemont tə be taken into consideration ” 
(doubtless as being admissible under s. 60 
(2) of the Regis. Act) 

“as cvidence in this matter the execution of the 
deel is not satisfactorily established. It cannot be pres 
tonded that the Court is bound to treat the registration 
endorsement as conclusive proof of the fact of cxecy- 
tion,” 

The headnote runs as follows; 

“Although under s. 67 of the Evi. Act no parti- 
cular kind of proof is required f.r the purpose of 
establishing the fact of execution, it inust neverthe- 


: ©) 20 O C18; 38 Ind. Cas. 605; AIR 1917 Oudh 

416. 

i D 19 OC 23; 31 Ind. Cas, 281; A I R 1916 Oudh 
4 


di) 5 O LJ19l; 46 Ind. Cas. 279; AIR 1918 
Oudh 120, 
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less be shown to the satisfaction of the Ccurt that 
the markor signature denoting execution was actually 
fixed to the dccument by the person who professed 
to execute it. And the Court is 106 bound to treat 
the registration endorsement &s conclusive proof of the 
fact of execution. If there are suspicious circum- 
stances attending the execution of the document, such 
endorsement cannot be resorted to fir the purpose 
of holding that the execution has been proved.” 
.In the present case we have to bear in 
mind that the first deed of trust was 
executed, evidently ina hurry cn the last 
possible date before the reply of the Raja to 
the notice issued by the Deputy Commis- 
sioner wasto besentin. The circumstan- 
ces are, therefore, by no means free from 
suspicion. 

Another case on which reliance has been 
placed for the plaintiffs is Lala Sri Ram vy. 
Mohammad Abdul Rahim» Khan, (I. L. R. 
13 Lucknow, 723=A. I. R. 1938 Oudh, 69) 
(12), in which it was held that 


‘where the certified copy of a will, more than 30 years 
old, is produced from the Registration records (the 
original not being forthcoming) and the Sub-Registrar’s 
certificate endorsed onthe will is to the effect that the 
executant having heard the contents word for word 
verified itand two of the attesting witnesses identified 
the executant and witnessed the deed and the executant 
himself as well as these attesting witnesses were per- 
sonally known to the Registering Officer and apart 


from this there is a mention of the willin a subsequent . 


will and codicil of the executant and it was produced at 
the mutation E the willof which the certified 
copy was produced was, excluding s. 90 of the Evi. Act, 
validly executed.” 
This decision evidently does not rest 
solely on s. 60 (2) of the Régis. Act. 
Another case relied upon for the plaint- 
iffs is Bishwanath Ramji Karale v. Rahi- 
bai Marad Ramji Karale, (I. L. R. 55 Bom., 
103) (13), in which it was held ; 
“that a registered document was duly executed by the 
executant might be proved by the endorsements of the 
Sub-Registrar appearing on the document under ss 58, 
59 and 60 of the Regis. Act.” 


37 
a 


Lastly learned Counsel relied upon a 
Single Judge case of the Nagpur High 
Court, Ganpatrao Yadorao Punde v. Nago- 
rao Vinayakrao Joshi, (A. L R. 1940 Nag- 
pur, 382) (14), in which it was held that 
ian eLdorsement by a Sub-Registrar showing that the 
executant presented the document for registration and 
acknowledged execution isa relevant fact under s. 35 of 
the Evi. Act,” 
and further held that 
‘though the Court is not bound to treat the registration 
endorsement as conclusive proof of the fact of execution 
yet it is certainly open to the Court to treat it as suffici- 
ent proof.’ 


(12) 13 Luck. 723; 172 Ind. Cas. 882; A IR 1938 
Oudh 69; 1938 O W N 67; 10 R © 200; 1938 O L R 


44, 

(13) 55 B 103; 128 Ind. Cas, 901; 32 Bom. L R 1989; 
Ind. Rul. (1931) Bom. 117. 

(14) A IR 1940 Nag. 382; 193 Ind, Cas, 41; 1940 N 
Ld 437; 13 RN 287, 
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For the defendants in addition to the 
cases in 19 O. C. 10) ana 5 O. L. J. (11), to 
which reference has been made already 
reliance has been placed on Parmanand 
Misir v. Gur Prasad, (I. L R. 11 Lucknow, 
393) (15). In this case it was.held : 

“Inder s. 60 of the Eegis. Act the certificate signed 
by the Registering Officer is evidence of the fact that 
the payment of money referred tə in the endorsement 
wasinade as therein mentioned. The menti@ in the 
endorsement of the executant as mortgagor does not 
prove the execution of the mortgage but if is cer- 
tainly evidence of the payment of t..esum mentioned as 
a loan.” 

That was.of course, acase in which it 
was necessary to prove something more than 
mere admission of execution. 

In Gopal Das v. Sri Thakurji, (A. I. R. 
1936 All., 422) (16), it was held that execu- 
tion of a certain will could not be proved 
by the registration endorsement, but the 
point was not discussed, presumably be- 
cause of the further question as to how far 
an admission of execution would be binding 
on third persons. 

Reliance was also placed on a Calcutta 
case of Salimatul-Fatima alias Bibi Hos- 
saini v. Koylashpott Narain Singh, (L.L. R. 
17 Cal., 903) (17), in which it was held that 
mere registration of a document is not in 
itself sufficient proof of its execution. 

The fact of the matter is that if the broad 
proposition put forward on behalf of the 
plaintiffs were to be accepted in a large 
majority of cases proof of execution such a6 
is contemplated by s. 67 of the Indian Evi. 
Act would become unnecessary. The effect 
of the registration endorsement is not to 
prove execution as is required by s. 67 but 
only to prove an admission made by the 
executant. to the Registrar or Sub-Registrar 
in solemn circumstances, and the Sub-Re- 
gistrar’s certificate is admissible not to prove 
execution of the deed but merely to prove 
the admission of execution. The effect: of 
the admission is in every case a separate 
question. Section 70 of the Indian Evi. Act 
has no application as it refers only to cases 
where the admission is by a party to the suit 
made in the suit itself, vide numerous cases 
quoted at the bar. 


“x 


The question arises whether this admission 
by the Raja is binding on the defendants 
or not. The suggestion is that it is bjnding 
on the defendants because for the purposes 
of this case they are the representatives of 


(15) 11 Luck. 393; 157 Ind. Cas. 567; 1935 O W N 
892; A 1 R1935 Oudh 500; 19350 L R 485; 8R O 
(16) A I R 1936 All. 422. " 

(17) 17 © 908, 
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the Raja. In point of fact in the present 
case it is somewhat difficult for the plaintiffs 
to put forward the proposition that the de- 
fendants are the representatives-in interest 
of the Raja because the plaintiffs them- 
Selves claim to be his representatives under 
the deed of trust executed by him. There 
is some force in the contention put forward 
on behalf of the defendants that the plaint- 
iffs aree really seeking to use their own ad- 
mission in their own favour. There is per- 
haps more force, however, in the argument 
put forward that the whole case for the 
plaintiffs is that the defendants are not en- 
titled to the position which they claim of 
being the representatives of the Raja and of 
the Raja’s sons by reason of the effect of the 
Court of Wards Act. 


To sum up the whole position, as it ap- 
pears to me, the plaintiffs were in a posi- 
tion to lead evidence of execution without, 
so far as appears from the record, any diff- 
culty. They have chosen to withhold evi- 
dence of execution although it could hardly 
be said that the surrounding circumstances 
were free from suspicion. They have elect- 
ed to rely on the admission of the Raja prov- 
ed only by the registration endorsement. In 
my opinion, after consideration of all the 
circumstances of the case, this evidence of 
admission is not by itself sufficient to estab- 
lish execution of the two deeds in suit, The 
second deed, of course, stands on no better 
feoting than the first having been executed 
merely to supplement the first and make 
good the obvious defects in the first. JI hold 
accordingly on Issue No. 1 thatthe plaintiffs 
have failed to prove execution of the two 
deeds of trust, 

Issue No. 2. 

“Was the Raja at the time of execution of a sound 
disposing mind or was he not ?” 

The presumption in the first instance is 
undoubtedly thatthe Raja was of a sound 
disposing mind and the burden of proof 
that he wasnotso is necessarily upon the 
defendants. Learned Counsel for the de- 
fendants concedes thatin the absence of any 
evidence, it isnot possible for him to con- 
tend that the Raja was not of a sound dis- 
posing mind at the time of execution of 
Ex, 2 and Ex. 3. I find accordingly in 
favour of the plaintiffs on this issue. 

It may be noted in this connection that 
the execution by the Raja cf the deed of 
“wakf-alal aulad” dated October 9, 1933, has 
never been disputed by the defendants, and 
in fact the Deputy Commissioner acting in 
another capacity has himself moved the Dis- 
tret Judge of Gonda for his appointment 
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to perform the duties of “mutwalli” during 
the minority of Kunwar Iqbal Ali Khan. 

Issue No. 4. 

“Do the deeds dated December 19, 1933, (Ex. D 
and February 1, 1934, (Ex. 3)amount to deeds of 
trust, and if not, what legal force have they ?” 

For the purpose of deciding this issue it 
has to be assumed that the decision of Issue 
No. lisin favour of the plaintiffs. In view 
of the possibility that an Appellate Court 
may take a different view on that issue from 
the view taken by me, I proceed on that as- 
sumption. 


It is necessary also to relate the deeds, 
Exs. 2 and 3 to the historical circumstances 
so far as they are more or less admitted as 
between tbe parties. Raja Mohammad 
Mumtaz Ali Khan was born in the year 
1865, and some, time between 1918 and 
1920, when over the age of 50, he married 
a lady from Lucknow, the plaintiff Rani 
Hazur Ara Begam, by whom he has had 
children the present Raja,and his younger 
brother Kunwar Iqbal Ali Khan, and a 
daughter. It is alleged, but there is not 
on the record any evidence to show, that 
some of the relations of the wife accom- 
panied her to Utraula, and that they, as 
the Raja’s health deteriorated, caused loss 
to the estate. Bethis as it may, it is certain 
that by November 1933 the authorities had 
received information which rendered them 
anxious in regard tothe management of this 
important estate. Onthe evidence, so far 
aS itis admissible, on the record it is im- 
possible to come to any conclusion. Certain 
undisputed facts, however, can be mentioned. 
On August 6, 1933, the Raja endorsed a 
Bank fixed deposit receipt for Rs. 9,323 in 
favour of Rani Hazur Ara Begam. On 
August 19, a letter was written by the 
Raja to the Deputy Commissioner, Gonda, 
in the handwriting of the same Mohammad 
Yusuf, but apparently accepted as genuine 
by the Depu'y Commissioner, in which he 
recorded his inability to come to Gonda on 
September 3. In this year 1933 the Raja 
had been trying to obtain the services of 
one Khan Sahib Mir Amanat Ali, Tahsildar, 
as shown by letters, the defendants’ docu- 
ments Exs A-5 anil A-6. Exhibit A-8 is 
another letter written by the Deputy Com- 
missioner to the Commissioner on August, 
29, 1933, which does not suggest any doubt 
about the mental condition of the Raja. On 
October 9, 1933, the Raja executed a deed of 
“wagf-alul-aulad” Ex. l dedicating certain 
property for the maintenance cf his younger 
son Kumar Mohammad Iqbal Ali Khan 
and his daughter Raj Kumari Fatima 
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Begam, and appointing himself as trustee or 
“‘mutwalli” of the property during his life- 
time. This dccument has never been disput- 
ed by the defendants, or indeed by any one, 
and the Deputy Commissioner has, as men- 
tioned earlier, obtained an order appointing 
him to act on behalf of Kunwar Mohammad 
Iqbal Ali Khan as long as he is disqualified 
by minority for acting as ‘‘mutwalli”. These 
documents etc. go to show that at the time of 
the alleged execution of Exs. 2and 3 the 
swo trust deeds, the Raja was an intelligent 
man perfectly capable of understanding 
what he was doing We have to interpret 
these documents in the light of these pre- 
ceding circumstances, coupled with the 
immediately preceding circumstance that 
the Raja had received a notice under the 
Court of Wards Act, and the last date 
for replying to that notice was fixed as 
December 20, 1933. It was thus on what 
was really the last day for preparing a 
reply or taking any other action to prevent 
his property being taken under the superin- 
tendence of the Court of Wards that the 
Raja executed the document Ex. 2 and got 
written the explanation Ex. A-16 which 
was sent to the Deputy Commissioner under 
the covering letter, Ex. A-15. It cannot be 
doubted that there can have been only one 
object in the execution of Ex. 2, namely 
to: prevent the Court of Wards from taking 
over the superintendence by executing a 
document which should either be a real 
deed of trust or should have so much the 
appearance of a deed of trust that the 
Court of Wards should accept it as such 
and not continue their proceedings for the 
assuming of superintendence. 

It isin the light (1) of these circumstances 
and (2) of the wording and effect of the 
deed that we have to consider whether 
this deed and the subsequent deed Ex. 3 
amount to deeds of trust, and if not what, if 
any, legal force they have. It may be noted 
at once that in Ex.2 there is a good deal 
of what might be called flourishing of the 
word “trust”. Incidentally the translator 
has used the word ‘ trustee” in two places 
in this document where he should have 
used the word ‘‘mutwalli”, vide line 1l 
at p. 7, part III of the plaintiffs’ paper-book. 
In the second document Ex. 3 the same mis- 
take has been committed in the translation 
of paras. 12, 13 and 14 at lines 34, 38 and 
44 of p. 13, part III of the plaintiffs’ paper- 
book, and lines 4, 14, 18 (twice) and 20 
of p. 14 of the same paper-book. At all 
these places the word used is “mutwalli” 
ora related word whereas with reference 
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to the trust in sut the word used is con- 
sistently “trustee.” 


The document Ex. 2 runs as follows : 

“\ hereas J, the executant (he has given his des- 
cription already), am the proprietor cf Taluqa Bilaspur 
(Utraula) District Gonda as well as other movable and 
immovable property and I have every sort of right and 
power relating to the same; and whereas the villages 
Achalpur Kup, Khimria and a ncrtion of the land, 
situate in village Adhinpur, along with kothi and grave 
as wellasa share in village Kok Nagar ¿Grant gre 
‘waqf-alal-aulad’ and I myself am the trustee (mut- 
walli) thereof ; so, at present, I the executant while 
in the enjoyment of scund health and unimpaired 
intellect enjoying my full senses without reluctance and 
coercion and without any undue influence, create a trust 
in respect of the said Taluga Bilaspur, as well as all 
other pr perty, of which Iam the proprietor or trustee 
(mutwallz), without the exception of anything or right 
existing at present or which may accrce in future.” 

(Literally this passage should run, 

“I put under trust the said Taluga Bilaspur as well 
... Without the exception of anything or right 
existing at present or which may accrue in future”, - 

that is to say, ; 

“I put under trust the whole taluga without exception 
of any kind.)” 

‘and put the same under the management of Moulvi 
Mohammad Yusuf, Vakil, resident of Utraula, Nawab 
Mansur Ali Khan son of Nawab Muzaffar Ali Khan, 
deceased, resident of Mohalla Nazirabad and Moulvi 
Mohammad Yamin Vakil of Gonda, the trustees. This 
trust shall exist uptil my life-time, and’ after my 
death till the majority of Rajkumar Mohammad Mustafa 
Ali Khan, Rajkumar Mohammad Iqbal Ali Khan and 
Rajkumari Fatima Begam. ; 

I, the executant do possess and shall possess the right 
of maintaining and cancelling this trust, as well as the 
right of appointing, dismissing and reinstating the 
trustees. The approximate value of the property under 
trust for purposes of registration has been fixed at 
Rs. 2,00,000. (N. B.—This figure of 2 laks is a very 
heavy under-valuation) I the executant have created 
this trust out of my own free will and consent and hav- 
ing fully understood the same. 

Wherefore I have reduced to writing these few pre- 
sents by way of a deed of trust to serve as authority 
and be of use when required.” í 

As [ have remarked earlier the document 
makes a ccnsiderable parade of the creation 
of atrust and learned Counsel for the plain- 
tiffs has in effect made that fact the chief 
foundation of his argument. He does not 
quite goso far as to argue that if a document 
repeats the word “trust” in one form or an- 
other half a dozen times, that document 
must necessarily be regarded as a deed of 
trust, but he goes a good long way in that 
direction, . 


The main contention for the defence is 
that there being no transfer of ownership 
elther by this deed or by the subsequent 
deed, Ex. 3 and no vesting of the property 
in the so-called trustees, this document, 
under which the executant reserves the full 
right of immediate cancellation of the trust 
and the right of appointing, dismissing 
and reinstating the trustees, is nothing more 
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than a deed of appointment of managers 
cloaked under the name of a deed of trust. 
Learned Counsel for the plaintiffs has 
attempted to meet this line of attack by an 
examination of the terms of the Indian Trusts 
Act (Act II of 1882) with the object of 
showing that the ownership which is vested 
In trustees under the Indian Trusts Act 
is only a notional ownership and that the 
eeds ie suit do vest the ownership to the 
extent required by the Indian Trusts Act. 


There can be no doubt that the Indian 
Trusts Act lays considerable stress on the 
necessity of a transfer of ownership for the 
effective creation of a trust. Under s. 3 of 
this Act a “trust” is an obligation annexed 
to the ‘ownership of property’, and arising 
out of a confidence reposed in and accepted 
by the owner, or declared and accepted by 
him, for the benefit ofanother, or of another 
andtheowner. By the definition in the same 
section “beneficial interest” or “interest of the 
beneficiary” is his right against the trustee 


as owner ofthe trust property. Unders. 5, 

“No trust in relation to immovable property is valid 
unless declared by a non-testamentary instrument in 
writing signed by the author of the trust or the trustee 
and registered, or by the will of the author of the trust 
or of the trustee and by s. 6. Subject to the provisions 
of sS. 5, a trust is created when the author of the trust 
indicates with reasonable certainty by any wordsor 
acts (ajan intention on his part to create thereby trust, 
(b) the purpose of the trust, (c) the beneficiary, and (d) 
the trust property and (unless the trust is declared by 
will, or the author of the trust is himself to be 
trustee) transfers all the trust property to the 
trustee.” 


Prima facie taking the wording of Ex. 2 
as it stands there may bea compliance with 
(a). As regards (b) the purpose of the trust 
is not stated at all, (c) there is no mention 
of any beneficiary and (d) there are 
no words suggesting any transfer unless such 


a transfer is to be inferred from the words 
“I put the property under a trust and I put it under 
the management of so and so the trustees.” 


Learned Counsel for the plaintiffs .has 
gone on to refer to ss. 15, 36, 37 and ol 
etc. as showing what a severely limited kind 
of ownership it is that a trustee is permitted 
by the Act to exercise, and he contends 
that a trustee possesses no real ownership 
gave in the sense that he excludes any other 
owner. In this connection learned Counsel 
has referred to the definition of a Trust in 
Halsbury’s Laws of England 2nd Edition 
Vol. 33 p 87 para. 140 which runs as 
follows: 

A Trust, in the modern and defined 
sense of the word, is a confidence reposed in 
a person with respect to property of which he 
hes possession or over which he can exercise 
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a power to the intent that he may have the 
property or exercise the power for the bene- 
fit of some other person or object. While 
conceding that in India there is on such thing 
as an equitable owner, learnedCounsel cod- 
tends that the person who has the beneficial 
interest in the property as cestui que trust 
has the equitable estate under a different 
name, and he contends that despite its 
apparent defects this document must be inter- 
preted as effective to create a valid trust of 
the properties included in it, apart from 
those properties which were already the 
subject of a trust under the waqf-alal- 
aulad. So far as Ex. 2 is concerned 1 find 


it difficult to accept this contention of learned 


Counsel for the plaintiffs. Whatever the 
limitations ofthat estate may be, there is no 
doubt that in Indian Law as in Engish 
Law the trustees have the full legal estate in 
the trust property. 


Learned Counsel for the defendants has 
referred to the English case-of Baker v. 
Archer Shee (L. R. 1927 A. O., page 844 at 
page 850) (18) where it is said that “the 
trustee has the full legal property in the 
whole of the trust fundand the beneficiary 
has not.” Further on it is remarked , 


“AlL that the beneficiary can do is to claim the assist- 
ance of a Court of equity to enforce the trust and to 
compel the trustee to discharge it. This right is quite 
as good and often is batter than any legal right, but it 
is not in any case one, which for all purposes makes the 
trust fund ‘belong’ to the beneficiary or makes tlie 
income of it accrue to him eo instanti and directly as 
it leaves the hand of the party who pays ib.” 


This view has been expressed in India 
by their Lordships ‘of the Privy Council in 
Rani Chhatra Kumari Devi v. Prince 
Mohan Bikram Shah (L. R. 58 I. A. 279 
at page 297) (19) where it was said that 


“the Indian Law doesnot recognise legal and equit- 
able estates. Bythat law, therefore, there can be but 
one ‘owner’ and where the property is vested in a 
trustee the ‘owner’ must, their Lordships think, be 
the trustee. Thisis the view embodied in the Indian 
Trusts Act, 1882, sea ss. 3, 55, 50 CbC......-.eeeeee se The 
trustee is, in their Lordship’s opinion, the ‘owner’ of 
the trust property, the right of the beneficiary being 
in a proper case to call upon the trustee to convey to 
him,’ : 


A Single Judge of the Bombay High 
Court has made the matter clear In 
re Subnis, Go egaonkar and Senjil v. 
Shivaramdas (A. I. R, 1937 Bombay, 374 at 


(18) (1927) A C 844 “850); 96 L JK B 803; 137-L 
T 762; 71 S J727; 48 T L R758. ` 

(19) 58 I A 279 (297); 133 Ind. Cas. 705; 61 ML J 
78; 35 C W N953;8 OWN ^5; (1931) A L J 483; 
ALR 1931 PC 196; Ind. Rul. (1931) P C 241; 34 L 
P Oe 33Bom, L R 1390; 10 Pat. 851;13 P LT] 
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page 377) (20) where he says , 


“In India there is no distinction between legal and 
equitable estates in the sense in which it is understood 
in England, as was pointed out by the Privy Council in 
58 I. A. 279.at p. 297° (19). But it isnecessary that 
the trust property shculd effectually vest in the trustee, 
properly so-called, for he holds the legal ownership; 
and under s. 12, Trusts Act, it is incumbent upon him 
to obtain, where necessary, a transfer of the trust pro- 
perty to himself.” 

fact 


Section 12 of the Act in makes it 
one of the duties of a trustee to see that 
s. 6 (d) of the Indian Trusts Act is complied 
with. 

_ The same principle is laid down in other 
cases, as for example, Sidhu Sahu v. Gopi 
Charan Das (17 ©. L. J. p. 233 at p. 235) (21) 
in which it was said thata deed by which 
no interest in property is vested in the 
trustee is not a trust deed, though so des- 
cribed, vide also Manuele Louis Kunha v. 
one Coelho (18 M. L. J., 158 at p. 177) 

It appearsto me that so far from there 
beinga transfer by Ex. 2in favour of the 
trustees there is every indication that the 
author of the trust had no intention of 
_ parting with the ownership of the property. 
“The same is borne out by the applications 
which were subsequently made for muta- 
tion, Exs. 18,19, 20 and 21. In the first 
of these applications no transferor was 
mentioned at all. In the remainder the 
transferor was described as the Raja, the 
transferee was described as the Raja under 
the superintendence (basarbarahkari) of 
Moulvi Mohemmad Yusuf, Nawab Mansur 
Ali Khan and Maulvi Mohammad Yamin 
trustees. These applications themselves 
indicate thatthe trustees did not regard 
themselves as transferees of the property 
in respect of which they sought mutation. 

Learned Counsel for the plaintiffs has 
laid some stress on the contention that no 
particular words of transfer are required, 
and no doubt that is perfectly true but it 
must be tte case that the document aims 
at effecting a transfer, and it does not 
appear to me that so far as Ex. 2 is 
concerned any such idea was in the mind 
of the Raja. 

Another document which has to be con- 
sidered in this connection is the explanation 
Ex. A-16 admitted by the plaintiffs’ Coun- 
sel and purporting to be written on the 
same dayas Ex. 2. In this document the 
Raja makes some remark about this deed of 


(20) A I R 1937 Bom. 374 (377); 171 Ind, Cas. 49; 
ae LR 633; 10RB172; I L R (1937) Bom. 


(21) 17 C L J 233 (235); 18 Ind. Cas. 969. 
(22) 18 M L J 158(177). 
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trust on the very first page, vide p. 19 of 
He 
Says , 

“Iam therefore not incapable of managing my pro- 
perty and do not come within the purview of s, 8 (d) 
(i) of the U. P. Court of Wards Act......... an. 

Now I am well and hearty and am ina position te 
exercise an effective contro] over and manage the affairs 
of the estate myself. , 

I have executed a registered deed of trust and have 
put all the properties under the management of three 
trustees, two of them being Pleaders and hav® long been 
associated with the affairs of the estate and are com- 
petent persons, while the third is a near relation of 
mine and has been residing here for the last 8 
years 

The trustees will manage theestate and will look td 
all other matters and I trust that the management will 
be most satisfactory and acceptable to all.” 

Later on atp. 3l of the printed paper- 
book, part IIT he says, 

“Lam, God be thanked, well able to understand every- 
thing and to exercise an effective control over all its 
affairs (the affairs of the estate) and it is quite unjusti- 
fiable to intervene specially when a trust of competent 


persons has been createl and the property put in their 
charge.” 


The Raja thus in the same breath speaks 
of exercising himself an effective control 
over the affairs of his estate and of putting 
his property in the charge of a trust of 
competent persons. It seems clear that as 
was implied in the earlier passage he really 
intended not to appoint trustees but to 
appoint managers. 


When we come to consider Ex. 3, the 
second deed of trust dated February 1, 1934, 
we have to consider that document not asea 
document standing by itself because it does 
not purport to stand by itself. On the con- 
trary the document is stated in terms to be a 
supplementary deed to ihe deed of trust 
executed on December 19, 1933. What I 
mean is that by this document the Raja 
does not purport to execute a fresh deed of 
trust having revoked the former one but 
merely to add to the former deed, supposed 
to be a valid deed of trust, supplementary 
provisicns. Learned Counsel for the plain- 
tiffs has gone into avery minute and detailed 
examination of Ex. 3 asif this was a docu- 
ment creating a trust or which this Court 
should examine as standing by itself to see 
whether by it a trust is created. In my 
opinion this procedure was not open to him. 
L am inclined to think that if it cannot 
be shown that the first deed is an effective 
deed of trust, the, defects in that deed can- 
not be held to be cured by the second deed, 
Ex. 3 Ex. 3 isa lengthy document. Inthe 
preamblethe Raja says that having become 
oldand unable to look after and do the affairs 
of the estate with such labour and care as he 
had done previously, he had deemed it fit“ to 
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create a trust through which, in future, the 
‘management’ of the estate, the education 
and maintenance of his three children etc. 
should be done according to the opinion and 
advice of certain persons of sound opinion 
and the said ‘management’ be enforced and 
acted upon in his lifetime so that even after 
his death that arrangement might exist and 
continue. He goes on: 

‘in orde to achieve this object I having execntel a 
deed of trust on December 19, 1933, got the same 
registered, but the details of the objects of trust, in 
accordance with cl. (b) cf s. 6 of the Trusts Act, 
No. II of 1882, as well as rules and regulations for the 
managing committee have not been entered in the said 
deed of trust, so I, the executant, execute this.deed 
by way of a supplementary deed to the deed dated 
December 19, 1933, per following condition :”’ 


Learned Counsel for the plaintiffs suggests 
taat this statement itself indicates that the 
first deed was intended as a deed of trust but 
this does not at all necessarily follow. This 
second deed could not have the effect of 
validating the first deed if that deed was in 
fact invalid. The explanation of these 
clauses in tte second deed, Ex. 3, no doubt 
is that the legal defects of the first deed had 
been .observed and an attempt was being 
made to remedy them. Very naturally 
everying possible has been said in this deed 
to create an impression that there were no 
real defects in the first deed except due to 
omission of that which was really intended. 

But even if ib could be taken that this 
second deed, Ex. 3, was an independent 
deed eligible to be interpreted as a deed of 
srust, if it complies with the law in that res- 
pect and if its intention, as it appears from 
‘ts clauses, was that it should be a deed of 
srust, the question is whether ona careful 
examination of the wording of this deed and 
a consideration of it, both in its details and 
aS a whole, one is led to the conclusion that 
it really expresses the intention to create a 
trust and is a valid deed of trust. 

In what is described as para.1 of this 
deed, tke settlor, after describing the pro- 
perty affected under three heads lists Nos. 1, 
2and3 repeats the remark in Ex. 2 that 
tne valuation of this entire property as 
mentioned in Ex. 2 is two lacs. He goes on 
to speak of the property of list No. 2, of 
which he is in possession as guardian under 
the deed of ‘‘wagf-alal-aulad”’ and the pro- 
pertye of list No. 3, of which he is in posses- 
sion as guardian of his son Kunwar Iqbal 
Ali Khan, and he says that his possession in 
these two capacities will continue as long as 
he lives, and this trust shall remain in force 
while he holds possession in the same 
capacity (capacities) and that after his death 
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his widow will remain in possession as guar- 
dian and the managenent will be carried cn 
according to the trust deed referring to the 
daed of wadi. 

In para. 2 he provides : 

“That I appoint a managing Committee of six rez 
sons which shall be called (‘goby the name cf’) the 
‘trust committee’, 
and he nominates six persons of this Com- 
mittee. 


In para 3 the objects of the trust are 
stated as follows : — 

“That the object of the execution of this deed of 
trust and the appointment of the committes is batter 
management (and maintenance, the Urdu word is 
‘aayyam’), enhancement of -profits, and the increase 
and benefit cf the estate, and it shall be the duty of 
the trustee3 t> act upon the same.” 

In para. 4 he provides: __ 

“That the trustees, like myself, shall look to all the 
affairs relating to theemanagement of the estate.” 

In para. 5 it is provided : 

“That in all Court proceedings the trustees shall ba 
deemed just like myself, the executant. In cases which 
may be filed in future on my behalf or against me, 
the said trustees shall in those cases remain (includ- 
ing myself, the executant, if necessary) the plaintiffs. 
defendants, decree holders, judgment-debtors applicants 
and opposite parties.’’ 

Much stress has be2n laid upon this para- 
graph on behalf of the plaintiffs, it being 
said that these provisions would not be ap- 
plicable to managers. 


In para. 6 it is provided : 

“That during the lifetime of the executant, the 
trustees shall have no power whatssever to alienate 
any property, take any debt over any property, and 
sell the jungle, orally or by means of any deed in 
writing, or under a Court compromis3. with the excep- 
tion of the jungle in Pipra Grant, which can be sold 
by the trustees, and for each such sale my writing 
(written permission) according to law and procedure 
shall be necessary.” Sy gs a 

On behalf of the plaintiffs it is contended 
that this paragraph lays down nothing more 
than what is provided by the Trusts Act. 

In para. 7 it is provided : 

“That the trustees shall prepare a budget in the 
month of September every year for the expenses of the 
coming year, for which sanction shall be taken from 
me the executant, and after obtaining such sanction 
the said budget shall be enforced from the month of 
October,” l 

The. preparation of a budget to be sanc- 
tioned by the presumed heneficiary does not 
seem to be easily reconcilable with the sup- 
posed position of the managing Committee 
asa Trust Committee. 

In para. 8 it is provided : l 

“That I, the executant, as long as I live, shail 


have the power to dismiss the existing trustees or any 
one out of them and appoint other trustee or trustees.” 


This again isa more natural provision for 
an owner dealing with managers than for a 
settlor dealing with trustees. . 

Paragraphs 9,10 and 11 relate to proce- 
dure of the trustees, 
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Paragraph 12 is more important and has 
een greatly relied upon by learned Counsel 
for the plaintiffs. It runs as follows : 

“That as lorg as I, the executant, live I shail 
remain the absolute owner (malik kami?) of the pro- 
perty mentioned in list No. 1 and the trustee (mut- 
walli) of the rroperty detailed in list No. 2 and the 
guardian of the minor proprietor of the property men- 
tioned in list No. 3, abiding by (subiect to would bea 
better translaticm the conditions embodied in this deed 
as well as in the deed of wagf dated October 9, 1933.” 

(The Urdu language here is “ba paband-i- 
sharat).” 

“If at the time of my death the owners of the 
roperty mentioned in lists Nos. 1 and 3 or the trustee 
mutwallz) of the property mentioned in list No. 2 be 
minors, then my wife Rani Hazur Ara Begam shall 
resign the office of the trustee (to which she had 
been appointed in para, 2) and the trust committee, 
including the said Rani Sahita shall appoint a trustee 
in place of Rani Sahiba and after that time Rani 
Sahiba shall as the guardian of the minor or minors 
exercise like myself all sorts ðf proprietary rights cr 
rights of a trustee (mutwalliana) or of a guardian 
as the case may be, inc'uing all those rights which 
I,. the executant, have particularly preserved for 
myself in this deed.” 


I have listened toa considerable amount 
of argument on the provisions of para. 12. 
For the plaintiffs it is contended that 
“malik kamil” means no more than the 
equitable owner and that this interpretation 
18 irresistible in view of the words “subject 
to the conditions embodied in this deed as 
well as in the deed of waqf’. It may be 
noted that there is no reference to the deed 
of December 19, Ex. 2, and the same point 
is to be noted about the provision in the last 
sentence of this paragraph. It is certainly 
indisputable in the light of numerous cases 
which have been quoted at the bar that the 
word “malik” is not a term of art implying 
full proprietary ownership free from any 
limitation. On the contrary it is a term 
which has to be interpreted according to 
the surrounding circumstances of each case. 
The addition of the word “kamil” does not 
have any sensible effect, although it is 
doubtless a slightly stronger form of expres- 
sion to say that someone is malik kamil or 
absolute owner than that heis only malik 
which in proper cases would also mean 
absolute owner. 

The second sentence of this paragraph is 
intended to have the effect of substitut- 
ing Rani Hazur Ara Begam for the Raja in 
every possible way, although there might 
be some doubt about her having the power 
tocancel the trust deed which power was 
reserved to the Raja in Ex. 2. It does not 
really seem to me that the provisions of 
para. 12 take the matter any further. Even 
were one to assume this document Ex. 2 to 
be a deed of trust (although that is not what 


HUZUR ARA BEGAM V. DEPUTY COMMISSIONER, GONDA (OUDH) 


196 10 


it claims to be) the subjection to the provi- 
sions of this deed itself does not in any way 
hamper the settlor, much less does it hamper 
him so long as he continues to ‘have the 
power given by Ex. 2 to cancel the trust at 
any moment. The second sentence itself 
implies that the Raja continues to exercise 
all sorts of proprietary rights and this pro- 
vision is not made subject to the conditions 
of the deed. It would seem, therefoge, that 
when in the first sentence the settlor says 
that he will remain the absolute owner of 
the property so long as he may live, he 
means that solong as he may live he will 
exercise all sorts of proprietary rights in- 
cluding those particularly preserved to him 
in this deed. 

My conclusion is that no sound inference 
in favour of this document being held to be 
a trust deed can be drawn from para. 12, 

As regards para. 13, this is a provision 
in cass not only the Raja but also the Rani 
should both have died bafore the majority of 
the proprietor (that isthe heir to the estate) 
or the trustee (mutwalli) of the estate, that 
is the second son Mohammad Iqbal Ali 
Khan. In that case itis provided that the 
powers of the guardian of a minor or minors 
shall be delegated to the trust committee 
and the trustees are to obtain the permis- 
sion of the District Judge for the sanction 
of the budget, transfer of the estate, bor- 
rowing money and so on. ‘There is, however, 
nothing more in this paragraph really than 
a provision that the members of the Manag- 
ing Committee called the Trust Committee 
shall be the guardians of the minors and 
shall look after the property in accordance 
with the provisions of the Guardians and 
Wards Act. 

Paragraph 14 relates to the determination 
of the trust on the proprietor or the trustee, 
that is the heir or the “mutwalli”, becoming 
major. 

The most significant feature of the whole 
document is that although it does makesome 
suggestion in regard to the purpose of the 
trust and as to who the beneficiaries are, 
although they are not so described, it differs 
in no way from Ex. 2, in containing no sort 
of provision suggesting a transfer of the pro- 
perty to the trustees. 

Paragraph 1 describes the property gov- 
erned by the trust. Paragraph 2 speaks of 
a Managing Committee. Paragraph 3 puts 
as the first of the objects of the deed the bet- 
ter management and maintenance of the 
estate, and second the making of arrange- 
ments for the education and upbringing of 
the Raja's children, Paragraph 4speaks en- 
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tirely of management and designates Mo- 
hammad Yusuf as the managing trustee. 
Paragraph 7 is definitely inconsistent with 
the notion of a transfer of ownership as 
also in para. 8. Paragraphs 9, 10 and 11 are 
negative. Paragraph 12 is on the whole defi- 
nitely opposed to the idea of any transfer 
of the property and the last two paragraphs 
do not take the matter any further. If the 
‘true test as to whether a deed of trust has 
been created or not is whether tkere has 
been a real transfer of ownership, then as it 
appears tome, there is not in Ex. 3, any 
.more than in Ex. 2, any sign of such a 
transfer, 

Learned Counsel for the plaintiffs argued 
that if “malik kamil” is to be interpreted 
as absolute proprietor and as inconsistent 
with the idea ofa trust, then that term 
should be construed as a condition repug- 
nant tothe absolute estate already created, 
and several cases were referred to on this 
point. Idonot think it necessary to quote 
these cases because it does not seem to me 
that thisisin any sense a case of the use of 
words having the effect of a derogation from 
a gravt already completed. 

Some argument was devoted to Ex. 42, 
extracts from or copies of estate registers 
of the month of January 1934. These have 
been relied upon by both sides in support 
of their contention and I do not think that 
the entries lead to any sound inference. 
They show monies collected from two por- 
tions of the estate described as Utraula and 
Atwa portions. Income of the Atwa portion 
1s used for the estate management, pay- 
ment of revenue etc. Income of the Utraula 
portion gces to the private purse of the Raja 
through Mansur Ali Khan. On the one side 
itis argued thatit shows the trustee receiv- 
ing the money which under the trust would 
goto the Raja and handingiton. On the 
other side it is argued that no effective ap- 
plication of the trust is indicated by these 
entries. It would certainly have been a most 
peculiar proceeding for the Raja to attempt 
to appoint other persons as trustees of pro- 
perty in respect of which he was himself 
already the trustee. On the other hand 
there was no difficulty whatever in making 
them managers of all the properties of which 
he was the person in charge, or as one might 
say the effective owner. 

In my opinion, on a sound construction of 
Exs. 2 and 3, bearing in mind the language 
used and the glaring omissions, the conclu- 
sion is Irresistible that they do not amount 
to deeds of trust and I hold accordingly on 
this issue against the plaintiffs. It has not 
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been suggested that these documents could 
have any legal force if they are not deeds 
of trust and I hold accordingly that they 
have none. ~ 

It may he noted here that on the findings 
on Issues Nos. 1 and -£ the plaintiff’s suit 
necessarily fails since their whole claim to 
oust the defendants rests on the foundation 
that the Raja on December 19, 1933, and 
February 1, 1931, validly executed docu- 
ments which amount to deeds of trust. The 
remaining issues fall to be decided only in 
view ofthe possibility of a different deci- 
sion by an Appellate Court on Issues Nos. 1 
and 4. 


Issue No. 3 runs as follows : 

“ If on its decision on Issues Nos. 1 and 2 the 
Court finds the deels to have been valilly execute l 
are they nevertheless invalid inlaw as being 

(1) fictitious, and e 

(2) mere devices to prevent the estate from being 
taken over by the Court of Wards,7 e., bring foran 
unlawful parpose ? ” : 


As regards the first part of this issue the 
question which it raises is not quite the 
same question which arises in Issue No.. 4. 
Issue No. 4 raises the question of the validi- 
ty in law of each or both documents as deeds 
of trust and the question whether itis pəs- 
sible to construe them as such. 

The questions raised in Issue No.3 go 
rather to the intention of the executant 
in executing those two documents. The 
circumstances of the case would go to 
suggest that the object of execution of 
the first document whether it was 
a trust deed or a mere deed appointing 
managers was to avoid the property being 
brought under the superintendence of the 
Court of Wards. This first document was 
so obviously executed in a hurry and so 
incomplete in itself as to make it clear 
that that was theimmedcliate object. The ques- 
tion whether this document is a fictitious, 
sham and colourable document and there- 
fore void has to be decided on a considera- 
tion of the effect of the document if enforced 
as it stands. As I have pointed! out 
already neither if nor the second docu- 
ment effects any transfer of the property 
They are both, and particularly the first, 
exactly the kind of docu nents which the 
Raja’s advisers might have suggested to him 
to execute while at the same time insisting 
that it could have no real effect upon his con- 
trol of his property. The trustees are given 
under neither document any real power 
beyond the powers of managers, Their tenure 
of office is entirely at the pleasure of the Raja 
who preserves his possession of the property 
and his full right of control over the property. 
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It appears to me on a consideration of both 
deeds that they were really fictitious docu- 
ments not intended to have any effect except to 
appoint the so-called trustees as managers 
of the estate, giving them the name of the 
trustees merely in the hope of making the 
Court of Wards or the Govt. think that a 
trust deed had been created. 

The question raised in the second part of 
this issue is somewhat more difficult. Learn- 
ed Counsel for the defendants has re’ied on 
S. 23 of the Indian Contract Act which 
provides that 


“the consideration or object ¿f an agreement is lawful, 
unless it 


every agreement of which the Object or consideration 
is unlawful is void.” 


Admittedly it is an established principle 
that the Court will not lend its a‘d to 
enforce a contract entered into with a view 
to carry into effect anything which is pro- 
hibited by law, and the cases quoted at the 
bar are really cases of that kind, being for 
the most part cases of attempts to get round 
the provisions of the rent law in regard 
to the creation of ex-proprietary rights. 
Prima facie it seems to me that there is 
nothing illegal about trying to avoid or 
successfully avoiding having one’s property 
taken under the superintendence cf the 
Court of Wards so long as the device 
adopted is not illegalin itself. I can find 
nothing making the adoption of such a 
device invalid in law. In effect it does not 
appear to me that the purpose suggested 
of preventing the estate (ex-hypothest by 
legal means) from being taken over by tke 
Court of Wards is an unlawful purpose. 
I find accordingly on the first half of issue 
No. din favour of the defendants and on 
the second half against them. 


Issue No. 5 runs as follows: 

If the deeds dated December 19, 1933, and Feb- 
Tuary 1, 1934, be held to constitute valid deeds of 
trust, was the Court of Wards nevertheless empower- 
ed under the Court of Wards Act to assume the 
Superintendence of the properties in dispute either in 
the lifetime of Raja Mohammad Mumtaz Ali Khan 
or subsequently ?” 


The question raised in this issue is not 
one which has come up for decision before. 
In the judgment of Srivastava, J., on the 
application for “habeas corpus’, made by 
the Deputy Commissioner in order to obtain 
actual custody of the two minor sons of 
the late Raja, the following remark occurs 
at p. 48 of the defendants’ paper book, part IL 
at line 39, 
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“I would only observe that the rights of the op“ 
posite party (the trustees) as regards the guardian- 
ship of the person of the minors do not stand on 
the samo forxting as their rights as trusees of the 
property. If the legal ownership in the estats has 
vested in the trustees, the Court of Wards cannot 
assume charge cf theestats treating if as the proper- 
ty of the minors.” 

The correctness of this statement of law 
is disputed on behalf of the defendants‘in 
the present issue. The basis of this con- 
tention is that the wording of the Court of 
Wards Ac; is sufficiently wide to enable the 
Court of Wards to assume superintendence 
of the property of disqualified owners and 
to oust the trustees from superintendence 
and control (even in cases where a perfectly 
valid deed of trust has been executed. 
Under the Land Revenue Act of 1876, 
enacted six years before the Indian Trusts 


Act, it is provided that 

“ Deputy Commissioners shall, subject to the con- 
trol of the Commissioner of the Division and the 
Chief Commissioner, have the power of a Court of 
Wards within their respective districts for the super- 
intendence of te persons and property of all persons 
who may become entitled as proprietors or under- 
proprietors...... who are either disqualified for 
the manegement of their own estates or are committed 
by a Civil Court tothe care of the Deputy Commis- 
: a è 

By s. 162 
“ persons shall be held tobe disqualified to manage 
their own estates when they are (b) minors, (e) idiots, 
(d) lunatics (e) persons who may in the opinion of 
the Chief Commissioner be otherwise rendered incap- 
able by physical defects or infirmities from maaag- 
ing their estates.” 

Under the present Court of Wards Act, 

s, 8 (1) 
“ proprietors shall be deemed to be disqualified to 
manage their own property when they are (@) minors 
Dy anaa a apana Kêna aaa , (d) persons declared by the 
Local Govt. to be incapable of managing or unfitted tc 
manage their own property, (2) owing. to any physi- 
cal or mental defect or infirmity urfitting them fcr | 
the management of their own property.” 

By s. 12 (1) 

‘The Court of Wards shall assume the superinten- 
dence of the preperty of any proprietor disqualified 
under cl. (b) or (d) of sub-3. (1) Of S. Bu... eeees eens 
(2) The Court of Wards may in its discretion assume 
or refrain from assuming the superintendence of (a) 
the properly or person and property of any proprie- 
tor disqualified under cl. (a) or (e) of sub-s. (l) of 
S. eis 

By s. 3 (2) of the same Act ‘proprietor 


means 43 
ta person entitled as proprietor or under-proprietor 
to any beneficial interest in a mahal.” 

Learned Counsel for the defendants seemed 
at first to suggest that the definition.in the 
subsequent Land Revenue Act and the Court 
of Wards Act was derived from the definition 
ins. 3 of the Trusts Act but this is chrono- 
logicallay incorrect. That section defines 
the ‘beneficial interest’ or “interest of the 


beneficiary” as ‘‘his right against the trustees 


1941 


as owner of the trust property”, that is tosay 
against the trustee in his (trustee’s) capacity 
as owner of the trust property. It cannot 
be doubted that the effect of the definition 
in the Trusts Act isto stress (as has been 
mentioned earlier in this judgment) the 
position or status of the trustee as owner 
(even if only a limited owner) of the trust 
property. 

Learnéd Counsel for the defendants how- 
ever contends that the proprietorship con- 
templated by the definition ins. 3 of the 
Courtof Wards Act is wide enough to in- 
clude the position of a proprietor of an estate 
in respect of which a valid trust has been 
created. The proprietor may have a post- 
poned interest but, it is argued, he has 
certainly a beneficial interest, and that 
beneficial interest is as proprietor, although 
‘the actual ownership may be postponed. 
Moreover even if the ownership is postponed 
the beneficiary, more particularly if he is 
the sole beneficiary, has certainly rights 
under the Trusts Act itself, as for instance 
under s. 56 (if he is competent to contract) 
to require the trustee to transfer the trust 
property to him. 

On behalf of the plaintiffs stress is laid 
on the provision that the proprietor must 
have a béneficial interest “as proprietor”, 
whereas ib is argued that the beneficiary 
under a trust is not the proprietor or owner. 
It does not seem to me that this conten- 
tion is conclusive. The effect of the argu- 
ments for the plaintiffs could seem to be 
that however bad the management of the 
trustees of a disqualified proprietor might 
be, the Court of Wards Act could afford 
no protection and the only means of pro- 
tecting the ward would be to proceed 
under the ordinary law against persons 
who might have squandered the property 
and be men of straw from whom no re- 
covery could be made and all that the 
wards would get would be the barren 
remedy of a criminal prosecution. It may 
be so, but it seems to me that the defini- 
tion of proprietor in s. 3 of the Court of 
Wards: Act is wide enough to cover the 
cases of beneficiaries under the Indian 
Trusts Act, provided only that the estate 
concerned is such that the Court of Wards 
Act is otherwise applicable. 

The weal question underlying this issue 
is whether by the execution of a deed of 
trust even one which is revocable at the 
notice of the executant the proprietor who 
exe3utes it ceases to be any longer within 
the definition of proprietor contained in 
s, 3° of the Court-of Wards Act. It seems, 
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to me that he does nob so cease but 
continues to be a person entitled as pro- 
prietor toa beneficial interest in a mahal 
and consequently the other provisions of 
the Act are still applicable to him and 
the Court of Wards can enforce the Act 
and assume superintendence of the pro- 
perty and call upon the trustees to surren- 
der that possessicn. It seems to me that 
this was the scheme and intention of the 
Act and that the provisions of the Acts 
do not militate against it. I would according- 
ly if it were necessary to decide this issue 
hold on Issue No. 5in favour of the defen- 
dants. i 

Issue No. 7. 

“If the deeds are held to be valid in law, was 
the act of the Local Govt. in taking possession of 
the properties in suit unlawful and ultra vires?” 

It is clear and conceded by both parties 
that the finding on this issue must follow 
the finding on-Issue No. 5. Ifit was lawful 
for the Court of Wards to assume super- 
intendence, it was lawful and not ultra 
vires for the Local Govt. that is for the 
Court of Wards, to take possession of the 
properties. I would find therefore on this 
issue in favour of the defendants, 


Tssuc No. 6. 
“Is the suit barred by the provisions of ss. 11, 13 
and 53 o0f the U. P. Court of Wards Act, 1912?’ 


Section 53 of the Court of Wards Act 


provides that 
“the exercise of any discretion conferred on the Local 
Govt. or the Court of Wards by this Act shall not 
ke questioned in any Civil Cours.”’ 

This will have abearing on cases falling 
under s. 12 (2) for example. Bys. 11: 


“No declaration made by the Local Gort. under 
s. 8 or by the Court of Wards under s. 1) shall be 
questioned in any Civil Court,’’ 
and by s. 13 
“ If the right of the Court of Wards to assume or 
retain the superintendence of the person or property 
of any disqualified proprietor is disputed by such 
proprietor or, if he bea minor or of unsound mind, 
by some person on his behalf, the case shall be re- 
ported to the Local Govt., whose orders thereon shall 


| be final and shall not be questioned in any Civil 


Court,” 


Itis scarcely disputed that these sections 
donot prevent the institution of suits by 
third persons of whose property superinten- 
dence has been assumed on the supposition 
that ib was the property of a disqualified 
proprietor. On the assumption that trustees 
are third persons who are the transferees of 
the original proprietor, it does not appear 
to me thata suit by them to assert their 
title tothe property can be barred by the 
provision of these three sections. I hold 


-accordingly on. this issue in favour of the 


plaintiffs. 
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Two cases have been quoted to me in this 
connection, The Deputy Commissioner, 
Kheri as Manager Court of Wards, Mahewa 
Estate v. Daya Chand Chaubey, Pandit 
(1935 O. W. N., 182) (23) and Raja Bhagwan 
Bakhsh Singh v. Secretary of State (1910 
O. W. N. 431) (24) but it does not seem to 
mé that either of these cases is helpful as 
if is conceded by learned Counsel for the 
defendants that these sections cannot be of 
any help to the defendants if the property 
has actually vested in trustees and itis on 
that assumption only that the question 
really -arises. 

Issue No. 8. 

“Tf the document dated February 1, 1934, does not 
constitute a deed of trust does it nevertheless operate as 
a will conferring possession of the property on plaintiff 


No. 1 until the minor sons have, reached the age of 21 
and then to (on) them.” 


The contention on behalf of the plaintiffs 
is that in case Ex. 3 fails as a transfer 
inter vivos, nevertheless paras. 12 and 15 
are of the nature ofa testamentary disposi- 
tion creating something in the nature of an 
estate limited in time in favour of the 
Rani on the death of the Raja. It is quite 
clear, however, that this document Ex. 3 
inno sense purports to be a will. All that 
the document appears to do is to indicate 
that the estate goes to the children of the 
Raja according to law, but that the Rani is 
to be the guardian of those children and 
-that the heir will not himself have control 
until he reaches the age of 21. This para- 
graph is therefore not really of the nature 
of a will, because it does not, and in fact 
could not in the presence of the sons, operate 
to create any sort of title or estate in the 
Rani during the minority. of her sons. 
Paragraph 12 says specifically that she is 
to exercise proprietary rights like those of 
the Raja “‘asthe guardian of the minor or 
minors.” In short.this paragraph, which is 
really the only one relied upon for the pur- 
pose, does not make any bequest to the Rani 
or to the Raja’s sons and it cannot possibly be 
construed asa will. Ihold accordingly on 
Issue No.8 against the plaintiffs, 


Issue No, 9. 
“Is the plaintiff No. 1 entitled to possession of the 
property detailed in Sch. C under the terms of the deed, 
ated October 9, 1933 ? or 
Isshe not entitled by reason ofthe order of the Dis- 
trict Judge dated August 7, 1934?” 


23) 1935 O W N 132; 154 Ind. Cas. 142;7 R O 448, 
AIR 1935 Oudh 234. 

(24) 1940 O W N 431- 187 Jnd. Cas. 647; AI R 
1940 P © 82; 6 BR 594; (1940) AL J 333; 1940 0 
L R 292; (1910) Kar. (P GC) 160 Sup.; 44 C W N 765: 
92. LW 50; (1940) 2M LJ 205; 72 OLJ1LIL R 
(1940) All, 432; 12 R P C 169 (P O). 
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The first part of this issue is founded on 
para. 4 of the waqf named Ex. 1 which 
provides 
“that in case the trustee is minor, his (or her) legal 
guardian (wali sherat) shall be the manager and 
supervisor of the entire wagf property till the trustee 
(mutwallt) attains majority and he shall have to file 
regular accounts according to the existing law, at the 
appointed time in Court and atthe time of the trustee's 
attaining majority he will have to render accounts 
relating tə the period of minority.” . 


For the plaintiffs reliance is placed on 
para. 12 of Ex. 3 by which the Raja ap- 
pointed the Rani as guardian of the minor 
or minors to exercise all sorts of proprie-- 
tary right or rights of a “mutwallt” or guar- 
dian. It appears to be the contention of 
the plaintiffs that the Raja being himself the 
author of the waqf hada right to appoint 
his widow as “mutwalli’ after him. On the 
other hand at this stage the Raja himself 
was no more than a “mutwalli’ and could 
not any longer actin the capacity of author 
of the wagf. He had already laid down a. 
provision in regard to the guardianship 
during the minority of the next “‘mutwalli” 
after him, and that provision was that the 
legal guardian or “wali sherav”’ should be the 
manager of the waqf property in the 
minority of the “mutwalli” Iqbal Ali Khan, 
or the other mutwallt in case of-the pro- 
perty of Fatima Began. We are not con- 
cerned with the property of which Fatima 
Begam was the “mutwallr”’, because in fact 
the Rani has been appointed by the District ` 
Judge to manage that property. In the ` 
case of the other property, that of “Iqbal 
Ali Khan, the simple position is that under ` 
the Muhammadan Law the Rani is not. the 
legal guardian. Mulla’s Muhammadan” Law 
s. 262. deals with legal guardians of property 
and states : 

“The following persons are entitled in the order 
mentioned below to be guardians of the property of the 
minors ; 

(1) the father ; SRE - 

(2) the executor appointed by the father’s will ; 

' (3) the father’s father ; 

(4) the executor appointed by the will of the father’s 
father.” 

“The Rani has not been appointed an 
executrix by the will either of the Raja 
or of the Raja’s father, and sheis clearly 
therefore not alegal guardian of the pro- 
perty of Kunwar Iqbal Ali Khan. It 
follows that she is not entitled to posses- 
sion of all the property detailed in Sch. 
Cunder the terms of the deed dated 
October 9, 1933. 


It has been further pointed out that even 
if she had been appointed asa guardian by 
a testamentary act, s; 41 of the Guardiats 
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and Wards Act would have the effect that 
Immediately on the assumption of superin- 
tendence by the Court of Wards her 
powers as a guardian would come to an 
end. 

As regards the second part of this issue 
the question is whether the order of the 
District Judge dated August 7, 1934, ap- 
pointing, the Deputy Commissioner as the 
pérson to perform the duties of the “mut- 
walli” ‘of the three propertiesin question 
during the minority of Kunwar Iqbai Ali 
Khan would operate as a bar to the 
plaintiff No. 1’s getting possession, if she 
was otherwise successful in the suit. In 
my cpinion there is no force in the argument 
that the order of the District Judge can- 
not be challenged by means of the pre- 
Sent suit. Itisa final order against which 
no appealhas been filed. It seems to me 
that although there may be a stage at which 
the order of this Court, were it to be in 
favour of the Rani, might be temporarily 
inconsistent with the order of the District 
Judge, it would be open to the Rani then 
to point to the fact that she had obtained 
a decrée in respect of the estate and to 
move the District Judge to makea fresh 
order. There can be no necessity, so far 
aS I am able to see, for any attempt to be 
made to get any change in the District 
Judge’s order unless and until such a 
position arises. I hold, therefore, on the 
second part of this issue against the de- 
fendants and in favour of the plaintiffs 
that the order of the District Judge is 
no bar. : 


Issue No. 10. 

“Are the plaintiffs entitled to relief (c) also in the 
event of their baing found entitled to relief (b) or 
does the order of the Chief Court dated May 11, 
1934, operate as a bar to the granting of relief (c)?”’ 

Relief (b) 
“tbat a decree for possession of the properties in suit 
detailed in Schs. (A), (B)and (O0) Items Nos. (1) to 
(3) attached herewith be passed in favour of the 
plaintiffs and defendants Nos. 2 and 3 as trustees cf 
the aforesaid properties in suit or in the alternative 
in favour of the plaintif No. 1 alone against the 
Deputy Co nmissioner, Gonda, as in chargs Court of 
Wards, Utraula and as parson in possession of waqf 
properties Nos, 1, 2and 3 detailed in Sch. SH 

Relief (c) 

“that it may, also be declare! that the custody of 
Raja Mohammad Mustafa Ali Khan and Kunwar 
Mohammed Iqbal Ali Khan minor soas of the deseas- 
el Raja Mohammad Mumtaz Ali Khan by the Court 
of -Wards becomes unlawful in the event ofa decree 
for possession being passelin favour of plaintiffs and 
defendants Nos 2 anl 3 or plaiutiff No. 1 alone.” 


The argument on hehalf of the plaintiffs 
is that if the assumption of superinten- 
dence of the property by the Court of Wards 
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was unlawful, as that assumption was 
under the provisions of s. 12 (2) (a), the 
assumption of superintendence of the per- 
son of the disqualified proprietor or pro- 
prietors was also unlawful. 

Learned Counsel for the defendants has 
suggested that the action of the Court of 
Wards in assuming superintendence of 
the person of the minors could be justified 
by sub-s. (8) ofs 12. This provides that 
“the Court of Wards may assume the superinten- 
dence of the person of any minor who has an imme- 
diate or reversionary interest in the property cÊ any 
proprietor disqualified unders 8.” 

This would undoubtedly have justified 
the Court of Wards assuming the superin- 
tendence of the minors during the life- 
time of the Raja, but it is obvious that 
the wording of the section necessitates that 
the minor and -the disqualified proprietor 
should not be one and the same person. If 
they are one and the sama person, then it 
will not bes. 12 (3) which will apply but 
s. 12 (2) (a) with the inevitable result that 
if superintendence of the property has 
been wrongly assumed, so also must be 
superintendence of the person. It appears 
fo me, therefore, that in the event of the 
plaintiffs being found entitled to relief (b), 
they would be entitled to relief (e) also. 
No attempt has been made to argue that 
the orderof the Chief Court dated May 11, 
1934, could operate as a bar to the granting 
of relief (c) I hold accordingly on this 
issue in favour of the plaintiffs. 


Issue No. 11. 

“Ts the sait barred by Art. 13 of the Lim, Act ag 
bsing a suit to alter or set asile a decision or order 
of a Civil Court in any prozesliag other than a suit, 
namely the order of the District Judg, dated August 
7, 1934, appointing the Deputy Commissioner, Gonda, 
as ‘mutwall’ of the wag? properties in suis ?” 

It may be noted that the decision of the 
District Judge did not appoint the Deputy 
Commissioner as “mutwalli” but only as the 
person to perform the duties of mutwallt. 
In my opinion no question of limitation 
arises as this isnot in any sense a suit to 
alter or set aside the decision of the District 
Judge, Gonda. It would have been open to 
the plaintiff No. 1 to make an application to 
the District Judge had she been suceessful 
in the present suit, and the order made by 
the District Judge in 1934 would not operate 
in any way asa har to his making a fresh 
order in view of the changed circumstances, 
Article 13 which prescribes a period of 
limitation of one year to alter or set aside 
a decision or order of a Civil Court in any 
proceeding other than a suit would only 
operate if this wasa suit to set aside the 
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decision of the District Judge, which deci- 
sion does not require tə be set aside. 

Issue No. 12. 

“Is the suit maintainable against the Deputy Com- 
missioner, Gonda, as ‘mutwalir’ on the ground that no 
ae was sent to him as such under s. £0 of the Civil 
PaO. -:, 

In this issue the word “not” has been 
omitted after the word “suit”, 

Section 80 of the Civil P. ©. is a manda- 
tory section prescribing that 
“no suit shall be instituted against a public officer 
in respect of any act purporting to be done by such 
public officer in his official capacity until the expira- 
tion of two months next after notice in writing has 
been delivered tohim or left at his office, statirg the 


cause of action, the name, description and place of: 


residence of the plaintiff and the relief which he claims; 
and the plaint shall contain a statement that such 
notice has been so delivered or left.” 


in so faras this is a suit against the 
Deputy Commissioner, Gonda, as the person 
appointed by the District Judge of Gonda 
to perform the duties of “mutwalli” under 
the waqf alul-aulad of October 9, 1933, it 
does not appear to me that this is a suit 
instituted against a public officer in res- 
péct of any act purporting to be done by 
him in his official capacity. Itisin relation 
to an act done by him in his capacity as the 
person appointed by the District Judge to 
perform certain duties. The District Judge 
could have appointed any suitable person to 
perform’ those duties and the mere fact 
that the person actually appointed is the 
Deputy Commissioner of District does not 
render the actsdone-by him acts done in 
his official capacity. They are in fact acts 
done in his private capacity as the person 
appointed by the District Judge, and as 
such no notice under s. 80 ofthe Civil P. C. 
was necessary. I hold accordingly on this 
issue in favour of the plaintiffs, 


Order. 


On the above findings and particularly 
the findings on Issues Nos. 1, 3, 4 and 13, 
the plaintiffs’ suit fails and is therefore 
dismissed with costs. Only one set of costs 
will be taxed. 


4 


Swit dismissed. 
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LAHORE HIGH COURT 
Criminal Miscellaneous Case No. 122 of 
1941 
April 23, 1941 

SKEMP, J. | 
CHUNI LAL LACHMAN DAS ZARGAR 
-—ACCUSED—PETITIONER 
VETSUS : 
| EMPEROR—Opposite PARTY ° 

Criminal Procedure Code (Act V of 1898995. 526— 
Apprehension of being convicted is no reason for 
transfer, 

An accused is only entitled to transfer if he has a 
reasonable apprehension of an unfair trial, Every 
guilty criminal must have a reasonable apprehension’ 
of being convicted : and apprehension of being convict- 
ed is no reason for a transfer, 179 Ind. Gas. 819 (1), 
held in correctly decided. 


Mr. Shamair Chand, for the Petitioner, 

Mr. Bishan Narain, for the Advocate- 
General, for the Crown. 

Order.—This is an application for trans- 
fer of a criminal trial in the following cir- 
cumstances: Mr. Fazal-ud-Din, Magistrate 


of the First Class, Campbellpur, convicted 


one Chuni Lal under s. 243, I. P. C., of 
being in possession of counterfeit coins 
knowing the same to be counterfeit and sen- 
tenced him to two years’ rigorous imprison- 
ment, Chuni Lal appealed to the Sessions 
Judge, who accepted the appeal, set aside 
the conviction and remanded the case for re- 
trial because the accused had not been exa- 
mined under s. 342, Criminal P. O,, I take 
these facts from the application for transfer 
as the record has not been sent for. In 
these circumstances, it is requested that the 
case may be sent for trial to another Magis- 
trate anda judgment of mine reported in 
Kanwar Sain v. Emperor (1) has been 
cited. The facts in that case were similar 
but I now think that that order was wrong 
and I am glad of this opportunity of say- 
ing so. No doubt Chuni Lal has a reason- 
able apprehension that he will be convicted 
again; but an accused is only entitled to trans- 
fer if he has a reasonable apprehension of 
an unfair trial. Of that in the application 
or in the arguments of Counsel there is not 
the slightest indication, Every guilty cri- 
minal must have a reasonable apprehension 
of being convicted: and apprehension of 
being convicted is no reason for a trans- 
fer. The application does not even say that 
the accused will not ask for a de novo trial 
though Counsel did say so when I Taised 
the point during arguments. The applica- 
tion for transfer is rejected. 


D. Application rejected. 


(1) 179 Ind. Cas. 819; A IR 1939 Lah. 27; 41 PLR 
213; 11 R L640. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1048 of 1938 
April 22, 1941 
Dar, J. 

BHAGAUTI PRASAD—AppELLANT 


versus 
. CHANDRIKA PRASAD— RESPONDENT 


Landlord and tenant — Partition between c0-pro- 
prietors -~ Mere recording of person as tenant in 
partition proceedings, whether makes him tenant in 
law, if in fact such relationship does not arise— 
U. P. Land Revenue Act (III of 1901), ss. 54, 40, 42— 
Power of Land Record Officer to decide suits under s. 
95, Agra Tenancy Act (II of 1901), or questions of 
tenancy in rent suits — Limitations of his powers— 
Decision of questions of title under s. 40 — Dispute 
under s. 40, nature explained =. 42, when applies— 
Tenancy itself in dispute — Decision under s. 42, if 
operates as res judicata and if can be re-agitated in 
Civil or Revenue Court—Order of Court competent to 
decide factum of tenancy as matter of titlecan create 
tenancy —Order based on possession alone cannot— 
Land Record Officer going into nature of tenure of 
land in dispute and holding person in possession to be 
occupancy tenant — Factum of tenancy in dispute— 
S. 42 does not apply —Order comes under s. 40 and can 
be re-agitated in Revenue Court— Order does not create 
relationship of landlord and tenant between parties 
—Tenant can prescribe or set out hostile title to pro- 
perty. 

In partition proceedings between co-proprietors a 
dispute whether a person is holding the property as a 
tenant, does not properly arise and the mere fact that 
a person has been recorded in partition proceedings as a 
tenant will not makehim a tenant in the eye of law if 
in fact such a relationship did not arise between the 
parties. [p. 818, col. 2.] 

The Land Record Officer has no power under the 
statute to decide suits under s. 95 of the Agra Ten. Act 
or b decide questions of tenancy in suits for recovery of 
rent. His powers are limited to those matters which 
relate to maintenance and correction of records and 
which powers in ordinary times are exercised by the 
Collector. [p. 819, col. 2.1 

Under s. 40,U. P. Land Revenue Act questions 
of title are not determined at all and disputes under 
s. 40 are decided on the basis of possession and orders 
passed under s.40 do not operate as res judicata either 
in the Civil Court or in the Revenue Court, even with 
regard to matters which relate to the tenancy and correc- 
tion of khatauni and jamabandi, that is to say, registers 
under cl. (e) ofs. 32. [ibid.] 

Section 42, only comes into play when the factum of 
tenancy is admitted on both sides and the dispute is 
only astothe class and nature of tenancy andin a 
case where the tenancy itself is in dispute, any order 
passed under s., 42, will not have the effect of res 
judicata and the decision will be liable to be reagitated 
in a Civil or Revenue Court. 120 Ind. Cas. 202 (1) and 
125 Ind, Cas, 23 (2), relied on. [p. 820, col. 1.) 

An order of Court which might create or establish a 
tenancy must be an order of a competent Court, Civil or 
Revenue, which has powerto decide the factum or 
existence of tenancy, as a matter of title between ‘parties 
and uot oi the basis of possession alore. [p. 820, col. 


Where the factum of tenancy is of itself in dispute, 
s. 42, Land Revenue Act, does not apply and the order 
of the Land Record Officer after going into the nature 
of the tenure ofland, holding the person in possession 
to be occupancy tenant should be taken to be under s. 40, 
Land Revenus Act. The order of the Land Record 
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Officer is not final between the parties and it is open to 
challenge at the instance of both the parties in sub- 
sequent preceedings in the Revenue Court. It is nob 
a legal effect of that order that a relationship of landlord 
and tenant arose between the parties as a result of which 
the person in possession is prevented from prescribing 
or setting out a hostile title tothe property. [ibid.] 

Where therefore after the passing of the above 
mentioned order the person declared to be occupancy 
tenant pays no rent at all and remains in possession of 
the property without acknowledging the person declared 
to be landlord as his landlord and without attorning to 
him, the person in possession cin claim a title by adverse 
possession, [2d7d.] 


S. A. from the decision of the District 
Judge, Gorakhpur, dated April 19, 1938. 


Mr. A. P. Pandey, for the Appellant. 
Mr. B. Malik, for the Respondent. 


Judgment.—The plaintiff Bhagauti 
Prasad who is the zamindar of the village 
Mohanpur in the Gorakbpur District, brought 
a suit for recovery of rent against Chandrika 
Prasad alleging him to be a tenant of 14 
holdings situated in the said village. Ona 
plea being raised by the defendant that he 
was holding the property as a proprietor 
and that he was in adverse possession of the 
same, the matter was referred to the Civil 
Court and on a finding of the Civil Court 
against the contention of the defendant the 
Revenue Court decreed the claim for rent 
aga‘nst the defendant. Against this decree 
the defendant appealed to the District Judge 
of Gorakhpur and the learned J udge hold- 
ing that the defendant had established his 
adverse possession against the property dis- 
missed the claim. The plaintiff has now 
made asecond appeal to this Court and the 
question before me is whether the finding 
arrived at by the lower Appellate Court with 
regard to the adverse possession of the de- 
fendant is legally: correct or not. The de- 
fendant has been in possession of this pro- 
perty since the year 1883. His possession com- 
menced ostensibly under proprietary title. 
During this time he has not paid any rent to 
the zamindar of the property. Whenever a 
question arose as to the nature of defendant’s 
possession, defendant asserted that he was in 
proprietary adverse possession of the pro- 
perty. Prima facie these facts which are 
not disputed before me establish a clear case 
of adverse possession and relying upon these 
facts the lower Appellate Court has found 
the adverse possession proved. The conten- 
tion of the plaintiff, however, is that the de- 
fendant was his tenant and the mere long 
possession by a tenant, even if it is accom- 
panied by non-payment of rent and by as- 
sertion of hostile title, would not convert 
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the possession of a tenant as adverse to the 
zamindar and the controversy in the case is 
whether or not defendant can be regrded 
as the plaintiff’s tenant during all these long 
years or at any time during the intervening 
period. It is not asserted that any tenancy 
arose by reason of any contract or lease 
between the parties ; but it is contended that 
a tenancy arose by operation of law and by 
reason of an order of the Reyenue Court. 
Whether this is so or not is the only matter 
for consideration in this second appeal. 

In order to appreciate this, it is necessary 
to go into certain facts. The plots which are 
now is dispute form part of a larger plot of 
24 bighas odd which at one time was owned 
by a man named Uma Prasad. In addition 
to these 26 bighas odd which were sir plots 
Uma Prasad owned in tht village a5 annas 
4 pies share. On April 5, 1883, Uma Prasad 
made a gift of 26 bighas odd ofsir plots 
mentioned above in favour of his younger 
brother Chandrika Prasad and within four 
days of this on April 9, 1883 Uma Prasad 
sold his 4anna share in the property to 
Sarju Prasad the father of Bhagauti Prasad 
the present plaintiff. I have not been able 
to trace exactly what happened to the re- 
maining property of one anna odd which 
remained with Uma Prasad after the saie 
and perhaps it is not very material to go into 
the details of this transaction. In the settle- 
ment which followed the sale Chandrika 
Prasad was recorded as the sir holder of 
these plots measuring 26 bighas odd apparent- 
ly on the basis of the deed of gift mention- 
ed above. In 1891 Sarju Prasad being dead, 
his son Bhagauti Prasad the present plain- 
tiff, brought a suit for a declaration that the 
alit made by Uma Prasad to his brother 
Chandrika Prasad dated April 5, 1883, of 
26 bighas odd of sir plots was a fraudulent 
gift and was void against him. This suit 
was dismissed by the trial Court but was 
decreed by the Appellate Court and as a 
result of the decree of the Appellate Court 
the gift of April 5, 1883 was declared 
fraudulent and void against Bhagauti Prasad 
though by the decree of the Appellate Court 
Uma Prasad’s rights as ex-proprietary ten- 
ants were preserved in the said sir plots. 
In 1894 a partition of the village took place 
and a gura was allotted to Bhagauti Prasad 
and these sir plots were put in the qura of 
Bhagauti Prasad of which he was recorded 
as the proprieior. The entry however, with 
regard to the rights which Chandrika Prasad 
held in these plots as recorded in partition 
preceedings was conflicting and confusing. 
li was stated in cne column of the prcceed- 
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ings that he was an arazidar and in other 
columns of the proceedings it was stated 
that he was holding certain number as sir 
dakhilkart and a rent of Rs. 8-13-9 was 
stated to be assessed upon this holding. Cer- 
tain other numbers were stated to be held 
by Chandrika Prasad as khudkhasht gher 
dakhilkart and a rent of Re. 1-4-6 was as- 
sessed against it and a certain other plot was 
entered as ex-proprietary tenancy *of Chan- 
drika Prasad. The facts are not quite clear to 
me here, but it appears that probably this 
ex-proprietary holding came to Chandrika 
Prasad as an heir of Uma Prasad after his 
death. 

Mr. Pande’s contention is that the result 
of the partiticn proceedings was that Chan- 
drika Prasad became in the eye of lawa 
tenant of Bhagauti Prasad and this conten- 
tion is based on the ground that on the 
holding a nominal rent was assessed and 
Chandrika Prasad was mentioned as arazidar 
in village papers. I have already stated that 
the partition entry is somewhat conflicting. 
An arazidar may be an under-proprietor, 
may be a plot proprietor, may be a tenant 
and may have interest in land short of a4 
proprietor. The holding also is described as 
sir dakhilkart and khudkhasht gher dakhil- 
kari. Itis true that a rent has also been 
shown against sir dakhilkari and khudkasht 
gher dakhilkari. But it is not possible to say 
on the basis of these entries that a rela- 
tionship of landlord and tenant came into 
existence between the parties by operation 
of law. Apart from the vagueness and in- 
definiteness of the entry there is one other 
difficulty in the case that in partition pro- 
ceedings a dispute whether a person is hold- 
ing the property as a tenant, does not pro- 
perly arise and the mere fact thai a person 
has been recorded in partition proceedings 
as atenant will not make him a tenant in 
the eye of law ifin fact such a relationship 
did not arise between the parties. 

The partition entry of 1894 remained 
practically a dead letter. The finding of the 
lower Appellate Court is that in spite of the 
entry rent was never paid by Chandrika 
Prasad and he continued to hold the land 
without payment of any rent asserting a 
hostile title against the zamindar. Some 23 
years later in or about 1917 revision of 
records operations began in Gorakbpur dis- 
trict and in the course of the said operations 
a question again arose as to the nature of the 
holdings which were jn possession of Chand- 
rika Prasad. It appears that after the parti- 
tion and sometime prior to 1917 the entry 
with regard to Chandrika Prasad’s holdings 
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in village papers was again changed and he 
was being recorded as ex-proprietary tenant. 
Chandrika Prasad, therefore, pleaded that 
the entry as to ex-proprietary tenancy was 
fictitious and he further pleaded that he was 
in adverse proprietary possession of the pro- 
perty and by an order dated March 17, 1917 
the Land Record Officer referred him to the 
Civil Court to get his proprietary title de- 
termined by the Civil Court. On May 4, 
1917, Chandrika Prasad instituted a suit 
No. 261 of 1917 in the Civil Court of Gorakh- 
pur for a declaration that he was holding 
the said property as a proprietor and he had 
prescribed a title by adverse possession to 
the said property. On August 6, 1917, the 
claim of Chandrika Prasad was dismissed 
and I am informed that the decision was 
affirmed in appeal. After the decision by 
the Civil Court that Chandrika Prasad was 
not holding the property as a proprietor and 
that he was not in adverse possession of the 
property the issue was takenup by the As 
sistant Land Record Officer as to “what was 
the nature of tenure of the land in dispute”. 
The question was fully gone into by the 
Land Record Officer and by a decision dated 
May 3, 1918 the Land Record Officer came to 
the conclusion that Chandrika Prasad was 
an occupancy tenant of these plots. In spite 
ofthis order for another 17 years till the 
suit out of which the present appeal has 
arisen was instituted, Chandrika Prasad re- 
mained in possession of the property with- 
out paying any rent and without acknow- 
ledging the plaintiff as his landlord and with- 
out attorning to him. 

Mr. Pande, however, contends that the 
effect of the order dated May 3, 1918, passed 
by the Assistant Land Record Officer men- 
tioned above was to make Chandrika Prasad 
an occupancy tenant and to bring about a 
relation of landlord and tenant between the 
plaintiff and the defendant and if this be so, 
the mere non-payment of rent and length 
of possession and even assertion of hostile 
title, after tenancy has come into existence, 
would not terminate the tenancy. It be- 
comes, therefore, necessary to consider whe- 
ther the order dated May 3, 1918 did create 
a tenancy by operation of law and by a 
valid order of the Court or not and the 
answer to this question will depend upon 
the nature of proceedings before the Land 
Reccrd Officer and the powers which he 
was exercising under the Agra Ten. Act 
and the Land Revenue Act in arriving at 
the decision which he did. Itis not disput- 
ed before me that it is competent to a 
Revenue Court to declare a personas tenant 


of another person although the factum of 
of tenancy is denied by the other side, and 
such an order if validly passed will bring 
into existence the relation of landlord and 
tenant by an order of the Revenue Court, 
It is also notdisputed before me that in a 
proceeding under s. 95, N. W. P. Ten, Act, 
11 of 1901, a person could be declared a ten- 
ant against his wish at the instance of and 
in a suit by the landlord and further that in 
a sult for recovery of rent brought by a 
landlord against a tenant ina Revenue Court, 
if a decree for rent was passed against the 
tenant on a finding that tenancy was estab- 
lished even while the tenant was denying 
the tenancy, such a decree for rent would 
again establish the tenancy. But the con- 
tention before me is that the power of the 
Land Record Officer under the Land Reve- 
nue Act, III of 1901, was a limited one and 
he had no power to declare Chandrika 
Prasad as occupancy tenant in proceedings 
in which the factum of tenancy itself was in 
dispute. The powers of Land Record 
Officer in so faras they are relevant for 
the purposes of this case, are defined in 
s. 04, Land Revenue Act, which reads as 
follows : 

“All undisputed entries in the Record of Rights shall 
be attested by the parties interested and all disputes 
regarding such entries, whether taken up by the Record 
Officer of his own motion or upon application by any 
party interested, shall be dispssed of by him in 


accordance with the provisions of ss. -L0, 41, 42 
and 43.” 


It will thus be seen that the Land Record 
Officer has not been given any power under 
the statute to decide suits under s. 95 of the 
Agra Ten. Act orto decide questions of ten- 
ancy in suits for recovery of rent and his 
powers are limited to those matters which 
relate to maintenance and correction of re- 
cords and which powers in ordinary times 
are exercised by the Collector. The pro- 
ceedings before the Land Record Officer in 
this case were the proceedings relating to 
the correction of registers and it must be 
taken that he was exercising the power 
uncer ss. 40 and 42, Land Revenue Act. Now 
it has been held in this Court over and over 
again that under s. 40 questions of title are 
not determined at all and disputes under 
s. 40, Land Revenue Act, are decided on the 
basis of possession and orders passed under 
s.40, Land Revenue Act, do not operate as 
res judicata either in the Civil Court or in 
the Revenue Court, even with regard to 
matters which relate to the tenancy and cor- 
recticn of khatauni and jamabandi, that is 
to say registers under cl. (e) of s. 32. There 
is also authority for ‘the proposition that 
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s. 42, Land Revenue Act, only comes into 
play when the factum of tenancy is admit- 
ted on both sides and the dispute is only as 
to the class and nature of tenancy and in a 
case where the tenancy itself{is in dispute, 
any order passed under s. 42, Land Reve- 
nue Act, will not have the effect of res 
judicata and the decision will be liable to 
be reagitated in a Civil or Revenue Court : 
see Ram Jas Singh v. Ram Harak Pandey 
(1) and Kashi Prasad v. Ambika Prasad 
(2). In Ram Jas Singh v. Ram Harak 
Pandy (1), at p. 3259*, Sir Shah Sulaiman 


has observed as follows : 

“The learned Advocate who has argued this cass con- 
tends that ss. 39 and 42 should be read together and it 
must be assumed that the Collector decided the dispute 
respecting the class or tenure of the tenant. I am un- 
able to accept this argument. The dispute at that time 
related to the existence of the teaancy itself and not to its 
class ortenure and was, therefore, not covered by s. 42 
of the Act. In my opinion a clear distinction exists 
between the case where the tenancy itself is disputed 
and the case where the tenancy is admitted but its class 
or tenure is in dispute.”’ 

In Kashi Prasad v. Ambika Prasad (2), 
at p. 7611 Sir Lal Gopal Mukherji, has stated 


the law as follows : 

“Then we come to s. 42. It runsas follows: ‘In 
case of any dispute respecting the class or tenure of any 
tenant, the: Collector shall decide according to the 
principles laid down in the North-Western Provinces 
Tenancy Act, 1901, or the Oudh Rent Act, 1866, as the 
case may be.” It will be noticed that it is only in the 
ease of a dispute of a particular kind that the Collector 
is directed to proceed to decide in accordance with 
certain principles mentioned therein. That dispute 
relates to “the class of tenure of any tenant”. Ona 
natural reading of the words, this means that where 
the question is, who is the tenant, s. 42 has no applica- 
tion at all. Given the tenant, the question must be, 
what is the class to which he belongs, or what is the 
nature of his tenure? The word ‘tenure’ is not defined 
in the Land Revenue Act, 1801. We have locked into 
Murray's New English Dictionary and we find the 
following meaning given init: “The conditions of ser- 
vice, etc., under which a tenement is held of & superior’. 
The ‘class’ shows whether a tenant is a fixed rate 
tenant or an occupancy tenant or a non-oceupancy tenant. 
The ‘tenure’ would indicate the terms under which a 

articular tenant holds land. It might be that he is 
holding under a service tenure or for a particular term 
of pear or as a permanent lessee and so on. The scopes 
of s. 42, therefore, is very limited and is limited to the 
ease of a dispute relating to class and tenure, We need 
not repeat that where the question is, who is the tenant, 
s. 42 has no relation to sucha dispute. It is only in the 
case of a named tenant, that the question of his class or 
tenure would arise. It would be a mistake to read into 
s,42 all the provisions of s. 95, Ten, Act of 1901. 
Section 95, Ten. Act, mentions six items, as to which a 
declaration may be obtained either by the land-holder 


(1) (1929) A L J 12577 120 Ind. Cas. 200; A IR 
+930 All. 305; Ind, Rul. (1930) All. 24; 14 R D 24, 

(2) (1930) A L J 758; 125 Ind, Cas. 23; AIR 
1930 All. 611; Ind, Rul. (1930) All. 647: 14 R D 
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or by the tenant. Section 42 is confined probably to 
only two of these items. But, in any case, it excludes 
cl, (a) which relates to ‘the name and description of the 
tenant of the holding.’ Clause (b) will come under the 
word ‘class’ under s. 42 and cls. (c) to (f) may come 
under the word ‘tenure’, namely, the conditions of 
holding. But inno case cl. (a), namely the name and 
en of the tenant, can come under the provisions 
of s. 42. 

This being our opinion, on thé scope of 5. 42, assuming 
that the judgment was given under that section, it seems 
to follow clearly that the Assistant Collectorgs decision, 
namely the plaintifi’s brother, or the plaintiff himself. 
was not entitled tothe tenancy, cannot operate asres 
judicata in the present proceedings.”’ 


The pleadings of the parties which result- 
ed in the order of the Land Record Officer, 
dated May 3, 1918, are not before me. But 
from the order it is obvious that the tenancy 
was being denied at least by the zamindar 
and the previous history and subsequent 
history of the case also shows that Chand- 
rika Prasad was throughout maintaining that 
he was in adverse possession of the property 
and was not atenant at all. The factum of 
tenancy of Chandrika Prasad being itself in 
dispute, in my opinion, s. 42, Land Revenue 
Act, did not apply to this case and the order 
of the Land Record Officer should be taken 
lo be under s.40, Land Revenue Act. But 
whether s. 40, applied or s. 42, applied, I am 
quite clear that the order of the Land Re- 
cord Officer was not final between the par- 
ties and it was open to challenge at the ins- 
tance of both Bhagauti Prasad and Chand- 
rika Prasad, in subsequent proceedings in 
the Revenue Court, and I am further “of 
opinion, that it was not a legal effect of that 
order that relation of landlord and tenant 
arose between Bhagauti Prasad and Chan- 
drika Prasad as a result of which the nature 
of Chandrika Prasad’s possession was chang- 
ed and he was prevented from prescribing 
or setting out a hostile title to the property. 
If in fact after the order rent had been paid 
or the title of landlord acknowledged, differ- 
ent considerations might have arisen. But 
I am not prepared to hold that simply by 
reason of that order a tenancy arose in the 
eye of the law. An order of Court which 
might create or establish a tenancy must be 
an order of a competent Court, Civil or Reve- 
nue, which has power to decide the factum 
or existence of tenancy, as a matter of title 
between parties and not on the basis of pos- 
session alone. In my opinion, the finding of 
the lower Appellate Court as to advefse pos- 
session is justified and this appeal fails and 
is dismissed with costs. Leave to file Letters 
Patent appeal is refused. 

D. Appeal dismissed, 
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FIDAHUSSEIN KADERBHAI— PLAINTIFF 
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TYABALLY MULLA EUSUFALLY 
. AND OTHERS— DEFENDANTS 
Limitation Act (IX of 1908), s. 10—Heir of settlor 
claiming peoperty as trust was void—S. 10, tf applies 
__Civil Procedure Code (Act V of 1908), s. 32 — Party 
can adopt any attitude—Whether must engage same 
Counsel as that of co-defendant or co-plaintiff—Costs 
—Trust—Costs of suit should normally be out of 
estate—Trustee claiming agatnst trust—No costs from 


estate. 
A person who claims to be an heir of the settlor and 


claims to be entitled tothe property on the ground 
that the trust deed was void, is not a person claiming 
against a trustee holding the property for an express 
purpose. To sucha case s. 10, Lim. Act does not 
apply. [p. ¢22, col. 2] 

Consequently where ever since the death of the set- 
tlor the trustees administered the property as under 
the trust deed and their possession is of trustees claim- 
ing to beso under the deed in question they do not 
claim to hold the property for anyone except the bene- 
ficiaries mentioned in the trust deed and, therefore, 
the claim of the plaintif as 
heir brought 30 years after the death of the settlor is 
clearly barred by the law of limitation. [2b2d.] 

If a party is made a defendant it is at his option to 
appear and adopt an attitude as he pleases, Where 
his interest is different from the plaintiff and the 
other defendants it cannot be said that he should ap- 
pear through the same solicitors and Counsel. He 
is, therefore, entitled to his costs against the plaintiff. 
[p. 823, col. 1.) 

Generally a trustee supporting his title and suc- 
ceeding in supporting the trust would be entitled to 
an order for costs out of the estate. Where, however, the 
trustees are guilty of misconduct in respect of the 
suit, that is, where their attitude throughout has been 
of not upholding the trust or assist the Court in up- 
holding the trust they are not entitled to the order for 
costs out of the estate. ([p. 823, col. 2.] 


Sir Jamshedji Kanga and Mr. J. &. 
Khergamvala, for the Plaintiff. 

Messrs. E. B. Ghaswalla, V. F. Tarapore- 
wala, J. C. Forbes, C. K. Daphtary, K.T. 
Desai, K. M. Munshi and M. C. Setalvad, 
(Advocate-General), for Defendants Nos. 1, 
2 and 3; 5 and 8; 6 and 7, respectively. 

Judgment.—This suit is filed by the 
plaintiff to obtain a declaration that a deed 
of trust dated October 29, 1895, is void and 
inoperative, that defendants Nos. 1 to 3 who 
are the present trustees and holders of the 
property be ordered to deliver up the pro- 
perty and the deed for cancellation and to 
render an account of their management of 
the property. The plaint recites that on 
October 29, 1895, one Abdulhusein, who was 
a Shia Muhammadan, executed the deed in 
question. That deed is annexed to the plaint. 
According to the plaintiff itis a deed of 
wagf. The purport of that deed is set out 
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in para. 3 of the plaint. The first object was 
to pay the income to the settlor during his 
lifetime. It is contended in the plaint that 
as the settlor was a Shia Muhammadan the 
deed was, therefore, void. The settlor died 
on June 7, 1897. In para. 7 of the plaint it 


is stated as follows : 

“The plaintiff says that after the death of the said 
Abdulhusein Issoobbhai the trustees under the said 
deed of trust paid the rents of the said property to the 
said Jolamboo (widow of the deceased) till her death 
in 1934, and the said Aminaboo, defendant No. 3 
abovenamed, andthe said Kulsumboo and her two 
daughters Sukhraboo and Sakinaboo and one son Abdul- 
husein in proportion mentioned in the said deed of 
wagf dated October 29, 1895.” | 

The plaint then recites different deaths 
and marriages resulting inthe parties to the 
suit, other defendants Nos. 1, 2 and 7 being 
the present descendants of heirs of the 
deceased settlor. Im para. 1t of the plaint it 


is stated as follows: 

“ Defendants Nos. 1, 2 and 3 have been heiding the 
property as trustees and have never put forward any 
claim to the said property on their own behalf. The 
plaintiff says that the possession of defendants Nos. 1, 
2 and 3 is permissive and the suit is within time.” 


Defendants Nos. 1, 2 and 3 have filed a 
written statement In which they denied the 
allegation in para. 14 of the plaint that their 
possession of the property was permissive, 
They contended that they have been in 
possession of the trust property as trustees 
under the said deed. In para. 10 of their 
written statement they have contended that 
they are entitled to retain possession of the 
property as trustees under the said deed, and 
they denied their liability to render accounts 
of their management of the property to the 
plaintiff. The question of the validity of the 
trust depends on the question whether the 
deceased wasa Shia Muhammadan. That fact 
is not admitted on the pleadings. The result 
is that oral evidence, perhaps considerable, 
will be required to be led to prove that fact. 
As the point of limitation raised on the 
pleadings appears to be clear on the autho- 
rities, I decided to try that issue first, That 
includes the decision of the allegation that 
the trustees’ possession was permissive. I 
should state at once that the plaintiff has 
made that allegation in the plaint. That is 
denied in the written statement of defendants 
Nos. 1, 2and 3 and also in the wriiten state- 
ments of defendants Nos. 6 and 7. The plain- 
tiff has led no evidence to show that the 
possession was permissive. Issue No.6 is a 
question of fact, and as no evidence is led 
in support of this allegation by the plaintiff, 
the same must be found against him. 

The question of limitation arises also on 
the averments otherwise found in the plaint. 


the settlor’s heir’s ~ 
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As I have pointed out, para. 7 of the plaint 
contains an admission on the part of the 
plaintiff that after the death of the settlor 
the trustees had paid to the parties entitled 
to recelve money under the trust deed the 
income in the proportions mentioned in 
the deed. Reading the plaint asa whole, it 
is, therefore, clear that the settlor who was 
the owner received the income during his 
lifetime. After his death the trustees applied 
the income of the trust property in accord- 
ance with the trust deed and not on the 
footing that the heirs were entitled to the 
property or income. It is not stated any- 
where in the plaint that this was done with 
the consent of the heirs. On the other 
hand, Exs. 1 to 5 show that after the death 
of the settlor the two daughters of the 
deceased, under the power vested in them 
to appoint new trustees, have appointed 
fresh trustees. This is, if evidence was 
needed, sufficient to show that the possession 
of the trustees was not for and on behalf 
of the heirs but for and on behalf of the 
beneficiaries mentioned in the deed of trust. 
It is clear that the plaint is based on the 
decision in Cassamally Jairajbhai v. 
Currimbhoy Ebrahim (1), Beaman, J., in 
that case pointed out that there may be two 
aspects of the case. The first is where the 
trust deed itself is wholly bad; the other, 
where thereis a transfer of the ownership 
to the trustees with a direction to apply the 
same to beneficial uses some of which may 
or may not be good. The learned Judge in 
that case came to the conclusion that in the 
event of there being a resulting trust, if 
the claim was made hy the settlor’s heir’s 
heirs no question of limitation would arise, 
In support of his conclusion he noticed the 
observations in Maulvi Saiyid Muhammad 
Munawwar Ali v. Razia Bibi (2), although 
he pointed out that so far as their Lord- 
ships of the Privy Council were concerned 
their decision was based on a finding of fact 
that possession was held by the lower Courts 
as permissive and not adverse. In my 
opinion that Privy Council decision which is 
based on a finding of fact does not help the 
present plaintiff. 

The decision of Beaman, J. was dissented 
from by the Appeal Court in Mahomed 
` Ebrahim v. Abdul Latif (3). In Khaw Sim 
Tek v. Chuah Hooi Gnoh Neoh (4), their 
Lordships of the Privy Council clearly held 


(1) 36 B 214; 12 Ind. Cas. 225: 13 Bom. L R717. 
(2) 32 I A 86; 27 A220;2 AL J 513; 8 Sar, 
(PO), 
(3) 14 Bom. LR 987; 17 Ind. Cas. 689; 37 B 447, 
(4) 25 Bom. L R121; 102 Ind. Cas. 832: A I R 1922 
PO 212; 491 A 37; 30M L T 160; 260 W N 495 (PO), 
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that to invoke the application of s. 10, Lim. 
Act, the property must be vested in the 
trustees for a specific purpose. It was held 
that persons claiming adversely to the trust 
and on the footing that the trust deed itself 
was bad cannot contend that the property 
was held by the trustees for an express pur- 
pose, they being one of such purposes. The 
effect of that decision on the judgment of 
Beaman, J., further came to be consifered by 
the Court of Appeal in Shirinbai v. Navroji 
Pestonjt (5). The ‘Court there held that 
Khaw Sim Tek v. Chuah Hoot Gnoh Neoh 
(4), definitely overruled the view of Beaman; 
J. These decisions are binding on me. I 
may say that I respectfully agree with the 
conclusion arrived at in those decisions. In 
view of the Privy Council decision in Khaw 
Sim Tek v. Chuah Hooi Gnoh Neoh (4), 
I find no adequate reason to hold that a 
person who claims to be an heir of the 
settlor and claims to be entitled to the pro- 
perty on the ground that the trust deed was 
void, could be stated to be a person claim- 
ing against a trustee holding the property 
for an express purpose. On the allegations 
in the plaint itself in this case, therefore, the 
plaintifi’s claim is time-barred. He does not 
claim under any of the provisions of the 
trust deed to recover any property. His 
case is that the trust deed is void as a 
settlor’s heir’s heir along with the others 
he is entitled to recover the property from 
the trustees. To such a case in my opinion 
s. 10, Lim. Act, has no application. 

Therefore, the facts here are, that ever 
since the death of the settlor the trustees on 
the face of the plaint admittedly administer- 
ed the property as under the trust deed and 
their possession is of trustees claiming to be 
so under the trust deed in question. They 
do not claim to hold the property for anyone 
except the beneficiaries mentioned in the 
trust deed and, therefore, the present claim 
of the plaintiff as the settlor’s heir’s heir in 
my opinion is clearly barred by the law of 
limitation. Issue No, 2 must, therefore, be 
found against him and the suit must, there- 
fore, be dismissed with costs. 

Defendants Nos. 5 and 8 have filed no writ- 
ten statement. In law they are, therefore, de- 
emed to have admitted the statements in the 
plaint. They must bear their own costs of 
the suit ‘The Advocate-General (defendant 
No. 7) must get his costs from the plaintiff. 
If he is unable to recover his costs from the 
plaintiff, his costs taxed as between attorney 
and client, should come out of the trust 


(5) 37 Bom. LR 946; 160 Ind. Cas. 612; AI R 1936 
Bom. 30; 8 R B 267. bai 
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estate. Defendant No. 6 has a pecuniary in- 
terest in this property which comes into ex- 
istence only ifthe trust deed is set aside. 
Seeing that the trust deed has been in exis- 
tence for so many years against her own 
pecuniary interest she has decided to support 
the trust and challenge the plaintiff's allega- 
tions. She is made a party to the suit and 
is, therefore, entitled to adopt such attitude 
as she censiders right, irrespective of whe- 
ther it is to her benefit or against it. It 
was argued that the Advocate-General and 
the trustees were there to support the trust 
and there was no reason for her to incur 
costs. If a party is made a defendant it is 
at his option to appear and adopt an atti- 
tude as he pleases. I find nothing wrong in 
the attitude of defendant No. 6 in this case. 
As her interest is different from the plaintiff 
and the Advocate-General, I cannot say that 
she should have appeared through the same 
solicitors and Counsel. She is, therefore, en- 
titled to her costs against the plaintiff. 

As regards the trustees the plaintiff must 
pay their costs. The trustees applied that 
in the event of their costs not being recover- 
ed from the plaintiff they should be directed 
to be paid out of the trust estate. It was 
argued that they had to put the facts before 
the Court and sumbit to the orders of the 
Court. It is true thatin the normal course 
a trustee supporting his title and succeed- 
ing in supporting the trust would be entitled 
to an order of the kind now applied for. In 
the present case it is however pointed out 
on behalf of the Advocate-General that the 
trustees are guilty of misconduct in respect 
of this suit. It was pointed out that although 
the suit was filed in March 1939, the trustees 
did not file their written statement for 
many months. Defendant No. 6 moved the 
Advocate-General who called upon the trus- 
tees to define their position in clear and un- 
equivocal terms. When driven to do so they 
filed their written statement in March 1940. 
Even thereafter they would not make their 
affidvait of documents. Defendant No. 6 
obtained an order against them and it was 
only on the service of such order that the 
trustees made their affidavit disclosing there- 
in only the books of account of Samgqat 1993 to 
1995, When the attention of the Advocate- 
General was called to this fact he called 
upon them to make a prior affidavit, and 16 
was only then that they produced copies of 
the books of the previous years. 

In the course of this discussion the Advo- 
cate-General ascertained that money was 
not applied by the trustees to charity ac- 
cording to the deed of trust. The Advo- 
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cate-General, therefore, called upon them to 
deposit the proportionate rent in a separate 
account. When that direction was given de- 
fendant No. 3 wrote to the Advocate-General 
a letter dated Octobar 27, 1940, in which he 
contended that the trust deed was void, that 
he had applied a far larger sum towards 
charity than charity was entitied to and he 
was entitled toa set-off. In the concluding 
portion of that letter he contended that, with- 
out prejudice to his other contentions, he 
maintained that the trust deed was void, that 
defendants Nos. 1 and 2 were his nominees, 
that the family property was managed by 
him according to his pleasure and he had 
disbursed the income in the manner he 
thought he was entitled todo. He further 
added that he had managed that property in 
that manner for over last 12 years. The last 
statement is clearly an attempt to go back 
on his written statement in which the trustees 
contended that the properties were managed 
by them in accordance with the trust deed. 
When the suit was called on the trustees 
refused to raise any issues which arose on 
their written statement. They appeared by 
two Counsel although they intimated that 
they only submitted to the orders of the 
Court. In discussing the question of limita- 
tion they have taken no part. Their attitude 
throughout has been of not upholding the 
trust or assist the Court in upholding the 
trust. They have adopted changing attitudes, 
and in spite of their written statement 
ultimately threatened to go back on the same 
and contended that the trust estate was not 
managed according to the trust deed but on 
the footing that the trust deed was void and 
the property belonged to the heirs alone. 
Under the circumstances I think they are 
not entitled to the further order for costs 
asked by them. 


D. Suit dismissed. 


PRIVY GOUNCIL 
Appeal from the Supreme Court Sitting as a 
Court of Appeal, Palestine 
March 11, 1941 
VISCOUNT SANKEY, LORD ATKIN AND 
Lorp JUSTICE LUXMOORE 
MICHEL HABIB RAJI AYOUB AND 
OTHERS—APPELLANTS 
VeErsUs 
Sheikh SULEIMAN EL TAJI EL 
FAROUQI—REsPONDENT 


Contract—Breach—Penal stipuation to pay sum 
agreed, if can be enforced—Agreed liquidated 
damages, when can be enforced—OContract of sale— 


824 


Promise to pay purchase price in instalment—W he- 
ther amounts to payment of money. 

A penal stipulation to pay the sum agreed on breach 
of a contract cannot be enforced. Agreed liquidated 
damages, if to be enforced, must be the result of a 
- “genuine pre-estimate of damages.” They do not in- 
clude a sum fixed in terrorem covering breaches of 
contract of many varying degrees of importance, the 
possible damage from which bear no relation to the 
fixed sum and which obivously have at no time been 
estimated by the contracting parties. 

{Stipulation held penal and could not be enforced.] 

In a contract of sale the promise’ to pay purchase 
price in instalmentsis an undertaking which amounts 
to the payment of money. A debt is consituted whether 
the price be for real or personal property, and whether it 
be due inone sum or in instalments. 


Sir T. Strangman, K. C. and Mr. Phineas 
Quass, for the Appellants. 


Lord Atkin.—Thisis an appeal from the 
Supreme Court of Palestine sitting as a 
Court of Appeal who set ‘aside a judgment 
of the District Court of Jaffa in favour of 
the appellants, the plaintiffs in the suit for 
£ 2,500 for breach of contract. The hearing 
in the District Court was the result of a 
decision of this Board on appeal in the same 
case, who after judgments in the two Courts 
in Palestine ultimately in favour of the 
plaintifis remitted the case for a further 
and fuller hearing. The dispute between 
the parties arises out of a contract in writing 
dated November 12, 1929, under which the 
appellants agreed to sell to the respondent 
certain land in the District of Jaffa. The 
purchase price was to be paid as to £200 on 
the signing of the agreement, when the pur- 
chasers were to be let into possession, and 
the balance by instalments. There was a 
date fixed for completion and there were 
various stipulations by either party as to 
payment of taxes, survey of the land, proof 
of registration and the like. The agreement 
was subsequently varied by correspondence 
as to the date of the subsequent payments 
with an express stipulation that the remain- 
ing stipulations of the agreement remained 
in force. The purchasers paid the initial 
£200 on signature and went into possession 
but it does not appear that they have made 
any further payment. There was in the 
agreement cl. 8: “The second party” (the 
purchaser) “shall pay to the first party 
£2,500 as agreed and liquidated damages 
without the necessity of notice if he commits 
a breach of allor part of his undertaking 
under this agreement.” ‘There wasa similar 
stipulation by the vendor in the event of any 
breach'on his part. By the varied agreement 
the purchaser was to pay £400 by the end of 
February 1931. On March 2, 1931, the vendors 
gave the purchasers written notice to pay 
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the £400 within three days. and on July 25, 
1932, delivered their statement of claim in 
the present action which averred the 
contract, averred two breaches in respect 
of the non-payment of taxes, and the non- 
payment of £400 and claimed £2,500 as 
the agreed damages. The District Cours dis- 
missed the action on the ground that the 
claim as to damages did not apply to the 
contract as varied. This was obyiously wrong 
and in effect the Supreme Court so held, and 
treating this as the only issue gave judgment 
for the plaintiffs. On appeal to the Privy 
Council this Board affirmed the opinion of 
the Supreme Court so far as it went ; but as 
it was apparent that other points raised by 
the purchasers had not been disposed of, 
remitted the case for further hearing. In 
their judgment attention was called to the 
provisions of s. 46 of the Palestine Order in 
Council, 1922, and to the introduction into 
the jurisprudence of Palestine of the provi- 
sions of the rules of the English Common 
Law and equity as there provided. It is plain 
that their Lordships studiously refrained 
from expressing any opinion as to the effect 
of this clause upon the issues in this action; 
and in this respect it would appear that one 
of the Judges of the Supreme Court was 
under a misapprehension. 

The questions that remained for considera- 
tion on the new trial, and have now been 
decided by the Supreme Court, arise out of 
the provisions of Arts. 111 and 112, of the 
Ottoman Civil P.C. Unfortunately disputes 
have arisen in this and other cases as to the 
correct translation of this code which is in 
Turkish. Fortunately in the present case 
we have translations into Arabic by two of 
the learned Judges of the Supreme Court 
who were members of the Appeal Court, 
and their Lordships are able to approach this 
part of the case with some confidence that 
the English translation of the Arabic by the 
Court interpreter conveys the true text, 
There were some slight verbal differences in 
the Arabic translations which did not affect 
the substance, and for the purpose of this 
decision their Lordships adopt the rendering 
of the Senior Judge, Mr. Justice Khaldi. 

Art. ILI. If£it is pointed out and provid- 
ed in the body of the contract that in the 
event of failure of any of the parties in the 
carrying out of what he undertook, he pays 
to the other party a fixed amount as damages, 
no greater or less should be awarded. 

Art. 112. The damages to be awarded for 
failure to carry out the undertaking which 
amount to payment of money, is a judgment 
for the interest at the rate of 1 per cent. 
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per month in respect of the capital amount. 
This interest 1s awarded without calling on 
the creditor to show that he suffered damage. 
If there is no agreement in the doucment 
(sanad) regarding the interest and interest 
is claimed in respect of the debt in the notice, 
interest is calculated fromthe date of the 
notice. If there is no notice, interest is cal- 
culated from the date of the statement of 
claim. 6 


It is necessary now to refer to s. 46, of the 


Palestine Order in Council of 1922, 

“46. The jurisdiction of the Civil Courts shalll be 
exercised in conformity with the Ottoman Law in force 
in Palestine on November 1, 1914, and such latter 
Ottoman Laws as have been ormay be declared ta be 
in force by Public Notice, and such Orders in 
Council, Ordinances and Regulations as are in force in 
Palestine at the date of the commencement of this 
Order, or may hereafter be applied or enacted and 
subject thereto and so far as the same shall not extend 
or apply, shall be exercised in conformity with the 
substance of the common law, and the doctrines of 
equity inforce in England, and with the powers vested 
in and according to the procedure and practice observ- 
ed by or before Courts of Justice and Justices of the 
Peace in England according to their respective juris- 
dictions and authorities at that date, save in so far 
as the said powers, procedure and practice may have 
been or may hereafter be notified, amended or replaced 
by any other provisions. 

Provided always that the said common law and 
doctrines of equity shall bein force in Palestine so far 
only as the circumstances of Palestine and its inhabi- 
tants and the limits of His Majesty’s jurisdiction per- 
mit and subjectto such qualifications as local circum- 
stances render necessary.” 


. The appellants contend that the case falls 
to be decided by the express provisions of 
Art. 111 of the Code being Ottoman Law in 
force at the material time. Itis only subject 
thereto that the common law and doctrines 
of equity are directed to be in force: and 
there is, therefore, no support for the defen- 
dant’s contention that the English distinction 
between penalty and liquidated damages has 
to be applied. That the stipulation as to 
£2,500 would be considered a penalty accord- 
ing to English rules was admitted by the 
appellant’s Counsel. There could hardly be 
a plainer case. For any failure to pay any 
of the instalments on due date, for failure to 
pay taxes, to take the agreed part in the ap- 
pointment of a surveyor, thissum of £2,500 
became payable. It was the contention of 
Counsel, and it seems correct, thatthe re- 
covery of this sum left the instalments still 
outstanding : and that from time to time the 
agreed sum would be recovered as and when 
there was any breach, Their Lordships can- 
not hold that under the present system in 
Palestine such harsh and oppressive terms 
“have to be enforced by the Courts. The 


terms of Art. 111, can be readily construed - 
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so as to afford the Courts the means of giving 
relief against a merely penal stipulation. 
The Code speaks in legal system which does 
not know penalties as such in which an 
agreement to pay damages must, therefore, 
be strictly enforced “no more and no less.” 
But when the difference between penalty 
and liquidated damages is introduced into 
the legal concepts which now owing tos. 46 
of the Order in Council form the jurispru- 
dence of Palestine the terms of the Art. 11l, 
can be given a plain and just meaning. 
Agreed liquidated damages, if to be enforced 
must be the result of a “genuine pre-estimate 
of damages” to use the illuminating phrase 
of Lord Dunedin. They do not include a 
sum fixed in terrorem covering breaches of 
contract of many varying degrees of impor- 
tance, the possible damages from which bear 
no relation to the fixed sum, and which ob- 
viously have at no time been estimated by 
the contracting parties. It seems right, there- 
fore, to conclude that now when the code is 
applied to contracts “damages” will be taken 
to mean actual damages, and the article will 
only apply to an agreement which represents 
“a genuine pre-estimate of damages.” Where 
there is such an agreed sum “no more and no 
less” can beawarded. But if the Court ap- 
plying well known rules has to conclude 
that the sum agreed was a penalty whatever 
it may be called in the agreement then the 
penal stipulation will not be enforced. It 
results from what has been said that it ap- 
pears more correct to say that the code must 
be construed in the light of the doctrines of 
English Law rather than that the English 
principles relieve against the code. If there 
is a clear and infrangible antinomy the Code 
must of course prevail. On this point, there- 
fore, the appeal fails, It nevertheless remains 
to consider the construction of Art. 112.. The 
action has been remitted to the District Court 
to assess the damage caused to the appellants 
by the breaches alleged, and unless the 
plaintiffs can claim interest under the article 
it seems difficult to see what other damage 
they could establish. The view taken by the 
majority of the Supreme Oourt was ap- 
parently that the article only applied to.a 
single obligation to pay money. It may be 
supposed that a simple money bond, or a 
promissory note would be instances. It was 
not considered applicable to a contract where 
there were reciprocal undertakings. On this 
point their Lordships agree with the Acting 
Chief Justice that the words of the article do 
not appear to be as limited in this scope as 
appeared tothe other two learned Judges. 
The promise to pay the purchase price in 
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instalments is an “undertaking which 
amounts to the payment of money.” A debt 
18 constituted whether the price be for real 
or personal property, and whether it be due 
in One sum or in instalments : and it would 
appear irrelevant that there are other obliga- 
tions outstanding on either side, if once it is 
established that a fixed sum is due and pay- 
able. It seems difficult to see why interest 
should be allowed on a single payment and 
not on instalments: or whyifin fact there 
has been a delay in making payment; the 
creditor should not be compensated because 
there are further and other obligations out- 
standing. Atthe hearing it would appear 
that the respondent contended for construc- 
tion now adopted arguing that Art. 112, pro- 
vided the only remedy for delay in payment 
and that where it applied Art. 111, had no 
operation. Their Lordships do not take this 
view. The two articles are independent, 
though when it comes to assessing the actual 
damages the plaintiffs may have to fall back 
on Art. 112. What the effect may be of a suit 
to recover interest only and not the princi- 
pal is a matter which was not discussed at 
the ‘hearing, and no opinion is expressed 
upon it. For the reasons above given their 
Lordships will humbly advise His Majesty 
that this appeal be dismissed. 

As the respondent has not appeared there 
will be no order respecting costs. 

D. o l Appeal dismissed. 

Solicitors for the Appellants :—-Messrs. 
T. L, Wilson & Co. 


BOMBAY HIGH COURT 
First Appeal No. 179 of 1939 
November 26, 1940 
BROOMFIELD AND MAOKLIN, JJ. 
BAPUGOUDA YADGOUDA PATIL 
AND OTHERS—DEFENDANTS— 
APPELLANTS 


versus 
VINAYAK SADASHIV KULKARNI 


AND OTHERS —PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92, 0. I, 
r. 8—Suit under s.92—0. I, r. 8, does not apply— 
Amendment not substantially changing character of 
suit can be allowed without sanction of Collector— 
Amendment changing character of suit is not per- 
missible even with permission — Framing of scheme 
may involve removal or appointment of trustees— 
Removal of trustee — Breach of trust, if must be proved 
— Association with institution of person is factor to 
. considered in appointing manager of institu- 
ion. 

It is not the practice to apply O. T, r. 8, to suits under 
s. 92 either on the original sides of the High Court or 
in the mofussil. 174 Ind, Cas, 870 (2), distinguish- 
ed. [p. 828, col. 2.) 
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It is for the Court to decide in suits under s. 92 as 
in any other suit whether an amendment is permissible, 
and the consent of the Advoeate-General or the Collector, 
as the case may be, is really evidence which has to be 
taken into consideration before deciding whether the 
amendment should be allowed. Amendments which do 
not substantially change the character of the suit or 
enlarge the scope of it can be made by the Court itself 
without sanction. Amendments which enlarge the 
scope of the suit. for instance by allowing further 
reliefs, without substantially changing its character, 
may be made with the sanction of the Agdvocate-°. 
General or the Collector, that sanction being evidence 
that the suit after amendment isto all intents and pur- 
poses the same suit and not a different one. Amend- 
ments substantially changing the character of the suit 
would, not be permissible even with sanction. In such , 
a case it could hardly be said that the suit in its amend- 
an a was ever validly instituted. [p. 830, cols. 

[Case-law referred to.] 

Framing a scheme for the management of an institu- 
tion may ormay not involve the appointment of new 
SET or the removal of existing trussees. (p. 830, 
col. 

For removal of a trustee ofa charitable institution 
proof of breach of trust or mismanagement is not essen- 
tial. The Court has a wide discretion under s. 92 to 
take such action as itthinks necessary or desirable for 
the good ofthe charity. 35 Ind. Cas. 30 (12) and 147 
Ind Cas. 882(13), relied on. [p. 831, col. 1.) 

Previous association of a person and his family with 
an institution is undoubtedly one of the matters which 
the Court normally takes into consideration in . decid- 
ing who the managers of the institution shouldbe. [p. 
831, col. 2.) à 


F. A. from the decision of the First 


Class Sub-Judge, Belgaum, in R. S. No. 290 
of 1935. 


Messrs. Purshottam Tricumdas and B. 
Moropanth, for the Appellants. 4 

Messrs. G. N. Thakor and S. G. Chitale, 
for the Respondents. 


Broomfield, J.—This is a suit under s. 92 
Civil P. ©. relating to a Hindu temple of 
Shree Kalleshwar at Mangur in the Chikodi 
taluqa. The plaintiffs are residents of Man- 
gur claiming an interest in the institution. 
In the plaint they have given an account of 
what they say is the history of the temple and 
the circumstances leading to the suit. There 
are three fields which form the endowment. 
The management of the property at first þe- 
longed to the village officers and in 18833, 
after an Official inquiry, a committee of 
management was formed consisting of the 
officiating Patil and Kulkarni and three other 
residents of the village. This committee 
functioned till 1893. After 1893 a member 
of the Kulkarni family, who was not officiat- 
ing, acted as manager, and in 1899, when 
Yadagouda, father of defendant No. 4, ceased 
to be officiating revenue Patil and his son de- 
fendant No. 4 was appointed as deputy, he 
still continued to be a manager of the institu- 
tion. The Panchas who were appointed along 
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with the village officers died in course of time 
and after 1918 Yadagouda Patil and Sada- 
shiv Kulkarni were the only trustees in 
management. After the death of Yadagouda 
in 1928 the plaintiffs allege that Sadashiv, 
who incidentally was the father of plaintiff 
No.1 and defendant No. 10, was in sole 
charge of the management. 

. The plaint further alleges that in June 1930 
there was a public meeting inthe village at 
which five persons, viz., defendants Nos. 1, 2 
and 3, one Annagonda ‘Devgouda Patil and 
one Ramchandra Pandurang Kulkarni de- 
deceased were elected vahivatdars. Two of 
the fields belonging to the temple, survey 
Nos. 90 and 91, were leased to Sattu Appa, 
defendant No. 9, in 1926. His lease expired 
on March 31, 1931 and the plaintiffs allege 
that the lands were then put to auction and 
leased to new tenants by the five vahivatdars 
appointed in 1930. Defendant No. 4 and 
his brother defendant No. 5, and another 
brother, who was not among the defendants, 
claimed a right to manage the temple exclu- 
sively and took a lease of the fields in their 
own names. That led to disputes which 
according to the plaintiffs have endangered 
the proper administration of the trust. De- 
fendant No. 9 having got a new lease in his 
favour brought a suit in 1931 which lasted 
for several years. In the course of it, a 
Receiver was appointed who took possession 
of the two fields. In March 1935, the suit 
was withdrawn. Plaintiffs alleged that be- 
cause of the Patil family, 2. e., the family of 
defendant No. 4, having put forward a false 
claim to the property of the temple there has 
been a complete breach of the fulfilment of 
the purposes of the trust. 

The management of the God’s affairs and 
the property of the deity has been endangered 
and it cannot be definitely stated who is res- 
ponsible for the management, That being so 
itis necessary that the direction of the Court 
should be obtained for the administration of 
the trust by appointment of new trustees and 
vesting of the property in them. Itis stated 
that defendants Nos. 4, 5 and 6 who claim 
the right of management are Jains and are 
therefore, wholly incompetent to be vahivat- 
dars of a Hindu temple. The plaint recites 
that defendants Nos. 1 to7 and 10 claim a 
right to. management of the suit property 
and ethat defendants Nos. 8, 9 and 11 
claim to bein possession of the suit lands 
as tenants. It may be mentioned that defen- 
dants Nos. 1,3 and 10 are related to some 
` of the plaintiffs. The reliefs claimed in the 
plaint are (1) a scheme of management, (2) 
appointment of new trustees, (3) order for 
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vesting of the property, (4) such further 
reliefs as the nature of the case may require. 

Defendant No. 4 is the principal defen- 
dant. In his written statement he claims 
to’ be hereditary vahivatdar of the temple 
and all its properties. He does not say in 
so many words in his written statement that 
he is the sole vahivatdar, but, as he says 
in the course of the statement that no per- 
sons have a right to share in the manage- 
ment except those appointed by his ancestors 
or himself, it is clear that he was putting 
forward an exclusive claim to be the sole 
vahivatdar and that position was made per- 
fectly clear by the evidence given on his 
behalf by his brother, defendant No. 5. 
Defendant No.4 himself did not give evi- 
dence. According tothe written statement 
from the time of kis great-great-grandfather 
the management of the temple has been with 
his family and he became hereditary vahi- 
vatdar on the death of his father in 1928. He 
says that he has been carrying on the mana- 
gement according to the religious rules and 
that there isno need for any directions of the 
Court. He denies that the villagers ever 
had any hand in the management. He says 
there was nocommitteein 1883 and also no 
appointment of vahivatdars in June 1930. 
The Police Patil, he alleges, has nothing to 
do with the management. Plaintiffs and 
those defendants who are related to them and 
the Police Patil have made common cause 
against him to deprive him of his heredi- 
ia right and of possession of the temple 

ands. 

Exhibit 146, is a Govt, resolution giving 
sanction to the Collector of Belgaum to ex- 
ercise in respect of the institution of the suit 
by Vinayak Sadashiv Kulkarni and others 
relating to the Devasthan property belong- 
ing to Shri Kalleshwar Deo at Mangur the 
powers conferred by s. 92, Civil P. C., on the 
Advocate-General. The-authority was given 
with special reference to this suit in conse- 
quence of the decision of the Privy Council 
in Prem Narain v. Ram Charan (1), that it 
is not sufficient to empower an officer gener- 
ally to exercise the powers of the Advocate- 
General but Govt. must give previous sanc- 
tion in the case of the particular suit. Ex- 
hibit 42 isthe Collector’s sanction. He gave 
sanction to six named persons, 4. e., the pre- 
sent plaintiffs, for the institution of a suit 
to obtain a decree, settling a scheme of 


management in respect of the institution in 

(1)59 TA 121; 136 Ind. Cas. 461; A IR 1932 P C 51; 
53 A990;9O WN 53; 36 C WN 257; 35 L W 224; 
55 CL J 54; (1939) ALI 182; 62 M LJ 249: 34 Bom. 
L R 491; Ind. Rul. (1932) P O 125;(1932) M WN 685 
(PO). 
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question. As I have mentioned, the plaint 
asked for further reliefs in addition to settl- 
ing a scheme and objection was taken to this 
on the part of defendant No.4. An appli- 
cation was then made tothe Collector and 
by Ex. 119 he gave sanction to the plaintiffs 
to claim further reliefs in the suit, viz., (1) 
removing the old trustees, (2) appointing 
new trustees, (3) vesting the property in the 
trustees, (4) directing accounts and inquiries, 
(5) declaring what proportion of the trust 
property shall be allocated to any particu- 
lar object of the trust and (6) granting such 
further or other relief as the nature of the 
case may require. The plaintiff then applied 
to the Court for permission to amend their 
plaint. The application is Ex. 109 and it 
begins by saying that the plaintiffs had 
regarded these further reliefs as being mere- 
ly ancillary to the prayer for the framing of 
a scheme. But in view of the objection taken 
by the defendants they had applied to the 
Collector for sanction to remove a technical 
defect. The Court allowed the amendment 
holding that the additional reliefs sought 
were not inconsistent with the suit as origin- 
ally instituted. 

Issues were framed. The learned Judge 
overruled technical objections te the main- 
tainability of the suit and held that the 
direction of the Court were necessary for 
the administration of the trust He also held 
that defendant No. 4 had failed to prove 
his claim to be the sole hereditary vahivatdar 
and he drew up a scheme of management 
which is set out in detail -in para. 18 of the 
judgment. According to this there are to be 
two ex officio trustees and three persons to 
be elected from amongst Hindu devotees of 
the temple. The officiating trustees are to 
be either the Police or revenue Patil and 
the Kulkarni. The Patils are to hold office 
for three years alternatively, the first to 
officiate being the Police Patil. So that, al- 
though defendant No.4 has not been held 
to be incompetent, he has been placed on the 
same footing as the Police Patil and has 
been omitted from the managing committee 
for the first period of three years. Against 
the lower Court’s decree, defendants Nos. 4 
to9 have appealed. Learned Counsel on 
their behalf has raised certain technical ob- 
jections to the maintainability of the suit 
similar to those, though not precisely the 
same as those, which were urged in the lower 
Court. The first point is that as this is a 
representative suit the Court ought to have 
taken action under O. I,r. 8, and issued 
notices as provided in that rule. No autho- 
rity has been cited in support of this argu- 
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ment and it is conceded that it never has 
been the practice to apply O. I, r. 8, to suits 
under s. 92 either on the original side of the 
High Court or in the mofussil. The only 
case Cited in this connection is Ali Begam v. 
Badr-ul-Islam Ali Khan (2). The only point 
which their Lordships had to decide in that 
case was whether where sanction has been 
given to five plaintiffs to bring a suit under, 
s. 92 an appeal by four of these plaintifs with 
plaintiff No. 5 as a respondent is competent. 
In connection with that narrow point their 
Lordships made some general observations, 
viz., that a suit must conform to the consent, ° 
that there is no provision in the Code for re- 
course being had to the Advocate-General or - 
the Collector during the course of the suit 
and that when once a suitis validly institut- 
ed it is a representative suit subject to all 
the incidents affecting suits in general and 
representative suits in particular. In our 
opinion, it cannot be deduced from these ob- 
servations that the procedure laid down in 
O. I, r. 8, must be followed in suits under 
s. 92. Nosuch point was in the minds of 
their Lordships. 

Mr. Purshottam’s next point was. that 
the amendment of the plaint by asking for 
further reliefs were illegal. His argument 
goes so far as to say that in a suit under 
s, 92 no amendment of the plaint can ever 
be made. In the present case at any rate 
he contends that the Court had no power to 
allow the amendment. The sanction of tha 
Collector made no difference because there 
was no sanction of Govt. in that behalf. The 
only relief which can be granted in the 
present suit according to this argument is 
the framing of a scheme, because even the 
original plaint went beyond the terms of the 
Collector’s sanction. Itis difficult to recon- 
cile this reasoning with some of the observa- 
tions of their Lordships in Ali Begam v. 
Badr-ul-Islam Ali Khan (2), to which I have 
just referred, for, if a suit under s. 92 once 
validly instituted is subject to all the in- 
cidents affecting suits in general, one of 
such incidents undoubtedly would be the 
amendment of the plaint when circumstances 
justify it. Darves Haji Mahamad v. Jainu-. 
din (3), was cited. In that case a suit under 
s. 92 had been brought by a single plaintiff. 
It was amended by adding a second plaintiff, 
It was held that the suit was bad at its 

(2) 65 I A 198; 174 Ind. Cas. 870; A I R 1938 P O 
184; I L R(1938) Lah. 383; 32S L R 749; 1988 OL R 
278; 1938 AL R 430; 10 R PG 290; 4 B R593; 42 0 W 
N 845;67 O L J 266;40P L R 740; (1938) 2 ML Jl; 
48 L W 1; (1938) M W N 757; 1938 O W N 698; 1938 A 


L J 825; 40 Bom, LR 835 (P O). 
(3) 30 B 603; 8 Bom, L R751. ° 
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institution and the amendmant did not 
better it, The reason was of course that 
there never was in that case a suit instituted 
by two persons as required by s. 92. The 
case is no authority for holding that an 
amendment of the plaint can never be 
allowed. Gopal Devi v. Kanno Dei (4), 15 
a Similar case. Sanction had been given not 
fo two specified persons but to “A and 
anothe»? and this defect was remedied ata 
late stage of the proceedings. It was held 
that the authority must be given speci- 
fically to two persons and that it cannot 
‘be given after the institution of the suit. 
Abdul Rehman v. Cassum Ebrahim (5), was 
- a case on the original side of this High Court 
tried by Davar, J. In that case two of the 
defendants were struck off and a new one 
was added and by an amendment of the 
plaint reliefs were sought against the added 
defendant. Davar, J. held that the plaintiffs 
were not entitled to maintain the suit against 
the added defendant because no sanction of 
the Advocate-General had been obtain be- 
fore he was madea defendant and before 
the amendment cf the plaint. This case is 
an authority for the view that amendments 
may be permitted with the sanction of the 
Advocate-General asin England. In Sayad 
Hussein Miyan v. Collector of Kaira (6), the 
Court said that a suit under s. 92 must be 
limited to matters included in the sanction 
add it is not competent to the Court to 
enlarge the scope of the suit and grant 
reliefs other than those included in the 
sanction. The facts of the case were pecu- 
liar. Some new defendants were joined at 
the requést of one of the original defendants 
and reliefs were granted against them. The 
amendments were allowed by the Court 
without the sanction of the Collector who 
was the plaintiff in the suit. The Court 
took the view that the procedure was illegal 
and that the Court had no power to grant 
the reliefs aganist the added defendants. 
That was because the learned Judges were 
of opinion that the amendments had sub- 
stantially changed the character of the suit. 
Jardine, J., said (p. 262*) : “The suit actual- 
ly determined is not the same as that for 
which sanction was accorded.” Ranade, J., 
observed that there must be close corres- 
pondence between the suit instituted and the 
suit sanctioned. The judgments of both the 
learned Judges suggest that if the amend- 
ments had been sanctioned by the Collector 

(4) 26 A162; A W N 1903, 227. 

(5) 36 B 168; 11 Ind. Cas. 726; 13 Bom. L R 583. 

(6) 21 B 257. 
“gPage of 91 B.— [Hay 
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they would have felt no difficulty about the 
case. 

We were also referred to two Madras 
decisions. In Srinivasa v. Venkuta (7), 
which was a suit under the Religious 
Endowments Act, the claim for one of the 
reliefs, viz., damages, was dropped and the 
Court held thas this altered the character of 
the suit and therefore the plaint had been 
rightly rejected. It was considered that on 
the facts of the case the dropping of that 
particular relief gave the suit a different 
character. This case, however, is no autho- 
rity for the view that a suit under s. 92 
must always be strictly limited to the reliefs 
for which sanction has been expressly given. 
In Davular Pitchayya v. V enkatakrishnama- 
charlu (8), the Court held that where sanc- 
tion has been given to file a scheme suit “no 
relief can be given in respect of any other 
matter, e. g.,removal ofthe trustee or the 
appointment of new trustees.” No reasons 
were given, however. The judgment merely 
refers to Srinivasa v. Venkata (1), which 
certainly does not lay down any such 
general proposition. We were told that 
the decisions of the Madras High Court on 
this point have not been uniform, and apart 
from that, Davular Pichayya v. Venkata 
krishnamacharlu (8), is difficult to reconcile 
with the observations of their Lordships of 
the Privy Council in Anand Rao v. Ramdas 
Daduram (9). There permission had been 
to institute a suit under s. 539. The ap- 
plication for permission had asked simply 
for the appointment of new trustees. The 
plaint prayed for the removal of a trustee 
and the settlement of a scheme and the 
Court removed the trustee and said that it 
would proceed to settle a scheme. On appeal 
the right of the trustees to take part in the 
management was upheld but the judgment 
of the first Court was otherwise confirmed, 
Their Lordships of the Privy Council affirm- 
ed the judgment of the High Court and 
observed as follows in their judgment 

LF) 
ee i point that is pleaded is that the permis- 
sion to institute a suit under s. 539, does not square 
with the application, which was an application conceiv- 
ed merely for the appointment of new trustees, but it 
really had to be conceded, and their Lordships think 


it quite clear that, although the application as framed 
may have been for the appointment of new trustees, yet 


(7) 11 M 148. 

(8) 53 M 223; 124 Ind. Cas. 220; A I R 1930 Mad. 
129; 58 M L J 39; (1929) MW WN 911; Ind. Rul. (1930) 
Mad. 652. 

(9)48 I A 12; 62Ind. Cas. 737; A I R 1921 PO 123; 
48 C 493;17 N L R 37; 25 0 WN 794,13 L W 318; 
(192) M W N 24; 30M LT 194(P O 
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when they came before the Deputy Commissioner and 
explained the matter it was quite within his power to 
grant the sanction as he has granted it. 

The next point thatis put is that when the sanction 
says ; ‘I grant them permission to institute a suit under 
s. 539, that does not mean any suit which may be rais- 
ed under s. 539, but is confined merely to one of the 
species of suits that could be so raised—namely, the 
appointment of new trustees. Their Lordships do not 
think that any such narrow reading can be put upon the 
sanction as given.” 

We think it is impossible to accept the 
proposition that no amendment of the plaint 
is ever permissible in suits under s. 92. If 
that were so, it would lead to very incon- 
venient results. There is clear authority in 
Abdul Rehman v. Cassum Ebrahim (5), that 
amendments may be made with the sanction 
of the Advocate-General. We see no reason 
why the Collector should be regarded as 
being in a different position. It is quite 
true, as Mr. Purshottam pointed out, that 
the Collector under the Govt. resolution is 
only given the powers of the Advocate- 
General in respect of the institution of the 
sult But that was the only power which it 
was necessary to give him and the Advocate- 
General’s only power expressly given by 
s. 92 isto institute or consent to the institu- 
tion of a suit. As their Lordships of the 
Privy Council pointed out in Al? Bagam 
v. Badr-ul-Aslam Ali Khan (2) the Code 
does not provide for recourse tothe Advo- 
cate-General or the Collector after the suit 
has been instituted. Mr. Purshottam’s sug- 
gestion that there should have been another 
Govt. resolution sanctioning the amendment 
of the plaint is not supported by anything 
in the Code. It does not follow, however, 
from the lack of statutory provision that the 
Advocate-General or the Collector may not 
take any further part in the suit. 

We think the true position is that it is 
for the Court to decide in suits under s. 92 
as in any other suit whether an amend- 
ment is permissible, and the consent of the 
Advocate-General or the Collector, as the 
case may be, is really evidence which has to 
be taken into consideration before deciding 
whether the amendment should be allowed. 
We can see no reason why amendments 
which do not substantially change the cha- 
racter of the suit or enlarge the scope of it 
should not be made by the Court itself with- 
out sanction. Amendments which enlarge 
the scope of the suit, for instance by allow- 
ing further reliefs, without substantially 
changing its character, may be made with 
the sanction of the Advocate-General or the 
Collector, that sanction, as I say, being 
evidence that the suit after amendment is to 
all intents and purposes the same suit and 
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not a different one. Amendments substantial- 
ly changing the character of the suit would, 
we think, not be permissible even with sanc- 
tion. In such a case it could hardly be said 
that the suit in its amended form was ever 
validly instituted. No such point as this, 
however, arises in the present case. In the 
application which the plaintiffs submitted to 
the Collector asking for sanction they set 
out their case pretty much in the same form 
asin the plaint. The only relief which they 
mentioned there was the necessity for fram- 
ingascheme of management. But in the 
course of their application, as in the plaint; 
they had referred to the conduct of defen- 
dant No. 4. They had described him and not - 
his brothers as being incompetent to become 
vahivatdars and they had, therefore, brought 
it to the Collector’s notice that in framing 
a scheme of management the appointment 
of new trustees would have to be considered, 
Framing a scheme for the management of 
an institution of this kind may or may not 
involve the appointment of new trustees or 
the removal of existing trustees. Mr, Puru- 
shottam conceded that the appointment of 
new trustees at any rate may be inyolved 
in the framing of a scheme. It would obvi- 
ously be purposeless to draw up a scheme of 
management without arranging for the ap- 
pointment of trustees in the present case 
because there would be no one to put the 
scheme into operation. 

The principal argument on behalf of the 
appellants in this appeal has been that de- 
fendant No. 4 is entitled to a place among the 
trustees to be appointed under the new 
scheme and that no sufficient grounds have 
been shown for removing him. As on this 
point we are in agreement with him, the 
technical points which have been argued 
have not great importance, but we may say 
that if we had come to the conclusion that 
the character or conduct of defendant No. 4 
rendered it inexpedient that he should be a 
member of the managing committee, we 
should have felt no difficulty on legal grounds 
in agreeing with the trial Court. (After dis- 
cussing the merits of the case the judgment 
proceeded.) That being so, the only matter 
to be considered is whether it is necessary 
to remove defendant No. 4 or to omit 
from the committee of management, The 
plaint was a little vague in this connection 
and the only specific ground indicated there 
for the removal of defendant No. 4 was that 
he is a Jain and, therefore, incompetent to be 
a vahivatdar. But as the evidence shows 
that the family of defendant No. 4 has been 
associated with this institution ever since ave 
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have any record of its history, the argument 
that he isin any way disqualified by his re- 
ligion has very little force. The evidence 
shows that there are a considerable number 
of Jains in the village, about as many Jains 
as Hindus, and in the past a number of Jains 
have been appointed as Panchas. Other 
reasons for removing defendant No. 4 sug- 
gested in the judgment are that he has put 
forward an unwarranted claim to the right 
of exclusive management, that no religious 
ceremonies are now being performed, that 
he has not kept accounts and that he gave 
a remission of rent to defendant No. 9 with- 
out sufficent cause. We have examined the 
evidence on these points such as it is and we 
do not consider that there is anything in 
them. It has been held in a number of cases, 
e. g., Annaji v. Narayan (10) and Damodar 
v. Bhat Bhogilal (11), that claims such as 
defendant No.4 has been putting forward 
in the present case do not necessarily call 
for the penalty of exclusion from the manage- 
ment. The learned Judge is no doubt right 
in saying that proof of breach of trust or 
mismanagement is not essential. The Court 
has a. wide discretion under s. 92 to take 
such action asit thinks necessary or desir- 
able for the good of the charity : Mahomed 
Ismail Ariff v. Ahmed Moolla Dawood (12) 
and Mohammedally Adamji Peerbhcy v. 
Akberalli (18). 

But when a family has been connected 
with an institution as long as that of this 
defendant, there ought to be some strong 
reason for depriving him of his privilege. 
Mr. Thakor has pointed out that for three 
years out of this long period Yadagouda the 
father of defendant No, 4 did not for some 
reason take part in the management. That 
does not affect the fact that since pre-British 
times this family, the family of the revenue 
Patil, has been associated with the institu- 
tion and furnished one of its trustees. We 
do not say that this long connection with 
the institution gives defendant No. 4 a legal 
right to share in the rnanagement. But he 
has a claim to share in the management 
which is certainly superior to that of any- 
body else except the Kulkarni and previous 

(10) 21 B 556. 

(11) 22 B 493. 

(12) 43 O 1085; 35 Ind. Cas. 30; AI R 1916 P C132; 
43 IA 127;8LBR 517; 14 ALJ 741;0916)1 MW N 


460; 20 0 W N 1118; 20 M L T 110; 18 Bom. LR 61]; 
31 M L J 299; 24C L J198; 4 L W 269; 9 Bur. L T 141 
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(13) 36 Bom. L R 386; 147 Ind. Cas. 882; A I R 1934 
P C53; 6 R P C8711 OW N 204; 66ML J 333; 
(1934) AL J 258; 59 C LJ 133; (1934) M W N 209; 39 
L W 478; 38 C W N 452; 1934 A L R 317; 1934 O LR 
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association is undoubtedly one of the mat- 
ters which the Court normally takes into 
consideration in deciding who the managers 
of an institution should be. Although the 
learned Judge does say in one passage in his 
judgment that defendant No. 4is “greatly 
instrumental or responsible for the present 
state of affairs,’ he has nowhere stated that 
it was necessary to deprive him of any share 
in the management. The matters he has 
discussed in that connection merely lead him 
to the finding that he should not be entrust- 
ed with the sole management in the scheme 
to be framed by the Court. As for the 
present impasse we think that both parties 
are partly to blame and that defendant No. 4 
is by no means solely responsible. It does 
not appear that the Police Patil or anyone in 
the family of the Police Patil has ever had 
anything particular to do with the manage- 
ment of the temple. We see no reason, there- 
fore, why the Police Patil should be put on 
a level with the revenue Patil in the scheme 
which has been framed. 

We propose, therefore, to modify the 
scheme framed by the learned First Class 
Sub-Judge by deleting the references to the 
Police Patil. The officiating members of the 
board of management will, therefore, be the 
officiating revenue Patil and the officiating 
Kulkarni or the Talati. There is one other 
modification which we think it desirable to 
make, and we may say we do this with the 
concurrence of learned Counsel on both sides, 
The scheme at present provides that the 
three members of the board other than the 
ex officio members shall be elected from 
amongst the Hindu devotees of the temple 
at a public meeting of the Hindu devotees. 
In view of the fact that there are so many 
Jains in this village and in view of the as- 
sociation of Jains with this institution in 
the past, we see no reason why Jains should 
be prohibited from becoming members of 
the board of management if elected by the 
devotees. ‘The scheme will, therefore, pro- 
vide that the trustees are to be appointed 
by the Hindu devotees but that both Hindus 
and Jains are eligible for election. In other 
respects we confirm the scheme framed by the 
lower Court. The order removing defen- 
dant No. 4 from the trusteeship is set aside. 
The first election of the three non-officiat- 
ing members of the board of management 
should take place within a month of the 
receipt of the record of this case by the 
lower Court. The board should begin to 
function within a week from the election of 
the chairmam of the board of management. 

Defendant No. 4 took up an extreme posj- 
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tion in the trial Ccurt which he maintained in 
his memorandum of appeal. Had ke been 
more accommodating there might have been 
no need for litigation. At any rate if would 
not have been so long drawn out. Under the 
circumstances we think the proper order to 
make as to costs will be that defendants 
Nos. 4 to 9 do pay half the costs of the plain- 
tiffs in the suit and do recover half the costs 
of the appeal from the respondents. 


D. Scheme modified. 
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January 20, 1941 
EDGLEY, J, 
HIRENDRA NATH DATTA 
Versus * 
COKPORATION or CALCUTTA 
AND -OTHERS 

Calcutta Municipal Act (III of 1923), Sch. XVII, 
rr. 32 (1), 32 (2), 3, 30, 91, 94, ss. 17, 19— Expres- 
ston “ private street” in r. 32 (1), explained—Rr. 3 
and <0, applicability 0f— “Space” tn r. 32 (2), 
meaning of, explained—Rr. 30 and 32, if operate 
for purpose of compelling demolition of structure 
created before coming into operation of these rules 
—Rr. 30 and 32, object of, explained—Power of 
relaxation under r, 94 — Scope of—Plans infringing 
rr. 20 and 32 of Sch. XVII, Calcutta Municipal 
Act saucttoned—Aggrieved party, if can apply under 
s. 45, Specific Relief Act (I of 1877), for requiring 
Corporation to rescind illegal sanction. 

The expression ‘a pazfition passage,’ contemplates a 
passage provided during the course of partition pro- 
ceedings of the kind expressly mentioned in the last 
portion of s. 3 (54), Cal. Municipal Act. [p. 834, col. 1.) 

The exprersion ‘‘ private street’’ refers tə some 
space between neighbouring buildings, which has 
been left not merely for the purpose of detaching one 
set of premises from another, but for securing access 
to the premises situated therecn not to the public at 
large, but toa limited section cf the public who may 
have occasion to go tothe premises situated on the 
space in question It includes any passage securing 
access to four or more premises, nnd by implication 
it may be taken thatit would not include a passage 
which secures access to a smaller number of premises. 
[2b2d.] 

Rule 3 only applies in the case of that portion of a 
building situated at the side of a street, and r. 30 re- 
lates cnly to the space at the back of a domestic build- 
ing. Rules 3and 30 have no application with regard 
to the height of buildings erected at the side cf a 
space such as that which separates the houses of the 
parties except in so far as buildings abutting on the 
side space may overlap the plane of the angles men- 
tioned in rr. 3and 30. {p. 834, col. 2.) 

The language inr. 32(2) shows that the required 
space is not merely the space between two buildings at 
the ground level but is the space ‘“ between every pait 
of the said domestic building to the boundary line of 
the land or building immediately opposite such part.” 
[ibid.] ` 

Rules 30 and 32 donot operate for the purpose of 
compelling the demolition of ‘any masonry structure 
which was erected before these rules came into opera- 
tion, and their general ‘intention is to ensure com- 
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pliance with them as regards alterations of and ad- 
ditions tə an existing building, while the original 
structure of such building may be left intact. This is 
clearly the intention of r. 91 in respect of the space at 
the back of buildings, and the same intention under- 
lies r. 94, [2bad.] 

It must be assumed that in framing the statutory 
rules relating to the space to be left between buildings 
and their height, the Legislature had in view the gene- 
ral convenience ofall residents in the municipal area 
in order to ensure proper ventilation and sanitation for 
the ratepayers, and possibly adequate meang of pre- 
venting the spread of fires from one building to another. 
[p. 835, col. 2.) 

The power of relaxation under r. 94 is severely restricted, 
and, inany case, special reasons for relaxation must be 
recorded in writing. The main intention ofr. 94 is toen- 
sure that any new buildings, which may be constructed 
as additions to existing buildings which did not leave 
therequired space, should comply, as far as possible, with 
the rules contained in the schedule as regards the pro- 
vision of ventilation and sanitation, and atthe same 
time to prevent any inconvenience which would result 
by insisting upon. the demolition of buildings which 
had already been erected on the space required to be 
left upon under the existing :rules. Rule 94 certainly 
was not framed with the-object of allowing additional 
encroachments on the. minimum space which the 
Legislature considered necessary for the purpose of 
providing ventilation and sanitation. [p. 836, cols. 1 & 2.] 

Where the Buildings Committee has acted illegally 
in sanctioning the plans.which clearly infringed rr. 30 
and 32 of Sch. XVII, Cal. Municipal Act the ag- 
grieved party can apply -under s. 45, Specific» Relief 
Act for the mandatory order on the Corporation requir- 
ing the Corporation to rescind an illegal sanction. Sec- 
tions 19 and 17, Cal. Muuicipal Act would not provide. 
the aggrieved party with an adequate remedy. [p, 833, 
col, 1.] 
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Messrs. S. M. Bose and J. C. Sett, for H. 
N. Datta. ` ° 

Messrs. B. C. Ghose and S. P. Chowdhuri, 
for Tagore. 

Mr. Santosh K. Basu, for the Corporation. 


Order.—In this case an application has 
been made to this Court under s. 45, Speci- 
fic Relief Act, for a mandatory order on the 
Corporation of Calcutta requiring the Corpo- 
ration to rescined an illegal sanction given 
to Purnendu Nath Tagore and others to pro- 
ceed with the building of certain structures 
which they propose to erect ab premises 
No. 140, Cornwallis Street, Calcutta. The 
petitioner also asks that the Corporation of 
Calcutta may be directed to deal with the 
matter in accordance with law. Pending 
the hearing of this application, Purnendu 
Nath Tagore and others have been restrain- 
ed from proceeding with the construction of 
the proposed additional buildings. The pe- 
titioner, Hirendra Nath Dutt, is the pro- 
prietor of premises Nos. 139B and 139/1, 
Cornwallis Street, with the Tagore oppo- 
site parties are the owners of the premises 
situated at No. 140, Cornwallis Street. The 
latter premises are separated from those of 


A 
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the petitioner by a strip of land which is 
about nine feet in width. It was stated in 
the petition that the petitioner’s boundary 
line along this strip of land was at a dis: 
tance of approximately 6’-9” to the south of 
his house, while the remaining area, 2-3" 
in width, belonged to the opposite parties. 
In January 1939, the Tagores submitted 
‘plans tg the Corporation of Calcutta for the 
erection of a third storey to their house at 
_No. 140, Cornwallis Street. These plans 
were rejected by the building department 
of the Corporation but as a result of 
an appeal filed before the Building Stand- 
ing Committee by the Tagores, the plans 
-were subsequently sanctioned at a meeting 
,of the Buildings Standing Committee, which 
“was held on February 26, 1940, subject to 
‘the omission of a covered verandah overlook- 
ing the space between the two houses, which 
it was proposed to.“include in the third 
storey. eae 


i? 


The petitioner maintained that the Build- | 


ings Committee had acted illegally in sanc- 
‘tioning the plans which clearly infringed 
-rr. 30 and 32 of Sch. XVII, Calcutta Muni- 
‘cipal Act. He stated that if the proposed 
additional buildings were constructed, they 
‘would interfere with the ventilation and 
‘sanitation of the petitioner’s premises, 
-Nos. 189-B and 139/1, Cornwallis Street, and 
that, as he had no other adequate remedy 
-uader the general provisions of the law, he 
applied for relief unders. 45, Specific Re- 
‘lief Act. The case for the Tagores was to 
the effect that the Buildings Committee of 
-the Calcutta Corporation had acted properly 
“with reference to the plans in the exercise of 
their powers under Sch. XVII, Caleutta Mu. 
“nicipal Act, that the proposed additions to 
"the Tagore house would interfere in no way 
‘with the amenities of the petitioner’s house, 
-and that he was not entitled to the manda- 
“tory order which he claimed. The case for 
“the Corporation was to the same effect, The 
‘first contention put forward by Mr. S. M. 
-Bose on behalf of the petitioner was that 
‘the erection of a third storey in premises 
No. 140, Cornwallis Street, involved the vio- 
‘lation of r. 32 of Sch. XVII, Calcutta Muni- 
‘cipal Act. This rule provides that, if either 
side of a domestic building is not altached to 
“the adjacent building, an open space shall 
-be left between the buildings ‘extending 
„along the entire length of such side and 
forming part of the- side of the said domes- 
-tic building” : 
(2) The minimum distance across such space from 


every part of the said domestic building to the bound- 
ary line of the land or building immediately opposite 
e 
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such part shall be (a` six feet, if there is a building 
next to suh boundary line or withintwo feet of it, 
or (b; four feet, if there is an open space of two feet or 
more on the other side of sach boundary line.” 


In the present case there is an open space 
of more than two feet between the bound- 
ary line and the petitioner’s house. So, it 
follows that there should be a space of four 
feet between the Tagores’ house and the 
boundary line separating that house from 
the petitioner's premises. Admittedly, the 
space between the northern wall of the 
Tagores’ house and the boundary line on the 
ground level is less than four feet in 
width. According to Mr. Sircar, a civil engi- 
neer who gave evidence in connection with 
this case, the width of this space varies from 
3’-44" to 3-647. Mr, Ghose, however, contends 
that this space has been increased in the 
second and third storeys by throwing back 
the wall of the Tagore building in such a 
manner that in the third storey the require- 
ments of r. 32 of the schedule are fulfilled. 
This contention finds some support in the 
testimony of Mr. Sirear, which is to the 
effect that the plan as sanctioned for the 
third storey provides an additional eight 
inches of space between the northern wall 
of the Tagore house and the boundary line. 
Mr. Ghose, therefore, contends, that, if these 
eight inches are added to the space which 
has already been let on the ground floor 
level, it should be held that the require- 
ments of r.32 have been met. Mr. Bose’s 
contention, on the other hand, was that the 
term “‘space,” to which reference is made 
in r. 32, only means the space on the ground, 
and, as the requisite space had not been 
left between the Tagores’ house and the pre- 
mises of the petitioner at the time when 
the Tagores’ house had been originally con- 
struted, and, as the reyuired space had not 
been left open to the sky throughout its en- 
tire area, the mere rectification of these de- 
fects in the third storey would not amount 
to a compliance with the provisions of r. 32. 
He, urges, therefore, that it would be illegal 
to construct this storey without providing 
a space of four feet between the premises 
of the opposite parties and the boundary line 
from the ground upwards. The case for the 
Tagores as set forth in their pleadings was 
to the effect that 1.32 can have no applica- 
tion, because sub-r. (i) of this rule does not 
require the aforementioned space to be left 
at the side of a domestic building, if such 
side 
“ abuts on a public square or street which is not less 


than six feet in width, oron a privats street or par- 
tition passage which, in the opinion of the Corporation, 
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is likely always to be kept open to the sky and which 
is not less than eight feet in width.”’ 


The space to the rorth cf the Tagores’ 
house is clearly neither a public square nor 
a public street within the meaning of the 
„Act. I am also not prepared to hold that it 
is a partition passage, as this expression 
seems to contemplate a passage provided 
during tre course of partition proceedings 
cf the kind expressly mentioned in the last 
portion of s. 3 (54), Cal. Municipal Act. The 
question must, however, be considered whe- 
ther the space between the Tagore house 
and that of the petitioner constitutes a “pri- 
vate street.” This expression is defined in 
s. 3 (54) as follows : 


“ ‘Private street’ means any street, road, lane, gully, 
alley, passage or square which is not a “ public street” 
as defined in this section, and includes any passage 
securing access to four or more premises, belonging to 
the same or different owners, but does notinclude a 
passage provided in effecting a partition of any masonry 
building amocgst joint owners where such passage is 
not less than eight feet wide.”’ 


This definition is not very clear, but, if it 
be compared withthe definition of ‘public 
street” in s. 3 (57) of the Act, it would appear 
to have been the intention of the Legisla- 
= lature that it should refer to some space 
between neighbouring buildings, which has 
been left not merely for the purpose of de- 
taching one set of premises from another, 
but for securing access to the premises 
situated thereon not to the public at large, 
but toa limited section of the public who 
may have occasion to go to the premises 
situated on the spacein question. “It in- 
cludes any passage securing access to four 
or more premises,’ and by implication it 
may be taken that it would not include a 
passage which secures access to a smaller 
number of premises. This being the case, 
I am of opinion, that the passgge between 
the Tagore house and that of the petitioner 
is not a private street, and, as the expres- 
sion “street?” means a public or private street 
(s. 3 (67)), this space cannot be a “‘street”’ at 
all. In fact, during the course of his argu- 
ment Mr. Ghose did not attempt to maintain 
“the position which had been adopted by his 
client in their manager's affidavit to the 
effect that the space intervening between 
the two houses was a private street. He 
maintained, however, that having regard to 
the provisions of r. 94 of the schedule, the 
Corporation were empowered to relax the 
operation of r. 32 for the purpose of prevent- 
ing the demolition of any portion of the 
buildings which had already been construct- 
ed, and that, as far as the height of the 
building was concerned, neither r. 3 nor 
- r. 80 had any application, asr.3 only ap- 
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plied in the case of that portion of a build- 


ing situated at the side of a street, and r. 30 
related only to the space at the back of a 
domestic building. He also contended that 
Mr. Bose’s argument as tothe meaning of 
the term ‘‘space”’ in r. 32 was contrary to 
the meaning of the language in which that 
rule had been framed. 

In my view, Mr. Ghose’s argument must 
be accepted with regard to that pertion of 
the third storey, which it is proposed to 
erect on the north side of the Tagore build- 
ing, provided that no portion of it overlaps 
the plane of the angle contemplated by 
r. 30, to which reference will be made here- 
after. As regards the height of the propos- 
ed building, this can only be regulated by 
rr. 3 and 30 which have no application with 
regard to the height of buildings erected 
at the side of a space suchas that which 
separate the houses of the parties in this 
case, except in so far as buildings abutting 
on the side space may overlap the plane of 
the angles mentioned in rr.3 and 30. On 
this point Mr. Sircar’s evidence seems to 
make it clear that the proposed storey on 
the northern side of the Tagore building ` 
could not possibly overlap the plane of the 
angle prescribed in r. 3, and, as regards 
the angle mentioned in r. 30, if if overlaps 
the plane of this angle at all, it would only 
be to avery slight extent, and there would 
apparently be no difficulty in bringing this 
portion of the proposed third storey within 
the plane of the angle in question. 

I am not prepared to accept Mr. Bose’s 
argument with regard to the meaning of 
the term “space” in r. 32. Itis clear from 
the language used in r. 32 (2) that the re- 
quired space is not merely the space between 
two buildings at the ground level but is the 
space “between every part of the said do- 
mestic building to the boundary line of the 
land or building immediately opposite such 
part.” Admittedly, the rules do not operate 
for the purpose of compelling the demolition 
of any masonry structure which was erected 
before these rules came into operation, and 
their general intention seems to be to ensure 
compliance with them as regards alterations 
of and additions to an existing building, 
while the original structure of such building 
may be left intact. This is clearly the inten- 
tion of r. 91 in respect of the space at the 
back of buildings, and the same intention 
underlies r. 94. I think, therefore, that it is 
permissible for the Tagores to erect a third 
storey abutting on the open space between 
the two buildings, provided the buildings 
comprising such third storey are thrown back 


+ 
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a sufficient distance to secure an open space 
of not less than four feet between them and 
the boundary line, and that they do not 
transgrees the provisions of r. 30, which 
will now be discussed. As regards that 
portion of the third storey which it is pro- 
posed to erect at the back of the Tagore 
house, Mr. Bose argues that the Buildings 
Committee acted illegally in sanctioning the 
plan inf view of the mandatory provisions of 
r. 30 of Sch. XVII to the Cal. Municipal Act, 
read with r.91 The relevant portions of 
these rules are as follows: 

` " Rule 30.—There shall bo, at the back of every 
domestic building, an open space extending along the 
entire width of the building and forming part of the 
site thereof. (2) The said space shall be cf such width 
that any of a series of imaginary lines drawn across 
such space at an angle of sixty-three anda half 
degrees with the horizontal, from points on a level 
with the plinth of the building acd situated on that 
side of the said space which is furthest from the 
building, shall not intersect auy portion (other than 
open or balustrated parapets not more than four feet 
in height) of the building : 

Provided as follows : (ii) in the case of three storey- 
ed buildings the angle referred to in this rule shall be 
increased from 634 degrees to 68 degrees and (iii) in 
the case of any building in which there are both an 
outer and inner court-yard, a minimum distance of six 


feet shall be permitted. 

` Rule 91.— Rule 30 shall apply to alterations of or 

additions to, any domestic building......... ...... above 

the ground floor, even though the op3n space required 

naan the said rule has not been left on the ground 
oor.” 


There is no open space at the back of 
the Tagore house which would make r. 30 
inapplicable by reason ofthe provisions of 
sub-r. (4), which states that this rule shall 
not apply in the case of 
“(a) a building the back of which abuts on a public 
square or street or a place dedicated to public uss 
and not likely to be built upon not less than 16 feet 
in width.’’ 

In fact, the house has been built on the 
extreme western edge of the Tagore pro- 
perty, and no space of any description has 
been left between the house and the bound- 
ary line. Rule 91 makes the provisions of 
1. 30 applicable in respect of additions to 
existing buildings, and, ifr. 30 be read in 
conjunction with r. 91, it is clear that the 
imaginary line drawn at the prescribed angle 
must begin from the top of the western 
plinth of the Tagore house. Mr. Sircar’s 
evidence makes it plain that a line so drawn 
would exclude the whole of that portion of 
the preposed third storey, which lies to the 
west of tne Tagore house, and also a small 
Staircase room which it is proposed to erect 
above another staircase room onthe third 
storey, which was in existence at the time 
when the plans were submitted to the Cal- 
cufta Corporation, but which was temporari- 
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ly dismantled in connection with the rebuild- 
ing operations after the plans had been 
passed by the Buildings Committee on 
February 26, 1940. It is arguel by Mr. 
Ghose that the petitioner has no locus stundi 
to object as regards the westernmost por- 
tion of the proposed new building, as the 
owner of the premises which lie immeditate- 
ly to the west of the Tagore house has 
Sworn an affidavit in which he states that he 
has no objection to building operations being 
undertaken in accordance with the plans. 

I am not prepared to accept this argu- 
ment. It must be assumed that in framing 
the statutory rules relating to the space to 
be left between buildings and their height, 
the Legislature had in view the general con- 
venience of all residents in the municipal 
area in order to ensure proper ventilation and 
Sanitation for the ratepayers, and possibly 
adequate means of preventing the spread of 
fires from one building to another. In this 
view of the matter, it is impossible to say 
that the petitioner would not be affected 
by any breach of the existing rules, and, in 
my view, he hasa clear right to insist that 
these rules should be strictly observed by 
the Corporation in reference to any plans 
for the extension of the Tagore building. 
Mr. Ghose during the course of his argu- 
ment admitted that, as far as the proposed 
hew storey on the western side of the 
Tagore building is concerned, the plans 
which have been sanctioned by the Build- 
ings Committee do in fact transgress the 
provisions of r. 30. He maintained, however, 
that this is a relaxable rule. As far as new 
buildings are concerned, it may be relaxed 
under r. 31, and, as regards additions to 
and alterations of buildings. it may be 
relaxed in the manner provided in r. 94. 
As regards the latter rule, Mr. Ghose 
argues that, as contemplated by r. 91, there 
may be casesin which the open space re. 
quired by r. 30 was not left when the build- 
ing was originally constructed, and that the 
main purpose of r. 94 to allow builders in 
special cases, further to add to buildings 
which may have been erectedon the pres- 
cribed open space, provided that such ad- 
ditions do not otherwise infringe the pro. 
visions of the rules relating to the height 
and extent of the buildings. I am not pre- 
pared to accept this argument. The rele- 
vant portion of r. 94 is in the following 
terms : 

“ Notwithstanding anything contains] ia this sche- 
dule bab subject to the provisions of s. 331, the Cor- 
poration may atany time, in dealing with any applica- 
tion to erect a new butilding..... sesane. to add to, alter, 
or do any other work referred to in s. 330 to, any 
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building erected before ths first day of April 1900, 
relax, for special reasons to be recorded in writing, 
the. following rules in this schedule in the manner and 
circumstances specified hereund-r, namely : 

(a) Rules 30 and 32 may be relaxed so as to prevent 
the demolition cf any ima'erjal part of any masonry 
building existing on the space required to be kept open 
under the said rules : 

, Provided that (4) the new building conforms to the 
other rules of this schedule ; and (it) in no case shall 
the height or extent of the buildings on the said space 
be increased or added to, unless this is otherwise per- 
missible under the said rules." 

It will be seen that the power of relaxa- 
tion 1s severely restricted, and, in any case, 
special reasons for relaxation must be re- 
corded in writing. No such reasons have 
been recorded in the present case. In any 
event, however, as far as the proposed new 
storey is concerned, any relaxation can only 
be allowed for the purpdése of preventing 
the demolition of any material part of the 
existing masonry building, which may have 
been constructed on the space which is re- 
quired to be left open under the rules con- 
tained in this schedule. I have already 
pointed out that, although it appears that 
certain existing structures on the northern 
side of the Tagore house transgress the pro- 
visions of r. 32 as regards the permissible 
space between that house and the boundary 
line, the Corporation may allow those por- 
tions of the house to remain standing. Simi- 
larly, on the western side they need not 
insist upon the demolition of any portion 
of the building, which was in existence at 
the time when the plans are submitted to 
them and which is found to fall above the 
plane of the imaginary line drawn at an 
angle of 68 degrees from the edge of the 
western plinth. 


Proviso 1 prescribes that the new building 
must conform to the other rules of Sch. XVII, 
One of those rules is r. 91, which, as I have 
already pointed out, has the effect of ensur- 
ing that any additions at the back of such 
a house as the Tagore house shall not rise 
above the plane of an angle drawn at 68 de- 
grees from the westernmost edge of the plinth. 
If Mr. Ghose’s interpretation of r. 94 were 
accepted, conformity with the provisions of 
t. 91 would be impossible. In my view the 
main intention of 1. 94 Is to ensure that 
any new buildings, which may be construct- 
ed as additions to existing buildings which 
did not leave the required space, should 
comply, as far as possible, with the rules 
contained in the schedule as regards the pro- 
yision of ventilation and sanitation, and at 
the same time to prevent any inconvenience 
which would result by insisting upon the 
demolition of buildings which had already 
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heen erected on the space required fo be 
left open under the existing rules. Rule 94 
certainly was not framed with the object 
cf allowing additional encroachments on the 
minimum space which the Legislature con- 
sidered necessary for the purpose of pro- 
viding ventilation and sanitation; and, in 
my view, this intention is further emphasi¥z- 
ed by proviso (41) tor. 94, which expressly 
prohibits increase of the height or extent of 
the buildings erected on the space which 
should have been kept vacant, ‘unless it 
is otherwise permissib:e under the said 
rules.” In this connection, I have been un- 
able to discover any rule in the schedule 
which could be construed to allow any 
extension of the buildings which would fail 
above the plane of anangle of 68 degrees 
drawn from western side of the plinth cf the 
Tagore house. The utmost relaxaticn that 
can be allowed under r. 94 is to permit the 
Tagores to retain any structures which were 
existing above this plane at the time when 
the plans for the construction of the third 
storey were submitted to the Corporation. 
Any further addition to these buildings 
would, in my view, amount to an ‘illegal 
contravention of the rules and interfere with 
the amenities of the locality. 

As regards that portion of the third storey, 
which it is propesed to erect opposite Corn- 
wallis Street, admittedly the Tagores are 
protected by r. 3 of Sch. XVII, Cornwallis 
Street is 67 feet wide, and under proviso (iti) 
to r. 3 it will be permissible for the Tagores 
to raise a building abutting on the street 
toa height of 80 feet. It is further clear 
from Mr. Sircar’s evidence that, in any view 
which may be taken of r. 3, the height of the 
easternmost portion of the proposed third 
storey is well within the prescribed limit. 
Although the Corportation in their pleadings 
apparently intended totake the point that 
an application under s. 45, Specific Relief 
Act, would not liein the present case, Mr. 
Santosh Kumar Basu did not press this con- 
tention. In asomewhat similar case, which 
was decided by Panckridge, J., on November 
13, 1940 (Arayilagath Chandroth Mohamad 
v. Corporation of Catcutta, the point had 
been taken that ss, 17 and 19, Cal. Municipal 
Act, would provide the petitioner with an 
adequate remedy. The learned Judge, 
however, after discussing these Sections, 
pointed out that the Act furnished no specific 
and adequate legal remedy to persons in the 
position of the applicants, and with this 
view I entirely agree. 

In my opinion, all the requirements. of 
S. 45, Specific Relief Act, are present in thi 
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case, and my conclusion is that, although 
the Tagores may be allowed tc proceed with 
the proposed extension of their house in 
respect of that portion of the third storey, 
which faces Cornwallis Street, and, as re- 
gards the proposed extension on the northern 
face of the building up to the imaginary 
line drawn under r. 30 from western plinth, 
they cannot be allowed to construct any 
portion, of the proposed addition on the 
western side of the house, which would have 
the effect of violating the provisions of r, 30. 
There will, therefore, be a mandatory order 
requiring the Calcutta Corporation to deal 
with the plans submitted by the opposite 
parties in accordance with the provisions of 
the Cal. Municipal Act, 1923, and Sch. XVII, 
thereto annexed. There will also be an in- 
junction against the opposite parties pro- 
hibiting them from proceeding with their 
building operations until the plans in res- 
pect of these buildings have been sanc- 
tioned by the Corporation in accordance 
with law. Ithas been agreed between the 
parties that the petitioner and the Tagore 
opposite parties will pay in equal shares. 
Mr. Sircar’s fees not exceeding Rs. 340 
in all’ Subject to the exclusion of this 
item the Corporation will pay the peti- 
tioner’s costs of this application, and 
the Tagores will pay their own costs. The 
cost will be taxed as of one day’s hearing 
of a suit. Certified for the employment of 
two Counsel. Certificate under s. 205, Govt. 
of India Act, 1935, is withheld. 


S. Order accordingly. 


PATNA HIGH COURT 
Appeal from Original Decree No. 102 
of 1938 
August 27, 1941 
HARRIES, O. J. AND UHATTERJI, J. 
BHUDEB CHANDRA ROY AND OTHERS— 

DEFENDANT—APPELLANT 
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BHIKSHAKAR PATTANIK AND OTHERS 
— PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Registration Act (AVI of 1908), ss. 49,17 (2) Civ) (1) 
(b)\—Compromise decree—Decree held exempted from 
registration under s. 17 (2) Civ) and was admissible in 
evidence —Decree—Binding effect of —Civil Procedure 
Code (Aa@ V of 1908), s. 11, Expln. 4, O. XXII, rr. 2, 
38—Decree in previous suit held did not operate as 
res judicata regarding amount of rent, in subsequent 
rent suit—O. XXII, rr.2 and 3, applicability of— 
“Test of applicability — Representatives of deceased 
party already on record—Right to sue or be sued 
surviving to remaining plaintiff or against remaining 
defendants — Case falls under r. 2 and not r, 3—No 
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petition for substitution is necessary — Transfer of 
Property Act (IV of 1882), ss. 123, (3)—General Clauses 
Act (X of 1897), s. 3 (25) — Immovable property— 
Future rent is immovable property — Right to receive 
jama of land gifted by deed not attested by two uit- 
nesses is invalid—Succession Act (XXXIX of 1925), 
ss. 211, 213 — Effect of s. 211, explained — 8. 218, 
meaning of—Lease—Rent, suit for — Lessor, lessee 
and transferee agreeing as to amount of rent payable 
to transferee—Lessor or transferee can sue for his 
portion of rent without impleading other—Interest— 
Rent, suit for—Unjust demand for higher rent—In- 
terest on rent cannot be allowed. 

The lessor who had only an intermediate tenure- 
holcer’s right inland gave a mining lease to the lessee on 
annual rent of Rs. 1,551-9-6. Subsequently the zamin- 
dar sued both the lessor and the lessee claiming 
right and title to the under-ground coal, mineral otc, 
The suit was compromised and a compromise decree 
was passed under which the zamindar recognised the 
rights both of the lessor and the lessees created by the 
lease subject to this condition that out of the jama of 
Rs. 1,554-9-0 he was to get half, that is, Rs. 777-4-6 
and further the lesseeg would pay him commission or 
royalty at the rato of 44 pice per ton of certain coal 
indicated in the compromise decree, In other words, 
the possession of the lessees over the lease-hold property 
was maintained subject to their taking the additional 
burden of paying commission or royalty at the aforesaid 
rate to the zamindar: 


Held that in the circumstances it could not be said 
that any fresh lease was created by the zamindar in 
favour of the lessees. Therefore, the compromise decree 
did not require registration. Sofar as the transfer of 
the jama of Rs. 777-4-6 to the zamindar was concerned, 
it came under s 17 (1) (b) of the Regis. Act. Con- 
sequently the decree would be exempted from registra- 
tion under sub-s. (2) (vi) of the same section of the 
Regis. Act. The decree was therefore admissible in 
evidence. [p. 840, col. 2.] 


A decree passed by a competent Court, unless it is 
set aside by appropriate proceedings, is always binding 
and operative against the parties thereto. (zbzd.] 

Plaintiffs brought a suit for rent against G and im- 
pleaded A as pro forma defendant. Rent was claimed at 
the rate of Rs, 572-4-9. It was alleged in the plaint 
that the jama of Rs. 1,144-9-6, used to be realised 
jointly from Gand from pro forma defendant A upto 
certain year but thereafter A paid his share of the rent 
separately. The claim was for half share of the rent 

ayable by G. No relief was asked for against A. He, 

owever, gave evidence for the plaintiffs in support of 
their case of separate collection. After the close of the 
argument the plaintiffs’ Pleader filed a petition praying 
that a joint decree might be passed against the defen- 
dants Gand A. The Court aceordingly passed a joint 
decree against G and A, bur neither was the plaint 
amended nor was A given an opportunity to be heard. 
Subsequently the plaintiffs and G filed a petition of 
compromise, in which they prayed that the suit should 
pe dismissed against A as he had paid his sharecf the 
rent separately and that the compromise he treated as 
part of the decree. In the subsequent suit for rent by 
the plaintifs against the heirs of A: 

Held, that the decree in the previous suit did not 
operate as res judicata regarding the amount of jama. 
ås no relief was sought against A in former suit it was 
not at all necessary for him to raise any defencein the 
suit, and Expl. 4 tos. 11, Civil P. C., did not apply. As 
the decree was passed behind the back of A it was not 
affective against A. Even assuming that the decree 
could be regarded as l:aving been passed on admission 
as against A the subsequent petition of compromise had 


the effect of superseding that consent decree. The 
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decree could not therefore operate as res judicata 
against A or his heirs. [p. 84), cols. 1 & 2.) 

Order XXII, r. 3, Civil P. C., cbvicusly applies to a 
case where the right to sue dces nct survive to the 
survivirg plaint ff or plaintiffs elone; in other words, 
where the legal representative to whom the right to sue 
survives isnotcn the record. In order to determine 
whether r. 2 or r. 3 of O. XXII, applies, it is necessary 
to see whether or not the right to sue survives to the 
surviving plaintiff or plaintiffs alone. There is nothing 
in r. 2 to support the contention that it dces not apply 
where the legal representative is on the record rot as 
such but in his individual capacity. When the repre- 
sentatives of a deceased party aie already on the 
record and the right to sue and be sued survives to the 
remaining plaintiff or against remaining defendants, 
the case comes within r. 2 and not within r. 3 and no 
petition for substitution is necessary. 165 Ind. Cas. (12 
(2), followed. [p. €43, col. 1.] | 

According to definition of immovable property in 
s. 3 (25) of the General Clauses Act (X of 1897), a 

benefit to arise out of land is immovable property. 
` Future rent is a benefit to arise out of land. 163 Ind. 
Cas. 118 (1), relied on. [p. 841,°col. 2.] 

Hence right tc receive the jama of land is immovable 
property and when such right is gifted by a deed the 
deed must be attested by at least two witnesses as 
required by s. 123 of the T. P. Act, and when it is 
attested by only one witness it is invalid. Consequently 
the donor cannot base any claim on such a deed of gift. 
[p. 841, col. 2; p. 842, col. 1.] 

Section 213, Succession Act, only means that no Court 
shall recognise the right of an executor unless he has 
obtained probate of the will under which he claims. 
But the effect of s.211 isthat the estate of the deceased 
testator vests in the executor by virtue of the will and 
from the date of his death. Where, therefore one of the 
appellants obtains probate of the will of the deceased 
appellant, he must be recognised by the Court as the 
legal representative of the latter as from the time of 
the death of the deceased appellant. 9 Ind. Cas, 122 
(3), referred to. [p. 843, col. 2.] 

Where the lessor, the transferee and the lessee have 
agreed as to the amount of rent payable to the trans- 
feree, there is no reason why the lessor or the trans- 
feree will not be entitled to sue for the rent payable to 
him without impleading the other. [p. 842, col. 2.) 

In a suit for rent, interest on amount of rent cannot 

be allowed where the plaintiff has made an unjust 
demand for much higher rate of rent because in such a 
case it cannct be said that the defendants unjustly with- 
held payment of rent. [p. 844, col. 1] 


A. from a decision of the Subordinate 
Judge of Dhanbad, dated May 23 1988. 


Messrs. S. M. Mullick and R. S. Chatterji, 
for the Appellants. 

Messrs. S. C. Mazumdar and Ram Anu. 
grah Narain Sinha, for the Respondents. 


Chatterji, J—This appeal arises out of 
a suit for recovery of Rs  5,278-5-0 on 
account of rent and cess, u.cluding in- 
terest, and also value of fuel coal due in 
respect of 444 bighas and 2 kathas of coal 
land in village Kusunda, Pargana Jharia, 
The claim is kased on a registered lease 
dated June 16. 1894 executed by Kenaram 
Sarkar in favour of Gadadhar Ray and 
Ashutosh Ray. Kenaram Sarkar was a 
benamdar for Pran Krishna Pattanaik and 
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Chintanioni Pattanaik, and on Bhado 19, 
1301 (September 189+} he executed a deed of 
release in their favour. Both Pran Krishna 
Pattanaik and Chintamoni Pattanaik are 
dead. The plaintiffs in this suit are sons 
and grandsons of Pran Krishna Pattanaik, 
and the pro forma defendants Nos. 6 and 7 
are sons of Chintamoni Pattanaik. Gadadhar 
Ray and Ashutosh Ray are also dead. The 
defendants Nos. 1 to 4 are the sens and 
grandsons of Ashutosh Ray, and defendant 
No. 5is his widow. These defendants are 
the principal defendants in the suit. The 
heirs of Gadadhar Ray are not parties to 
this suit, . 

The annual rent reserved by the said 
registered lease is Rs. 1,554.9-6 besides cess, 
payable in four instalments. The lease 
also provides for delivery of four cartloads 
of coal every month. 

The plaintiffs’ case is that out of the 
entire jama of Rs. 1,554-96 a jama of 
Rs, 410 was transferred to some other per- 
sons and the balance of Rs. 1,144-9-6 was 
being realised Ly the plaintiff's ancestors 
and afterwards by the plaintiffs. Subse- 
quently by mutual consent this jama of 
Rs. 1,144 9.6 was split up as between 
the heirs of Gadadhar Ray and those of 
Ashutosh Ray, and each of tkese two groups 
of heirs was separately paying annual rent 
of Rs. 572-4-9, besides cess, The present 
suit has been brought for recovery of the 
rent payable by the heirs of Ashutosh Rey 
at the rate of Rs. 572-4-9 per year besides 
cess, for the period from Asarh 1338 to 
Chait 1343 B. S. There is also a claim for 
recovery of the value of fuel coal. The 
pro forma defendants Nos. 6 and 7 who 
are entitled toa half share of the rent ete. 
claimed in the suit have been impleaded on 
the allegation that they refused to join with 
the plaintiffs in bringing this suit. The 
defendant No. 5 who is the widow of Ashu- 
tosh Ray was impleaded as she claimed to 
have acquired the interest of defendants 
Nos. 1 to 4 in the leasehold property by gift. 

The suit was contested by the defendants 
Nos. 1 to 5. Their substantial defence is 
briefly as follows :—The plaintiffs’ predeces- 
sor-in-interest who granted the mining lease 
dated June 16, 1894 had only an interme- 
diate tenure-holder’s right in village Ku- 
sunda. The late Raja Durga Prasad Singh, 
the then zamindar of Jharia, instituted 
suit No. 66 of 1906 in the Court of the 
Subordinate Judge at Purulia against the 
predecessors-in-interest of the plaintiffs and 
the predecessors-in-interest of the defendants 
and other interested persons, claiming right 
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and title to the underground coal, mineral 
etc. of the entire village Kusunda. The 
said suit was compromised between the 
plaintiff Raja and several defendants in- 
cluding Gadadhar Ray, Ashutosh Ray and 
the predecessors-in-interest of the present 
plaintiffs and the suit was decreed in terms 
of compromise. One of the terms was that 
out of the total jama of Rs. 1,554 9-6 pay- 
able untler the lease in question half, that 
is, Rs. 777-4-9 would be paid by Gadadhar 
and Ashutosh tothe Raja plaintiff and the 
remaining half would be paid by them to 
the predecessors-in-interest of the present 
plaintiffs and pro forma defendants. Bub- 
sequently the Raja transferred his interest 
in village Kusunda to one Mr. C. J. Smith. 
Since then the latter and his transferees 
have been realising amicably and by suit 
the jama of Rs. 777-4-9. The remaining 
jama of Rs. 777-4-9 was due to the prede- 
cessors-in-interest of the plaintiffs and pro 
forma defendants. Out of this they trans- 
ferred a jama of Rs. 150 to one Babu Lalit 
Kishore Mitra and a jama of Rs. 260 to 
one Jadumani Gupta, now dead. There- 
fore, the plaintifis and the pro forma 
defendants and Babu Lalit Kishore Mitra 
and the heirs of Jadumoni Gupta are 
jointly entitled to get the annual jama 
of Rs, 777-4-9 only. Babu Lalit Kishore 
Mitra and the heirs of Jadumoni Gupta 
are necessary parties to this suit, and they 
net having been impleaded the suit is bad 
for defect of parties. The plaintiffs and 
pro forma defendants never realised the 
jama at the rate claimed from the defend- 
ants. 

At the trial the plaintiffs asserted that 
even assuming that the Raja of Jharla had 
acquired under the compromise decree in 
Title Suit No. 6€ of 1906 a right to recover 
half the jama, that is, Rs. 777-4-9, that right 
was transferred by him to Mr. ©. J. Smith 
whoin his turn made a gift ofit to Pran 
Krishna Pattanaik and Chintamoni Pat- 
tanaik predecessors of the plaintiffs and 
pro*forma defendants by a registered deed 
dated March 24, 1908. This deed was 
produced by them and admitted in evidence 
as Ex. 8. 

The learned Subordinate Judge who 
tried the suit has held (1) that the compro- 
mise décreein Title Suit No. 66 of 1906 is 
inadmissible in evidence inasmuch as it 
creates a lease and, therefore, required regis- 
tration; (2) that the alteration in the jama 
which had been effected by the compromise 
decree was never given effect to; (3) that the 
defence in this suit regarding the amount of 
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the jama is barred by res judicata by reason 
of the judgment Ex. 5 (a) given in a previous 
suit (No. 124 of 1913) brought by Chainta- 
moni Pattanaik and the present plaintiffs 
against the heirs of Gadadhar Ray for 
recovery of the half share of rent payable 
by them, Ashutosh Ray being impleaded 
in that suit as pro forma defendant No. 6; 
(4) that whatever right, title and interest 
the Raja of Jharia acquired by virtue of 
the compromise decree he settled in 
mukarrari with Mr. O. J. Smith, and the 
latter by a deed of gift Ex. 8 dated March 24, 
1908 made a gift of his right to the jama of 
Rs. 777-4-9 to Pran Krishna Pattanaik and 
Chintamoni Pattanaik; (5) that even assum- 
ing that the deed of gift was invalid as 
asserted by the defendants, the plaintiffs 
have acquired a perfect title by prescription; 
(6) that the plaintiffs are entitled to rent 
at the rate claimed and (7) that Lalit Kishore 
Mitra and the heirs of Jadumoni Gupta 
are not necessary parties to this suit. The 
learned Subordinate Judge accordingly 
decreed the suit. The defendants Nos. 1 
to 5 preferred this appeal. 

During the pendency of this appeal appel- 
lant No. 5 Srimati Bala Devi died on the 
April 6, 1939. She left a will in which she 
appointed the appellant No. 2 Ram Krishna 
Roy as the sole executor. The latter obtain- 
ed a probate of the will from the Calcutta 
High Court on September 7, 1939. There. 
after on December 9, 1940 an application, 
supported by an affidavit, was made on 
behalf of the surviving appellants stating 
that appellant No. 2 was the sole executor to 
the estate of the deceased appellant No. 9 
and as such was her sole legal representa- 
tive and praying that an entry to that efect 
should be made on the record. 

At the hearing of the appeal an objection 
was taken on behalf of the respondents that 
no substitution in the place of deceased 
appellant No. 5 having been made in time, 
the appeal abated. I shall deal with this 
objection later. 

Mr. Sushil Madhab Mullick on behalf of 
the appellants has challenged all the afore- 
said findings of the learned Subordinate 
Judge. The first question for determina- 
tion is whether the compromise decree Ex. A 
in Suit No. 66 of 1906 ıs inadmissible in 
evidence. In that suit there were twenty 
principal defendants. Pran Krishna Patta- 
naik was defendant No. 1, Chitamoni 
Pattanaik defendant No. 2, Kenaram Sarkar 
defendant No. 4, Gadadhar Ray defendant 
No. 15 and Ashutosh Ray defendant No. 17. 
The plaintiff Raja's claim in that suit wag 
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that he was entitled to the sub-soil right in 
the entire village Kusunda and that the 
defendants Ncs. 1 and 2 or the other de- 
fendants had no right to the same. The 
suit was compromised between the plaintiff 
and various defendants, and it appears from 
the decree that several compromise petitions 
were filed and that the defendants who 
entered into compromise made their own 
arrangements with the Raja regarding their 
respective interest in the village Kusunda. 
On the whole the Raja appears to have re- 
cognised the respective rights of the differ- 
ent compromising defendants in considera- 
tion of their either making some cash pay- 
ments or agreeing to make some recurring 
payments in future to him. So far as 
Pran Krishna Pattanaik, Chintamoni Patta- 
naik and Kenaram Sarkar were concerned, 
he agreed to their rights being maintained 
in consideration of their giving up in his 
favour the right to recover the sum of 
Rs. 777-4-6, half of the jama of Rs. 1,554-9-0 
payable under the lease in question. In 
this connection the following passage in the 
compromise decree is relevant: — 


. “It is hereby ordered and decreed that defendants 
Nos. 1, 2 and 4 Prankrishna Patnayek, Chintamoni 
Patnayek and Kenaram Sarkar would get and take 
year after year from the Rai defendants Nos. 15 
and 17 the sum of Rs. 777--4 6, half of the annual 
rental of Rs. 1,554-9-0, which they get from the Rai 
defendants; and form Baisakh 1314 B. S. the Rai defen- 
dants would pay the remaining half Rs. 777-4-6 to 
the plaintiff. The plaintiff would get the said 
Rs. 777-4-6-from the Rai defendants year after year 
from 1314 B. S. The plaintiff and his heirs and 
successors-in-interest and defendants Nos. 1, 2 and 
4 and their heirs and successors-in-interest remain 
bound by the said order. The plaintiff would getthe 
said rental of Rs. 777-4-6 only from thedues of the 
defendants Nos. 1, 2 and 4.” 


As regards the lessees Gadadhar Ray and 
Ashutcsh Ray, defendants Nos. 15 and 17, 


there is the following provision in the decree:— 

“It is hereby further ordered and decreed that 
with regard to the subsoil and surface rights of 
the land of the disputed Mauza Kusunda which 
the two defendants Nos. 15 and 17 have acquired by 
separate gattas and sale-dee's from Kenaram Sarkar 
and Meghlal--Pande and others, the said right is 
settled Letween the plaintiff and the said defendants 
Nos. 15 and 17 to thiseffect that for the under-ground 
coal etc. the sad two defendants remain bound to 
pay to the plaintiff commission or royalty at the rate 
of 434 piece ‘four half pic», 7. e., 183 pies per ton, 
The said two defendants Nos. 15 and 17 as well as 
their heirs and successors-in-interest will continue to 
ay to the plaintiff as well as his heirs and successors- 
In-interest commission or royalty at the rate of 44 pice 
per ton of those sorts of coal for which they are entitled 
to get ard have been getting royalty at the rate of 
44 annas per ton according to the kabuliyat executed 
by J. Chater, deceased, tenant under them,” 


At first sight this last provision would 
seem to suggest that a fresh mining lease was 
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created by the Raja in favour of the Rays. 
If taken by itself, it might be. construed in 
that way. But the compromise decree must 
be read asa whole. Considering both the 
provisions quoted above, the true position 
seems to be that the Raja recognised the rights 
both of the lessor and the lessees created by 
the lease in question, subject to this condition 
that out of the jama of Rs. 1,554-9-0 he wag 
to get half, that is, Rs. 7:7-4-6 andefurther 
the lessees would pay him commission or 
royalty at the rate of 44 pice par ton of cer 
tain coal indicated in the compromise decree. 
In other words, the possession of the lessees 
over the lease-hold property was maintained 
subject to theirtaking the additional burden 
of paying commission of royalty at the afore: 
said rate tothe Raja. As regards the jama. 
the lessees were bound under the lease. to 
pay Rs. 1,554-9-0. The effect of the compro- 
mise decree was that half of this was trans- 
ferred by tbe lessor to the Raja. In thesé 
circumstances, I do not think it will be 
reasonable to hold that any fresh lease was 
created by the Raja in favour of the Rays. 
That being so, the compromise decree did not 
require registration. So faras the transfer 
of the jama of Rs. 777-4-6 to the Raja is 
concerned, it will come under s.17 (1) (b) 
of the Regis. Act. Consequently the decree 
would be exempted from registration under 
sub-s, (2) (vi) of the same section of the 
Regis. Act. Iam, therefore, of opinion that 
the learned Subordinate Judge was wrong jn 
holding that the compromise decree is inad- 
missible in evidence. 


The next finding of the learned Subordi- 
nate Judge is that the compromise decree 
remained inoperative in so far as it effected 
a transfer of a portion of the jama in favour 
of the Raja. It is unnecessary to consider 
the reasons given by him for this finding; 
because it is sufficient to state that -a 
decree passed by a competent Court, unless 
it is set aside by appropriate proceedings, 
is always binding and operative against 
the parties thereto. Of course an exe- 
cutable decree would bezo.ne ineffective 
after its execution is barred by time. But 
that is not the case here. a 

Next comes the question of res judicata, 
The judgment Ex. 5 (a), which in the. opi- 
nion of the learned Subordinate Judge 
operates as res judicata was passedl in a 
suit for rent brought by Chintamoni Pat- 
tanaik and the present plaintiffs against the 
heirs of Gadadhar Ray, impleading Ashu- 
tosh Ray as pro forma defendant No. 6. 
Rent was claimed for the period from 
Asarh 1316 to Pous 1818 at the rate “of 
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Rs. 572-4-9, thatis to say, at the rate claim- 
edinthe present suit. It was alleged in 
the plaint that the jama of Rs. 1,144 9-6, 
which remained after the transfer of the 
jama of Rs, 410 from the total jama of 
Rs. 1,554-9-6, used to be realised jointly 
from the defendants Nos. 1 to 5, that is, the 
heirs of Gadadhar Ray and from pro 
forma defendant No 6 Ashutosh Ray up to 
1315 By S., but thereafter the defendant 
. No. 6 paid his share of the rent separately. 
The claim was for half share of the rent 
payable by defendants Nos. 1 to 5. No 
‘Telief was asked for against pro forma 
defendant No. 6. He, however, gave evi- 
dence forthe plaintiffs in support of their 
Gase of separate collection. But the evi- 
‘dence on that point was apparently quite 
‘unsatisfactory. After the close of the argu- 
ment the plaintiffs’ Pleader filed a petition 
praying that a joint decree might he passed 
against the defendants Nos. 1 to 45 and 6, 
The Court accordingly passed a joint decree 
against defendants Nos. 1 to 6, but the 
plaint does not appear to have baen amend- 
ed nor was the defendant No. 6 given ‘an 
opportunity tobe heard. The decree was 
passed on March 10, 1913. Subsequently 
on April 1, 1915 the plaintiffsand the defen- 
dants Nos. 1 to 5 filed a petition of com- 
promise (Ex. 6) in which the last clause was 
as follows : — 

“That the plaintiffs having amicably realised from 
‘Ashutosh Rai, defendant No. 6, therent ete, payable 
in his half share for the years in suit by giving 
separate receipt, this suit will be dismissed as against 
the said defendant No.6. Hence on filing the sole- 
nama, it is prayed that the said suit be disposed of in 


terms of the solenama and this solenama be treated as 
a part of the decree.” 


_ The learned Subordinate Judge considers 
that the judgment Ex 5 (a) operates as 
res judicata by reason of Expl. 4 to s. Il 
‘of the Civil P.C. But when there was no 
"relief sought against Ashutosh Ray and a 
decree was asked for only against the heirs 
of Gadadhar Ray for theirhalf share of the 
rent, it wes not at all necessary for Ashu- 
tosh to raise any defence in the suit. The 
joint decree was passed without amending 
the plaint or without giving any opportuni- 
ty to defendant No. 6 to be heard with 
regard to the application that was filed after 
the close of the argument praying for a joint 
decree. In the circumstances, the decree 
could not be effective against defendant 
No 6. The learned Subordinate Judge as- 

sumes that he must have been present when 
` the decree-was passed, and, therefore, the 
‘decree can betaken to have been passed on 
-admission as against him, Such assumption 
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cannot be justified. The very fact that sub- 
sequently the plaintiffs and the principal 
defendants filed the petition of compromise 
(Es. 6) would suggest that the decree was 
passed behind the back of defendant No. 6. 
Even assuming that the deeree could be 
regarded as having been passed on admis- 
sion as against defendant No. 6, the sub- 
sequent petition of compromise nad the 
effect of superseding that consent decree, In 
any view, the decree cannot cperate as res 
judicata against Ashutosh Ray or his 
heirs. 

“The next question that arises is whether 
the plaintiffs can base any claim on the deed 
of gift Ex. 8. By this deed Mr. ©. J. Smith 
who had acquired from the Raja of Jharla 
the right to receive the jama of Rs. 777-4-6 
from the Rays made a gift of this right to 
Pran Krishna Pattanaik and Chintamonl 
Pattanaik. The deed on the face of it ap- 
pears to have been attested by only one wit- 
ness, If it was a gift of immovable pro- 
perty, the deed would be invalid because 
s. 123 of the T. P. Act requires that a gift of 
immovable property must he effected by a 
registered instrument attested by at least 
two witnesses. The learned Subordinate 
Judge has held that “the gift was a gift of 
the royalty jama of Rs. 777-4-9 and of no- 
thing else”, and as such it was a gift of 
movable property. This is entirely wrong. 
Immovable property is defined in s. 3 (25) 
of the General Clauses Act (X of 1897) as 


follows : E 

“Immovable property shall include land, benefits 
to -arise out of land and things attached to the earth 
or permanently fastened to anything attached to the 
earth.” 


In s. 3 of the T. P. Act it is sitnply stated 
that “immovable property does not incl.de 
standing timber, growing crops, cr grass.” 
Therefore we must take the definition of 
immovable property as given in the Gene- 
ral Clauses Act. According to this defini- 
tion a benefit toarise out of land is immov- 
able property. Future rent is a benefit 
to arise outofland. The point is settled 
by the decison of the Judicial Committee in 
M. E. Moolla Sons. Ltd. v. Official Assignee, 
Rangoon (1). The right to receive the jama 
of Rs. 777-49 which was gifted by the 
deed Ex. 8 must be held to be immovable 
property. The deed Ex. R not being attest- 
ed by at least two witnesses as required by 
s. 123 of the T. P. Act, is therefore, invalid. 


(1) 17 P L T 653: 163 Ind. Cas. 418; 19360 L R 371; 
1936 AL R 660;9R PC4l; A IR 1936 P C 230;2 B 
R 709: (1936) A L J 832:40 C W N 1953; 38 Bom. LR 
1011; 71 M L J 410; 14 R 400; 44 L W 595; (1936) M 
W N 1267; 63 I A 340(P O). 
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Consequently the plaintifs cannot base any 
claim on this deed of gift. It is also to be 
observed that no such claim was made in 
the plaint. 

The learned Subordinate Judge has fur- 
ther held that even if the deed of gift was 
Invalid, the Pattanaiks acquired a perfect 
title by adverse possession. In the first 
place, no case of adverse possession was 
pleaded in the plaint. In the second place, 
Mr. C. J. Smith against whom adverse pos- 
Session could he claimed is not a party to 
this suit. In the last place, the mere fact, 
assuming that the fact has been established 
aS supposed by the learned Subordinate 
Judge, that the Rays continued to pay rent 
to the Pattanaiks on the basis of the original 
lease does not prove that the Pattanaiks ac- 
quired a title by adverse possession as 
against Smith. On the otherhand, the de- 
fendants produced certain decrees to show 
that in spite of the deed of gift Mr. Smith 
and his mortgagees continued to realise the 
jama of Rs. 777 4-9. In these circumstances, 
16 is idle for the plaintiffs to base any claim 
on a title by adverse possession. 

It therefore, follows that in view of the 
compromise decree Ex. A the plaintiffs and 
the pro forma defendants would be entitled 
to receive the jama of Rs. 777-4-9 only from 
the heirs of both Gadadhar Ray and Ashu- 
tosh Ray. But the predecessors-in-interest 
of the plaintiffsand the pro forma defen- 
dants transferred a jama of Rs. 260 to 
Jadumoni Gupta and a jama of Rs. 150 to 
Lalit Kishore Mitra; therefore they will be 
entitled to recover the remaining jama of 
Rs. 367-4-9 from the heirs of both Gadadhar 
Ray and Ashutosh Ray. The plaintiffs’ 
own case is that the heirs of these two per- 
sons have been separately paying the rent 
in equal shares The result, therefore, is 
that the plaintiffs and pro forma defendants 
are entitled to a decree for rent at the rate 
of Rs, 187-10-44 against the principal defen- 
dants in this suit. 

The next question is whether the suit is 
bad for defect of parties inasmuch as Lalit 
Kishore Mitra and the heirs of Jadumoni 
Gupta have not been impleaded. Mr. Sushil 
Madhab Mullick contends that they are in 
the position of joint lessors and therefore, 
they should have joined in this suit, and 
that in their absence the suit cannot be 
maintained. If they had been joint lessors 
under the original lease, there might perhaps 
be something to be said in favour of this 
argument. But they are transferees and 
s. 109 ofthe T. P. Act makes specific pro- 
vision for the case of transfers. The last 
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paragraph of that section which is relevant 
is as follows : — 

“The lessor, the transferes and the lessee may deter- 
mince what proportion of the premium or rent reserved 
by the leass is payabls in respect of the-part so trans- 
ferred, and, in case they disagree, such determination 
may he made by any Court having jurisdiction to 
entertain a suit for the possession of the property 
leased,” k 


If, therefore, itis found that the lessor,’ 
the transferee and the lessee have agreed as 
tothe amount of rent payable to the trans- 
feree, there is no reason why the lessor or 
the transferee will not be entitled to sue for. 
the rent payable to him. In the present 
case the plaintiffs allege that there was a 
transfer of a jama of Rs. 410 out of the 
entire jama of Rs. 1,554-9-6. The defendants 
in their written statement also admit this 
transfer, and they further make it clear 
that Rs, 150 was transferred to Lalit Kishore 
Mitra and Rs. 260 to Jadumoni Gupta. 
Thus both the parties admit the transfer and 
agree as tothe amount of rent payable to 
the transferees. No doubt the defendants 
in the written statement say that the plain- 
tiffs, the pro forma defendants and Babu 
Lalit Kishore Mitra and the heirs of 
Jadumoni Gupta are jointly entitled to get 
the jama of Rs. 777-4-9. But the amount 
of the jama transferred to Lalit Kishore 
Mitra and Jadumoni Gupta being known, 
the lessees are liable to pay that amount 
to the transferees and the balance to the 
plaintiffs and the pro forma defendanté. 
The plaintiffs are, therefore, entitled to sue 
for the rent payable to them and the pro 
forma defendants without impleading Lalit 
Kishore Mitra and the heirs of Jadumoni 
Gupta. It has been brought to our notice 
that the transfer to Jadumoni Gupta was 
effected in September 1894, that is to say, long 
before the compromise decree. The deed of 
transfer is not on the record but the date 
has been supplied to us by the learned: 
Advocates of both sides. Apparently the 
transfer of the jama to Jadumoni Gupta 
was made on the footing that the transferors 
had the right to the entire jama of 
Rs, 1,554-9-6. But Jadumoni was not a 
party to the compromise decree and, there- 
fore, could not be effected by its terms. The 
transfer must in any evert take effect on the 
transferors’ interest, whatever it might be. 
However, that is a matter between the*plain- 
tiffs and the heirs of Jadumoni Gupta. So 
far as this suit is concerned, the matters in 
controversy as between the parties to the 
suit can easily be decided in the absence of 
Jadumoni Gupta’s heirs or of Lalit Kishore 
Mitra. The appellants’ objection regarding 
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defect of parties must, therefore, be over- 
ruled. 

Now I come to the question of abatement 
raised on behalf of the respondents. It is 
not disputed that the deceased appellant 
No. 2 was the sole executor and that the 
latter obtained a probate of the will from 
the Calcutta High Court on September 7, 
1939. On December 9, 1940, the surviving 
appellamts filed an application praying that 
an entry be rnade on the record to. the effect 
that on the death cf the appellant No.5 her 
right to sue survived to the appellant No. 2 
‘alone. This application was apparently 
made under O. XXII, r. 2 of the Civil P. C. 
That rule runs as follows :— < 

“Where there are more plaintiffs or defendants than 
one, and any of them dies, and where the right to 
sue survives to the surviving plaintiff or plaintiffs 
alone, or against the surviving defendant or defen- 
dants alone, the Court shall cause an entry to that 
effect to be made cn the record, and the suit shall 
proceei at the instance of the surviving plaintiff or 


plaintiffs, or against the surviving defendant or de- 
fendants.”’ 


Mr. 8S. ©. Mazumdar -contends that the 
appellant No. 2 was on the record in his 
individual. capacity and not as the legal 
representative of the deceased appellant, 
and, therefore, an application for substitu- 
tion was necessary under O. XXII. r.3 of 
the Civil P.C. That rule provides :— 

“(1) Where one of two or more plaintiffs dies and 
the right to sue does not survive to the surviving 
plaintiff or plaintiffs alone, or a sole plaintiff or sole 
surviving plaintiff dies and the right to sus survives, 
the Court, on an application made in that behalf shall 
cause the legal representative of the deceased‘ plaintiff 
to be made a party and shall proceed with the suit.” 


Upon the plain language of.this rule it 
obviously applies to a case where the right 
to sue.does not survive to the surviving 
plaintiff or plaintiffs alone; in other words, 
where the legal representative to whom the 
right to sue survives is not on the record., 
In order to determine whether r. 2 or r.3 
applies, it is necessary to see whether or 
not the right to sue survives to the surviving 
-plaintiff or plaintiffs alone. “There is no- 
thing in r. 2 to support the contention that it 
does not apply where the legal representative 
is on the record not as such but in his 
individual capacity. This contention is 
opposed to the decision of a Division Bench 
of this Court in Sankru Mahto v. Bhaju 
Mahaio (2). In that case it was held that 


“whan the representatives of a deceased party are 
already on the record and the right to sue and 
be sued survives to the remaining plaintiff or against 
remaining defendants, the case comes within r. 2 and 
not within r. 3 and no petition for substitution is neces- 
sary. 


(2) 15 Pat. 326; 165 Ind. Cas. 612; A I R 1936 Pat, 
9548; 17 P L T 584; 3 B R 64; 9R P 198. 
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There also the contention was raised that 

“even if tne heirs of a deceased appellant be on 
the record, it is still necessary that an application 
for substitution be made so that the appellants already 
on the record may be shown also in their capacity 
as representatives of the deceased appellant.” 


But this contention was rejected by the 
learned Judges. They referred to several 
earlier decisions of this Court and explained 
them. The view taken by them seems to 
me to be quite correct. It isa decision of a 
Division Bench an4 is binding on us. 

Mr. 8. C. Mazumdar also contends that 
when appellant No. 5 died her natural heirs 
should have applied for substitution in her 
place within the time allowed by law. But 
under s. 211 of the Indian Succession Act 
(XX XIX of 1925) 


“The executor or administrator, as the case may 
be, of a deceased pergon is his legal representative for 
all purpeses, and all the property of the deceased per- 
son vests in him as such.” 


Of course under 8. 213 of the same Act 
no rightas executor can be established in 
any Court of Justice, unless a Court of 
competent jurisdiction has granted probate 
of the will under which the right is claimed. 
This only means that no Court shall recognise 
the right of an executor unless he has 
obtained probate of the will under which he 
claims. But the effect of s. 211 is that the 
estate of the deceased testator vests in the 
executor by virtue of the will and from the 
date of his death. In the case the appellant 
No. 2, having obtained probate of the will 
of the deceased appellant, must be recognis- 
ed by the Court as the legal representative 
of the latter as from the time of her death. 
In Chandra Kishore Roy v. Prasanna 
Kumari Dasi (3), their Lordships of the 
Privy Council held that the provisions of 
s. 187 of the old Succession Act (correspond- 
ing to s. 213 of the present Act of 1925) 
were complied with as the probate was 
obtained hefore the decree, though after the 
commencement of the suit. 

In my opinion, therefore, the respondents’ 
objection on the score of abatement must be 
overruled. 

In the result I would allow the appeal in 
part and modify the decree passed by the 
Court below to this extent that the plaintiffs 
and the pro forma defendants will recover 
rent at the rate of Rs. 183-10-44 instead of 
Rs. 072-4-9 per annum, besides cess which 
will be in proportion to the rate of rent 
allowed. The lower Court’s decree with 
respect to the claim for fuel coal will stand, 

(3)38 O 327; 9 Ind. Cas. 122;18 C WN 121:9M L 


T 71; (191) 2 M W N 30: 13 OL J 58;8AL J 96; 
13 Bom. LR 67; 21 M L J 116; 4 Bur. L T 65; 38 I A 
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because the provision in the lease in that 
respect was notin any way affected by the 
compromise decree. The plaintiffs’ claim 
for interest on rent and cess will be dis- 
allowed, because having regard to their 
unjust demand for much higher rate of rent, 
it cannot be said that the defendants un- 
justly withheld payment of rent. The 
plaintiffs will get proportionate costs in the 
Court below from the contesting defendants. 
The decretal amount will carry future 
interest at 6 per cent. per annum from the 
date of the lower Court’s decree. So far as 
this Court is concerned, parties should bear 
their own costs.. 


Harries, C. J.—I agree. 
S. Appeal allowed. 
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BACHAYO SILU AND OTHERS —OPPONENTS 
. Criminal Procedure Code (Act V of 18983, ss. 350 (1) 
and 350 (1) (b) Proviso — Distinction {between s. 350 
(1) and s. 350 (1) Proviso (a) and effcct of, explained 
—Interpretation of section-~Principle — Interpreta- 
tton of Statutes. 

“The effect of an accused person demanding the re- 
summoning and re-hearing of witnesses under proviso 
(a) tos. 350 (1), Criminal P. C. is not the same as where 
a Magistrate himself recommences a trial under 
sub-s, (1) of s. 350. When a Magistrate “recommences”’ a 
trial under sub-s. (1) of s. 350 he leaves everything in the 
previous trial behind, but when he commenccs proceedings 
under proviso (a) cf s. 350 (1) and the accused demands 
allor some of the witnesses to be re-summouaed or re- 
heard, he does not do so. He does not recommence the 
trial. Hecontinues the trial begun by his predecessor. 
. The effect of an accused demanding that the witnesses 
should be re summoned and re-heard under proviso (a) 
is not to annula charge already framed in previous 
proceedings ; thecharge subsists and the accused may 
be acquitted ; they cannot be discharged. Nodistinc- 
tion can be drawn between a case where an accused 
wants all the witnesses re-summone’l and re-heard under 
Proviso (a) and a case where an accused wants only 
some witnesses re-summoned and re-heard. 141 Ind. 
Oas. 192 (5), relied on. €2Ind. Cas. 748 (1), 151 Ind. 
Cas. 213(2)and 106 Ind. Cas. 598 (4), explained and 
distinguished. [p. 844, col. 2; p. 845, col. 1, p. 848, col. 1.) 

[Case-law referred to.] i 

Per Lobo, J.— Where the language of a statute is 
plain and unambiguous ib is idle to seek for a construc- 
tion outside the limits of the statute and by reference to 
the intention of the Legislature. Hence where a 
section of the Criminal P. C. calls for interpretation it 
is far more satisfactory to seek that interpretation first 
in the wording of the section itself, rather than to base 
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iton general considerations of the intention of the Legis- 
lature. 169 Ind. Cas. 274 (13), relied on. [p. 848, 
col. 1.) : 


Cr. R. App. against the order} of the Ad- 
ditional Sessions Judge, Hyderabad, dated, 
November 29, 1939. 


Mr. Parmanand Kundunmal, for the Ap- 
plicant: 

Mr. Partabrait D. Punwant, 
General, for the Crown. 


Davis, C. J.—This is a revision applica- 
tion against an order of the Additional Ses- 
sions Judge, Hyderabad, refusing to order 
further enquiry into a case against the five 
opponents under ss. 323, 324 and other sec- 
tions of the I. P. C. on the ground that they 
have been acquitted by the last of a series 
of Magistrates before whom the case had 
come. It was argued-before the Additional 
Sessions Judge, as it was argued before us, 
that the effect of an accused demanding, 
as he has the right to demand. under proviso 
(a) tos. 350 (1), Criminal P. ©. that all the 
witnesses should be re-summoned and re- 
heard by the Magistrate to whom a part- 
heard case has been transferred, is. to annul 
all the previous proceedings in thé case. 
Therefore, if a charge has been framed in 
the previous proceedings that charge is 
deemed to be annulled so soon as the Magis- 
trate agrees to the accused’s request and 
re-summons the witnesses, in the latter pro- 
ceedings, and, as in this case, in the later 
proceedings no charge was framed, the ac- 
cused should have been discharged and not 
acquitted. Curiously enough, there is little 
authority directly on the point, and we have 
been referred to a number of decisions in 
unauthorised reports for and against the 
view that the effect of the re-summoning of 
witnesses under proviso (a) to s. 350 (1), 
Criminal P. C., is to annul previous proceed- 
ings before other Magistrates including a 
charge, if one has been framed. Hence the 
Magistrate in the later proceedings tries the 
case, as the common phrase is “de novo” and 
he may discharge the accused. He need not, 
acquit them, as he must do, if the charge 
framed in the earlier proceedings is deémed 
to subsist for the purpose of the later pro- 
ceedings. Briefly, it is argued, the effect of 
an accused person demanding the re-sum- 
moning and re-hearing of witnesses under 
proviso (a) is the same as where a Magis- 
trate himself recommences a trial under 
sub-s. (1) of s. 350, Criminal P. C. 

We have also had cited to us cases from | 
unauthorised reports to support the con- 
trary view, namely that the effect of an ge- 
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cused demanding that the witnesses should 
be re-ssummoned and re heard under proviso 
(a) is not to annul a charge already framed 
in previous proceedings ; the charge sub- 
sists and the accused may be acquitted; they 
cannot be discharged. The majority of these 
rulings proceed for the most part on the 
general principle that the purpose of s. 350, 
Criminal P. C., isthat a case should be decid- 
ed by æ Magistrate who has recorded the evi- 
‘dence and he must be left free, irrespective 
of the action of his predecessor, to deal 
with the case as he thinks proper. ‘The con- 


trary view however is supported by a stricter’ 


reference to the words of the section itself. 

I do not however think it necessary to 
refer to more than two Sind cases, one 
Madras case, one Bombay case and one case 
from Oudh, for, it appears to me that the 
difference in the wording of sub-s. (1) of 
s. 350 and proviso (a) coupled with the fact 
that no distinction is made in proviso (a) 
itself between a case where all the witnesses 
have been re-ssummoned and re-heard or 
only some, leads to the conclusion that when 
. a Magistrate “‘recommences” a trial in the 
words: of the section, under sub-s. (1) he 
leaves everything in the previous trial be- 
hind, but when commences proceedings 
under proviso (a) and the accused demands 
all or some of the witnesses to be re-sum- 
moned or re-heard, he does not do so. He 
does not recommence the trial. He con- 
tinues the trial begun by his predecessor. 
Merely. the witnesses are to be re-summoned 
and re-heard as the accused demands, so that 
the Magistrate can himself see and hear the 
witnesses and record their evideuce, but all 
this evidence is related to the charge already 
framed by his predecessor ifa charge has 
been framed. Indeed, the learned Advocate 
for the applicant conceded that if the ac- 
cused demanded that some only of the wit- 
nesses should be re-sumimoned and re-heard, 
the charge if framed in the previous pro- 
ceedings would subsist for the purpose of 
the second trial, as clearly it must, for, upon 
the eyidence of some only of the witnesses 
it might be that a charge could not be fram- 
ed,. He argued, however, that if all the wit- 
nesses were to be re-summoned and re-heard, 
the charge would not subsist; and when 
asked how it would be if an accused asked 
for seven out of eight witnesses, he was com- 
pelled to say that either an accused would 
not be so foolish or the charge in the previous 
proceedings would subsist 

It is, in my opinion, upon a proper reading 
of the section, quite unnecessary to draw 
this arbitrary distinction between seven or 
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eight witnesses or some or all. Proviso (a) 
draws no such distinction, and I see no 
reason why I should do so. 5o far as the two 
Sind cases are concerned, there is a case, 
Sidik Khairmahomed v. Ahmed Ali (1), and 
though that case may be used in support of 
the argument that the position is the same 
where a Magistrate suo motu re-commences 
a trial under sub-s. (1) of s. 850, Criminal 
P.C., or re-summons and re-hears all the 
witnesses under proviso (a), this question as 
to whether a charge framed in the previcus 
proceedings is annulled when proceedings 
are taken under subs. (1) and subsists 
when proceedings are taken under proviso 
(a) was not considered and decided. All that 
was decided was that an accused is entitled 
to demand that all the witnesses shall be 
re-summoned and re-heard in any case and 
not only in acase where a charge has been 
framed. 

The second Sind case, Labhsina v. Emperor 
(2), follows the line of cases differing from 
the Madras case in T. Sriramulu v. Krishna 
Row (3) which took the view that ‘“‘lrial” in 
proviso (a) in s. 350 (1), Criminal P. ©., 
meant the proceedings after the charge has 
been framed and that before a charge had 
been framed there was no “trial” within the 
meaning of the proviso. Therefore, if a case 
was transferred from one Magistrate to an- 
other or was the subject of the succession of 
one Magistrate to another before a charge 
had been framed, the accused had no right 
to demand that the witnesses should be re- 
summoned or re-heard. From that position 
it was not difficult to argue that as the right 
under proviso (a) could be exercised only 
after a charge had been framed, the charge 
in the first trial subsisted for the purpose of 
the second trial. The Bombay case, Dagdu 
Govindshet v, Punja Vedu (4), refers to and 
differs from the Madras case on the point 
that proviso (a) can only apply to a case 
where a charge has been framed, but though 
the learned Judge referred to the fact that 
though a charge had been framed in the first 
proceedings the Magistrate discharged the 
accused as opposed to acquitting them in the 
second proceedings, a decision on this point 
was not necessary to the case because it was 


a case of awarding compensation under 
(L}20SLR 50; 92 Ind. Cas. 748;A I R 1926 Sind 
158; 27 Cr. L J 332, 
(2) 28S L R 239; 15k Ind. Cas. 213:4 IR 1934 
Sind 106; 35 Cr. LJ 1251;7 R S 46; (1934) Cr. Cas, 


834. 
(3) 38 M 585; 25 Ind. Cas. 1001; Al R 1915 Mad. 23; 
15 Cr. L J 673;27 M L J 589. : 
(4) IL R(1937) Bom. 211; 166 Ind. Cas. 598; 38 Cr, 
L J 250, 38 Bom. L R 1189;9 R B 217; ATR 1937 
Bom. 55. : 
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s. 250, Criminal P. C., and this could be done 
if accused were discharged or acquitted. 

Lastly, I refer to Kunwar Sen v. Emperor 
(5), where the learned Judge distinguishes 
between a case where a Magistrate decides to 
recommence the trial suo motu under sub- 
s.(1) and the accused asks for witnesses to 
be re-summoned and re-heard under proviso 
(a) in which case the charge framed in the 
preylous proceedings stands. The learned 
Judge refers in his judgment to the fact that 
the accused did not want to re-summon all 
the witnesses but only some and appears to 
distinguish between this case and acase where 
the accused wants all the witnesses re-sum- 
moned which would amount toa trial de 
novo, but, in a later passage in his judgment, 
the learned Judge appears to draw no dis- 
tinction between a case where an accused 
wants all the witnesses re-summoned and 
re-heard under proviso (a) and a case where 
an accused wants only some witnesses re- 
summoned and re-heard and with respect, I 
agree with that view because the words in 
the proviso themselves make no difference 
but put both cases on the same footing. 
Indeed, I should not use the words ‘‘de novo 
trial” witb respect to a case under proviso (a) 
at all. I should use the words used in the 
proviso. 

Coming then to the facts of the case be- 
fore us, I find the case was first tried by 
the Resident Magistrate, Hala, Mr. Bijlani. 
He heard the case and framed a charge, and 
the case then came before his successors 
Mr. Shewaram. The accused then exercised 


their right under proviso (a) and all the’ 


witnesses were re summoned and re-heard. 
The case was then transferred from Mr. 
Shewaram to Mr. Agha, Sub-Divisional Ma- 
gistrate, Hala; but he was transferred and 
was succeeded by Mr. Nabi Baksh who 
succeeded also to this case. The opponents 
did not claim what is called a “de novo 
trial,’ that isto say, they did not ask that 
all the witnesses should be re-summoned and 
re-heard, and on the finding of the Addi- 
tional Sessions Judge made on the admis- 
sions of the Advocates concerned, Mr Nabi 
Baksh did not recommence the trial with- 
in the meaning of sub-s. (1) as he was en- 
titled to do. He acted partly on the evidence 
of the complainant recorded by his predeces- 
sor ana re-summoned and re-heard the other 
witnesses. He did not therefore ‘ recom- 
mence” the trial within the meaning of sub- 
s. (1) whenit could be argued that as the 


(5) 8 Luck 286; 141 Ind Cas. 192; A IR 1933 Oudh 
86; 34 Cr. J 124,90 W N 1136; Ind, Rul (1933) 
Oudh 33; (1933) Cr, Cas. 168. 
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trial recommenced, so the change in the 
previous trial was part of proceedings that 
had been lawfully discarded and was to 
be ignored. The proceedings before Mr. 
Nabi Baksh were in effect merely a conti- 
nuation of the proceedings before Mr. Bij- 
lani by whoma charge had been framed, 
so that Mr. Nabi Baksh, when he took 
notice of this charge and related the evidence 
before him or recorded by him to thischarge, 
acted quite properly when finding that the 
charge could not be sustained upon the 
evidence, he acquitted and did not discharge 
the accused. I think, therefore the learned 
Judge was quite right when he found that 
the accused had been acquitted and not 
discharged and refused therefore to order - 
further inquiry as he might have done had 
the accused been discharged and not ac- 
quitted. I think, therefore, this revision ap- 
plication should be dismissed. 

Lobo, J—I concur. This is an applica- 
tion to revise an order of the Additional 
Sessions Judge of Hyderabad whereby he re- 
jected an application under s. 436, Criminal 
P. C., and declined to order further inquiry 
into the case of Crown (Pir Moasajan) 
v. Bachayo and four others, in which the 
Sub-Divisional Magistrate of Hala had made 
an order purporting to be under s. 258, 
Criminal P. C., acquitting the accused. The 
learned Additional Sessions Judge states : 

‘Accordingly I hold that the order of acyuittal in 
the present case did not amount to an order of djs- 


charge and that no further enquiry can bs ordered 
under s. 436, Criminal P. C. The application stands 


dismissed.” 


For a proper understanding of the im- 
portant legal point involved in this revision 
application, the circumstances leading up to 
it need to be set out. The applicant, Pir 
Moosajan laid information before the Police 
upon which after investigation the Police 
challaned the opponents before the Resident 
Magistrate of Hala under ss. 323, 324, 148, 
341,342 and 149, I. P. ©. The Resident 
Magistrate was then one Mr. Bijlani. The 
case proceeded before Mr. Bijlani for several 
montns and a charge was framed by him 
under s. 204, Criminal P. C. Before any 
further progress could be made Mr. Bijlani 
was transferred and succeeded as Resident 
Magistrate by one Mr, Shewaram. When 
this Magistrate commenced the proceedings 
in this case the opponents under proviso (a) 
to s. 350 (1), Criminal P. C , demanded that 
the witnesses be re-sutnmoned and re heard 
and the demand was complied with. The 
complainant was examined and cross-examin- 
ed afresh but at this stage the case was 
transferred to the Sub-Divisional Magistrate 
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of Hala, Mr. Agha. Very shortly thereafter 
and before Mr. Aghaeven took up the case he 
was transferred and succeeded as Sub-Divi- 
sional Magistrate, Hala, by Mr. Nabi Baksh. 
Before Mr. Nabi Baksh the opponents did not 
repeat their prayer under proviso (a) to s. 350 
(1), Criminal P. C., and Mr. Nabib Baksh 
proceeded with the case from where it had 
been left by Mr. Shewaram. He examined 
the complainant further and completed his 
evidence, he re-heard the remaining witnes- 
ses and ultimately passed an order acquit- 
ting the opponents unders. 258, Criminal 
P. C. Against this order the applicant ap- 
plied in revision to the Sessions Court of 
Hyderabad contending that the order of 
the learned Sub-Divisional Magistrate, Hala, 
was really one of discharge under s. 253, 
Criminal P. C., that the order was wrong 
and that further inquiry should be ordered. 
It is the dismissal of this application that 
the applicant seeks to have revised in the 
matter before us. 

The contention of the learned Advocate for 
the applicant is this: under s. 350 (1), 
Criminal P. C., the succeeding Magistrate 
“may re-summon the witnesses and recom- 
mence the inquiry or trial ; proviso (a) to 
s. 350 (1) enables an accused person to de- 
‘mand the adoption of this procedure should 
the succeeding: Magistrate not adopt it suo 
motu. The right of an accused person in 
this matter under the proviso is  co-ex- 
‘tensive with the power conferred on the 
Magistrate by sub-s. (1) of s. 350, Criminal 
P. C, When, on demand by the accused, 
the witnesses are resummoned the previ- 
ous proceedings, even including a charge 
if one has been framed, are wiped out 
and the Magistrate starts with a clean slate, 
he recommences the trial. In the present 
case when Mr. Shewaram on demand by 
the accused (opponents) re-ssummoned and 
started re-hearing the prosecution witnesses, 
‘the entire proceedings held by Mr. Bijlani 
including the charge framed by him were 
wiped out. Mr. Nabi Baksh merely continu- 
ed the proceedings started by Mr. Shewaram 
and the order of Mr. Nabi Baksh terminating 
these proceedings must, therefore, be deem- 
ed to be an order of discharge under s. 253, 
Criminal P. O., forno charge was framed 
by him under s. 254, Criminal P. ©. In sup- 
port of his contention the learned Advocate 
forthe applicant relied first on the Bench 
decision of this Court before it became a 
Chief Court in Sadik Khairmahomed v. 
Ahmad Ali (1). But the point decided in 
that case was entirely different as will ap- 
‘pear from the following passage in the judg- 
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ment : 

“Before the Resident Magistrate the accused in 
the case exercisirg the option given to them by proviso 
t3 s. 350, Criminal P. C., claimed what is usually known 
as a de novo trial. The learned Resident Magistrate 
has acceded to their request and proposes to hold a 
de novo trial. Against this order the applicant, who 
is the complainant in the case, applies in revision to this 
Couit and the point made by his Counsel before us is 
that the learned Resident Magistrate has no right to 
re-examine and re c:oss-examine the prosecution wit- 
nesses in the case, that under s 350 all he can legally 
do is to allow further cross-examinition of the com- 
plainant and the other prosecution witnesses and gene- 
rally to proceel with the case from the stage where 
the charge was framed.” 

This contention was held to be incorrect 
and the application for revision was on that 
ground alone dismissed. The judgment in 
this casein Sidik Khairmohomed v. Ahmad 
Ali (1), is mine and it may be said that 
there are certain passages in that judgment 
which to some extent justify the reliance 
the learned Advocate for the applicant places 
upon them in supporting his contention. For 
instance I have said : 

‘Section 350, Oriminal P. C., appears to us to be 
perfectly clear as to what the duties of a Magistrate 
are to whom a case has been transferred by another 
Magistrate who has heard it in part. Under sub-s, (1) 
of that section, the Magistrate has a discretion to re- 
summon the witnesses and recommence the enquiry or 
trial. If, however, he does not doso suo motu he is 
bound te do so if asked by the accused under pro- 
viso (a) to s. 350 which states: ‘In any trial the ac- 
cused may when the second Magistrate commences his 
proceedings, demand that the witness:s or any of them 
to be re-summoned and re-heard.’”’ 

The case in Labhsingh v. Emperor (2), 
which was referred to by the learned Ad- 
vocate forthe applicant is again cf no assist- 
ance to his argument. All that that case 
decided was that the contention, that in a 
warrant case proviso (a) tos. 350 (1), Cri- 
minal P. C., had no application and could- 
not be availed of by an accused person un- 
less a charge had been framed as till then 
there was no ‘trial’ of the accused person, 
was unsound and that the expression “any 
trial” in the proviso was 

“wide enough to include proceedings taken against an 
accused person ina warrant case prior to the framing 
ofa charge against him and an accusel person has an 
unfettered right even before the charge is framed 
against him todemand that the witne:ses examined 
by a Magistrate who has been transferred shouli be 
re-sumimoned and re examined before his successor,” 

The learned Advocate for the applicant 
has also referred us toa series of cases re- 
ported in unauthorized law reports in which 
certain Judges of various Courts in India 
appear to have taken a view of s. 350, Cri- 
minal P. C., similar to that contended for 
by the learned Advocate: Abdul Hakim v. 
Haji Abdul Aziz. (6), Daroga Chowdhury v. 

(6) A I R 1933 Posh. 78; 146 Ind. Cas. 443; 35 Cr, 
L J 170; (1933) Cr. Cas. 1311, 6 R Pesh, 18. 


Ag 
Emperor, 20 Cr. L. 6. 688 (7), Jago Singh 
v. Emperor, 20 Cr. L. J. 870 (8), Sar- 
dar Khan Sahib v. Athanulla (9), Nara- 
yana Reddi v. Bojanna (10), Sriranga Chet- 
iiar v Subramania Asari (11) and Sheoraj- 
sai v. Dani (12), are some of these cases ; 
but with all respect to these learned Judges, 
the plain language of s.350, Criminal P. ©., 
appears to meto be against that interpre- 
tation and their decisions appear to be based 
more on general considerations of the inten- 
tion of the Legislature than on a considera- 
tion of the wording of the section itself. [ 
think it far more satisfactory in a matter 
such as this where a section of the Criminal 
P.C. calls for interpretation to seek that 
interpretation first in the wording of the 
section itself. It has been held by their 
Lordships of the Privy Council that where 
the language of a statute is plain and 
unambiguous it is idle to seek for a con- 
struction outside the limits of the statute 
and by reference to the intention of the 
Legislature. In Nuralhagshah v. Emperor 
(13), the learned Chief Judge, then the Judi- 


cial Commissioner of Sind, stated : 

“In my opinion thereforeto read into sub-s. (2) 
the words ‘good faith’ is to read into the sub- 
section words which the Legislature purposely omitted. 
If subsequent events show that the protection afforded 
by the Act as now amended is too wide, the Legislature 
may amend the Act, but it is our duty to respect the in- 
tention of the Legislature as expressed in its enactments. 
It is our duty to interpret and apply the laws but it is 
not our duty to amend them. It is not our duty to vary 
the words of the statute in an endeavour to meet a par- 
ticular case,” 


Section 350, Criminal P. C., deals with the 
procedure to be adopted whenever any 
Magistrate after having heard and recorded 
the whole or any part of the evidence in an 
inquiry or a trial ceases to exercise jurisdic- 
tion therein and is succeeded by another 
Magistrate who exercises such jurisdiction. 
It provides first that the Magistrate so suc- 
ceeding may act on the evidence so recorded 
by his predecessor or partly recorded by his 
predecessor and partly recorded by himself 
or that he may re-summon the witnesses and 
recommence the inquiry or trial. Nothing 

7) 20 Cr. L J 638; 52 Ind. Cas. 398; Ai R 1919 Pat. 


78. 

(8) 20 Cr. L J 820; 53 Ind. Uas. 820;A IR 1919 
Pat, 311. 
. (9) A I R1925 Mad. 174; 85 Ind. Cas, 254; 26 Cr. L 
J 510;47 ML J 926; 20 LW 847. 

(10) A I R 1925 Mad, 1289; 90 Ind. Cas. 668, 26 Cr. 
L J 1596; 49M L J 423; (1925) M W N 602. 

(11)A I R 1927 Mad. 81; 99 Ind. Cas, 55; 28 Cr. Ld 
23; 24L W 640; 38 M LT 137. 
> (12) AL R1981 Nag. 39; 130 Ind. Cas. 825; 32 Cr. L 
J 603;27 N L R 13; Ind. Rul. (1931) Nag. 73; (1931) 
Cr. Cas. 223. 

(13)32S L.R 567; 169 Ind. Cas, 274; AI R 1937 
Sind 129: 38 Cr. L J 723; 9 RS 257 (£ B). 
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can be more plain than the language em- 
ployed in this sub-s. (1) of s. 350, Criminal 
P. C. The succeeding Magistrate may merely 
continue the case from the stage where it 
has been left by the Magistrate whom he 
succeeds or he may recommence the inquiry 
or trial by resummoning the witnesses. 
Proviso (a) to s. 350 (1), Criminal P. C., pro- 
vides that : è 


6 

“In any trial the accused may when the second 
Magistrate commences his proceedings, demand that the 
witnesses or any of them be re-summoned and re- 
heard.” 


Obviously the proviso is intended to give 
an accused person the right to insist that 
the Magistrate who tries him should himself 
hear all the witnesses who depose against 
him and have the advantage of marking 
their demeanour. If, therefore, the Magis- 
trate under subs. (1) of s. 350, Criminal 
P. C., should desire to act on evidence partly 
recorded by his predecessor, under the pro- 
viso, the accused in the case has the right 
to demand that he should not do so, but 
that he should re-summon and re-hear all or 
any of the witnesses. Where under sub-s. (1) 
of s. 350, Criminal P. C., the Magistrate re- 
summons the witnesses who have already 
been examined by his predecessor the Legis- 
lature states in so many words that he recom- 
mences the inquiry or trial, but no such 
words are used in proviso (a) if on the 
demand of an accused person the Magis- 
trate re-summons and re-hears all or any “of 
the witnesses. The omission cannot be said 
to be accidental; it is clearly intentional, 
and to my mind it is clear on a, comparison 
of the wording of sub-s. (1) of s. 350, Grimi- 
nal P. C., and the wording of proviso (a) 
that whereas it was intented by the Legis- 
lature that the succeeding Magistrate should 
have the power to recommence an inquiry 
or trial, the accused should have no such 
corresponding right to compel the Magis- 
trate to recommence the trial, but that he 
should have a right only to insist that the 
succeeding Magistrate should himself hear 
all the evidence that has been led against 
him by the prosecution. To my mind}: it is 
idle to contend that under the proviso when 
an accused person demands that the wit- 
nesses be re-summoned and re-heard the 
entire proceedings of his predecessor are 
wiped out and the Magistrate must begin 
with a clean slate. The proviso states that the 
accused may demand that tne witnesses or 
any of them be re summoned and re-heard. 
Suppose, in any case where six witnesses 
have been examined by the prosecution and 
the accused under proviso (a) demands of the 
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succeeding Magistrate that only one of them 
or two of them be re-summoned and re- 
heard, how can it be said that the entire pro- 
ceedings of the predecessor of the Magistrate 
are wiped out ? And surely it cannot he con- 
tended that these proceedings are wiped out 
in the case when an accused person demands 
that all the witnesses be re-summoned and 
re-heard and the proceedings are not wiped 
out whef the accused demands that only 
some of the witnesses be re-summoned and 
re-heard. I think it clear, therefore, that in 
interpreting proviso (a) to s. 350 (1), Criminal 
P. ©., it is not permissible to go beyond the 
language of that proviso, language which 
is clear and unambiguous. The entire right 
of an accused person in the circumstances 
contemplated and provided for in s. 350, 
Criminal P. C , is to demand that the Magis- 
trate who is to try him and pronounce judg- 
mentin his case should himself have seen 
and heard all the witnesses who depose 
against him. 

Nor does such an interpretation involve 
any practical difficulty. Ifsome of the wit- 
nesses have already been examined by a 
preceding Magistrate and the accused has 
demanded that those witnesses be re-sum- 
moned and re-heard their depositions when 
re-summoned and re-heard are to be substi- 
tuted for their original depositions, but apart 
from this, the proceedings of the preceding 
Magistrate form part and parcel of the 
record, and if these proceedings include a 
charge, the charge is unaffected by the fact 
that the Court complies with the demand 
of an accused person under proviso (a) to 
s. 350 (1), Criminal P. CO. Ifby reason of 
the evidence recorded by the succeeding 
Magistrate he considers that that charge 
needs amendment he has the power of 
amending the charge under s. 227, Criminal 
P.C. Ifon the evidence which he records 
he is of opinion that the charge cannot be 
sustained he will acquit the accused under 
s. 258, Criminal P. CO. I can therefore see no 
difficulty whatever in construing s. 350, Cri- 
minal P. Q., in accordance with the plain 
meaning of its unambiguous language. Inthe 
present case, therefore, the order passed by 
the Sub-Divisional Magistrate of Hala, Mr. 
Nabi Baksh, clearly amounts to an order of 
acquittal under s. 258, Criminal P. Œ., and 
the leayned Additional Sessions Judge of 
Hyderabad was, therefore, right in refusing 
to order further inquiry into the case under 
s. 436, Criminal P. C. I accordingly agree 
that this revision application must be dis- 
missed, 

s? Application dismissed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 247 
of 1940 
_ August 29, 1941 
CHATTERJI AND MANOHAR LALL, JJ. 
JADO SINGH AND ANOTHER— 
APPELLANTS 
VETSUS 
BISHUNATH LAL KANEDIA 

MARWARI AND ANOTHER — RESPONDENTS 

Landlord and tenant—Rent, suit for—Whether 
governed by Tenancy Act or Transfer of Property 
Act (IV of 1882), depends on nature of original 
tenancy—listoppel—It must be pleaded at trial—It 
cannot be allowed to be raised for first time in ap- 
peal, 

The provisions of the Tenancy Act apply if the 
Jease is for agricultural purposes and not because the 
land is agricultural, or, in other words the applica- 
bility of the Tenancy Act depends upon the nature 
of the original tenancy’ and not on the character of 
the parcels which go to compose the land forming 
the tenancy. 

Where, therefore, the object of the tenancy created 
in 1918, by the original occupancy tenant was not 
for agricultural purposes, but the nature of the origi- 
nal tenancy was undoubtedly agricultural, in a suit 
to recover rent: 

Held, that the suit was governed by Bihar Ten. 
Act and not by T. P. Act. 

In order to avail of the doctrine of estoppel, estop- 
pel must be pleaded at the trial so that the parties 
may be able to show that there is no room for the 
applicability of the doctrine of estoppel in the parti- 
cular case. Where the party has not pleaded estop- 
pel in the trial Court the Court should notallow the 
question of estoppel to be raised for the first time in 
appeal. 


A. from a decisicn of the Subordinate 
Judge of Patna, dated January 20, 1940, 


Mr. G. P. Singh, for the Appellants. 
Mr. Sarjoo Prasad, for the Respondents, 


Manohar Lall, J.—This is an appeal 
by the plaintiffs who are aggrieved by the 
appellate decision by which they have been 
given a decree for rent against the defen- 
dants foran amount less than what they 
claimed in the plaint, overruling the deci- 
sion of the learned Munsif, who had 
decreed the suit of the plaintiffs for the 
full amount claimed, although ata reduced 
rate of interest. The sole question for 
determination in the appeal is whether the 
provisions of the Ben. Ten. Act or of the 
T. P. Act apply to regulate the relationship 
of the parties in the circumstances narrated 
below. 

The facts are no longer in controversy, 
On November 14, 1918, the defendant enter- 
ed into possession of the land for which the 
rent is claimed on the basis of a, registered 
patta agreeing to pay annual rental of 
Rs. 32, The land consists of a number 
of plots which belonged at one time to 


600 7 


Mithu Singh, who executed a will on 
January 10, 1930 in favour of his aunt, 
Biko Kuer, who in her turn executed a 
deedof gift in favour of the plaintiffs on 
December 7, 1930. Mithu Singh had settled 
the land with defendant No. 1 who was 
formerly the manager of the Gausala 
institution defendant No 2 is the present 
manager. On these allegations the plaintiffs 
instituted the present suit on September 12, 
1938, for recovery of the arrears of rent for 
the years 1340 to 1345 Faslv. 

The defence to the action was that the 
plaintiffs had no right to maintain the suit, 
because the will by Mithu Singh in favour 
of his aunt had never been admitted to 
probate; secondly, that the plaintiff being 
himself an occupancy raiyat had no right 
to recover rent at a wate higher than 
that provided by s. 48 of the Ben. Ten. Act; 
and lastly, that the claim for the years 
1340 and 1341 Fasli was barred by limi- 
tation. 

The Courts below have concurrently held 
that the plaintiffs have a right to maintain 
the action, because notwithstanding the 
fact that the will has not been admitted to 
probate the plaintiffs are the heirs of Mithu 
Singh, who died without leaving any son. 
This finding was not challenged before us. 


: The serious question which was argued 
before us was that the defendant 1s estopped 
from going behind the recitals in the 


lease of November, 1918, and tbere- 
fore, it must be held as between the 
plaintiffs and the defendant, that the 


plaintiffs let the land in their capacity 
as co-sharer landlords of village Mokameh; 
in other words the argument was that 
s. 48 of the Ben. Ten. Act has no application 
and the suit must be governed by the pro- 
visions of the T.P. Act. The defendants 
on the other hand contend that when it 
has been found as a fact that the plaintiffs’ 
predecessor wasin possession of the sult 
land asa raiyat of an occupancy holding, 
the provisions of s. 48 of the Ben. Ten. Act 
apply. They also assert that estoppel was 
never pleaded in the Courts below and the 
parties fought out the case upon the issue 
as to whether the disputed land was the 
occupancy holding of Mithu Singh or 
was his bakasht land as a co-sharer land- 
lord. 


Gur atiention was drawn to a large num- 
ber of cases where apparently contradictory 
views have been taken in the Calcutta 
High Court. The earlier case upon the point 
is Bamandas Bhattacharjee v. Nilmadhab 
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Saha (1) which was doubted in Chandi 
Charan Nath v. Samla Bibi (2). Mr. Justice 
Ashutosh Mukherjee was a party to both 
these decisions. 

But there is no question that 1t has now 
been authoritatively settled that the provi- 
sions of the Ben. Ten. Act apply if the lease 
is for agricultural purposes and not becayse 
the land is agricultural, or, as has been 
stated in a number of cases, the applicabili- 
ty of the Ben. Ten. Act depends upon the 
nature of the original tenancy and not on 
the character of the parcels which go to 
compose the land forming the tenancy. 
If this rule is applied it is obvious that 
though on the findings of fact of the 
Courts below the object of the tenancy 
created in 1918 was not for agricultural 
purposes, but the nature of the original 
tenancy was undoubtedly agricultural. 

I do not think it is necessary to decide as 
to which is the correct view, namely, 
whether the principle enunciated in Baman- 
das Bhattacharjee v. Nilmadhab Saha 
(1) should be preferred to the doubting 
decision of Beachcroft, J.,in Chandi Charan 
Nath v. Samla Bibi (2) but Iam inelined 
to agree with the view taken by Beach- 
croft, J. that in order to avail of the doctrine 
of estcppel, estoppel must be pleaded. at the 
trial so that the parties may be able to 
show thatthere is no room for the appli- 
cability of the doctrine of estoppel in the 
particular: case. As that has not been 
done and the parties wentto trial upon the 
plain issue as to whether Mithu Singh was 
originally an occupancy raiyat, we should 
not allow the question of estoppel to be 
raised for the first time inappeal. It is true 
that the recitals in the permanent lease of 
1918 describe Mithu Singh as by profession 
zamindar and cultivator and co-sharer 
malik of village Mokameh and the recitals 
begin with the statement that he is settling 
16 kathas of khudkasht land at an annual 
rental of Rs. 32 for building a house and 
that the patta is a mokarrart dauamr 
patta, but in the Oourts below these 
recitals in the document were merely 
treated as pieces of evidence which had to 
be considered by the Courts of fact along 
with the other evidence adduced. 

What then are the findings of fact in 
this case ? Ji, is the admitted case ,of both 
the parties that the land in dispute was the 
occupancy holding of Mithu Singh and 


(1) 44 C 771; 35 Ind. Cas. 754; 20 CW N 1340; 24 
OL J 541; AI R 1917 Cal. 515. 

(2) 220 W N 179; 44 Ind. Cas. 254; 280 LJ 91; 
AIR 1918 Cal, 917. . 
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that Mithu Singh was the occupancy raiyat 
of the plots in question. It has also been 
established thatat the time when this land 
was given in lease, the holding out.of which 
the tenancy was so carved out was an 
agricultural holding and so it follows ‘that 
the case is governed by the provisions of the 
Bihar Ten. Act. 
- For these reasons I agree with the deci- 
sioù of*thelearned Subordinate Judge that 
the defendant No. 2 is an under raiyat 
under the. plaintiffs-and is liable to pay 
rent atan annual jama of Rs. 6-11-5 dams 
and ‘not at the jama of Rs. 32. 

The appeal fails and is dismissed with 
costs. 
-~ The cross-objection was not pressed and is 
dismissed. ; 


; Chatterji, J.--I agree. 
side; s = 3 Appeal dismissed. 


CALCUTTA HIGH COURT 
Suit No. 2230 of 1940 > 
March 12, 1941 
LORT-WILLJAMS, J. Mr 
> . DEOKINANDAN DALMIA— 
l a PLAINTIFF i 
i i VETSUS PON i 
BASANTLAL GHANSHYAMDAS— 
l -_ : DEFENDANT | a ok ! 
e Arbitration Act (X of 1940), ss. 32, 33—Claim to 
set aside-arbitration award or challenge arbitration 


agreement should be made by application and not by 
sutt—A pplication under s. 33—Question whether con- 


- 


tract is gaming and wagering cannot be tried on- 


afidavits—Application should be heard with wit- 
Nesses., - ~ | 
- In view of ss, 32 and 33, Arbitration Act claims to set 
aside arbitration awardsor challenge arbitration agres- 
ments should be made by applications to Court and 
decided on affidavits, or on other evidence if deemed 
expedient by the Court, and not by means of 
sult. 


‘In an application under s. 33, Arbitration Act, the 


question whether the contracts were gaming and wager- - 


ing contracts cannot conveniently be tried on affidavits 
and hence the application should be set down for hearing 
with witnesses. 


Mr. R. S. Bachawat, for the Plaintiff. 


Mr. B. M. Agarwalla, for the Defendant. 


Judgment —In this suit the plaintiff . al- 
Jeges that on or about September 8, 1939, 
it was, orally agreed between the parties that 
the plaintiff would enter into contracts by 
way .of gaming and wagering with the de- 
fendant firm for the purchase and sale of 
hessian and gunny bags. In pursuance of 
‘that agreement dealings commenced, with 
“the result. that the defendant firm has pre- 


~ 
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ferred a claim for Rs; 15,100 before the Tri: 
bunal of Arbitration, Bengal Chamber of 
Commerce. The plaintiff alleges that neither 
party ever intended that there should be 
any actual transfer of goods, that only dif- 
ferences were to be paid or received, and 
that all the transactions were wagering 
transaction and as such are void, inoperative 
and unentforcible. He has not submitted to 
the jurisdiction of the Tribunals, and says 
that they have no jurisdiction but that he 
has reasonable apprehension that if the con- 
tracts are left outstanding he may be caused 
serious injury. He claims a declaration that 
the transactions are void, delivery and 
cancellation of the alleged contracts, and an 
injunction, by which,-presumably, he means 
an injunction to restrain the Tribunal of 
Arbitration from proceeding with the arbi- 
tration. The contracts were all in writing 
or print, and contained an arbitration clause 
to the-following effect : 

“Al matters, questions, disputes, difference and/or 
claims arising out of and/or concerning and/or in con- 
nection with and/or in consequence of or relating to 
this contract whether or not the obligations of either 
or bcth parties under this contract. be subsisting at 
the time of such dispute and whether or not this 
contract has been terminated or purported to be ter- 
minated or complied shall be referred to the arbi- 


tration of the Bengal Chamber of Commerce under 
the rules of its Tribunal of Arbitration for the time 


. being in force and according to such rules the arbitra- 


tion shall be conducted.” 

The defendant has applied asking, inter 
alia, (a) that the suit be marked as a com- 
mercial cause, (b) that it be dismissed with 
costs, and (c) alternatively, for suitable direc- 
tions for the expeditious hearing of the suit. 
On his behalf, it has been argued that the 
suit should be dismissed owing to the pro- 
visions of the Arbitration Act, 1940. Sec- 
tion 32 of that Act provides that : 

“Notwithstanding any law for the time being in 
force, no suit shall lie on ‘any ground whatsoever 
for a decision upon the existence, effect or validity 
of an arbitration agreement or award, nor shall any 
arbitration agreement or award be set aside, amend- 


ed, modified or in any way affected otherwise than 
as provided in this Act.” . 


And s. 33 provides that : 

“Any party to an arbitration agreement 
person claiming under him desiring to challenge 
the oxistence or validity of an arbitration agreement 
oran award or to have the effect of either deter- 
mined shall apply to the Court: and the Court shall 
decide the question on affidavits : 

Provided that where the Court deems it just and 
expedient, it may set down the application fer 
hegiing on other evidence also, and it may pass 
such orders for discovery and particulars as it may do 
in a suit.” 


The prosecution of the claim of the plain- 
tiff will undoubtedly affect the arbitration 
agreement, and a decision in his favour 


Or any 
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would result in a declaration that the agree: 
ment did not exist, or a decree setting it 
aside. On behaif of the plaintiff ceriain cases 
have been cited, but those decisions were 
based upcn the law existing prior to the 
passing of the Arbitraticn Act, 1940 That 
Act was intended to and did alter the law, 
and one of the main objects of the Act was 
to provide that claims to set aside arbitra- 
tion awards or challenge arbitration agree- 
ments should be made by applications to 
Court and decided on affidavits, or on other 
evidence if deemed expedient by the Court, 
and not by means of suit. Having regard to 
the provisions of these sections this suit 
does not lie and must be dismissed. But in 
order to save costs, I will treat the plaint 
as an application under s. 33, and setit down 
for hearing with witnesses, because the 
question whether the contracts were gaming 
and wagering contracts cannot conveniently 
be tried on affidavits. There will be an order 
for discovery within a fortnight and the case 
will come into the list for hearing a week 
after the Easter Vacation. The defendant is 
entitled to any extra costs which have been 
caused by filing a suit instead of proceeding 
under the provisions of s, 33, including the 
costs of this application. 


8. l Order accordingly. 
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PATNA HIGH COURT 

Death Reference No. 19 of 1941 
and 

Criminal Appeal No. 216 cf 1941 

September 2, 1941 
MANOHAR LALL AND ROWLAND, Jd. 
i EMPEROR—PROSEOUTOR 
Versus 
DUBAI— Accusrp— 


APPELLANT 

Criminal Procedure Code (Act V of 1898), s. 164 
—Confession recorded under—No form of questions 
is prescribed by s. 164 (8) from which Magistrate 
must satisfy himself that he believes that confession 
was made valuntarily—Defect in compliance with 
sa 164 can be cured unuer s. 533 by taking Magis- 
trate's evidencc—W hether confession is voluntary or 
nut is question of fact—Criminal trial—F rst in- 
formation report—Statement in, whether substantive 
evidence—Its purpose stated—Sentence—Facts clear— 
Onus is upon accused to show circumstances bringing 
offence within category of those where capital sen- 
tence should not be imposed. 

A confession recorded under s. 164, Criminal P. C., 
cannot be said to be bad merely because it does not 
disclose all the questions and answers put and re- 
ceived. All that the law requires is that the Magis- 
trate should put some questions to the accused so 
that it may appear satisfactorily that the accused was 
making & voluntary statement. No form of questions 


EMPEROR V. DUBAI (PAT.) 


196 IC 


is prescribed by s. 164 (3) from which the Magistrate 
must satisfy himself that he believes the confession 
was made voluntarily. The questions recorded as 
having been put and the answers given as well as 
the demeanour of the accused may well have convine- 
ed the Magistrate that the confe sion was a voluntary 
one. Moreover under s, 533 a defect in the compli: 
ance with the provisions of ss 164 or 364 can be 
cured by evidence taken by the Court before which 
the confession or statement of the accused person is 
tendered. 43 Ind. Cas, 423 (2), relied on. : 

Held, that the confession was a voluntary confes- 
sion and was admissible in evidence. [p. 859, col. 2.] 

Per Rowland, J.—It isa question offact for the 
trial Court whether a confession was veluntary or 
not. [p. 858, col. 1.] 

The statement in the first information report is not 
a piece of substantive evidence. Its chief purpose 18 
to acquaint the Course with the case which the pro- 
secution has set out at the earliest stage and the 
statement is admissible merely to corroborate or con- 
tradict the maker thereof. (p. €55, col. 1.) 

When the facts are clear, the onus is upon the 
accused to show the circumstances which would bring 
the offence within thecategory cf thoseoffences where 
capital sentence should not be imposed. [p. 856, col. 2.] 


Death Reference made by the Sessions 
Judge, Chaibassa, dated August 12, 1941, by 
his Letter No. 276 C. 


and 
Cr. A. from a decision of the Sessions 
Judge of Manbhum-Singhbhum, -dated 


August 11, 1941. 


The Government Advocate, for the Crown. 
Mr. A. B. Jha, for the Accused. 


Manohar Lall, J.—This is a reference 
under s. 874 of the Criminal P. O. by the 
learned Sessions Judge of Singhbhum dated 
August 11, 1941, by which he sentenced 
Dubai Majhi alias Ungu Majhito death and 
has submitted the proceedings for the con- 
firmation of this Court. The accused has 
also preferred an appeal from jail dated 
August 16,1941. The appeal and the refer- 
ence will be disposed of together. 

At about 8 a.m. on July 29, 1940 Hira 
Santalin aged about 25 resident of village 
Kapui Police Station Chakradharpur was 
killed as a result of serious injuries inflicted 
on her in a field near that village. The pro- 
cecution case is that the appellant was res- 
ponsible for her death by killing her. with 
an axe resulting in instantaneous death., The 
motive alleged by the prosecution was that 


` owing to the annoyauce felt by the appellant 


for allowing her land, which she had 
inherited frcm Ler deceased father to be 
looked after by the brother of the appellant 
Salkan the appellant was so provoked that 
he killed her own cousin. The appellant 
and Salkan Majbi are the sons of Uday 
Majhi. Hira Santalin was the daughter of 
Bhogan Majhi an elder brother of Uday 
Majhi. Information of this occurrence was . 
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given to the Police Station at 5 P.M. by 
Chandra Mohan in the form of a report by 
Turi Munda of Kapui that the appellant on 
coming from village Inchinda had killed a 
woman named Hira Santalin of village 
Kapui by cutting her head into pieces with 
a tangi. The Sub-Inspector of Police after 
recording the case immediately set out for 
the place of occurrence where he reached at 
7-30 PM, But before he left the Police 
Station he deputed Babu Ramdeo Narayan 
Singh a Junior Sub Inspector to proceed to 
‘village Ichinda to arrest the accused who 
was said to be residing there. This Officer 
reached village Ichinda promptly at about 
9-30 P. M. and was able to arrest the appel- 
lant who was found lying on a khatia in the 
house of his father’s sister Salo Santalin. 
On August 1, 1940, the accused who was for- 
warded on July 30, 1940, by the Sub-Inspec- 
tor to have his confession recorded appeared 
before the Magistrate who after putting ques- 
tions which will be considered hereafter 
satisfied himself that the accused was going 
to make a voluntary confession. His con- 
fession was recorded at about 2-45 P. M. on 
August 1, 1940. In that confession the 
accused stated that Salo his father’s sister, 
Labho and Bhogla told him that ‘Hira 
Santalin does such and such thing, kill her’. 
Thereupon he says that he went and killed 
Hira with an axe this confession was re- 
tracted when the case came for trial before 
the Sessions Judge. On the conclusion of 
their invertigation the Police sent up the 
charge sheet on August 9, 1940. The com- 
mitment proceedings were concluded with 
equally commendable speed on September 
20, 1940, but the trial before the Sessions 
Judge did not begin till August 4, 1941. 
The trial was held with the aid of assessors 
three of whom were of opinion that the 
accused was not guilty and that it was un- 
Safe to rely upon confession made by the 
accused before the Magistrate and also 
because the Chemical Examiner’s report did 
not show that any human blood was found 
on the dhoti of the deceased. This is how 
the opinion was recorded by the learned 
Sessions Judge. Obviously he meant to say 
that no human blood was found on the dho?? 
of the accused. I should have stated that 
the axe with which the crime was said to 
have been committed and the dhot: which 
was seized by the Junior Sub Inspector from 
the person of the accused when he was 
arrested were sent to the Chemical Ex- 
‘aminer for report. The result of the 
Chemical Examiner’s analysis is that blood 
was detected in stains on the tangi and on 
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the dhoti but regarding the origin of the 
blood the report was to the effect that owing 
to disintegration of the blood stains their 
origin could not be determined. 

The evidence to prove the occurrence 
resulting in the death of Hira Santalin con- 
sists in the main of the evidence of three 
eye-witnesses, namely, Choto Sona Majhi 
P. W. No. 3, Madu Ho, P. W. No. 4 and 
Bagan Majhi, P. W. No. 5. It will be useful 
to give the substance of the evidence given 
by hoto Majhi. He states that on a Monday 
about a year ago at about 8 a. m. while he 
was repairing the ridge of the field of Duka 
Majhi, he heard the cry of Hira ‘Oh mother, 
I am being killed’. The cry was coming 
from a place close to a spring. The witness 
went towards that side and saw the accused 
striking Hira with an axe on her head. The 
witness was then at a distance of 150 yards, 
In cross-examination he stated that he saw 
the accused fleeing towards Inchinda village 
and that he did notsee any other person of 
the neighbouring fields running to the spot 
although a number of women came to that 
spring soon afterwards to fetch water. The 
witness also found a tangi in the field of 
Bodro where the accused is said to have 
thrown it after he had attacked Hira. The 
cross-examination of this witnessis short and 
nothing has been elicited which would lead 
us to hold that the evidence of this witness 
should not be believed. The next eye-wit- 
ness is a boy aged 14, Madu Ho, P. W. No. 4. 
His evidence is also to the same effect He 
heard a cry when he was taking his buffaloes 
to his field for yoking them to the plough 
and he saw the accused giving blows with 
his axe to the deceased in the field of Labho 
Majhi. The accused thenran away to his 
house. The cross-examination of this wit- 
ness is very short and the only fact elicited 
was that the witness did not see any one 
going towards the spring; nor did he see 
accused bending down at any place near the 
spring. The last witnessis a boy aged 8, 
Bhagan Majhi, P. W. No. 3 who stated that 
he saw the accused giving blows to Kede, 
(the deceased was also called Kede in the 
village) with an axe. He sawthe assault 
from a distance of about 100 yards. The 
accused then ran away throwing the axe 
in the field of Bodro. The cross-exami- 
nation of this witness was recorded in 
the form of questions and answers. The 
only questions relevant to the occurrence 
were whether the witness saw any femaies 
collect near the spring, or wheter any one 
else went to that place before the collection 
of the females and lastly as to the number 
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of. blows dealt on the deceased. Having 
read and considered the evidence of these 
three witnesses, it is difficult to come to any 
other conclusion than that arrived at by the 
learned Sessions Judge, namely, that these 
witnesses are competent witnesses whose. evi- 
dence should be accepted. 

The learned Advocate for the appellant in 
the course of a strenuous and careful -argu- 
ment submitted that-the-prosecution has not 
been able to prove the motive which they 
alleged for the murder. He pointed out 
that it is difficult to believe that the accused 
after a lapse of six years would suddenly 
take it into his head to kill Hira Santalin 
simply because she was allowing her lands 
to be looked after by Salkan Majhi. He 
urged that it was far more likely that in 
these : circumstances the” accused would 
attack Salkan and not Hira. The evidence 
for the prosecution that the accused was 
annoyed owing to the attitude of Hira in 
allowing her lands to be looked after by 
Salkan Majhi is not convincing. Although 
a number of villagers of Kapni have been 
examined nobody was able to give any 
details of any- serious difference which arose 
between Hira Santalin and the accused on 
account of her allowing Salkan to look after 
her land. It must be remembered that Hira 
Santalin was, at least for the time being, 
the rightful owner of the lands which 
descended to her as the sole heir of her 
deceased father and nobody had any right 
to interfere as to how she should allow her 
lands to be looked after. On the other hand 
the evidence on the record shows that the 
accused was living in village Ichinda for 
about 5 and 6 years before the occurrence in 
the house of his father’s sister and was 
making a living by preparing biris—See 
for instance, the evidence of P. W. No. 14 
Rajendra Tanti. 

Suggestions were made by the cross- 


examiner to a number of witnesses that Hira: 


Santalin although aged 25 was still un- 
married. No witness while-admitting this 
could say why she remained unmarried; 
but they all persisted 'in saying that there 
was nothing against her character even 
though she was unmarried at such an age. 
It was also suggested that there was some 
sort of criminal intimacy between Salkan 
and Hira; but asin the case of the former 
suggestion, this suggestion remained at the 
stage of a suggestion only and there is no 
evidence to support the truth of this sugges- 
tion. It is impossible for the Court to resort 
to any surmise or conjecture and all that can 
be safely held-is that there is no evidence 
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to support the motive for the occurrence as 
was Suggested by the prosecution; nor was 
there evidence to support the motive which 
has been suggested on behalf of the accused 
In cross examination although this motive sc 
suggested finds place in the confession. | 
The prosecution also relies upon the 
confession which was re-tracted. The leari- 
ed Advocate on behalf of the appellant argu: 
ed that no reliance should be placed: upon 
this confession not only because it had been 
retracted but also because it has not been 
recorded in accordance with law. He argu- 
ed thatthe provisions of s. 164 of the Cri 
minal P. C. had been violated in that the 
learned Magistrate had not put proper ques: 
tions which he ought to have put before pro- 
ceeding to record the confession and in, par- 
ticular reliance was placed upon the case of 
Jiodhan Bhuin v. Emperor (1), where Mr. 
Justice Roe inan agreeing judgment thought 
that it was the duty of the Magistrate to 
question the accused closely as to his. motives 
in making a consession before the confession 
can be recorded. A large number of autho: 
rities were also cited by the learned Advo- 


cate where apparently contradictory ‘views ` 


have been taken as to the nature of ques: 
tions which should be put to the accused 
by the Magistrate who proposes to record 
the confession of that accused. It may be 
said that at a proper place when it is neces: 


sary to examine that question it will be. 


found that the various dicta of the learned 
Judges had special significance with regard 


to the facts of the case which arose for deci: 


sion before them. Itisenough in the pre: 
sent instance to point out thatin the deci- 


sion of this Court in the Full Bench ease | 


of Ghinua Oraon v. King-Emperor (2) the 


matter with which we are concerned was ' 


considered where the learned Chief Justice 


who delivered the judgment of the Full - 


Bench pointed out, if I may say so with res- 
pect, the correct view of the matter at 
p: 30154: ; 

“The last objection that the confession was on the 
face of it bad as it did not disclose all the questions’ 
and answers put and received must also fail. No 
form of questions is prescribed by s. 164 (3) from: 


which the Magistrate must satisfy himself that he - 


believes the confession was rade voluntarily. The 
questions recorded as having been put and the-ans-' 
wers given as well as the demeanour of the appellant 
may well have convinced the Magistrate that the: 
confession was a voluntary one, and there is no reason’ 
to suppose that the recorded statement does not re- 


(1) AI R 1917 Pat. 475; 39 Ind. Cas. 991; 1 PLW 
388: 18 Cr. L J 623 


(2) 3 PL J 291; 43 Ind. Cas. 423; 4 P L W 14; (1918) 
Pat. 57: 19 Cr. LJ 135; A I R 1918 Pat. 179(F B). ` 


. 
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cord all the questions put. Moreover under s. 533 a 
defect in the compliance with the provisions of s. 164 
or 364 can be cured by evidence taken by the Court 
before which the confession or statement of the accused 
person is tendered. In the present case the Magistrate 
was examined by the Court and deposed that the state. 
ment was recorded as given and that he was satisfied 
that it was voluntarily made.” 


.Having in view these observations, I now 
approach to considerthe question raised by 
the leamaed Advocate as to the admissibility 
of the confession of the present accused. I 
find that the Magistrate first satisfied him- 
self as to the date and place where the ac- 
cused was arrested and the place or places 
where he was kept and the place where he 
was last in custody before he appeared þe- 
fore the Magistrate. After that he put to 
him the usual question of warning that he 
was a Magistrate and that any statement 
which may be made by the accused before 
him would be taken down and liable to be 
used against him and, therefore, he was not 
bound to make any statement. The learned 
Magistrate then put to him this question : 
“Tf you want to make any statement of 
your own free will you may do that.” The 
answer by the accused was: “I want to 
make statement of my own accord.” The 
learned Magistrate thereafter put to him 
this question: “What statement do you want 
to make’? The accused thereupon gave the 
answer which has already been stated . by 
me. After this the Magistrate gave his cer- 
tificate that he explained to the accused that 
he was not bound to make any confession 
and that if he does so, it will be used as evi- 
dence against him and that he believed that 
the confession was made voluntarily and did 
contain the true and full account of the 
statement made by the accused and was 
read over tothe person who made it and 
admitted by him to be correct. Then fol- 
lows another certificate by the Magistrate 
which gives briefly the reasons which the 
Magistrate had for believing that the state- 
ment by the accused was made voluntarily. 
The certificate is to this effect: The warn- 
ing was very clearly explained to the ac- 
cused and he was given sufficient time to 
deliberate. He insisted on making a confes- 
sion.” Although it is not stated how much 
time was given to the accused to deliberate, 


< the matter was made clear when the learned 


Magistrate was examined as a witness on be- 
half of the prosecution. He stated that he 
was satisfied that the confession was volunt- 
ary and that he gave the accused two hours 
after giving the warning to enable him to 
collect his thoughts and to deliberate. It 
seems to me that in this case there is no 
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violation of any of the provisions of s. 164 of 
the Criminal P. CG. All that the law requir- 
ed was that the Magistrate should put some 
questions to the accused so that it may ap- 
pear satisfactorily that the accused was mak-: 
ing a voluntary statement. The learned 
Magistrate has shown from the questions 
and also from his evidence that he was of 
the opinion that the confession was voluntary 
and was made after due warning and after 


giving the accused sufficient time to collect 


his thoughts and to deliberate. If in these 
circumstances the accused insists upon mak- 
ing a statement how can it be held that 
such a statement was made under the influ- 
ence of any tutoring or as a result of undue 
suggestion. Nosuggestion has been made 
on behalf of the accused that he made this 
confession as a regult of some sort of illegal 
pressure or inducement. All that he says to 
the learned Sessions Judge is that he did 
not confess in ansver to the question “Did 
you confess before this Magistrate (Mr. B 
K. Dutt) that you killed Hira.” 

For these reasons I am satisfied that the 
confession in this case was a voluntary con- 
fession and is admissible in evidence. The 
confession has been retracted; but as. I 
have believed the evidence of P. Ws. Nos. 3, 
4 and 5, I hold that the confession has bean 
sufficiently corroborated also. 

It was argued that there was a discrepan: 
cy between the date of occurrence as given 
in the evidence of the prosecution witnesses 
and asis to be found in the first information 
report. In that report whichis at p. 3 it is 
stated that: “coming from village Ichinda 
on Sunday, Dubai Santal killed a woman 
named Hira Santalin.” It is, therefore; 
argued that the cccurrence took place on 
Sunday and not on the following day. It ıs 
true that there isthis discrepancy, but the 
statement in the first information report 1s 
not a piece of substantive evidence. Its 
chief purpose is to acquaint the Court with 
the case which the prosecution has set out 
at the earliest stage and the statement is 
admissible merely to corroborate or contra- 
dict the maker thereof In this case the re- 
port was of Turi Munda. He was examined 
as the first witness by the prosecution. He 
definitely stated in his evidence that he re- 
ceived this information on the Monday at 10 
A. M. from Salkan Majhi. He was not cross- 
examined that he had made a different state- 
ment in writing in the first information. 
It must be concluded, therefore, that the 
record of the first information where Sunday 
is put down is a mistake and is due to some 
oversight. It is curious to observe that in the 
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post mortem report in cols. 8 and9 a similar 
mistake is tobe found. At p. 18 it is stated 
that in cols. 8 and 9 of the post mortem re- 
port, the date should be July 30, 1940, 
and not July 29, 1940 as noted by mis- 
take. Our attenticn was also drawn to the 
evidence of Salkan which was admitted 
under s. 33 of the Evi. Act. That evidence 
was given before the committing Magistrate, 
but before the trial began in the Court of the 
learned Sessions Judge, Salkan was dead. 
In that evidence healso stated that “on a 
Sunday (I cannot say how long ago) at 
about 8 or9 a.m. Sinhu Majhi informed me 
that Dubai Santal had killed Hira”. There 
is no Gross-examination as cross-examination 
was declined. As the witness was not avail- 
able for examination in the Court of Session, 
it is difficult to find out how he came to 
make that mistake. Thé evidence of the 
other eye-witnesses is clear and emphatic 
and is supported by the evidence of the 
villagers including respectable witnesses 
that the occurrence was reported to and by 
them on July 29, 1940 and not on July 28, 
1940. 


It was also argued thatthe story that the 
accused concealed the axe in the field is not 
believable. The foundation of the argument 
was that one of the witnesses had said that 
he had seen the accused bending down in 
order to throw the axe in the field. Another 
Witness says that he was not bending down. 
It was also suggested that the accused could 
have thrown away the axe as there was no 
reason for him to have tried to hide the axe 
asis now sought to be made out in the 
evidence. Lastly it was pointed out that the 
axe was not found concealed but was lying 
completely covered with mud and water in 
the field of Bodro (see the evidence of the 
investigating officer, P. W. No. 16). In my 
opinion these discrepancies are not material. 
Witnesses are clear that they saw the accus- 
ed throw the axe. Whether the axe fell 
down and became covered by some earth 
or not the conclusion must be drawn on the 
evidence that it was the accused who had 
the axe in his hands and he threw it away. 

For these reascns I am of opinion that the 
accused has been rightly convicted. 

There remains the question of sentence 
which should be passed upon the accused. 
It was argued streneously on behalf of the 
appellant that when the prosecution has 
failed to prove the motive, there was no 
Teason why this Court should not accept the 
motive which is given in the confession by 
the accused, namely, that he at the instiga- 
tion of Salo and othersafter being fed with 
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meat and rice went on to the field and kill- 
ed Hira, in order to save the honour of the 
family. It may be noticed thatthe strength 
of this argument depends upon the assump- 
tion that it has been proved that Hira was 
leading a viciousand immoral life in that 
village. There is no evidence as has already 
been observed in support of that state .of 
affairs. Neither is there any evidence that 
the accused was instigated by Galo and 
others to go and kill Hira. It is, therefore, 
impossible to give the accused the benefit of 
this assumption fer a cold blooded crime 
like the present one. It has not been estab- 
lished that the accused came unarmed and 
picked up the axe which was lying near 
about atthe place of occurrence. On the 
other hand the evidence is that the accused 
was seen going towards the field of occur- 
rence, that the axe was in his hand and after 
using it with deadly effect he threw it in the 
field and then ran away to his house in 
Ichinda. It maybe that the accused had 
some other motive for the crime which is 
not ascertainable; but when the facts are 
clear, the onus is upon the accused to show 
the circumstances which would bring the 
offence within the category of those offences 
where capital sentence should not be im- 
posed. I see no extenuating circumstances 
in this case and I do not see why the sen- 
tence of death should not be passed in this 
case. 

Accordingly I confirm the sentence of 
death imposed upon this accused by the/ 
learned Sessions Judge. : 

Before parting with this case I desire +5 
make some observations with regard to Zne 
delay in bringing this accused ae As 
already stated the accused wasarrested on 
July 29, 1940 at 5.30 P. m The investiga- 
tion before the Police was concluded with 
commendable speed and the commitment 
proceedings were also over at a very early 
date, namely, on September 20, 1940. There- 
after it is regrettable to find that this 
accused was not placed for trial before 
August 4,1941. It is impossible to discover 
from the order sheet of the learned Sessions 
Judge as to why he did not think of fixing 
the date for the trial in this case before 
March 11,1941. The first order of that date 
shows that the learned Sessions J udge fixed 
April 28, 1941 for trial. On April 25,, 1941 
upon the information received by the Public 
Prosecutor that Chaibasa was very badly 
affected with small pox and that the epl- 
demic had now spread in a virulent form 
especially in the vicinity of the Court pre- 
mises, the trial of the case was postponede 
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On May 10, 1941 the case was fixed for trial 
for June 23, 1941; but the trial did not begin 
even on this date. On June 16, the learned 
Sessions Judge recorded an order in the 
order sheet that as his term of appointment 
expires on June 25, and the permanent Ses- 
sions Judge is not likely to resume his duties 
before the 25th, it is not possible to hold the 


, Sessions trial of this accused. The case was 


z 
i 
= 


accordingly adjourned. Ultimately on July 
2, 1941 an order was passed that this trial 
should take place on August 4, 1941 Then 
the trial at last began. But on the other 


` hand after the reference was received in 


this Court from the Sessions Judge who had 
passed his orders on August 11, 1941 and 
after the memorandum of appeal dated 
August 16, 1941 -was received the Paper 
Book was made ready with the utmost ex- 
pedition on August 27, 1941 and the case 
was taken up on the date fixed for hearing, 
namely, September 1, 194land is being dis- 
posed of on the second day of hearing to day. 

Rowland, J.—I agree both as to the 
conviction of the accused and as toconfirma- 
tion of the sentence. 

I agree also as to the admissibility of the 
confession. We were invited to treat every 
word cfs. 164 of the Criminal P. C. as being 
specifically mandatory so that any non. còm- 
pliance with a single particle of that section 
will become an incurable illegality, with 
the result that a confession purporting to 
be recorded under that section not only 
loses its charcter as a record which can go 
into evidence under s. 80 of the Evi. Act 
but also has a defect not curable, under 
the provisions of s. 533 of the Criminal 
P. C. by calling as a witness the Magis- 
trate who recorded the confession. It was 
argued that the Privy Council case of 
Nazir Ahmad v. Emperor (3), and de- 
cisions following it, are to this effect. Such 
a view, however, is not supported by the 
observations of their Lordships in that de- 
cision. Their Lordships referred to, without 
discussing, a number of cases which they 
said turned on the scope and effect of s. 533 
and.upon the extent to which that section 
operated to cure defects and to enable state. 
ments or reéords not complying with the re- 
quirements of the material sections of the Act 
tobe made admissible in evidence. Their 
Lordships pointed out that, in the case be- 

(3) 63 I A 372: 163 Ind. Cas. 881; 38 Bom. L R 
987; 1936 O W N 505; (1936) M W N 745 19360 L 
R 437 (2): AI R 1936 P O 253 (2); 19036 AL R 
747; 9R P C 57; (1°30 A LJ 895; 37 Or. L J 897: 
40 CW N1221; 17 P L T 594; (1936) Or. Cas. 752 
(2);71 M L J476; 39P LR 43; 44 L W 583; 19 NL 
J 9214; 17 L 629; 64 O L J’445 (P O). 


EMPEROR v. DUBAI (PAT.) 


857 


fore them, 

“no question of the operation or scope of s. 533 arises 
and their Lordships desire to express no opinion on that 
matter. It ishere conceded that tho Magistrate neither 
acted nor purported to act under s, ll4 or s 364 and 
nothing was tendered in evidence as recorded or pur- 
ported to be recorded under either of those sections.” 


In King-Emperor v. Kommoju Brahman 
(4) in which Nazir Ahmad’s case (3), is re- 
ferred to the confession purported to have 
been recorded under s. 164 but the Magis- 
trate’s memorandum did not disclose that 
he had actually questioned the accused in 
the manner contemplated by the section, 
although he had given the accused the warn- 
ing. It was held by Varma, J., in that case 
that the confession could not be admitted in 
evidence. Meredith, J., in a concurring judg- 
ment said that the Magistrate 


“did not, in my opigion, comply with the mandatory 
provisions of the sec:nd partof that clause, and con- 
sequently he had no jurisdiction to say that he was 
satisfied that the confession was voluntary.”’ 


This obiter dictum goes beyond anything 
that was said by Varma, J., who delivered the 
leading judgment and is not supported by 
anything that can be found in the Privy 
Council decision in Nazir Ahmad’s case (3). 
On the other hand in Emperor v. Ramsidh 
Rai (5), the confession was admitted in evi- 
dence, Khaja Mohammad Noor, J. obsery- 
ing : 

“In 1ecording the confession in thiscase the learned 
Magistrate omitted to put any question to the accused 
whether he was confessing voluntarily No doubt the 
learned Magistrate gave him a warning...... ..but the 
Courts before whom the confession is used have mate- 
rials on which they can be satisfied that the confession 
was in fact voluntary. In the present case the record 
does not show that any question was asked by ths 
Magistrate in order to ascertain that the confession was 
made voluntarily. It appears. however, that in giving 
answer tothe warning of the Magistrate, Jagadish 
himself stated that he was making the statement volun- 
tarily ; and the Magistrate has in his evidence stated 
that he was satisfied that the confession was voluntary.” 


There is no conflict between this decision 
and that in Ram Babu Jadav v. Em- 
peror (6), a decision cited before us in 
which a confession was excluded from consi- 
deration the accused having stated at the 
trial that he had heen induced to make 
the confession and that it was not voluntary. 
It was observed that the object of recording 
both questions and answers by the Magis- 
trate before recording the confession itself is 
to enable the trial and the Appellate Courts 
to form their own conclusions as to the 
voluntary nature of the confession and it 


(4) 19 Pat. 30l; 188 Ind. Cas. 57: A I R 1940 Pat. 
163; 41 Cr. L J 533;6 B K 577: 12 R P 674. 

(5) A IR 1938 Pat. 352; 176 Ind. Was. 530;4B R 
724; JL R P 79; 39 Cr. L J 725. 

(6) A I R 1938 Pat. 60; 173 Ind. Cas. 418: 18 P LT 
964; 4 B R 266; 10 R P 402; 39 Or, L J 302, 
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was observed that the Magistrate’s failure to 
observe an important provision of the Code 
intended to safeguard the voluntary nature 
of the confession had the result that neither 
the record nor the Magistrate’s deposition 
gave this Court the necessary materials for 
dealing with the allegation that the accused 
‘had confessed at the instance of various 
Police Officers on the understanding that he 
would be made an approver. 

The effect of this and the previously cited 
decisions is that it isa question of fact for 
the trial Court whether a ecnfession was 
‘voluntary or not. I agree with my learned 
brother that the law was authoritatively 
stated in the Full Bench decision in Ghinus 
Oraon’s case (2),andin my view there is 
nothing in Nazir Ahmad’s case (3) and the 
subsequent decisions to “detract from its 
authority. Those decisions have made no 
changein the law as laid down in the Full 
Bench decision. 


f. Order accordingly. 


BOMBAY HIGH COURT 
Appeal No. 3 of 1940 
September 20, 1940 
BEAUMONT, ©. J. AND KANIA, J. 
KHIMJI KUVERJI SHAH—A PPELLANT © 
Versus 
LALJI KARAMSI RAGHAVJI-— 
RESPONDENT 

Contract—Marriage—Contract of marriage of minor 
daughter entered into by her mother, with major boy 
—Daughter,if can sue for damages for breach of 
contract—Evidence- Appreciation — Opinion of trial 
Judge on credibility of witnesses, value of—Minor — 
Contract by guardian imposing liability on minor— 
Validity—Hindu Law — Guardianship — Mother, if 
legal guardian of minor children on death of father 
—She can enter into contract of betrothal on mincr’s 
behalf—Marriage—Betrothal, when can be cancelled, 
stated— ‘Sata’ marriage or marriage by exchange, when 
anvalid—_T ort—Conspiracy — Essentials to be proved, 
stated—Minor—Mized statement of law and fact made 
by next friend, if binding on minor. 

Per Beaumout, C. J., and Kania, J.—Contracts of 
betrothal entered into on behalf of minors by their 
guardians and shown to be for their benefit, are en- 
forceable at the instance of the minors. A contract to 
get a girl married, however young she may be at the 
time of the contract, is, at any rate, prima facie, for 
her benefit. Where, therefore, the mother of a minor 
daughter has entered into a contract of marriage of 
her daughter with a major boy the daughter can sue for 
damages for breach of contract. [p. 868, col. 1; p. 865, 
col. 2.] 

A Court of Appeal always attaches a great weight to 
the opinion of the trial Judge on the credibility of the 
witnesses called before him. [p. 866, col. 2.] 

A guardian cannot enter into a personal contract 
imposing liability ona minor. Weghela Rajasanji v. 
Sheikh Masluddin (24), relied on. [p. 863, col. 2.] 

Jf the father js alive, he is the legal guardian of his 
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minor children. If he is dead, the mother is the legal- 
guardian. She has, therefore, tne right to enter into a 
contract of betrothal on behalf of her minor children, 
If acting under tha authority given to her-by law, she 
attempts to abuse the same, a person otherivise interest- 
ed inthe minor may bring her action to the notice of 
the Court and the Ccurt may restrain her from abusing 
her authority. That, however does not go against the 
root principle of the mother having the authority to enter 
into a contract of this type. [p. 868, col. 1.) 4 

A betrothal in Hindu Law is a promise to give a girl. 
in marriage, and its form is that ofa promiæ by the 
father or guardian of the girlin favour of the bride- 
groom and/or the bridegroom’s father or guardian. No 
ceremonies are essential to the validity of a betrothal 
as they are in the case of a marriage. A betrothal is a, 
revocable promise of marriage, though such revocation 
would be improper without a just cause, such as where 
a better suitor is forthcoming for the girl. A betrothal 
can also be broken off if either party was found to be 
of a lower caste or to have an incurable disease, or the 
intended husband was found to be unfit, or the girl 
was found to be unchaste, or for other reasons. A 
betrothal agreement cannot be specifically enforced. 
The party injured by tha breach is entitled to recover 
compensation for any pecuniary damages that may 
have been sustained and also for any injury to character 
or prospects in life which may naturally arise in the 
normal course of the breach. ([p. £62, col, 1.] 

Per B. J. Wadia, J.—It is true that a marriage by 
exchange or a ‘sata’ marriage is prohibited by the Hindu 
Shastras and is not known to the strict Hindu Law. 
But inorder tomake the transaction invalid according 
to the Hindu Law there must be a contract making the 
one betrothal strictly conditional upon the other betro- 
thal, so as to make it, a real bargain or set-off of the 
girls as two objects of value. (p. 861. col. 2.) 

In an action for conspiracy the plaintiff has to prove 
conspiracy or a combination of two or more persons, and 
also to prove malice in the sense of ill-will or an im- 
proper motive to injure the plaintiff, which motive ex- 
cludes the legitimate motive of advancing the defendantts 
interests. The essentials of the tort consist in the com- 
bination of two or more persons to injute the plaintiff 
and to exercise power over other persons for the purpose 
of compelling them to injure the plaintiff. It must 
however be a combination of two or more persons 
maliciously to injure a person in his trade, business or 
employment or in any other matter of interest to the 
plaintiff which results indamages to him. The onus is 
on the plaintiff to prove malice, and not for the defen- 
dants to show that they hada just cause. [p. 862, col, 
2; p. 863, col. 1.) : 

A mixed statement of law and fact, made by the next 
friend, who is in the same position as a guardian, is 
bindirg upon the minor. [p. 861, col. 1.) 


A. from the judgment of B J. Wadia, J. 
in Suit No. 670 of 1938. 


Facts,—In 1926 a contract of marriage 
was made whereby defendant No. 1 who 
was a boy of 19 years wasto marry the plain- 
tiff who was then four years of age. The 
contract was arranged between the plaintiff’s 
mother as the natural guardian actiag on 
behalf of the plaintiff and defendant No. l’s 
father on behalf of defendant No. 1. De- 
fendant No. 1 ratified the contract. Subse- 
quently defendant No, 1 got himself secretly 
married tothe daughter of defendant No. 2 
in the year 1938. Thereupon plaintiff brought 
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a suit for damages for breach of contract of 
marriage. 


JUDGMENT IN Surr No. 670 or 1938 


'B. J. Wadia, J —(His Lordship narrated 
facts and proceeded.) It is alleged by the 
plaintiffs mother that defendant No.1 was 
present at the betrothal, whereas according 
to defendant No.1 and his father, defend- 
ant N& 1 was ‘not present atthe time, but 
was studying at school in Palitana. His 
presénce or absence at the time of the betro- 
thalis immaterial. The betrothal was ar- 
ranged between the plaintiff's mother on be- 
half of the. plaintiff and defendant No. 1’s 
father on behalf of defendant No. 1 though 
defendant No.:1 was of the age of majority 
at the time. I have already “stated before 
that the betrothal is not in dispute, and one 
of defendant No, 1’s witnesses, Thakersi 
Hirji, at present the Vice- President of the 
Comniunity to which the parties belong in 
Bombay, sald that betrothals in their com- 
munity were generally arranged by parents. 
Ib is nevertheless contended that the plaintiff 
cannot enforce the agreement made by her 
mother. Counsel relied on a passage in 
Mayne’s Hindu Law, Edn X, p. 146, 
where it is stated that “there can be no en- 
forceable contract to marry on behalf of 
minor children,” but no authority in sup- 
port of this pr oposition has been cited. 

In Rose Fernandes v. Joseph Gonsalves 
(4), where the parties were Goans, Tara- 
porewala, J., as he then was, held that it 
was a well recognized duty of parents 
among the Hindu and Muhammadan com- 
munities to make contracts of marriage for 
their daughters according to custom, and 
that there would also bea similar custom 
amongst parents belonging to the Goan com- 
munity. No distinct custom prevalent 
among the Goans was alleged in the plead- 
ings in that suit. The only custom referred 
to by the learned Judge was the general 
custom according to which amongst Indian 
communities such contracts are arranged by 
the’ parents. In Bat Ugri v. Patel Pursho- 
tam Bhudar (2), Sargent, C. J., observed 
at. p. 406 that “the Hindu Law leaves it 
entirely to the parents to marry their 
daughters....” and in Khwaja Muhammad 
Khan v. Husaini Begam (3), Mr. Ameer 
Ali, who delivered the judgment of their 


(1) 48 B 673; 85 Ind. Cas. 587; A IR 19-5 Bom, 97; 26 
Bom. L R 1035. 
(2) 17 B 400 (466). 
(3) 32 A 410; 7 Ind. Cas. 237; 37 IA 152; 140 WN 
865; 7 A L J 871; (1910) M W N 313; 8 ML, T 
147; 12 CL J 205;.12 Bom, L R 638; 20M L J 614 
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Lordships observed as follows (p. 413*) : 


“Their Lordships desire to observe that in India 
and among communities circumstanced as the Muham- 
madans, among whom marriages are contracted for 
minors by parents and guardians, it might vccasion 
serious injustice if the common law doctrine was ap- 
plied to agreements or arrar gements entered into in con- 
nection with such contracts.” 


The common Law doctrine there referred 
to is that a person who is not a party to an 
agreement is not entitled to enforce it. In 
that particular case the agreement of which 
the respondent wanted to take advantage 
specifically charged immovable property for 
a certain allowance which she claimed, but 
the observation of Mr. Ameer Alito which 
I have just referred is general, and it applies 
with equal force to the Hindus, Tarapore- 
wala, J. held that it was lawful for parents 
and guardians among the Hindu and Muham- 


madan and the Goan communities to make 


binding contracts of marriage on behalf of 
minor children, and that an agreement 
made by such parent or guardian on behalf 
of the minor where the parent or the guar- 
dian had the power to enter into an agree- 
ment binding on the minor, could, wherè 
the agreement was for the minor's benefit, 
be enforced by both parties to the agree- 
ment including the minor. I agree with the 
conclusion which the learned Judge arrived 
at. This decision was referrad to by the 
Appeal Court in Great American Insurance 
Co v. Madanlal Sonumal (4), in which it was 
laid down that though a minor’s contract was 
void, a contract made on behalf of a minor 
by a person acting as his or her guardian 
and which was for the minor’s benefit could 
be enforced by the minor. 

I donot think it is correct to say that 
the decision in Rose Fernandes v. Joseph 
Gonsalves (1‘, was not. accepted by the Ap- 
peal Court. In National Petroleum Co. Ltd. 
v. Popatlal (5), the same Judges of the Ap- 
peal Court, differing from the judgment in 
Khirodebihari Du't v. Mangobinda Panda 
(6), held that an entire stranger to a contract 
cannot enforce or sue upon it. That was 
also held in an earlier decision in Shankar 
Vishvanath v. Umabat (7). This rule of law 
is, however, subject to certain exceptions 
which have been set outin National Petro- 
leum Co, Ltd. v. Popatlal (5), namely, that 
a third person can sue if he claims through 

(4) 37 Bom. L R 461; 153 Ind. Cas. 554; A IR 1935 
Bom. 353; 59 B 656; 8 RB 131. 

(5) 38 Bom. L R 610; 165 Ind. Cas. 338; A 1 R 1936 
Bom. 344; 60 B 954; 9 R B 138 

(6) 61 C 84]; 152 Ind. Cas. 351; A I R 1934 Cal. 682; 


38 GW N 682; 7 R C 363. 
(7) 37 B471; 19 Ind. Cas. 736; 15 Bom, L R 320. 
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a party to the contract, or if he is in the 
position of a cestui que trust, or in the 
position of a principal suing through his 
agent, or if he claims under a family settle- 
ment. Counsel for defendant No. 1 argued 
that this particular case did not come under 
any one of those exceptions, but the rule 
of law to which there are these excepticns 
isa different rule. Shortly put, the rule 
18 that when A and B ‘enter into a 
contract under which A agreed to indem- 
nify B against all his debts and liabi- 
lities, one of B’s creditors cannot sue A upon 
the contract. That is a different proposi- 
tion. Such a contract was not made for the 
ereditor’s benefit, even though he might sub- 
seque.tly come in and derive benefit under 
it. Similarly, it was held by the Privy Coun- 
cil in Nanku Prasad v. Kamta Prasad (8), 
that a recital in a sale deed executed by A 
in favour of B that B was to pay off a mort- 
gage debt to the mortgagee would give no 
cause of action to the mortgagee to sue B. 
In Krishna Lal v. Promila Bala Dasi (9), 
Rankin, C. J. observed at p. 1327 that there 
might be special rules of law applicable to 
communities among whom marriages are con- 
tracted for minors by parents and guardians 
which may form an exception to the general 
rule that persons who are not parties to the 
contract cannot enforce it, but he expressed 
no definite opinion on the point. This case 
was referred to in Subbu Chetti v Aruna- 
chalam Chettiar (10), at pp. 283, 284. In 
the latter case also, the ordinary rule of 
law applied that where there was a contract 
between A and B under which B agreed to 
pay a sum of money to C and no more cir- 
cumstances appeared, C asa stranger to the 
contract could not sue B. In England a con- 
tract of apprenticeship made by a father 
for his minor son is good and is enforceable 
not only by the father but also by the minor 
as being a contract made for the minor’s 
benefit, Similarly, a contract of marriage 
made by a natural guardian in India for the 
benefit of the minor is binding upon the 
minor and can be enforced by both parties. 

Where, therefore, according to the well- 
recognised custom and practice of the com- 
munity marriages are arranged by parents 
and guardians, it would, as Mr. Ameer Ali 
pointed out in the passage from Khwaja 

(8) 26 C W N 771; 95 Ind. Cas 970; A I R 1923 PO 
o4;3 PL T 637 (P ©} 

(9) 55 ©1315 (1327); 114 Ind. Cas. 658; A I R 1928 
at aoe 32 C W N 634; 470 L J 587; Ind. Rul. (1929) 

al. . . 

(10) 53 M 270 (223-284); 124 Ind, Cas. 55; A IR 1930 
Mad. 382; 58 M L J 420; 311, W 371; Ind. Rul. (1930) 
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Muhammad Khan v. Husaini Begam (8), 
which I have already cited, “occasion serious 
injnstice’ and hardship if the minor was 
to be deprived of any relief under an agree- 
ment made by the guardian, having the 
power to make the agreement; on the 
minor’s behalf and for the minor’s benefit. 
If a minor girl for whom a contract of mar- 
riage was made could not sue for its breach, 
she would have no relief at all, “for the 
guardian cannot sue for damages, having 
sustained none. The party whois aggrieved 
by the breach is the minor boy or the girl, 
and if the minor boy can sue, as in Purshot- 
amdas Tribhovandas v. Purshotamdas Man- 
galdas (11), whether after attaining majority 
as in that case, or by a next friend while 
still a minor, I see no reason why a minor 
girl under similar circumstances cannot sue 
for hreach of the agreement. Defendant 
No. 1 further contends that even if the agree- 
ment is enforceable, it is void and not binding 
for the reasons stated in paras. 3 and 4 of his 
written statement. The first reason is that 
the betrothal of the plaintiff to defendant 
No. l was arranged as an exchange for and 
was, therefore, in consideration of a betrothal 
of defendant No. 1's sister Jethbai to plain- 
tiff’s brother Padamsi. The second reason is 
that the plaintiff's mother consented to plain- 
tiff’s betrothal in coasideration of the payment 
to her of 2,500 korris by defendant No. 185 
father. For both these reason it is contended 
that the consideration for the agreemerft 
was Immoral and opposed to public policy 
and, therefore, unlawful, and that the betro- 
thal agreement was, therefore, void. 
Defendant No. 1 was not present at the be- 
trothal according to him and his father, nor 
was the plaintiff's brother Lalji present. 
According to the plaintiff's mother, her 
brother Kanji and his son Naranji were pre- 
sent. Kanji is dead; Naranji is alive, but has 
not been called. According to defendant 
No. l's father his brother Jetha Shamji, one 
Sonbai and one Maya Mansi were present at 
the betrotha]. None of them has been called, 
nor examined on commission. There is, there- 
fore, the word of the plaintiff's mother as 
against that of defendant No. l’s father as to 
what happened at the time of the betrothal. 
According to her the talk about the plaintiff’s 
betrothal took place at Suthri about ten to 
fifteen days after her son ‘Padams* was 
betrothed to defendant No. Ts sister at 
Ranpur about fourteen miles away from 
Suthri. The two betrothals were separately 
recorded, one with the Mahajan of Ranpur 
and the other with the Mahajan of Suthri. 
(11) 21 B 23, ° 
e 
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She said that there was no talk about the two 
betrothals at the same time, whereas accor- 
ding to defendant No. l’s father there was. 
He said that his daughter Jethbai's betrothal 
was settied at the same time as the plaintiff's 
betrothal to his son, and that such betrothals 
were called adodiyun, or as he put it, adana, 
which were common in the Cutchi Dasa 
Oswal Jain community. Plaintiff's brother 
Lalj1 alao stated that this sort of betrothal 
known as acodiyun in Cutch was common 
in the community. 


- He made certain statements in answer to 
his Counsel’s question. The question was 
whether plaintiff’s betrothal to defendant 
No. 1 was in exchange for defendant No. l’s 
sister's betrothal to Padamsi. His answer was 
that it was in exchange. He was then asked 
whether the one was in consideration of the 
other, and there was considerable difficulty 
tomake him understand in Gujarati the 
correct import of the question “whether the 
one betrothal was made in consideration of 
the other,” but he answered it in the affir- 
mative. He was asked whether he could say 
that but for the betrothal of Jethbai to 
Padantsi plaintiff would not have been be- 
trothed to defendant No. 1, and he answered 
yes. That was the only way in which the 
expression as to the one betrothal being in 
consideration of the other could be explain- 
ed tohim,and I am not sure whether he 
really understood the correct import of the 
qhestion. He began by saying that these 
were not cross-betrothals, which according 
to defendant No, I’s contention they were. 
He admitted that the betrothals were known 
as adodiyun in Cutch, but he said that in 
Bombay there was no special word for it, 
that some called it adodiyun and others 
said it meant one betrothal taking place after 
another. 


Ido not think that it can be said that 
there is any admission on his part which is 
binding upon the plaintiff. His statement is 
a mixed statement of law and fact, and as- 
suming even that he understood what he 
was saying, I cannot hold that the statement 
he made as the next friend, who is in the 
Same position as a guardian, is binding upon 
the plaintiff or her mother. The real ques- 
tion to my mind is whether this transaction 
which,accordiug to defendant No. 1's father, 
Was one single transaction, made the two 
girls, namely, the plaintiff and defendant 
No. l’s sister Jethbai, objects of barter or 
objects of value, one to be set-off against 
theother. Itis true that a marriage by ex- 
change or a sata marriage is prohibited by 
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the Hindu Shastras and is not known to the 
strict Hindu Law, though a custom allowing 
one marriage to be conditional upon the per- 
formance of another was recognized by this 
Court as being according to a custom in the 
Kudwa Kunbi caste in Bai Ugri v. Patel 
Purshottam Bhudar (2). 

There is, however, a case decided by 
Jardine, J., in Mulji Thakersey v. Gomti (12) 
in which there wasa written agreement of 
betrothal. One of the clauses of the written 
agreement was that at the time when the 
two marriages were to take place the mar- 
riages of the two girls were to he performed 
together. The words that follow were 
“when you shall give (your daughter) in 
marriage, I also am at the same time to give 
(my daughter) in marriage.” Jardine, J. 
held that in spiteof this clause, the transac- 
tions did not amount to a reciprocal contin- 
gent contract, the substance of which could 
be said to be a bargain of the girls as 
objects of barter or exchange. It sometimes 
does happen that family arrangements are 
made between two families by which the 
family of A gives a girl to be taken as a 
wife in the family of B, anda girl in the 
family of Bis at the same time given as a 
wife in the family of A. Such betrothals 
and the marriages consequent thereupon 
often take place, probably for reasons of 
convenience and economy; but in order 
to make the transaction invalid according 
to the Hindu Law there must be a contract 
making the one betrothal strictly conditional 
upon the other betrothal,so as to make it, 
in the words of Jardine, J., a real bargain 
or set-off of the girls as to objects of value, 

Here the two betrothals took place sepa- 
rately and were separately registered with 
two different Mahajans, and even if the 
preliminary talk about the two  betrothals 
took place atone and the same time which 
the plaintiff's mother denied, it has nowhere 
been stated by defendant No. 1 or his father 
in evidence that one betrothal was in con- 
sideration of the other, so as to make the 
whole transaction a reciprocal contingent 
agreement amounting to a barter or ex- 
change. (His Lordship then discussed evi- 
dence and concluded.) In my opinion the 
evidence shows that plaintiffs mother and 
brother were negotiating for the marriage 
and were ready and willing up tothe date 
of defendant No. Us marriage to have it per- 
formed, and that it was defendant No. 1 who 
committed a breach of the agreamant when 
his betrothal was still subsistire and not 
cancelled. 

(12) 1] B 412, 
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A betrothal ina Hindu Law isa jromise 
to give a girl in marriage, and its form is 
that of a promise by the father or guardian 
of the girl in favour of the bridegroom and/ 
or the bridegroom’s father or guardian. No 
ceremonies are essential to the validity of 
a betrothal as they are in the case of a 
marriage. There are certain texts of the 
Hindu Law according to which it used to be 
understood that a betrothal agreement was 
irrevocable, but the more correct view is 
the one which regards a betrothal as a re- 
vocable promise of marriage, though such 
revocation would be improper without a 
just cause, such as where a better suitor is 
forthcoming for the girl. A betrothal can 
also be broken off if either party was found 
to be of a lower caste or to have an incur- 
able disease, or the inteneled husband was 
found to be unfit, or the girl was found to 
be unchaste, or for other reasons, It was 
held by this Court as far back as 1870 in 
Umed Kika v. Nagindas Narotamdas (19), 
that a betrothal agreement cannot be specifi- 
cally enforced, and it was pointed out that 
a case of a breach of a contract of marriage 
lad never been considered one in which 
anything more than a money award could be 
decreed. This case was followed in 1875 in 
In the matter of Gunpat Narain Singh (14). 

The point, however, has since been settled 
by the Legislature, and it has now been 
laid down by the Specific Relief Act (I of 
1877), s. 21, cl. (b), as explained by the illus- 
tration to that clause, that a contract of 
betrothal cannot be specifically enfored. 
The party injured by the breach is entitled 
to recover compensation for any pecuniary 
damages that may have been sustained and 
also for any injury to character or prospects 
in life which may naturally arise in the 
normal course of the breach. It was held 
in Abdul Razak v. Mahomed Hussain (19), 
by Kemp, J., where the parties were 
Muhammadans, that ina suit for damages 
for breach of promise of marriage plaintiff 
was not entitled to damages as in an action 
for breach of promise of marriage which 1s 
peculiarity of the English common law, but 
toa return merely of the ornaments, .clothes 
and other things given at the time or after 
the betrothal. A breach of a betrothal agree- 
ment, however, stands on the same footing as 
the breach of any other contract, and under 
s. 73, Contract Act, the legal consequence of 
a breach would follow. 


(13) 7B H CeR 122, 

(14) 10 74. 

(15) 49 B 499; 38 Ind. Cas. 771; A I R 1917 Bom. 61; 
19 Bom. L R 164. 
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In a breach of promise of marriage case 
the damages are really to be given as and 
by was of compensation, though in England 
juries have been known to award exemplary 
damages. Apart, however, from the ques- 
tion of damages, the policy of the law 
requires that a betrothal agreement should 
not be lightly broken. The breach of .a 
betrothal agreement furnishes a good cause 
of action in England and in India, ef it ‘is 
proved, and it is immaterialif so far there 
has been no known case filed” by a Hindu 
girl for damages for breach of a betrothal 
agreement. If there is a breach, it is as 
much a breach against the intended wife as 
against the intended husband under the 
betrothal agreement. The only remaining 
issue is that of conspiracy. The plaintiff's 
case is that the original defendants Nos. 2 and 
3 maliciously conspired with defendant No. 1 
and induced defendant No, 1 to commit a 
breach of the betrothal agreement. Both 
defendants Ncs. 1 and 3 deny maliciously 
conspiring to induce a breach of the agrée- 
ment. In an acticn for conspiracy the 
plaintiff has to prove conspiracy or a com- 
bination of two or more persons, and also to 
prove malice in the sense of ill-will or an 
improper motive to injure the plaintiff, 
which motive excludes the legitimate. motive 
of advancing the defendant’s interests. The 
essentials of the tort consist in the combina- 
tion of two or more persons to injure the 
plaintiff and to exercise power over-other 
persons for the purpose of compelling them to 
injury the plaintiff. The modern doctrine 
of actionable conspiracy has been differently 
explained by various Judges, but taking thé 
authorities as they stand, the last word on 
the subject has not yet been written. It must, 
however, be a combination of two or moré 
persons malaciously to injure a persón in his 
trade, business or employment or’ in any 
other matter of interest to the plaintiff which 
results in damage to him. 

The leading cases on the subject are Mogul 
Steamship Co. v. Mc. Gregor Gow & Co. (16), 
Allen v. Flood (17) and Quinn v. Leaithem 
(18). These three cases have been called by 
Viscount Cave, L. C. as “the famous trilogy” 
in Sorrell v. Smith (19), at pp. 711, 712.. 
The attempt to reconcile these cases has 
caused the Courts endless difficulties.. 

(16) (1892)A C25; 61L J Q B 295; 6° LT 1; 40 W 
R 337; 55 J P 101; 7 Asp. MO 120, : 
ey 1898) AC1; 67 LJ QB119;77L T 717; 46 W 


(18) (1901) A C 495; 70 L J P C 76; 85 L T 289; 50 W 
R 139: 65 J P 708; 17 T LR 749. 

(19) (1925) A C 700 (711—712); 94 LJ Ch. 347; 133 L 
T 370; 69S J 641; 41 T L R 529. ° 
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Scrutton, L J. observed in Ware and De 
Preville Ltd. v. Motor Trade Association 
(20), at p. 66, that it was quite impossible to 


harmonise the cases, or to use Viscount ' 


Cave’s own words in the case just cited, this 
attempt to harmonise would be “an endless 
task.” In Sorrell v, Smith (19), it was laid 
down (a) that a combination of two or 
more persons wilfully to injure a man in 
‘his trade or business was unlawful, and if 
damages resulted, the combinaticn was 
actionable; (b) if the purpose of the combina- 
tion was not to injure the plaintiff but to 
‘further the defendant’s trade interests, it 
was not an actionable wrong though damages 
followed, provided the means adopted were 
not unlawful. ‘This case still leaves various 
questions unsolved. One thing however has 
ben decided that in the case of an action- 
able conspiracy malice is an essential ingre- 
dient, and by malice is meant ill-will or 
improper motive to injure the plaintiff. That 
was held by Beaman, J., in Khimji Vassonji 
v. Narsi Dhanji (21). That case was referr- 
éd toby the same Judge sitting in appeal 
in Jekkisondas Harkisondas v. Ranchoddas 
Bhagvandas (22), but asin the Appeal Court 
the question of malice or want of it did not 
specifically arise, there was no decision 
on the point. The onus is on the plain- 
tiff to prove malice, and not for the de- 
fendants to show that they had a just cause. 
That was poined out in the same case, Sorrell 
ye Smith (19) by Lord Buckmaster. 

In an action. for procuring a breach of 
contract plaintiff must show that the defen- 
dant knowingly and wilfully procured the 
breach without just cause or excuse. As 
Lord Macnaghten in Quinn v. Leatham (18) 
at p. 510* observed, this rule of law is only 
an illustration of the wider principle that 
a violation of a legal right knowingly com- 
mitted is a cause of action. It is clear that 
no action will lie for inducing a breach of 
contract which is null and void. If any 
lawful justification is pleaded, it is for the 
defendant to prove it, because knowingly to 
procure a breach of contract is prima facie 
wrong. It is a violation of a legal right 
which prohibits interference with contracts 
and contractual relations, provided there is 
no lawful justification for the interference. 
What is sufficient or lawful justification is 
a point which has not yet been finally settled, 

(20) (1921) 3 K B 40 (66); 90 L J K B 949; 125 LT 
265; 65S J 239; 37T L R 213. 

(21) 39 B 682: 28 Ind. Cas. 408; A I R 1915 Bom. 300; 
17 Bom. L R 225. 


(22,41 B 137; £8 Ind. Cas, 588; A I R 1916 Bom. 51; 
19 Bom. L R 12. 
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but this much has been settled that malice 
in the sense of improper motive is not the 
just or essential element of an action to pro- 
cure a breach of contract. That was also 
pointed out in Irene Panny Colquhoun v. 
Fanny Smither (23). I may point out that 
merely advising a breach of contract does 
not, as the authorities stand to-day, appear 
to be actionable. [The case then went in 
appeal to Division Bench.] 


- Messrs. N. P. Engineer and M. M. Desai, 
for the Appellant. 

Messrs M. J. Mehta and H. H. Dalal, for 
the Respondent. 


Judgment of the Division Bench. 

Beaumont, C. J.—This is an appeal from 
a decision of B. J. Wadia, J. The plaintiff 
sued for damages for breach of a contract 
of marriage. There was also a claim against 
defendants Nos. 2 and 3 for conspiracy, but 
as that claim was dismissed and as there is 
no appeal against that part of the decision, 
I need not refer to defendants Nos. 2 and 3. 
Defendant No. ‘1 is the person who was to 
mary the plaintiff, and I will allude to him 
merely as “Lhe defendant.” The contract as 
pleaded was made in 1926 by the mother of 
the plaintiff on behalf of the plaintiff with 
the defendant's father on behalf of the de- 
fendant, and is alleged to have been ratified 
by the defendant. At the time of the con- 
tract the plaintiff was aged four years, and 
the defendant was nineteen. It is important 
to note that the defendant was of age at the 
time of the contract, because it is well-gett- 
led that a guardian cannot enter into a per- 
sonal contract imposing liability on a minor: 
see Wagkela Rajasanji v. Sheikh Musludin 
(24). If the defendant had beena minor, 
it would have been necessary to show that 
he had entered into a contract after attain- 
ing majority adopting the contract in suit. 
However as he was a major, he could ratify 
the contract, and there is n> doubt, that he 
did ratify the contract; the letter written 
by him in 1934, Ex. A, shows this. 

The contract sued on is not pleaded as 
specifically as it should have been. No im- 
plied terms are pleaded, and clearly there 
must have been implied terms. To begin 
with, there is the question as to the date 
when the marriage was to be performed. 
The plaintiff being only four years of age at 
the time of the contract, it is not suggested 
that the marriage was to be performed for 
some years. Since 1929, by virtue of the 
Sarda Act, it is an offence toe celebrate the 


(23) 33 M417; 5 Ind. Cas. 475: 20 M lL J 734, 
(24311 1A 69;11 B 551; 5 Sar. 16 (P O) 
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marriage of a girl under 14 years of age. It 
is admitted that it was an implied term of 
this contract that the marriage should be 
performed within a reasonable time after the 
plaintiff attained marriageable age. There is 
also in Hindu Law an implied term in a con- 
tract of this sort that when the time arrives 
for the solemnization of the marriage the 
husband, at any rate, shall be suitable as a 
spouse. The texts on the subject are verses 
26 and 27 ofs. 11 of Chap. II of the Mitak- 
Shara, which were quoted by this Court in 
Balubhai Hiralal v. Nanabhai Bhagubhar 
(25) at p. 449. Verse 26 says : 


“For detaining a damsel, after affiancing her, the 
offender should be fined, and should also make good 
the expenditure together with interest.’’ 

Verse 27 says: 

“If there be good cause, he shall not be fined 
since retraction isauthorized in Such a case. The 
damsel, though betrothed, may be withheld, if a pre- 
ferable suitor present himself.” 


So that if good cause is shown, the 
contract may be retracted, and in the case 
of the bride, she may be withheld, if a prefer- 
able suitor presents himself. There may be 
various grounds justifying the cancellation of 
the contract, for instance, illness of a serious 
character, or a defective moral character in 
one of the parties tothe marriage. However, 
nothing of that sort is suggested in this case. 
It is admitted that the defendant was at all 
times a suitable person with whom the plain- 
tiff could contract a marriage. The first 
question, which calls for decision is whether 
a suit of this sort lies. There have been a 
good many cases in this Court in which 
claims for beach of promise of contract of 
marriage entered into on behalf of minor 
children have been entertained. In Umed 
Kika v. Nagindas Narotamdas (13), damages 
were given tothe bridegroom against the 
father of the bride for breach of promise 
though specific performance of the contract 
of marriage was refused.  Mulji Thakersey 
yv. Gomti (12) was a suit by the bridegroom 
and his father against the bride and her 
mother, and damages were’ given against the 
mother, but were refused against the bride 
who was a minor. 

In Purshotamdas Tribhovandas v. Pur- 
shotamdas Mangaldas (11), the bridegroom 
sued the girl’s father for damages for breach 
of promise, the contract having been made 
by the plaintiff’s father when he was a 
minor, and it was held that he was entitled 
to recover damages, and that the fact that 
the -girl declined to enter into the marriage 
did not excuse her father from carrying out 


(25) 44 B 446 (449); 55 Ind. Cas. 624; A IR 1920 
Bom. 225; 22 Bom. L R 143. 
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his contract. In Abdul Razak v. Mahomed 

Hussain (15) a Muslim father of the bride- 

ercom sued the father of the bride for dam- 

ages for breach of his contract to give his 

daughter in marriage. That wes a case of a 

contract between the two parents, and 
Kemp, J. decreed the suit, but held that the 

measure of damage must be based on the 

damage suffered by the plaintiff’s father, and. 
not on the damage suffered by the prospective 

bridegroom in the loss of a wife; and if such 

a suit lies, I agree with the view of Kemp, J. 

as tothe measure of damage. In this case, 
the bride herself is the plaintiff, so we need 

not consider the question whether a suit for 

damages lies by one father against the other 

for breach of a contract made between them 

for the marriage of their minor children. 

In none of those cases was the exact nature 
of the action considered, but in Rose Fer- 
nandas v. Joseph Gonsaldves (1), which was 
asuit bythe bride, who was a minor at the 
date of the contract made by her father, 
against the bridegroom, who was a major, 
the bride claimed damages for breach of the 
contract, and in that case the nature of the 
suit was discussed, because it was alleged 
that if the contract was to be regarded as a 
contract made by the minor plaintiff, it was 
void under the decision of the Privy Counsel 
in Mohori Bibee v. Dharmodass Ghose (26) 
and that if the contract was to be regarded 
as a contract between the parents, the 
bride not being a party, could not sue upon 
it. The same questions arise in this case, 
and we have to consider whether the decision 
in Rose Fernandes v. Joseph Gonsalves 
(1), is right: Now, the learned Judge in that 
case pointed out that itis customary amongst 
most of the communities in India for parents 
to arrange marriages between their minor 
children, often when the children are of very 
tender age. Amongst Hindus marriage is 
usually confined to members of the same 
caste, and sometimes sub-caste, and it may 
happen that at the date when a husband or 
wife is required, there may be very few suit- 
able boys or girls available; therefore a 
prudent parent makes arrangements for the 
marriage of his child in plenty of time 

Of course, in England different custonis 
prevail. It could not be suggested that in 
England a parent is entitled to enter into 
a contract to marry his child, still less to 
carly the marriage into effect, and I think 
that in England a suit like the present one 
would not lie. But the law must adopt 
itself to the habits and customs of the 


(26) 30 C 539; 30 I A 114; 7 O W N 441; 8 Sar. 374 
(P O). 
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people governed by such law, unless, of 
course, those habits or customs are held to 
be opposed to principles of justice, equity 
and good conscience. I thinkit would be 
wrong in India to hold that this practice, 
which is so common, of arranging marri- 
ages between children who are under age, 
is contrary to principles. of justice, equity 
and good conscience. It is according to the 
habits and customs of the people. I should, 
therefore, be very reluctant to hold that the 
decision in Rose Fernandes v. Joseph 
Gonsalves (1), is wrong. 

The technical rule established in Tweddle 
v. Atkinson (27) that a stranger toa contract 
cannot sue upon it, is subject to certain well- 
recognized exceptions, one exception being 
in favour of a cestui que trust,- Where a 
contract is made by a trustee on behalf on a 
cestut que trust, it can be enforced in equity 
by the cestui que trust, and in this country 
all Courts administer equity. In National 
Petroleum Co., Ltd. v. Popatlal (5) which 
was referred to by the learned trial Judge, 
this Court applied that exception to the 
case of a contract made by a guardian on 
behalf of a minor. The contract there was 
a contractto insure against fire the minor’s 
property, which was subsequently burnt 
down, and it was held that the minor could 
sue on the contract and recover the insur- 
ance money. No doubt, a parent entering 
into a contract of betrothal of marriage on 
behalf of his minor child cannot be said, 
strictly speaking, to be acting as a trustee 
and I think the exception to the rule in 
Tweddle v. Atkinson (27), which was acted 
upon, and perhaps established. in Rose Fer- 
nandes v. Joseph Gonsalves (1), is an excep- 
tion, which, it may well be, would not be 
recognized in any other country than India, 
but I see no reason ‘why it should not be 
recognized in India, where it is in confor- 
mity with the habits and customs of the 
people. 

In Khwaja Muhammad Khan v. Husaini 
Begam (3), there are observations of their 
Lordships of the Privy Council, which are 
very.,.pertinent to the present question. In 
that case acontract had been entered into by 
the father of the bride with the bridegroom's 
father, under which certain moneys were 
payable to the bride and were made a charge 
on property, and the Privy Council in con- 
sidering the application in Tweddle v. Atkin- 
son (27), held that this-was a case in which 
moneys payable to the plaintiff were charg- 
ed on specific property, and she could in 
equity enforce the charge, But then their 
. (27) (1861) 1 B & S 393. 
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Lordships observed as follows (p. 4199. 

“Their Lordships desire to observe that in India 
and among communities circumstanced as the Muham- 
madans, among whom marriages are contracted for. 
minors by parents and guardians, it might occasion 
serious injustice if the common law doctrine was applied 
to agreements or arrangements entered into in connec- 
tion with such contracts.” 


The learned trial Judge in Rose Fer- 
nandes v. Joseph Gonsalves (l), relied 
strongly on that observation, and I think 
rightly so, and in my view Rose Fernandes 
v. Joseph Gonsalves (1), was correctly de- 
cided, It has stood for fourteen years, and 
Isee no reason why we should not follow 
it. It is an essential condition of the enforce- 
ability of such a contract as this that it 
should be for the benefit of the minor, and 
I have felt some difficulty as to whether a 
contract to give im marriage a girl of four 
years of age must be considered as for her 
benefit. If one had nothing but the bare 
contract pleaded, I should say that it could 
not be so regarded, because it would bea 
chance whether in ten years’ time the choice 
of the particular hushand would prove a 
wise one. But, then, as I have pointed out, 
under Hindu Law the contract is conditional 
on the other party being a suitable spouse 
at the time when the marriage is to be per- 
formed, and there being no more suitable 
husband available, If that is so, and having 
regard to the importance attached by the 
Hindu community to marriage, and to the 
fact that except amongst a very small mino- 
rity of the educated community very few 
girls amongst the Hindus remain unmarried, 
I think thatcne must hold that a contract 
to get a girl married, however young she 
may be at the time of the contract, is, at any 
rate, prima frere, for her benefit. 

In Kose Fernandes v. Joseph Gonsalves 
(1), the case was an easier one from that 
point of view, because the plaintiff was 
about thirteen years of age atthe time of 
the contract, and the contract was to be per- 
formed within two years, so that it was easier 
to-hold that it was for her benefit. On the 
other hand, there was the difficulty in that 
case that the parties were not Hindus, but 
Goan Christians, amongst whom customs 
may not be the same. In my opinion this suit 
lies at the instance of the plaintiff. I may 
mention that since the decree, and since the 
appeal was filed, the plaintiff has died and 
the appeal is prosecuted by her legal repre- 
sentatives; but as she died only after the 
decree, it does not, in my opinion, effect the 
cause of action. 

The defence of the 
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merits is this. Shortly before his contract 
of betrothal, it is admitted that the plaint- 
iff's brother Padamsi had been betrothed to 
the defendant’s sister Jethbai then aged 
about two years. In 1932, Padamsi had some 
trouble in a Criminal Court, and in the result 
the defendant and his fatner declined to 
marry Jethbai to Padamsi, and after that 
date the defendant ceased to visit the plain- 
tiffs family and ceased to see the plaintiff, 
their families being estranged. In 1934, ac- 
cording to Ex. A, the defendant was ready 
_and willing to marry the plaintjff, but the 
plaintif?s mother said that the plaintiff 
was too young, as no doubt she was. 
But in 1936 she was cf a suitable age to 
marry, and the defendant’s case is that he 
was ready and willing to marry her from 
1936 down to 19388, but*that the plaint- 
iff’s mother declined to perform the mar- 
riage, unless he would agree to his sister 
marrying Padamsi, and that he declined to 
do that because he considered that Padamsi 
was not a suitable husband for his sister. 
There is a suggestion also that the mother 
said in the alternative that he must pay 
a substantial sum of money to avoid the 
contract of betrothal. The defendant’s case 
is that this was an unreasonable and im- 
proper refusal on the part of the plaintiff's 
mother, and justified him in repudiating the 
contract, 

The breach of contract relied on in the 
plaint is that the defendant in 1938 ‘married 
another girl. It may be observed that that 
is not necessarily a breach, because under 
Hindu Law a man may marry as many 
wives as he likes, and there is no plea that 
the contract was that the plaintiff should 
be the senior or the only wife. However 
that objection is not taken by the defen- 
dant; no issue was raised as to whether he 
broke the contract. I think he in effect 
admitted that he broke the contract if sub- 
sisting by remarriage. If he had denied the 
breach and pleaded that he was ready and 
willing to perform the contract, he might 
have been saddled with two wives, and he 
may have thought that it would be cheaper 
to pay damages; or it may be that there is 
a custom in this caste against a second 
marriage, 

However the point has not been made, 
and the defendant does not dispute that in 
1938 by his marriage to another girl he re- 
pudiated this contract if then subsisting; 
his case is that he was justified in doing so 
by the behaviour of the mother. On the 
other hand, the mother and her witnesses 
say that from 1936 onwards, when the girl 


KHIMJI KUVERJI v. 


LALJI KARAMSI (BOM.) 196 10 


was of suitable age, they were pressing the 
defendant to carry out the marriage, and he 
always put them off, and that there was no 
justification for his breach of the contract. 
I may say at once that I think the learned 
Judge was clearly right in holding that these 
two betrothals were not dependent one on 
the other. They were made on different 
dates and the girls were of different ages,, 
which would mean that the marriages would 
be performed normally on different dates, 
and I can see no justification for holding 
that the one contract was to be terminated 
by the collapse of the other. 

The question whether the defendant ‘Te- 
pudiated the contract, or the plaintiff's 
mother repudiated it, isa question depend- 
ing on the oral evidence. We have been 
through the whole of the notes of evidence 
and I must confess that if I had to decide 
the question as a Court of first imstance on 
the depositions of the witnesses, l should. 
be disposed to say that the defendant's 
story seems tome a more likely one than 
the plaintiff’s. On the plaintiffs story, there 
seems to be no explanation why the defen- 
dant did not carry out the marriage between 
1936-and 1938; there is the mere allegation 
that he would not do so. On the other hand, 
girls in this community seem to be rare, and 
it seems to me not improbable and the 
plaintiff's mother having got a son she was 
finding it difficult to marry, tried to take 
advantage of the hold she had over the de- 
fendant for the purpose of getting herself 
out of the difficulty. ‘The defendant called a 
good deal of evidence, which seems to have 
been independent, and which certainly sup- 
ports his case. But the learned Judge, who 
saw the witnesses in the box preferred the 
story of the plaintiffs witnesses to that of - 
the defendant's. 

In my opinion, it would be contrary to 
the settled principles on which this Court 
acts that we should substitute our opinion 
on the facts based on the written depositions 
for the opinion of the learned Judge who 
saw the witnesses in the box. It may be 
that if we had seen the witnesses in the box, 
we should have arrived at the same con- 
clusion as he did. A Court of Appeal always 
attaches a great weight to the opinion of the 
trial Judge on the credibility of the witnes- 
ses called before him. This is not a Case in 
which there are any relevant documents, 
so that itis notopen to us to say that the 
learned Judge’s view of the credibility of 
the oral evidence is not consistent with the 
documents. It seems to me impossible for 
this Court to say that the learned Judge was 

e 
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wrong 1n the view he took of the oral evi- 
dence. That being so, I think that the appeal 
fails and must be dismissed with costs. One 
Counsel in this Court. 

Kania, J.— As the first contention about 
the maintainability of the suit is important, 
I desire to state my grounds for the conclu- 
sibn of this Court. The contract in suit was 
made oy the original plaintiff's mother for 
the betrothal of the plaintiff to defendant 
No. 1. The contracting party on the defen- 
dant's side actually present at the time was 
defendant No. l’s father. The plaintiff was 
admittedly of tender age, while defendant 
No. 1 was about nineteen years old. It was 
argued on behalf of the appellant that this 
contract cannot be enforced on behalf of the 
plaintiff, and the suit was, therefore not main- 
tainable. Four points appear to arise for con- 
sideration : (1) Between whom was thiscon- 
tract made ? (2) Are the minors parties to the 
contract ? If not, (3) can they enforce it? 
(4) Can the contract be enforced against 
them ? 

Having regard to the decision in Mohori 
Bubee v. Dharmodass Ghose (26), if any of 
the contracting parties is a minor, under 
s. 11, Contract Act, the contract is void. It 
is not voidable as was thought at one time. 
The facts established are that the contract- 
ing parties in this case were clearly the 
original plaintiff's mother and defendant 
No. 1 acting through his agent, his father. 
I Say that, because defendant No. 1 had ad- 
mittedly attained the age of majority. He 
has accepted the contract, and in 1934 asked 
for carrying out the same. The authority 
of his father, therefore, to enter into this 
contract on his behalfis not disputed. The 
original plaintiff was nota contracting party. 
These facts take the contract out of the de- 
fect which may attach toit and avoid it 
under Contract Act. 

The next question is whether the minors 
can enforce it. The decisions of this Court 
in Umed Kika v. Nagindas Narotamdas 
(13), Muljt Thakersey ‘v. Gomti (12) and 
Purshotamdas Tribhovondas v. Purusho- 
tamdas Mangaldas (11), show that a con- 
tract of betrothal made by the guardian of 
a minor Hindu was not questioned as en- 
forceable. When the minor brought a suit 
against the other contracting party to get his 
rights ° declared and enforced, the Court 
assisted him in doing so. The principle on 
which it appears that contracts of this kind 
are considered enforceable at the instance of 
the minor is that the contract was made on 
behalf of ‘the minor by his guardian and if 
thé Court found that it was for his benefit 
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the Court enforced it. The question whe- 
ther contracts made between two persons 
could be enforced at the instance of a third 
party who was not a contracting party has 
come to be considered both in England and 
in India. Tweddle v. Atkinson (27), is the 
recognized authority for holding that a third 
party toa contract cannot enforce it. Ex- 
ceptions t9 this rule have also been recog- 
nized in favour of beneficiaries, persons 
claiming interest through the contracting 


‘parties, ani principals on the footing that 


the contracts were made on their behalf by 
their agents. 

In Khwaja Muhammad Khan v. Husaini 
Begam (3), an agreement made on behalf 
ofa minor Muhammadan girl by her father 
for her marriage with the boy’s father was 
sought to be enforced by the girl after her 
marriage and after she had attained majo- 
rity. One ofthe terms of the contract was 
that the father-in law of the girl was to give 
her a certain amount after her marriage 
every month. That was made a charge on 
the property of the father-in-law. In dealing 
with the question whether this contract could 
be enforced at the instance of the girl who was 
not a contracting party their Lordships of 
the Privy Council held that as there was a 
charge created on the immovable property 
and the sole beneficiary was the plaintiff the 
rule in Tweddle v. Atkinson (27), did not 
come in her way. They further observed as 
follows (p.418*) : 

“Their Lordships desire to observe that in India 
and among communities circumstanced as the Muham- 
madans among whom marriages are contracted for 
minors by parents and guardians it might occasion 
serious injustice if the common law doctrine was ap- 
plied to agreements: or arrange:nents entered into in 
connection with such contracts. 

Those observations clearly recognize that 
in India ancillary contracts to the contracts 
of betrothal are outside the rule in Tweddle 
v. Atkinson (27), so far as Muhammadans 
and, I believe, communities similarly situat- 
ed are concerned, All the more so the rule 
is inapplicable to the contract of bertothal 
itself and stands outside that principle. That 
view was taken by Taraporewala, J., in 
Rose Fernandes v. Joseph Gonsalves (1), 
after a review of all the authorities then 
brought to his notice and having regard to 
the customs of the different communities in 
India. In that case this principle which was 
recognized as applicable to Hindus and 
Muhammadans was extended and applied to 
Goan Christians. That judgment has stood 
unshaken for 14 years. The obgervations of 
¿heir Lordships of the Privy Council quoted 


“Page of 32 A.—(Ed.] ~ 


868 


above indicate that the same view had been 
taken so far back as }910. I, therefore, think 
that contracts of betrothal entered into on 
behalf of minors by their guardians and 
shown to be for their benefit, are enforceable 
at the instance of the minors. 
_ This is the first case brought to our notice 
in which a girl had sought to enforce her 
ight against the boy himself. But when 
an attempt was made to enforce the right 
against minor defendant, the claim was 
rejected. Thatisshown by the decision in 
Mulji Thakersey v, Gomti (12). Thatis, again, 
in consonance with the recognized rule that 
2 guardian has no right to enter into a per- 
sonal covenant which could be enforced 
against the minor. In W aghela Rajasanji 
v. Sheikh Masluddin (24) and in Maharana 
Shri Ranmalsingsi v. Vadilal Vakatchand 
(28), this was recognized, It, therefore, ap- 
pears that while the contract could be en. 
forced against the other contracting paity at 
the instance of the minor, it cannot be en- 
forced against the minor. It was further 
argued that this contract is not binding, be- 
cause the mother was not the legal guardian 
for the purpose of entering into the contract 
of betrothal. In support of that contention 
the appellant relied on Shridhar y. Hiralal 
(23) and on Bai Ramkore y. Jamnadas Maul- 
chand (30). In my opinion, this contention 
18 unsound. If the father is alive, he is the 
legal guardian of his minor children. If he 
18 dead, the mother is the legal guardian. She 
has, therefore, the right to enter into a con- 
tract of betrothal cn behalf of her minor 
children. If acting under the authority 
given to her by law, she attempts to abuse 
the Same, a person otherwise interested in 
the minor may bring her action to the notice 
of the Court, and the Court may restrain 
her from abusing her authority. ‘That, how- 
ever, does not go against the root principle 
of the mother having the authority to enter 
into a contract of this type. The decisions 
relied upon by the appellants, in my Opinion, 
do not support his contention. Bai Ram- 
kore v. Jamnadas Mulehand (30), clearly 
indicates that the authority to give in mar- 
Tlage referred tc in those decisions is merely 
confined to the physical act of giving in 
Marriage as a part of the marriage cere- 
mony. Chandavarkar, J. has in terms stated 
that the words, “the authority to give in 
marriage” are only confined to the act of 
giving in marriage as a part of the marriage 
ceremony which is called kanyadana. There. 

(28) 20 B Gi. 

(29) 12 B 480. 

(30) 37 B 18; 17 Ind, Cas, 95; 14 Bom. LR 766, 
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fore the authority of the mother to enter into 
the contract, provided it is shown that it is 
for the benefit of the minor, cannot be dis- 
puted. For these reasons, I think the con- 
tract is binding on the parties and enforce- 
able by the plaintiff against the defendant. 

1 do not propose to go into the details of the 
evidence on the question whether the defend- 
ant was ready and willing to perform his 
part of the contract. In his writte& state- 
ment, he contended that by reason of the 
plaintiff's mother failing to celebrate the 
marriage, in spite of his repeated demands, 
he treated the contract of betrothal as aban- 
doned on behalf of the plaintiff and married 
the second girl. He had not contended in 
his written statement that he had commit. 
ted no breach of the contract by his second 
marriage and was'ready and willing to stand 
by the contract of betrothal. As regards the 
party s readiness and willingness to carry 
out the contract of betrothal, the learned 
Judge had the advantage of seeing the wit- 
nesses, and, in his judgment, he has in terms 
stated that having watched the demeanour 
of the witnesses he preferred to accept the 
evidence led on behalf of the plaintiff. The 
duty of a Court of Appeal in matters of this 
kind is very clearly pointed out by Lord 
Wright in Powell and Wife v. Streatham 
Manor Nursing Home (31), where he quotes 
the words of Lord Kingsdown in Bland v. 
Rose (32), at p. 265. 

“First it is clear that in appeal of this character, 
that is from the decision of a trial J udge based on his 
opinion of the trustworthiness of witnesses whom he 
has seen, the Court of Appeal ‘must, in order to re- 
verse, not merely entertain doubts whether the deci- 
sion below is right, but be convinced that it is 
wrong,” l ` 

Lord Wright in Powelland Wife v. Strea- 
tham Manor Nursing Home (31), further 
observed as follows (p. 267*): 

“The problem in truth only arises in cases where 
the Judge has found crucial facts on his impression 
of the witnesses: many, perhaps mest cases, turn 
on inferences from facts which are not in doubt, or 
cn dccuments : in all such eases the Appellate Court 
is an as gcod a position to decide as the trial Judge. 
But where the evidence is conflicting ard the issue is 
cne of Jact depending cn evidence, any Judge who 
has had experience cf trying cases with witnesses can- 
nct fail to realize the truth of what Lord Summer 
says : ‘as the evidence procceds through examination, 
cross-examination and re-examination the Judge ig 
gradually imbibing almcst instinctively, but in fact 
asa result of clcse attention and of long experience, 
an impression of the personality of the wit 8s and of 
his trustworthiness and of the accuracy cf his obser- 
vation and memory or the reverse.” ° 


(31) (1985) A C 243; 104 1. J K B 304; 152 LT 909; 
19 5 J179; SITL R 289 
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A decision arrived at on a consideration 
of the oral evidence in this way cannot be 
lightly differed from, and it is open to 
this Court to consider the evidence in print 
before it and find out whether it would have 
come to the same conclusion as the learned 
trial Judge had. In view of the clear and 
emphatic opinion of the learned Judge 
about the credibility of the witnesses. [ 
see no reason to differ from his conclusion. I 
agree that the appeal should be dismissed 
with costs. 


"Bi Appeal dismissed. 


NAGPUR HIGH COURT 
Criminal Revision No. 219 of 1941 
July 7, 1941 
POLLOCK, J. 

In re NAGARMAL JANKIRAM 


AGARWALE— ACCUSED 

Public Gambling Act (III of 1°67), ss. 3, 4, 5— 
Offence under Act—Provisions of Criminal Procedure 
Code regulate investigation and trial of such offences 
—Such offences, if cognizable—Commission of offences 
under ss» Jand 4—Search and arrest of accused by 
Sub-Inspecitor of Police — Chalan presented by City 
Police—Procedure held proper— Arrest even if illegal 
Court held had jurisdiction to take cognizance o 
offences - Criminal Procedure Code (Act V of 1898), 
ss. 9 (2), 4 (£), 190. 

The Public Gambling Act contains no provisions 
regulating the investigating, inquiring info, or trying 
of offences under that Act. The ordinary provisions of 
the*Criminai P. C., will therefore regulate the investi- 
gation and trial of such offences. 72 Ind. Cas. 175 (D, 
119 Ind, Cas. 174 (2 and 146 Ind, Cas. 419 (3), distin- 
guished. 

In order that an offence may be cognizable offence 
within the meaning of s. 4 (f), Oriminal P. C. it is not 
necessary that every Police Officer should have the 
power to arrest without warrant. The fact that under 
8. 9, Public Gambling Act the District Superintendent 
of Police has such power makes an offence under s. 3 and 
4 of that Act a cognizable offence. Queen-Emopress v, 
Neodhar Singh (4), 124 Ind. Cas. 106 (5) and 184 Ind, 
Cas. 231 (6), relied on. 

The Sub-Inspector of Police in Akola town, on the 
receipt of information that the accused Nagarmal 
habitually gambled on cotton futures by the road side, 
sent a man with marked coins to wager on a difference 
of figures and after the wager had been made searched 
the accused, seized the coins, and arrested him. The 
accused was then prosecuted on a chalan presented by 
the City Police of Akola, The trial Court held that in 
the absence of any warrant under s. 5 of the Public 
Gambling Act the proceedings were irregular and 
ee the accused unders, 249 of the Criminal 


Held, that the procedure adopted by theCity Police 
was corract. Even ifthe arrest were illegal, the Court 
still had jurisdiction under s. 190 of the Criminal P. C., 
to take cognizance of the offence, and the question whe- 
ther the arrest was valid or not would not affect the 
question whether the accused was guilty or not, 
Emperor v. Rawalu Kasigadu (T) and Emperor v. 
Madho Dhobi (8), relied on, 
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Cr. R. of the order of the Court of the 
Magistrate of the First Class, Akola, dated 
January 21, 1941. 

Mr. W. R. Puranik, Advocate-General, 
for the Crown. 

Messrs. T. B. Pendharkar and W. B. 
Pendharkar, for the Accused. 


Order.—This is a reference by the Ses. 
sions Judge, Akola, under s. 438 of the 
Criminal P. C. 


The Sub-Inspector of Police in Akola town, 
on the receipt of information that the accus- 
ed Nagarmal habitually gambled on cotton 
futures by the road side, sent a man with 
market coins to wager on a difference of 
figures and after the wager had been made 
searched thé applicant, seized the coins, and 
arrested him. The accused was then pro- 
secuted ona chalan presented by the City 
Police of Akola. The trial Court held that 
in the absence of any warrant under s. 5 of 
the Public Gambling Act the proceedings 
were irregular and discharged the accused 
under s. 249 of the Criminal P. C. 

Section 5 (2) of the Criminal P. ©. pro- 
vides that all offences other than under the 
I. P. ©. shall be investigated, inquired into, 
and tried and otherwise dealt with in accord- 
ance with the provisions of the Criminal 
P. ©. but subject to any enactment for the 
time being in force, regulating the manner 
or place of investigating, inquiring into, 
trying or otherwise dealing with such 
offences. The Public Gambling Act contains 
no provisions regulating the investigating, 
inquiring into, or trying of offences under 
that Act Section 5 deals with the power 
to search and arrest; s. 10 gives power to 
examine certain persons aS witnesses; and 
s. 13 gives power to arrest without warrant 
in certain cases, The ordinary provisions 
of the Criminal P. C. will, therefore, regu- 
late the investigation and trial of such 
offences and the decisions in In re Kuppu- 
sami (1), Lazar Fernando v. Amritham 
Fernando (2) and Emperor v. Mahomed 
Usman (38°, are not in point because they are 
decisions under Acts of which the provisions 
are widely different. 

Section 4 (f) of the Criminal P. C. defines 
“cognizable offences” as one for which a 
Police Offizer may arrest without warrant, 
Under s. 5 of the Public Gambling Act the 

(1) A LR 1923 Mad. 339; 72 Ind. Cas. 175; 44 ML J 
231; 17 L W 308; 24 Cr. LJ 335. 

(2) 52M 613 119 Ind. Cas. 174; AIR 1929 Mad. 
G04: 301, W 112: 57 M L J 214; 30 Cw. LJ 1011; 
(1929) M W N 507; Ind. Rul. (1929) Mad. 926. 


(3) AIR 1933 Sind 325; 146 Ind. Cas. 419; (1933) 
Or, Cas. 1077; 35 Or. LJ 129,6R 8 65 (F B} 
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District Superintendent of Police may arrest 
without warrant. I agree with the view ex- 
pressed in Queen-Empress v. Deodhar Singh 
(4), Emperor v. Ismail Hirji (5) and Maroti 
Bansi Teli y Emperor (3), that in order 
that an offence may bea cognizable offence 
it is not necessary that every Police Officer 
should have the power to arrest without 
warrant. The fact that the District Superin- 
tendent of Police has such power makes il a 
cognizable offence, and the procedure 
adopted by the City Police was, therefore, 
correct. Even if the arrest were illegal, the 
Court would still have jurisdiction under 
s. 190 of the Criminal P. C. to take cogniz- 
ance of the offence, and the question whe- 
ther the arrest was valid or not would nct 
affect the question whether the accused was 
guilty or not: See Emperor v. Ravalu 
Kesigadu (7) and Emperor v. Madho Dhobi 
8). 
7 therefore, accept the reference, set aside 
the Magistrate's order under s. 249, of the 
Criminal P. €. and direct him to proceed 
with the case. 

S. Reference accepted. 

(4) 27 0 144. 

(5) 54 B 146; 124 Ind. Cas. 106; A I R 1930 Bom. 49; 
34 Cr. L J 633; 31 Bom. L R 1349; (1990) Cr. Cas. 113; 
Ind. Rul. (1930) Bom. 234. 

(6)I LB (1939) Nag. 488; 184 Ind. Cas, 231; AIR 
1939 Nag. 95; 193) N L J101; 40 Cr. LJ £05; 12 
R N 101. 

(7) 26 M124; 2 Weir 206. 

(8) 31 C 557; 70 W N 661. 





PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT 
Criminal Appeal No. 122 of 1941 
June 9, 1941 
ALMOND, J.C. AND Mir AHMAD, J. 
EMPEROR— APPELLANT 
VETESUS 
TAKBIRULLAH WAHIDULLAH 
— RESPONDENT 

Penal Code (Act XLV of 1860), s. 456 — Person 
entering house of widow who is in possession of it 
by invitation to commit adultery with her and actually 
cone adultery=Case held did not fall under 
s. 406. 

If a man enters the houseof another person with the 
intention of committing clandestine adultery with a 
widow by invitation and actually commits adultery ani 
the woman is in possession of the house not only does he 
not intend to insult or annoy any other person in the 
house, but he desires aboveall things that his presence 
should not be known to the other occupants and in such 
a case he cannot be held to be guilty unders, 456 
I. P. ©. 58 J R Overruled. 171 Ind. Cas, 346 
(1) and 176 Ind. Cas, 497 (2), relied on. 

Cr. A. agginst an order of the Magistrate, 
Ist Class, Mardan, dated February 93, 
1941. 
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The Advocate-General, for the Appellant. 

Malik Khuda Bakhsh, for the Respondent. 

Aimond, J. CO.—This is an appeal by the 
Provincial Govt. against the order of a 
Magistrate of the First Class, Mardan cated 
February 23, 1941, acquitting the respond- 
ent of an offence under s, 406, I. P. C. The 
facts as alleged by the prosecution and which 
we accept as true are that Takbirulla, the 
respondent, late in the evening entered a 
house which was jointly occupied by Sarfa- 
raz, the complainant his mother Mst. Malko 
and his invalid sister with intent to commit 
adultery with Mst. Malko who was a widow 
and actually committed adultery with her. 
Sarfaraz who was absent atthe time un- 
expectedly returned from the hujra and 
encountered the respondent as he was leav- 
ing the house. The question is whether 
under these circumstances the respondent 
was guilty of an offence under 406, I. P. ©. 

The learned Magistrate hearing the case 
referred to a judgrnent of this Court re- 
ported in 58 J. R. but distinguished it on the 
ground that in the present case the real 
person who was in possession of the house 
was Mst. Malko who had invited the res- 
pondent into her house in order to commit 
adultery. In 58J.R. itis held thata man 
who enters into the house of another person 
with the intention of committing adultery 
with his unmarried daughter must be pre- 
sumed to have the intention of causing in- 
sult and annoyance to the girl’s relativas. 
in a case decided by a Bench of this Court 
and reported in Mohtasham v. Emperor (1), 
we had occasion to express our dissent from 
the principles laid down in that ruling and 
our view is now further confirmed by a later 
judgment of a Full Bench of the Juahore 
High Court, Abdul Majid v. Emperor (2). 
We are unable to agree with the reasoning 
given in 58 J. R., for if appears to us obvi- 
ous that if a man enters the house of an- 
other person with the intention of commit. 
ting clandestine adultery with an unmar- 
ried woman, not only does he not intend to 
insult or annoy any other person in the 
house, but he desires above all things that 
his presence should not be known to the 
other occupants. We are, therefore, not 
prepared to follow the principles laid down 
in J. R. No 59. The appeal of the Provincial 


Govt. is dismissed Z 


D. Appeal dismissed, 


(1) AT R 1937 Pesh. 92; 171 Ind. Oas. 346; 39 Or. L J 
35;10 R Pesh. 32. 

(2) A I R 1938 Lah. 534; 176 Ind. Cas, 497; 39 Or, 1 
J 755; 40 P L R 806; 11 R L 213 CF B} e 
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PRIVY COUNCIL 
Appeal from the Supreme Court of Canada 
September 24, 1940 
THE LORD CHANCELLOR, (VISCOUNT 
Simon), Viscount MAUGHAM, Lorp 
RUSSELL oF KILLOWEN, LORD 
WRIGHT AND LORD PORTER 
CONNORS Bros. LTD. AND oTHERS— 
APPELLANTS 


è VETSUS 


BERNARD CONNORS— RESPONDENT 


Contract—Covenant in restraint of trade— Vendor 
company carrying on business in Canada transferring 
same to another company—Covenant restraining ven- 
dor from doing similar business whatsoever in 
Dominion of Canada—Validity—Practice—Privy 
Council—Ratising of questions by originating sum- 
mons not appropriate method—Lower Courts acting 
on footing that questions were properly raised —Privy 
Council in appeal will follow same course. 

L who had established in Canada a business of 
canning fish of divers kinds including sardines, sold 
his business to C who then formed a company. Sub- 
sequently L with certain others formed a new company. 
On negotiations, C company purchased from L com- 
pany a controlling interest in the latter company with 
a covenant that L “will not, either directly or in- 
directly, engage in any other sardine business what- 
soever in the Dominion of Canada.” The question for 
decision which was raised, though improperly, by an 
originating summons, was whether L was precluded 
from engaging in a sardine business in Canada either by 
himself or as partner in or as share-holder of an in- 
corporated company carrying on sardine business in 
Oanada : 

Held, (1) that a small holding of shares in a com- 
pany carrying ona sardine business in Canada, per- 
haps only as apart of its undertaking, would not be 
eovered by the words ‘“ engage in ” a sardine business. 
On the other hand aman might well be held to be 
engaging in such a business if he held a controlling 
interest ina company formed to carry on a sardine 
business. But it could not safely be declared that a 
share-holding in a company carrying on such business 
ni R a breach’ of the covenant. [p. 876, 
col. 2. 

(2) that the phrase “ directly or indirectly engage 
in the sardine business” was not void for uncertainty. 
[2b2d.] 

(3) that C company carried on the sardine business 
in each of the provinces of Canada and the covenant 
that in so far a3 it extended to the Dominion of Canada 
was not unreasonable. The question of reasonable- 
ness being amatter of law for the Court, it was not 
necessary in relation tothe trade of a large manu- 
facturer or merchant to prove tothe satisfaction of 
the Court that the business which the covenant was 
designed to protect had been carried on in every 
part of the area mentioned in the covenant. If 
the restriction asto space was considered to be rea- 
sonable it was seldom in a case where the sale 
of a goodwill was concerned that the restriction could 
be held to be unreasonable because there was no limit 
as tojime. Morris (Herbert) Lid. v. Saxelby (6), ro- 
lied on, Fitch v. Dawes (12), followed. [p. 879, col. 
2; p. 880, col. 1.] 

(4) that the restraint was injurious to the public in the 
sense that the restriction was calculated to produce a 
pernicious monopoly, that is to say a monopoly cal- 
culated to enhance prices to an unreasonable extent. 
Since every other person in Canada could set up such 
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a business, the onus of establishing sucha proposi- 
tion was upon the party -attacking the covenant. 
When the Court was satisfied that the restraint was 
reasonable as between the parties it must always be 
very difficult to prove ina case connected with good- 
will that the public interest was affected. Attorney- 
General of Australia v. Adelaide Steamship Co. (1), 
Morris (Herbert) Lid. v. Sazxelby (6) and Maxim 
Nordenfelt Guns and Ammunition Co. v. Nordenfelt 
(13), approved. (p. 880, col. 2.] 

(5) that the principles as to a covenant being in 
restraint of trade applicable in the case ofa sale of 
goodwill would often be applicable with necessary 
modifications to a case in which the goodwill sold was 
the property ofa limited company or where instead 
of selling the undertaking, the shares or stock of the 
company ora large interest therein was being sold 
and one or more of the directors or managers of the 
company being interested in the sale were willing, in 
order to enable the transaction to go through or to 
obtain a better price, to enter into restrictive coven- 
ants with the purchaser. [p. 877, col. 2.] 

Consequently the covenant by L with C restraining 
former from engaging*in any sardine business whatsoever 
in the Dominion of Canada was binding on L as being a 
reasonable protection of shares purchased by C com- 
pany in L company 

Where though the raising of certain questions by an 
originating summons was not an appropriate method of 
dealing with those questions, but, since the three Courts 
below had delivered their judgments on the footing 
that the questions were properly raised before them, 
the Privy Council in appeal followed the same course 
and expressed their opinion on the materials submit- 
ted tothem. [p. 872, col. 1.) 


Mr. F. Gahan, for the Appellants. 


Viscount Maugham.—This isan appeal 
from a judgment of the Supreme Court of 
Canada dated December 19, 1938, which (by 
a majority of three Judges to two) reversed 
the judgment of the Supreme Court of New 
Brunswick, Appellate Division. The latter 
had dismissed an appeal from a judgment 
of the Chief Justice of New Brunswick. The 
divergence of judicial opinion is striking, 
since six Judges in Canada were in favour of 
the present appellants and three—the majority 
in the Supereme Court of Canada—took the 
other view. These differences have perhaps 
been accentuated by the curious shape which 
the proceedings assumed. The main ques- 
tion has throughout been whether certain 
covenants entered into by Bernard Connors 
the present respondent with the appellants 
or any of those covenants are enforceable 
or whether on the other hand they are un- 
enforceable as being in restraint of trade. 
This question has been raised not in proceed- 
ings instituted by the covenantee to enforce 
some or one of the convenants, but by an 
originating summons issued under O. 54 A 
of the Rules of the Supreme Court of New 
Brunswick by the covenantor (the respondent) 
seeking to have it determined, whether upon 
the construction of the covenants he was 
barred from engaging in a certain business 
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or from doing certain other acts, These 
questions were notin the main matters for 
construction at all, though incidentally some 
matters of construction might have arisen 
for the consideration of the Court. They 
were questions of law based on public policy 
depending toa large extent no doubt on the 
circumstances proved to exist at the time 
when the covenants were entered into, It 
is to be noted that the Chief Justice of New 
Brunswick seemsto have entertained grave 
doubts as to the propriety of such a proceed- 
‘ing underO. 54 A. To their Lordships it 
seems clear that those doubts were more than 
justified. Inthe event the case proceeded 
without the advautage of pleadings or parti- 
culars or discovery of documents. The respon- 
dent made a concise affidavit in support 
of his summons in whith he stated no 
facts or cirumstances relating to the conve- 
“nants beyond the statement that he was advis- 
ed that they were not reascnably necessary 
for the protection of the appellants in their 
business and were in the nature of an effort 
to stifle or prevent lawful competition. At 
the trial he was cross-examined on his 
affidavit and no further evidence was called 
on his behalf. The appellants then called 
three witnesses. In these circumstances it is 
not surprising that the evidence before the 
Court was not of a very satisfactory character 
and that differing opinions as to its result 
have been formed by the Judgesin Canada 
who have had todeal withthe matter. Their 
` Lordships have thus to deal with an appeal 
on questions raised under O. 54A, of the 
New Brunswick Judicature Act which was 
not in their view an appropriate method of 
dealing with thcse questions; but, having 
regard to the fact that three Courts have 
delivered their judgments on the footing 
that the questions were properly raised 
before them, their Lordships feel bound to 
follow the same course and to express their 
Opinion: on the materials submitted to them. 
It should be added that the respondent did 
not lodge his case in the usual way and was 
not represented on the present appeal. Their 
Lordships naturally regret this circumstance 
which adds to their difficulties; but they 
think it right to state that Counsel for the 
appellants argued on their behalf with 
great candour and fairness, and they do not 
- think that. the respondent has suffered by 
yeason of the absence of Counsel on his 
behalf. 

In or about the year 1890 the respon- 
dent’s fatherand uncle Lewis and Patrick 
Connors established a business of can- 
‘ning fish of divers kinds including fish 
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called sardines, in the Passamoquoddy area 
on the way of Fundy, It is not in 
dispute that this is the only area in Canada 
where it iscommercially practicable to pack 
sardines, though there are a number of 
sardine packers in the State of Maine on the 
other side of Passamoquoddy Bay. The 
jusiness was asuccessful one, and it was 
transferred to a company (which may be 
called “the old company”) in which, Lewis 
Connors, Patrick Connors and the respon- 
dent were share-holders. There were then two 
factories and the respondent was the super- 
intendent of one of them. In the year 1923 
the business then having become a very large 
one, the share-holders sold all their shares 
to A. Neil McLean and three associates 
for $ 400,000 payable as $ 200,000 in cash 
and as to $ 200,000 in preferred stock of 
Connors Bros, Ltd.(one of the appellant) a 
company which, having been formed for that 
purpose, took over the assets of the old 
company. The respondent received $16,667 
for his shares in the old company. Connors 
Bros., Ltd., after acquiring the assets and 
goodwill of the old company registered the 
name “Connors” as a trade mark to be used 
in connecticn with the sale of fish and fish 


products, and a little later registered as a 


trade mark the words ‘Connors Famous 
Sea Food.” Patrick Connors entered into a 
contract to act as general manager of Con- 
nors Bros., Ltd. for a pericd of five years at 
a salary of $10,000 per annum. The respon- 
dent was offered a position in the company 
but declined it. No restrictive covenant 
was entered into by the respondent with 
Connors Bros., Ltd. at this time. 

Connors Bros., Ltd., were shortly after- 
wards faced with very severe competition 
throughout Canada and in the other coun- 
tries in which they sold their products from 
a new business carried on by Lewis Connors 
the respondent and another member of the 
family. This business was incorporated in 
1924 under the name of “Lewis Connors 
and Sons, Ltd.” (the second appellants). 
The capital issued amounted to $150,000 
divided into $50,000 preferred and $100,000 
common stcck of which the respondent re- 
ceived a considerable amount from his 
father, Lewis Connors. The competition 
with Connors Bros., as the trial Judge found, 
was carried on by means not at all credit- 
able to the. respondent and his father. “They 
canvassed for orders the old customers of 
the business representing themselves to be 
“the original Connors.” They adopted 
brands and letter paper headings similar to 
those of Connors Bros. They were selling, 
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according to the finding of the trial 
Judge, in all the provinces of Canada 
and in nearly every country in which 
Connors Bros. had sold sardines. The 
respondent in cross-examination said: “I 
imagine we said we were the original and 
wanted to get the business.” In this en- 
deavour they had cut prices to such an 
extent that they had been carrying on busi- 
‘ness ata loss, By 1925 they had reached a 
very unsatisfactory financial condition which 
could not long continue. It was in these 
cireumstances that Lewis Connors, plainly 
with the knowledge of the respondent (his 
son) who was a manager of the company, 
approached the directors of Connors Bros., 
Ltd., with a view to a settlement. Ulti- 
mately an agreement dated April 30, 1925, 
which may be described as “the option 
agreement, was entered into between Lewis 
Connors and the respondent of the first part 
and Netl McLean and Allan McLean of the 
second part. The two companies were not 
parties ; but they were under the control 
of those four stock-holders who joined in 
the agreement. The covenants restricting 
trade which they all entered into are not 
those ‘which the appellants could rely upon 
(since they were not parties), but the agree- 
ment shows very clearly the circumstances 
under which the covenant by the respon- 
dent now in question was entered into a 
few weeks later and the true nature of the 
transaction. 

The substance of the option agreement 
was as follows :— 

The McLeans were to buy from Lewis 
Connors and the respondent $25,000 pre- 
ferred and $52,560 common stock of Lewis 
Connors & Sons, Ltd., and were to give in 
payment $25,000 preferred and $30,000 
common stock of Connors Bros, Ltd. It is 
plain that the transaction would give the 
latter company a controlling interest in 
Lewis Connors Ltd. 

With reference to the remaining capital 
stock of Lewis Connors Ltd. ($47,500 com- 
mon and $25,000 preferred stock) the Me- 
Leans undertook to procure a contract to be 
executed by Connors Bros., Ltd., with the 
stockholders of Lewis Connors & Sons Ltd., 
providing that Connors Bros., Ltd., would 
at any time within five years from January 
1, 1926, and on demand from any of the 
stockRolders of Lewis Connors & Sons, Ltd., 
whofat the time of such demand held any 
part of the remaining outstanding issued 
capital steck of the said Lewis Connors, 
Ltd., purchase the holdings of such stock- 

holders so making such demand on the 
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basis of $35,0C0 cash for $72,500 capital 
stock. 

It was further provided : 

(Clause 3) That the McLeans would pro- 
cure a contract by Connors Bros. to pay 
Lewis Connors a salary of $1,500a year for 
five years for hisservices to Lewis Connors & 
Sons, Ltd, and a similar sum by way of 
salary from Connors Bros., for nominal 
services. 

(Clause 4) That the McLeans would cause 
Connors Bros. to relieve Lewis and the res- 
pondent of a personal liability at the Bank 
of Nova Scotia. 

(Clause 5) That Lewis Connors and the 
respondent should be continued as directors 
of Lewis Connors & Sous, Ltd., until they 
exercised their option to sell their stock in 
that company to Connors Bros., Ltd., and 
their stock was fully paid for. 

(Clause 11) That the McLeans would pro- 
cure that Lewis Connors & Sons, Ltd , should 
employ the respondent as manager for five 
years ata salary of $5,000, with the pros- 
pect of its being $7,500, the contract to be 
guaranteed by Connors Bros., Ltd. 

The agreement contemplated that Lewis 
Connors & Sons, Ltd., would continue to 
carry on business and express provisicn was 
made as to the manner in which that was to 
be done. 

Clause 9 was in these terms :— 

“All parties hereto agree to work together for the 
benefit of the stcckholders of Connors Bros., Ltd., and 
Lewis Connors & Sons, Ltd., and will not, either 
directly or indirectly, engage in any other sardine 
business whatsoever in the Dominion of Canada, nor 
directly or indirectly use the brands of either Connors 
Bros., Ltd., or Lewis Connors & Sons, Ltd., in the 
Dominion of Canada or elsewhere, nor, fora period of 
ten years from the date hereof, use the name of Conrors 
in connection with sardine business in any country 
whatsoever.” 

The agreement was stated to be conditional 
on its acceptance and ratification by 
Connors Bros., Ltd., and to constitute an 
option given by the parties of the first part 
to the parties of the second part, which 
option should expire on May 30, 1925, unless 
the parties of the second part should give 
notice in writing of its acceptance. 


The option was duly exercised and it wag 
ultimately carried into effect by transfers of 
stock as agreed, which, however, were not 
produced in evidence. It was perceived 
that the control of Connors Bros., Ltd., was 
not adequately provided for, and a Voting 
Trust Agreement was entered into on May 
23, 1925, between Bernard Connors of the 
first part, the McLeans of the second part 
and the Eastern Trust Company of the third 
part. It recites that the parties of the first 
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and second parts were share-holders in 
Connors Bros., Ltd., and had agreed to 
transfer 360 shares of the capital stock of 
that company to the trustee to the intent 
“that the stock should be voted in one block 
by A. Neil McLean after consultation” with 
the other parties to the agreement. The 
agreement was expressed to be on the condi- 
tion that McLean would vote the stock under 
proxy to him in support of the carrying out 
of the agreement between Lewis Connors 
and Bernard Connors and the MclLeans 
bearing date April 30, 1925; and also that if 
Patrick W. Connors should cease to manage 
the sardine factory of Connors Bros., Ltd., 
that the McLeans would give their support 
to obtaining the position for Bernard 
Connors at a salary of at least $7,500.00 per 
year and also that the said Neil McLean 
would 


“vote the stock in favour of continuing the operation 
of the factory of Lewis Connors & Sons, Ltd., so long 
as the same is being operated ata profit” 


and would also vote in favour of Lewis 
Connors and Bernard Connors as directors of 
Counors Bros., Ltd. 


Two agreements in June 1925, further 
carried into effect the option agree- 
ment. One was dated June 9, 1925, and 
was made between Connors Bros., Ltd, of 
the first part and Lewis and Bernard 
Connors of the second part. This recites 
that there was then issued an outstanding 
$100,000.00 par value common stock and 
$50,000.00 par value preferred stock of 
Lewis Connors & Sons, Ltd., and by con- 
tract of April 30, 1925, that Lewis and 
Bernard Connors had agreed to sell to the 
McLeans $25,000.00 par value preferred 
stock and $52,500.00 par value common 
stock of Lewis Connors & Sons, Ltd. The 
agreement witnessed that with reference to 
the remaining outstanding issued common 
stock of Lewis Connors & Sons, Ltd. Connors 
Bros., Ltd. would at any time within five 
years from January 1, 1926, and on demand 
from any then stockholder of Lewis Connors 
& Sons, Ltd., purchase the holdings of such 
stockholder on the option mentioned in the 
previous agreement. The fourth paragraph 
is as follows: 

“ The said Lewis Connors and Bernard Connors agree 
with the said Connors Bros., Ltl., that they will not, 
either directly or indirectly, engage in any other sardine 
business whatsoever in the Dominion of Canada nor 
directly or indirectly use the brands either of Connors 
Bros., Ltd., or Lewis Connors & Sons, Ltd., in the 
Doininion of Canada cr elsewhere nor for a period of 
ten years from April 30,A.D. 1925, use the name of 


Connors in connegtion with the sardine business in any 
country whatsoever.” 


This is the important covenant in the pre- 


CONNORS BROS, V. BERNARD CONNORS (P C) 


196 TC 


sent appeal. The date mentioned in it was 
the date of the option agreement. 

The other agreement, which was of even 
date, was made between Bernard Connors of 
the first part, Lewis Connors & Sons, Ltd. 
of the second part, and Connors Bros., Ltd., 
of the third part by which the plaintiff 
agreed to work for Lewis Connors & Sons 
Ltd., under direction of a board or directors, 
in the capacity of manager of the company’s 
sardine factory in the City of Saint John for 
a period of five years and Lewis Connors 
& Sons, Ltd., agreed to employ him for the 
term mentioned at $5,000.00 per year; 
Connors Bros., Ltd., guaranteed the pay- 
ment of this salary. Provision was also made 
in accordance with the option agreement for 
his salary being raised to $7,500.00 if he 
became manager of two factories in opera- 
tion at the same time. 

The respondent commenced his duties as 
manager of the factory in West St. John and 
when the business was transferred to Black’s 
Harbour, he went there; but he was not 
satisfied. Disputes had arisen between the 
respondent and the two companies and finally 
by an agreement of October 2, 1926, between 
the respondent, of the first part, Lewis 
Connors and Sons, Limited, of the second 
part, Connor Bros.. Limited, of the third 
part, and the two McLeans, of the fourth 
part, the respondent sold his remaining 172 
shares of the capital stock of Lewis Connors 
and Sons, Limited, to Connors Bros, 
Limited, for $11,416, and his employment 
agreement was-ended by mutual consent. 


By cl. 3 it was provided as follows: 

“ The party of the first part also agrees with the 
said parties of the second and third parts that he will 
not directly or indirectly engage in any sardine business 
whatsoever in the Dominion of Canada or directly or 
indirectly use the brands of either Connors Bros., 
Limited, or Lewis Connors & Sons, Limited, in the 
Dominion of Canada or elsewhere, nor for a period of 
ten years from the 30th day of April, A. D. 1925, use 
the name of Connors in connection with sardine busi- 
ness in any country whatsoever.” | 

The date from which the period was to 
run was it will be noticed the same date as 
that mentioned inthe agreement of June 9, 


1925. The fifth clause was as follows:— 


‘The parties of the second, third and fourth pirts 
hereby release the said party of the first part (Bernard 
Connors) from all claims and demands of every nature 
and description which they or either of them have or 
which hereafter they or either of them may have 
against the party of the first part by reason of anything 
to the date of these presents including but ¢vithout 
limiting the generality of the foregoing any claims by 
reason of any shortage in inventory, alleged mis- 
representation or for alleged improper conduct of 
the party of the first part in connection with the 
business of the said Lewis Connors & Sons, Limited, 
or the purchase of an interest therein or stock there- 
of, ° 
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It will be convenient to mention here 
that in the opinion of their Lordships the 
option agreement andthe two agreements 
of June 9, 1925 have, for the present pur- 
pose, to be read together as constituting 
the transaction which has to be considered 
in deciding whether the covenant by the 
respondent with Connors Bıos., Ltd., con- 

, tained in the first agreement of June 9, 
1925 ig or is not enforceable. As was observed 
in ‘the judgment of Kerwin, J., it is clear 
that it was not intended by the agreement of 
Oetober 2, 1926 to relase the respondent from 

‘that covenant since, apart from the words 
“by reason of anything to the date of these 
presents,” which are sufficient to safeguard 
the future rights of the covenantees, the 
covenant was re-inserted, with the same 
date from which the last part of the cove- 
nant was torun, which was contained in the 
previous covenant. 

The position, therefore, in effect was this. 
The respondent and his father Lewis Con- 
nors being ina position to sell a controlling 
interest in Lewis Connors & Sons, Ltd., 
and being the managers ofthe business of 
that company sold that controlling interest 
to Connors Bros., Ltd., or to the McLeans 
who were the managers of Connors Bros., 
Ltd., and the principal stockholders in it. 
Lewis and Bernard Connors and their asso- 
ciates obtained a large stock-holding interest 
in Connors Bros., Ltd., and they and other 
stockholders in Lewis Connors & Sons Ltd., 
were to be entitled to sell their remaining 
holdings to Connors Bros., Ltd., at a price 
which was proved to be above the market 
values, and until sale were to continue to 
act as directors of Lewis Connors & Sons 
Ltd. Bernard Connors was given a position 
as manager ata salary for a period of five 
years. The two Mcleans and the two Con- 
nors agreed “to work for the benefit of the 
stock-holders of the two companies.” The 
respondent and Lewis Connors entered into 
the restrictive covenant with Connors Bros. 
Ltd., above set out. The precise terms of 
it will be considered later. Having regard 
to the previous history as above stated, and 
to the fact that the name of Connors could 
be used by Lewis Connors and the respon- 
dent, if they were left to compete in the 
sardine business with Lewis Connors & Sons, 
Ltd, it can hardly be doubted that this 
covenant was an essential feature of the 
transaction, and that if it had not been en- 
tered into the McLeans and Connors Bros., 
Ltd., would have refused to enter into this 
business arrangement. The cut-throat com- 
e petition would then have continued in all 
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probability until Lewis Connors & Sons Ltd., 
had been driven into liquidation. 

Lewis Connors died in 1934; and the 
period of ten years from April 30, 1925, 
mentioned in the three covenants expired 
a year later. The respondent in the mean- 
time had been carrying on a fish business 
under the name of the “The B Connors 
Fish Company.” It dealt with a number 
of products but not with sardines. Lewis 
Connors & Sons Ltd., continued to carry on 
its business, of which the packing and sell- 
ing of sardines was much the more important 
part. Connors Bros, Ltd., continued to carry 
on its similar business. In the year 1936 
the total sales of the two companies exceed- 
ed one and a half million dollars. 


In the following year the respondent wrote 
to Connors Bros. Ltd., stating that he did 
not consider himself bound by the provisions 
of the covenants since they were in restraint 
of trade, and he stated that he desired to 
engage in and work at the sardine business 
in Canada and elsewhere, and that he also 
desired to use the name of Connors, if he so 
chose, in connection with the sardine busi- 
ness in Canada and elsewhere. He went on 
to explain that he desired to ascertain his 
legal position before making plans for or 
investing capital in such a business. He 
received a reply from the solicitors of Con- 
nors Bros., Ltd.. and Lewis Connors, Ltd, 
to the effect that their clients considered the 
provisions binding and had no intention of 
abandoning their rights. 


The respondent commenced these proceed- 
ings by originating summons on April 27, 
1937, and propounded the following ques- 


tions for the determination of the Court :— 

“ (a) Whether, upon construction of the provision 
written variously in the said agreements as “will not 
directly or indirectly engage in any other sardine busi- 
ness whatsoever in the Dominion of Canada” and “will 
not directly of indirectly engage in any sardine busi- 
nese whatsoever in the Dominion of Canada,” the 
said Bernard Connors, the covenantor mentioned in 
both agreements, is at the present time and shall be 
thenceforward barred from engaging in the sardine 
business ir Canada as owner by himself or in part- 
nership with others of such a business or as a share- 
holder of an incorporated company engaged in such 
business in Canada. i l 

(b) Whether, upon construction of the words twill not 
directly or indirectly engage in’’ used in said covenants 
the said Bernard Connors is barred at law from working 
atthe sardine business in Canada as an employee of any 
person, persons, firm or corporations engaged in the 
sardine business in Canada. | 

(c) Whether, upov construction of the said covenants 
and particularly the following words contained there- 
in ‘nor for a period of ten years from April 30, A. D. 
1925, use the name of Connors in connection with the 
sardine business inany country whatsoever,’ the said 
Bernard Connors may at this time and thenceforward 
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lawfully use the name of ‘‘Connors’’ in connection with 
the sardine business of Canada.” 


The Chief Justice of New Brunswick, by 
his judgment, determined that Question (a) 
should be answered in the affirmative and 
Question (c) in the negative. He declined, 
in the exercise of his discretion, to answer 
Question (h), for reasons which he stated, 
which appear to their Lordships tə 
be entirely satisfactory. The learned 
Judges of the Appeal Division affirmed 
his order on all three points. In the 
Supreme Court of Oanada the appeal was 
allowed by a majority, and it was declar- 
ed that the covenant in question “in so 
far as it prohibits the appellant” (the pre. 
sent respondent) “from engaging directly 
or indirectly in anv sardine “business what- 
soever in the Dominion of Canada” was un- 
enforceable, e 


It will be convenient here to re-state the 
covenant of June 9, 1925, dividing the 
material portion into three parts for the 
purpose of appreciating the position :— 

The said Lewis Connors and Bernard 
Connors agree with the said Connors Bros., 
Ltd. that (I) they will not directly or in- 
directly engage in any other sardine busi. 
ness whatsosver in the Dominion of Canada; 
(2) nor directly or indirectly use the brands 
of either Connors Bros., Ltd. or Lewis Con- 
nors and Sons, Ltd. in the Dominion of 
Canada or elsewhere; (3) nor for a period of 
ten years from the 380th day of April 1925, use 
the name of Connors in connection with the 
sardine business in any country whatsoever. 
In the opinion cf their Lordships these three 
parts of the covenant relate to widely 
different matters and are clearly severable, 
The first part is prima facie in restraint of 
trade in the ordinary sense, The second 
part appears to restrain a fraudulent or dis- 
honest use of brands belonging to the co- 
venantees. No question seems to be asked 
in relation to it. The third part, unlike the 
other two, is limited in time but unrestricted 
in space and relates tothe use by the res- 
pondent of his name in connection with the 
sardine business. Difficult questions might 
have arisen in relation to this part of the 
covenant, but the ten years had expired 
before the summons was issued, and itseems 
to their Lordships that Question (c) in view 
of that fact did not call for a judicial answer, 
since it had ceased to be of practical im. 
portance. 

There remains Question (a) which relates 
to the first part of the covenant. The ques- 
tion is whethef? the respondent is barred 
from engaging in the sardine business in 
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Canada (1) as owner by himself or (2) in 

partnership with others or (8) as a share- 

holder of anincorporated company engaged 

in such a business in Canada Butthe rele- 
vant words of the covenant are ‘‘will not 

directly or indirectly engage in any other 

sardine business etc.,” and the holding of 

Shares is not mentioned. This is another 

illustration of the inconvenience which, 
attends the answering of theoretical, ques- 

tions in a case of this kind. It appears clear 

that a smal] holding of shares in a company 

carrying on a sardine business in Canada, 

perhaps only as a part of its undertaking, ` 
would not be covered by the words “engage 

in” a sardine business. On the other hand 

a man might well be held to be engaging in 

such a business if he held a controlling 

interest in a company formed to carry on a 

sardine business. Much would depend on 

the particular circumstances of the case. It 

seems to their Lordships that it would be 

wrong to answer Question (a) as it stands 

in the affirmative without qualification, for 

whatever view may be taken as to the cove- 

nant not to engage in a sardine business in 

Canada, it cannot safely be declared that a 

shareholding in a company carrying on such 

business is necessarily a breach of the- 
covenant. Their Lordships are accordingly 

left with the question whether the first two 

parts of the covenant preclude the respon- 

dent from engaging in such a business in 

Canada as owner or partner, or whether it is, 
not enforceable. 

In the view of their Lordships the phrase 
“directly or indirectly engage in the sardine 
business” is not void for uncertainty. Such 
words found in like covenants have not 
infrequently been enforced in this country, 
It may be difficult to assign by way of 
definition exact limits to their operation, and 
in some cases it may not be easy to draw the 
line. The same observation might be made 
aS to such well known words as for example, 
‘negligence’ or “nuisance.” In actual 
practice, however, and in concrete cases 
where all the circumstances have been placed 
before the Court it is seldom that any diff- 
culty is experienced in determining whether 
the alleged breach is or is not within the 
meaning of such a covenant. < 

The covenant is alleged to be one which 
the Courts should not enforce because it 
was in restraint of trade and, therefére, 
contrary to publie policy. There have been 
many statements of the general rule during 
the last thirty years, and their Lordships do 
not propose to add to their number, for 
every alteration of language is apt to he. 


e e A 


1941 


treated as if some slight difference in the 
rule or in its application were intended. 

The principles now well-established cannot 

be better stated than in the often-quoted 
passage from the judgment of the Board 
delivered by Lord Parker in Attorney- 
General of Australia v. Adelaide Steamship 
Co. (1). 
e “Though, speaking generally, itis the interest of 
every ingividual member of the community that he 
should be free to earn his livelihood in any lawful! man- 
ner, and the interest of the community that every in- 
divjdual should have this freedom, yet under certain 
circumstances itmay be to the interest of tlie indivi- 
dual to contract in restraint of this freedom, and the 
community if interested to maintain freedom of trade 
is equally interested in maintaining freedom of con- 
tract within reasonable limits. The existing law on 
the point is laid down inthe case of Nordenfelt v. 
Maxim Nordenfelt Co. (2). For a contract in res- 
traint of trade to be enforceable in a Court of law or 
equity, the restraint, whether it be partial or general 
restraint, must (to use the language of Jord Macnagh- 
ten, evidently adapted from that of Tindal, C. J., in 
Horner v. Graves (3)), be reasonable both in reference 
to the interests of the contracting parties and in refer- 
ence tothe interests of the public, so framed and so 
guarded as to afford adequate protection to the party 
in whose favour itis imposed, while at the same time 
it is in noway injurious to the public. Their Lord- 
ships are not aware ofany case in which a restraint 
though’ reasonable in the interests of the parties has 
been held unenforceable because it involved some in- 
jury to the public.” 

It should be observed that in this state- 
ment there is no attempt to limit” or define 
the cases in which the community is “equally 
interested In maintaining freedom of con- 
tract within reasonable limits.” The same 
remark is true as regards the proposition 
stated by Lord Macmillan in delivering the 
judgmant of the Board in Vancouver Malt 
and Sake Brewing, Ltd. v. Vancouver 
Breweries, Ltd (4) :— 

“The law does not condemn every covenant which 
is in restraint oftrade, for it recognises that in cer- 
tain cases it may be legitimate, and indeed beneficial, 
that a person should limit his future commercial acti- 
vities, as, forexample, where he would be unable to 
obtain a good price on the sale of his business unless 


he came under an obligation not to compete with the 
purchaser.” 


The cases which have most often come 
before the Courts have been those connect. 
ed with the sale ofa goodwill and those of 
master and servant; and the wide differ- 
ences between these two categories from the 
peint of view of restraint of trade have re- 
peatedly been pointed out. (See Mason v. 

(1)€(1913) A © 781 (795); 83L J PO 84;109 L T 
258;°12 Asp. MC 361: 29T L R 743. 

DOH ae A C 535 (552); 63 L J Ch. 908; 11 R1; 71 


(3) (1831) 7 Bing: 735; 5M & P 768;9 I. J (os) O 
P 192 


(4) (1934) A O 181 (189); 103 LIT © 58; 159L T 
603; 78S J 173; 50 T L R 253, 
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Provident Clothing and Supply Co. (Dj 
Morris (Herbert) Ltd. v. Sazxelby (6). Re- 
ference may also be made to an excellent 
passage in the 18th edition of Anson’s Law 
of Contract, pp. 236, 7). 

Their Lordships are not here concerned 
to deal with cases in the second category. 
With regard to those in the first it is plain 
that. considerations which apply in such 
cases will often be applicable with necessary 
modifications to a case in which the goodwill 
sold is the property ofa limited company. 
A covenant by such a company not to com- 
pete with the purchaser would in general 
be useless as a protection, for the company 
would in due course be wound up, and the 
most serious competition might be expected 
to come from those who had been actively 
engaged in mamaging and carrying on its 
affairs. The necessary capital might be sup- 
plied out of the price paid by the purchaser. 

To take a simple case, if the managing 
director of a private company, owning all 
or the great majority of its shares desires to 
effect a sale by the company of the whole 
undertaking and is willing in order that a 
better price may be obtained to enter into a 
reasonable covenant restrictive of his activi- 
ties as regards carrying on such a business 
in the future, it is difficult to see why public 
policy should intervene. For though public 
policy requires that trading should be encour- 
aged and that trade should as far as possible 
be free, on the other hand there would be a 
restriction on this freedom if the person in 
control of a company owning a business was 
not able to enter into such a contract as 
would enable him to obtain the full benefit 
of the poposed sale. As Lord Watson 
observed in Nordenfelt v. Maxim Nor- 
denfelt Co, (2) at p. 552* : 

‘It is now generally conceded that it is to 
the advantage ofthe public to allow a trader 
who has established a lucrative business to dispose of 
it toa successor by whom it may be efficiently carried 
lana ee ae NANA Accordingly it has been determined 
judicially, that in cases where the purchaser for his 
own protection, obtains an obligation restraining the 
seller from competing with him, within bounds which 
having regard tothe nature of the business are reasor.- 
able and are limited in respect of space, the obligation 


is not obnoxious to public policy, and is, therefore, 
capable of being enforced.” 

That this principle is applicable even in 
the case of an important public company 
where the covenant is entered into by a 
managing director holding shares in the 
company is evident from the facts of the 

(5) (1913) A O 724 (731), (788); 82 L J K B 1153; 
109 L T449; 57 SJ 739; 29 TL R727, 

(6) (1916) 1 A C 688 (7:1), (708% (709); 85 L J Ch. 
210; 114 L T 618; 60S J 205; 32 T L R 297. 
` “Page of (1894) A. C.—[Hd.] 
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case from which that passage is taken; for 
Lord Herschell (at p. 541*), Lord Watson 
(at p. 551*), Lord Ashbourne (at p. 555*) 
and Lord Macnaghten (at p. 560*) found no 
difficulty in holding that the case must be 
treated on precisely the same footing as if 
the covenant had been entered into by Mr. 
Nordenfelt in connection with the direct sale 
of the goodwill of his business. 

This being accepted in the case of the 
sale of the business of a company and of 
a covenant entered into upon such a sale by 
a person who does not own the goodwill or 
any cther assets of the company (which was 
the case of Mr. Nordenfelt) the same result 
may well follow in a case where, instead 
of selling the undertaking, the shares or 
stock of the company or a large interest 
therein is being sold and one or more of the 
directors or managers of the company being 
interested in the sale are willing, in order to 
enable the transaction to go through or to 
obtain a better price, to enter into restrictive 
covenants with the purchaser. Every such 
case must depend on the surrounding facts 
and circumstances, and their Lordships do 
not propose to lay down a general rule, 
but there are many cases of that character 
in which as it seems to them the principles 
above referred to will apply, where in other 
words, the community is as interested in 
maintaining freedom of contract within 
reasonable limits as it is in maintaining 
freedom of trade [see the Adelaide Steamship 
case (1) ]. On the whole and with the greatest 
respect to the Chief Justice of Canada their 
Lordships are of opinion that this case for 
the present purpose must be treated as 
governed by the same principle as that which 
would have applied if the respondent had 
himself been selling the goodwill of the busi- 
ness of Lewis Connors & Sons, Ltd. Nor 
can they accept the view that the real pur- 
pose of the transaction was to obtain a 
monopoly in the business of Canadian sar- 
dines. They see no sufficient ground for 
differing-from the view which must apparent- 
ly have been held by all the other Judges in 
Canada that the McLeans, the controlling 
share-holders in Connors Bros., Ltd., taught 
by an unhappy experience in the past, were 
seeking to obtain covenants from the two 
Connors who had been controlling and 
managing the business of Lewis Connors and 
Sons, Ltd., which would prevent those per- 
sons fiom gravely depreciating the value of 
the large stockholdings in that company 
which were being purchased at a full price. 

There remain two questions. The first is 
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whether the covenant was reasonably neces- 
sary for the protection of the goodwill of the 
business of Lewis Connors and Sons, Ltd., 
for if the restraint was larger than was neces- 
sary for that protection it could be of no 
benefit to either party and would be regard- 
ed in tke eye of the law as oppressive and 
therefore unenforceable. The second is 
whether the convenant is “consistent withe 
the interests of the public.” [McEkistrim 
v. Ballymacelligott Co-operative Agricultural 
and Dairy Society Limited (7) at p. £62.) 

In the opinion of the Chief Justice’ of 
Canada and Davis and Hudson, JJ., the 
former question was the main question in 
the case and they agreed in answering that 
the restraint was not reasonable as between 
the parties. The Chief Justice of New Bruns- 
wick, the Judges of the Appeal Division 
and Kerwin & Crocket, JJ., in the Supreme 
Court of Canada took the other view. The 
majority in that Court may perhaps have 
placed too heavy an onus on the appellants. 
Lord Parker in Morris (Herbert) Ltd. v. 
Saxelby (6) at p 706 remarked as follows:— 
“Ib isnot that such restraints (on trade) must of them- 
selves operate to the public injury but that itis against 
the policy of the Common Law to enforce thent except 
in cases where there are special circumstances to jus- 
tify them. ‘The onus of proving such special circum- 
stances must, of course, rest on the party alleging them. 
When once they are proved, it is a question of law 
for the decision of the Judge whether they door do not 


justify the restraint. There is no question of onus one 
way orthe other ”’ 


Lord Parker in this part of his speech 
was stating the effect of Lord Macnaghten’s 
judgment in the Nordenfelt case (2). If how-. 
ever that judgment be referred to it will be 
seen that Lord Macnaghten in citing 
Lord lLangdale’s decision in Whittaker v. 
Howe (8), said distinctly that on the facts 
of that case it lay on the defendant to prove 
that the area of restriction was unreasonable. 
Nordenfelt v. Maixm Nordenfelt Co. (2) 
at p 573+ This indeed was only following the 
opinion expressed by the Court of Queen's 
Bench in the important case of Tallis v. Tallis 
(9), at p. 412 in an action relating to a cove- 
nant by a retiring partner, and in a number 
of other cases of which Rousillon v. Rousillon 
(10) at p. 3651s one example. It is possible 
that in a case where a goodwill is being sold 
by a covenantor the rule as to onus of 


(7) (1919) A © 548 (562); 120 L T613:88LJP C 
59: 35T L R 354. 


(8) (1843) 3 Beav. 383; £2 R R 162. ? 
(9) (1853) 1 El. & Bl. 391 GLY); 22 L J Q B 185; 17 
Jur. 1149; 93 R R197. 

(10) (1880) 14 Ch. D 351 (365); 49L J Ch, 338; 42 
L T 6879:28 W R 623; 44 J P 663. 
"Page of (1916) 1 A. C.— [Ed] 
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proof of special circumstances may require 
further elucidation. The persons who have 
actively been concerned in the management 
of a business have sometimes had. a know- 
ledge of its trade secrets and have often 
become acquainted with its trade connection. 
In such cases it may be prima facie reason- 
able that the purchasers should insist ona 
covenant or covenants which will enable 
them tg obtain the full benefit of the good- 
will which they are purchasing, and if a 
company happens to be the owner it is only 
from individuals that useful covenants can 
be obtained. (See Smith’s Leading Cases 
13th Edition, Vol. I at p. 481.) 

Their Lordships however are referring to 
this matter of onus only to show that they 
regard it as one worthy of consideration on 
sume future occasicn, and they propose to 
deal with the present case as if the cove- 
nantee was called upon to prove all the special 
circumstances. 

The unusual way in which the question 
was raised pefore the Court must be remem- 
bered. The respondent was the first witness 
called and in cross-examination he said with 
regard to the old company whose business 
was acquired by Connors Bros., Ltd., that 
he thought that company was carrying on 
business in every provincein Canada. Asked 
as to the business of Lewis Connors and 
Sons, Ltd. he said in cross-examination “I 
think perhaps they were selling “some” 
(Meaning, as the context shows, cases of 
sardines) “in pretty near every province in 
Canada.” Neil McLean whose evidence was 
plainly accepted by the trial Judge gave 
evidence as to the businesses of Connors 
Bros., Ltd. and Lewis Connors and Sons, 
Ltd. while they were engaged in severe com- 
petion everywhere, but it was never suggest- 
ed to him in cross.examination that the 
business of either company did not extend 
over all Canada. In truth Counsel for the 
respondent was not endeavouring to establish 
such a proposition. A clerk in charge of the 
export department (J. J. Hayes Doone) prov- 
ed that when the old company sold its 
business to Connors Bros,, Ltd., they were 
selling in all provinces in Canada as well 
as elsewhere, and it was assumed that Lewis 
Connors and. Sons, Ltd., competed with 
Connors Bros. Ltd. throughout Canada. 
Burton M. Hill a director of Connors Bros. 
Ltd.? gave evidence. The first question put 
to him in cross-examination elicited the 
answer that “Connors was known from one 
end of Canada to the other in the sardine 
business and it was the only Canadian com- 
pany well-known.” This answer may have 
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been ambiguous, but instead of making the 
point, if it could be made, that Lewis Connors 
and Sons, Ltd. were not in 1925 carrying on 
business all over Canada, the cross-examina- 
tion proceeds thus:— 

“Q. It was also known all over the world ?—A. NO 
—a certain number of countries, Q. We have had 
evidence here that this company does a world wide 
business ?—A. Jt does now. Q. We also have evl- 
dence that it did then.—A. Ina number of countries.” 


There is not a single question by Counsel 
on behalf of the respondent which even re- 
motely suggests that the two companies in 
the period upto May 1925 were not carrying 
on business in competion throughout Canada 
and it would seem, taking the evidence as 
a whole, that this was in effect an admitted 
fact. Itis important to note that the business 
of Lewis Connors and Sons, Ltd., like that of 
Connors Bros., Itd., was a whole-sale one. 
Cases of sardines sold in a province of 
Canada would presumably find their way 
into the Yukon Territory and the North- 
West Territory. Their Lordships do not 
take the view that the evidence is of a 
very satisfactory kind; but read as a whole 
they are of opinion that the Chief Justice 
of New Brunswick was justified in coming 
to the conclusion, which he apparently did 
without difficulty, that Lewis Connors and 
Sons, Ltd. had carried on the sardine 
business in each of the provinces of Canada. 
No point as to the Territories was made 
until the matter reached the Supreme Court 
of Canada, and the answer to that point if 
it had been made has been suggested above. 

It should also be observed that the ques- 
tion of reasonableness being a matter of law 
for the Court, it has never yet been suppos- 
ed that it is necessary in relation to the trade 
of a large manufacturer or merchant to 
proveto the satisfaction of the Court that 
the business which the covenant is designed 
to protect has been carried on in every 
part of the area mentioned in the covenant. 
In the cases in which the area has been 
the whole of England, or a substantial 
part of it such as 100 or 150 miles from a 
named town, it has never been held that the 
covenantee was under an obligation to prove 
that the business has been carried on in 
all the towns and villages within the area. 
In the Nordenfelt case (2), no attempt was 
made to prove that all the governments of 
the world, or even of the civilised world. 
had ordered goods from the company though 
the greater number no doubt had done so. 
A great deal no doubt depends on the nature 
of the business and the areg in question. 
In a country of vast spaces like the Domi- 
nion of Canada it will always be possible 
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until the population of the country reaches 
a point now scarcely contemplated, to point 
to areas where there are only few settlors 
or inhabitants and where accordingly few 
if any of the goods sold by the manufac- 
turer have penetrated. If, for example, a 
restrictive covenant were limited to the 
Province of Quebec it would seldom be pos- 
sible to prove that the goods were used in 
every part of that province ; but the good- 
will of a business such as is now under con- 
sideration could not adequately be protected 
if the restrictive covenant had to be limited 
to the towns and villages where actual 
sales could be proved whilst leaving the 
vendor free to establish a business, which 
would almost certainly be competitive, in 
all the adjoining places. 

It may be useful tocite in this connection 
the words of Lord Parker in Morris (Her- 
bert) Ltd. v. Saxelby (6) (supra at p. 708*). 

“ The goodwill of a business is immune from the dan- 
ger of the owner exercising his personal knowledge and 
skill to its detriment, and if the purchaser is to take 
over such goodwill with all its advantages, it must, in 
his hands, remain similarly immune. Without, there- 
fore, a covenant on the part of the vendor against 
competition, a purchaser would not get what he is con- 
tracting to buy, nor could the vendor give whathe is 
intending to sell, The covenant against competition is, 
therefore, reasonable if confined to the area within 


which it would in all probability enure tothe injury 
of the purchaser.” 


The words “in all probability” are im- 
portant ; for the question of law as to rea- 
sonableness does depend on probability. 
On careful consideration of all the circum- 
stances their Lordships have come to the 
conclusion that the right conclusion is that 
the covenant, so far as space is concerned, 
was not unreasonable. 


If the restriction as to space is considered 
to be reasonable it is seldom in a case where 
the sale. of a goodwill is concerned that the 
restriction can be held to be unreasonable 
because there is no limit as to time. Their 
Lordships accept as correct the statement by 


Lord Cave :— 

“ It has been settled, I think, since Hiichecck v, 
Coker <li), that, where there is a goodwill to be pro- 
tected, a covenant in restraint of trade, even when 
imposed as a condition of employment, may be so 
framed as to give adequate protection not only to the 
covenantee himself but also to his successors in the 
business, and this although it may be necessary for 
that purpose to impose a restriction upon the cove- 
nantee for the remainder of his life: Fitch v. Dawes 
(12) at p. 168.” 


. (GD (1837)6Ad.& E438; ING P79; 2H&W 
464: 6 È J (vs) Ex. 266; 45 R R 522. 
(12) (1921) 2‘A 0158 (168); (0 L J Ch. 436; 125 LT 
744: 65S J 626937 T L R 784. 
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The question whether the restraint ought ` 
to be held to be injurious to the public can 
be briefly dealt with. It would appear that ` 
what is meant by the affirmative proposition 
is that the restriction is calculated to pro- 
duce a pernicious monopoly, that is to say a 
monopoly calculated to enhance prices to 
an unreasonable extent. Nordenfelt’s case 
[Maxim Nordenfelt Gun and Ammunition, 
Co. v. Nordenfelt (13)], at pp. 646, 668, 
Adelaide Steamship case (1) at p. 796*. It 
is well settled that the onus of establish- 
ing such a proposition is upon the pérty 
who attacks the covenant. When the Court 
is satisfied that the restraint is reason- 
able as between the parties it must always 
be very difficult to prove in a case con- 
nected with goodwill that the public inter- 
est is affected [Morris (Herbert) Ltd. v. 
Saxelby (6) at pp. 700, 708t]. Inthe pre- 
sent case it seems to their Lordships that 
there are no grounds for holding that a res- 
triction restraining the respondent from 
carrying on a Sardine businessin Canada is 
likely to produce a _ real monopoly, 
since every other person in Canada can set 
up such a business, and the evidence is to 
the effect that some persons have done so. 
The practical difficulty in successfully com- 
peting with the appellants may well be due 
to their skill and enterprise and long expe: 
rience. This point, therefore, also fails. 

The conclusion, therefore, must be that 
the covenant by Bernard Connors with Com- 
nors Bros., Ltd. contained in the agreement 
of June 9, 1925, is binding as being a rea- 
sonable protection of the shares purchased 
by Connors Bros., Ltd. in Lewis Connors - 
and Sons, Ltd. 

In the result their Lordships are of- opi- 
nion that the three questions raised by the 
originating summons should be dealt with 
as follows :—Question (a) should be ans. 
wered by a declaration that the respondent 
is atthe present time and will hencefor- 
ward be barred from engaging in the sar- 
dine business in Canadaas owner by him- 
self or in partnership with others. No an- 
swer should be given to that part of the 
question relating to the holding of shares in 
an incorporated ccmpany carrying on such 
a business. Nor should any answer be given 
to questions (b) and (c). 


Their Lordships for the above yeasons 
will humbly advise His Majesty that the 
appeal should be allowed to the extent. above 
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mentioned and that the respondent should be 
ordered to pay to the appellant his costs here 
and below. 


D. Appeal allowed. 


Solicitors for the Appellants.—Messrs, 
Norton Rose Greenwell & Co. 





OUDH CHIEF COURT 
° Miscellaneous Appeal No. 21 of 1939 
September 18, 1941 
GHULAM Hasan, J. 
DULLU—APPLICANT— APPELLANT 
versus 


MISRI LAL—Crepiror—OssEctTor 


AND OTHERS Pro forma RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 4,75, 25— 
Decision of question. whether debtor has right to pre- 
sent petition for insolvency, whether comes under 
s,4—Second appeal under s. 15,if maintainable— 
Revision under first proviso to s. T5 (1) from finding 
of fact arrived at after considzration of evidence 
involving no error of law, is not maintainable, 

The words “of ary nature whatsover’’ usedins. 4 
of the Prov. Insol Act do not include or embrace with- 
in its purview the determination of the question whe- 
ther the debtor has a right to present the petition for 
insolvency. Such a decision is contemplated only under 
s.25(2) ofthe Act. The decision of questions under 
s. 4 does not involve a decision dismissing a debtor’s 
petition under gs. 25. Consequently the decision of the 
question whether the debtor has a right to present the 
petition for insolvency comes under s. 25 and is subject 
to only one appeal and a second appeal against that 
decision is incompetent under s. 75. 135 Ind, Cas. 093 
(1) and 159 Ind. Cas. 806 (2), relied on. ’ 

The first proviso to s. 75 (1) confers a right of inter- 
ference upon the High Court only in cases where the 
. Court is satished that the decision of the Appellate 
Court is not according to law. A finding offact arrived 
at on a consideration of theevidence and the circum- 
stances of the case, and involving no question of law, 
will not be interfered with whenthe Judge commit- 
ted no error of law in coming to this finding. 


Misc. A. against the order of the District 
Judge of Unao, dated December 1, 1938. 


Mr. Syed Mohammad, for the Appel- 
lant. 


Mr. R. D. Sinha, for Respondent No. 1. 


Judgment.—This is a miscellaneous appeal 
under s.75 of the Prov. Insol, Act against 
the appellate order of the District Judge 
of Unao dated December 1, 1938, reversing 
the decision of the Civil Judge of Unao 
and allowing the appeal of the creditor in 
an application for insolvency. 

It appears that one Dullu, son of Durga 
Chamar, applied for being declared an 
Insdlvent. The application was contested 
by a creditor Misri Lal, respondent No. 1 
an the ground that the applicant was not 
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an insolvent in as much as his debts did 
not amount to Rs. 500 as required by s. 10 
(1) (a) of the Prov. Insol. Act. 

The learned Civil Judge adjudged the 
applicant as insolvent. 

Misri Lal creditor went up in appeal to 
the District Judge who, set aside the deci- 
sion of the Civil Judge holding that the 
applicant was not an insolvent and dismissed 
his application for insolvency. 

The applicant Dullu has filed this mis- 
cellaneous appeal purporting to be under 
s. 75 of the Pov. Insol. Act, A pereli- 
minary objection has been raised on behalf 
of the respondent Misri Lal that a second 
appeal is not entertainable. I am of opinion 
that this objection is well-founded and must 
prevail. Section 75 (1) lays down: 

“The debtor, any, creditor, the Receiver or any 
other person aggrieved by a decision come to or an 
order made in tne exerciseof insolvency jurisdiction 
by a Court subordinate fo a District Court may 


appeal to the District Court, and the order of the 
District Court upon such appeal shall be final.” 


This section is made subject to two 
provisos. The first proviso gives a right 
to the High Court to call for the case for 
the purpose of satisfying itself that an order 
in any appeal decided by the District Court 
was according tolaw. In other words, it 
gives, as it were, aright ofinterference by 
way of revision. The second proviso confers 
a right of second appeal only against the 
appellate decision of a District Court from 
the decision of the subordinate Court under 
s. 4 of the Prov. Insol. Act. Section 4 of the 


Insolvency Act lays down: 

‘(1) Subject to the provisions of this Act, the 
Court shall have full power to decile all questions 
whether of title or priority, or of any nature what- 
soever, and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
coming within the cognisance of the Court, or which 
the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a 
complete distribution of property in any such case.” 


It is contended on behalf of the appellant 
that the decision of the Civil Judge was 
under s. 4 while it is contended on behalf 
of the respondent that the decision was 
unders 25 of the Act. The words “of any 
nature whatsoever” usedins.4 of the Act 
do not, in my opinion, include or embrace 
within its purview the determination of the 
question whether the debtor hasa right to 
present the petition for insolvency and that 
such a decision is contemplated only under 


the Act, which is as follows:— 
ea e TT of a petition presented by a debtor, 
the Court shall dismiss the petition if it is not 
satished of his right to present the pefition. 
A reference to Sch. I appended to the 
Act will show that it enumerates the deci. 
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sion and’orders from which an appeal lies to 
the High Court under s. 75 (2). Among 
these orders s. 4 and s. 25 are mentioned 
separately. It would ‘be, therefore, only 
reasonable to hold that the decision of ques- 
tions under s. 4 does not involve a decision 
dismissing a debtor’s petition under s. 25 of 
the Prov. Insol. Act, otherwise there was 
no necessity for making a separate mention 
ofs 25 in the aforesaid schedule. I hold, 
therefore, that the decision of the Civil Judge 
was under s. 25 of the Provi. Insol. Act, that 
it was subject to only one appeal and that 
a second appeal against that decision is 
Incompetent under s. 79 of the Prov. Insol. 
Act. This view receives support from Har 
Prasad v. Dargahi Lal, (8 O. W. N. 191) 
(1) and Jiwan Ram v. Official Recetwer, 
(A. I. R. 1935 Lahore 708) (2). 

I have been requested on behalf of the 
appellant to treat this appeal as a revision and 
exercise my powers of interference, under the 
first proviso to s. 75 (1) of the Prov. Insol. 
Act, with the appellate decision of the learned 
District Judge. The proviso confers a right 
of interference upon the High Court only in 
cases where the Court is satisfied that the 
decision of the Appellate Court is not 
according to law. It- appears from the 
finding recorded by the learned District 
Judge that the appellant was not an insolvent 
in as muchas his debts did not amount to 
Rs. 500. The appellant put forward a pro- 
missory note executed by him in favour of 
Dullu son of Pitam, which the learned Judge 
characterised as not genuine. In coming 
to this conclusion the learned Judge observ- 
ed that the appellant and Dullu were both 
of the same caste and were employed in 
the same factory, and neither the scribe nor 
the witness in whose presence the promis- 
sory note was alleged to have been executed 
was produced in the Court. Admittedly no 
cash consideration was paid at the time of 
the execution of the alleged promissory note 
and the learned Judge did not believe the 
story that the promissory note was executed 
in lieu of an earlier promissory note on 
which the money was due from the appel- 
lant. This is a finding of fact arrived at 
on a consideration of the evidence and the 
circumstances of the case, and I am not 
satisfied that the learned Judge committed 
any error of law in coming to this finding. 
The finding is a pure finding of fact and 
no question of law isinvolved in the case. 


GQ)8 OW N 1318; 135 Ind. Cas, 893; AIR 19382 
Oudh 61; Ind. Rul. (1932) Oudh 77, 
' DA Lk 1935 Lah. 708; 159 Ind. Cas, 866; 37 PLE 
224; 8 R L 440, 
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Even if I were prepared to treat this appeal 
asa revision, I am of opinion that the appel- 
lant has no case whatsoever on the 
merits and the decision arrived at: by the 
learned Dirtrict Judge is perfectly justified. 

The appeal fails ‘and is dismissed with 
costs. 


D. Appeal danaa . 


MADRAS HIGH COURT 
Criminal Revision Cases Nos. 750 and 751 
: of 1940 
Criminal Revision Petition Nos. 707 and 708 
of 1940 
September 13, 1940 
LAKSHMANA Rao, J. 
In re SOUNDARARAJA AYYANGAR 


AND ANOTHER— PETITIONERS 
Criminal trial—Evidence—Police diary—Accused, 
if entitled to provethem through witness . producing 
them. 
The accused are entitled to prove documents 
(General Folice’diary) which are admissible in evidence 
through the witness producing them. 


Cr. R. Case and Cr. R. Ps. under ss. 485 
and 439 of the Criminal P. C., 1898, praying 
the High Court to revise the ‘orders of the 
Court of the 2nd Class, Magistrate of Polur, 
dated August 26, 1940, 


Mr. P. C. Parthasarathy Ayyangar, for 
the Petitioners. 


The Public Prosecutor, for the Crown. 


Order.—-The evidence of P. W. No. 8 can- 
not be deleted from the record and the accused 
are entitled to prove through him documents 
which are admissible in evidence. The 
orders of the Sub-Magistrate are, therefore, 
set aside and heis directed to proceed with 
the case in accordance with law. 


N.-D. Order accordingly. 
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__ CALCUTTA HIGH COURT 
Special Jurisdiction (Income-tax) Reference 
i No. 10 of 1940 
February 18, 1941 

_ DERBYSHIRE O. J. AND PANCKRIDGE, J. 

In re HON’BLE NAWAB K. HABIBULLA 

BAHADUR or DACCA 

_ Ancome Tax Act (XI of 1922), ss. 2 (1) (a), 3 (2) (viii; 
—Waaf properties entirely agricultural—Administra- 
tion scheme defining dutiesof mutwalli and fixing 
remuner@iton conditional upon his proper discharge 
of duties—Remuneration, whether agricultural income 
or falls under s. 3 (2) (viii) and is assessable. 

The entire wagf properties were agricultural. A 
scheme of administration which was embodied in a com- 
promise decree defined the duties of the mutwalli and 
fixed his remuneration from the waqf which was made 


conditional upon the proper discharge of his duties as 
mutwalli : 


Held, that the remuneration of the mutwallt was 
not rents and profits of agricultural land coming to him 
simply asa beneficiary under a settlement. The re- 
muneration that he received as mutwalli was remunera- 
tiun for discharging the duties of his office and as such 
came within s. 3 (2) (viii), Income Tax Act, being a 
receipt arising from the exercise of his vocation whe- 
ther the fund from which he was paid came originally 
from an agricultural source or not. 157 Ind. Cas. 289 


re 161 Ind. Cas. 681 (3), explained. [p. 686, cols, 


Mr. .S. C. Ghose, for the Appellant. 


Mr. R. C. Pal, forthe Commissioner of In- 
come-tax. 


Derbyshire, C. J —The assessee for the 
assessment year 1938-39 was assessed under 
s. 23 (1), Income Tax Act, on his own return 
ix respect of an item of Rs. 49,500 which was 
shown in the return under the head “sala- 
ries”; in a note attached to the return it 
was stated to be “current and arrear allow- 
ance drawn as mutwalli from the wadi 
funds.” After the assessment was made the 
assessee appealed to the Appellate Assistant 
Commissioner on the ground, amongst other 
things, that the sum, Rs. 49,500, was shown 
in the return by mistake and that though 
the return itself did not indicate it, the 
amount mentioned was really agricultural 
income within the meaning of s, 2, Income 
Tax Act, and as such was not liable to tax. 
The assessee stated that the first return was 
drawn up by his officers and that he being 
a busy gentleman, had not had time to 
scrutinize the return before he signed it, and 
that the return was made in error; the sum 
ought to-have been excluded as it was really 
agricultural income -and not assessable. In 
the year previous to the assessment year a 
return had been made showing the sum 
of Rs. 22,450 as salary and in a note it was 
stated that that was allowance from the 
wafq fund. The mistake appears to have 
been made, therefore,in the previous year, 
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The returns, it ought to be mentioned, were 
made by the manager of the wagf estate; 
The wagf estate was constituted by the 
great-grandfather of the assessee on June 1, 
1854, when in a wugfnumu of that date the 
waqf set aside a 7 annas share of an estate 


of his and, to use his own words, dedicated l 

“for ever the said 7 annas share and all rights and 
appurtenances thereto and dependants thereof and the 
income and profits derived therefrom the charitable 
purposes for expenses on the poor, mendicants and 
Indigent, for the necessary expenses of the flatroofed 
Masjid at Kumartuli and the food for the man keeping 
fast and forthe indigent during the mouth of Kamjan 
and for performance of all other acts of picty ani I make 
a wagf of thein inthe name of God and the wagf is 
valid and legal,” 

He then went on : 

“I have, therefore, from among my descendants ap 
pointed Khwaja Abdul Guni Saheb who isa man of 
probity and honesty, pessessel of means and devoid of 
avarice, to ths post of mutwalli with regard to the 
said waqf estates for performance uf the duties in that 
connection and have made him mutwalli of the wagf 
estate on my behalf. I withhold myself from all rights 
to and enjoyment of, the waqf estate and make over the 
same tothe said mutwalli.” 

Later : 

‘The said mutwallt has no power to alienate or 
waste the wagf property in any way except when he 
thinks it proper, he will sell some portion of) the wagf 
estate and with the consi leratiun money thereof pur- 
chase other properties and incla le the sae in the wagf 
estate or exchange the wagf properties for sone other 
properties and apply the profits to exrenses in the name 
of God and pious purp.ses according to the terms men- 
tionedabove, The sail mutwalli has power to appuict 
two or three mutwallis from among hi; ielatives or 
relatives of me who make this wagf on his behulfina 
legal way and delegate his powers to them. If he dues 
not apprintany mutwaullt then after him from among 
his male doscendants he who wiil be pivas and guod 
shall be the mutwalli of the ssid wayf estate, This 
post of mutwalli is made hereditary in the male line of 
the said mutwalli. Be it known thet the power to 
delegate authority or exchange the wagf properties 
vested in the said mutwalli, shail always be subject to 
the condition that for the purpuse of protection and pre- 
servation of the wagf estate and goo. manage nent 
thereof, the mutwallt shall have the power to make 
alienation as stated above, if necessary, but when tunere 
is nosuch necessity he shall have no power to make 
any invalid alienation.” 


It is clear that the waqf intended that. 
the mutwallz should perform the duties cast 
upon him by the wugfnrama. ‘Those duties 
were the exercise of charity towards the 
poor, the sick and the needy. They would, 
in the ordinary way, take up a certain 
amount of the time and energies of the 
mutwallt, The property in question was by 
common agreement agricultural property 
and the income derived from it agricultural 
income. The property itself passed into the 
ownership cf the Almighty according: to 
Muhammadan Law, but the income was to be. 
dealt with as the wugf had directed. Ac-° 
cording to Muhammadan Law the mutwall¢ 
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is entitled to some remuneration for his 
duties as mutwalli. Such remuneration could 
if necessary, be fixed by Court at an amount 
not. exceeding one-tenth of the income. The 
income of this waqf is, at the present time, 
estimated to be in the neighbourhood of 
three lacs of rupees. Some time previous to 
1925 the assessee had succeeded to the office 
of mutwallt, Certain members of the 
founder’s family had complained of the way 
in which the mutwalli—the present assessee 
— was performing his duties and in 1925 a 
suit was begun by a number of members of 
the founder’s family in the Court of the 
District Judge of Dacca (Mutwalli Suit 
No. 52 of 1925). The suit was against the 
mutwallt and a Mr. Meyer who, one gathers, 
was the manager appointed by the Court of 
Wards in respect of the wifole or part of the 
other 9 annas share of the founder’s estate. 
The claim was for the removal of the mut- 
wailt from his mutwalliship and the appoint- 
ment of another mutwalli in his place and 
for accounts. That suit proceeded some way 
and in 1928 it was compromised. The terms 
of compromise are set out at pp. 14 and 15 
of the paper-book and the terms include a 
scheme of administration. The muiwalli 
denied that he had been guilty of any im- 
proper use of the waqf funds, and the plain- 
tiffs withdrew the imputatious which had 
been made in the course of the suit as to 
his honour or his fitness for the position. 

The scheme of administration that was 
made part of the terms of compromise was 
a comprehensive one and it was intended 
clearly to put the wagf on a proper founda- 
tion and ensure its proper management in 
future. Paragraph 1 of the scheme provided 
that the assessee should continue to be the 
mutwalli and after him the succession to 
the office should be in accordance with the 
deed of wagf and the usage of the founda- 
tion. Paragraph 2 provided that a commit- 
tee should be appointed for the purpose of 
assuring proper management of the wagf 
properties and compliance with the terms 
of the wagfnama and the proper employ- 
ment of surplus moneys. Paragraph 3 pro- 
vided that the members of the committee 
should be (1) the mutwalli, (2) the Commis- 
sioner of the Dacca Division, (3) the Col- 
lector of Dacca, (4) Mr. K. G. Murshed, a 
member of the Indian Civil Service, (5) 
Mr. K. Sudderuddin, (6) Mr. K. Shahabud- 
din, (7) Mr. Nazimuddin, (8) Khawaja Moha- 
med Alim and (9) Khwaja Abdul Karim. 
The last five gentlement were either members 
of the founder’s family or associated with 
him. Paragraph 4 provided that a vacancy 
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in the committee which might occur might 
be filled by a nomination by the remaining 
members of the committee to the District 
Judge of Dacca who might, in the discretion, 
confirm the appointment or nominate to the 
vacancy any other person to be chosen, if 
possible, from the descendants of the foun- 
der and their husbands. Paragraph 5 pro- 
vided that the mutwallt with the approvat 
of the committee should appoint a manager 
and make detailed arrangements for the 
management of the maqf properties and 
that he might from time to time revise 
the same. In the event of a disagreement be- 
tween the mutwalli and the committee re- 
course must be had to the directions of the 
District Judge of Dacca whose directions 
should be binding on the mutwalli and the 
committee. Paragraph 6 provided that the 
manager should be liable to the mutwallt 
for proper management of the waqf estates 
in accordance with the scheme for manage- 
ment as framed or revised in para. 5 and 
that the manager should submit regularly 
tothe mutwalli full and detailed budgets 
for the management of the wagf estates 
which the mutwalli should in due time lay 
before the committee for their directions; 
and again in the event of default or dead- 
lock recourse was to be had to the District 
Judge of Dacca. Paragraph 7 provided that 
the manager should present annually to the 
mutwalli for laying before the committee a 
return disclosing truly the condition of tlfe 
properties and the results of his manage- 
ment during the year, and a copy of the re- 
solutions made by the committee on such 
return was to be sent to the Commissioner 
of the Dacca Division for his information. 
Paragraph 8 provided for the accounts of the 
manager at Sadar and in the mujfasal to be 
audited by an independent and official 
auditor, those accounts with the report of 
the auditor being laid before the committee, 
and the forwarding of them with the com- 
mittee’s comments to the Commissioner of 
the Dacca Division. Paragraph 10 provided 
that the mutwalli should submit to the 
committee a budget of expenditure upon 
objects consistent with the purposes of the 
wagf to be made from the anticipated sur- 
plus receipts from the manager during the 
coming year. There were further provisions 
as to the amount that might be allotted for 
certain purpose. Paragraph 11 provided 
that, with the exception of the amount for 
which provision had been made for expendi- 
ture which is mentioned in para. 10, the 
mutwalli should not make expenditure from 
the wagf moneys save and except (a) expeh- 
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diture previously sanctioned by the com- 
mittee both as to the project and the amount 
spent or (b) expenditure expressly autho- 
rized by the scheme and sanctioned by the 
committee. Paragraph 12 provided that the 
mutwallt should present to the committee 
every six months an account of expenditure 
made by him and in the event of any mis- 
feasance or unauthorized payment, any two 
“members of the committee should have the 
right © apply to the District Judge of Dacca 
to recover from the mutwallz personally any 
Suan expended by him in contravention of 
‘the purposes of the wakf or in excess of his 
powers as defined by this scheme of admi- 
nistration. Paragraph 13 provided for the 
accounts of the mutwalli to be audited by 
an independent auditor. Paragraph 14 pro- 
vided that the mutwalli should not alienate, 
mortgage, sell, lease, exchange or otherwise 
encumber the wagf properties without the 
sanction of the committee previously obtain- 
ed, and in cases where the permission of the 
Court was necessary, without such permis- 
sion being previously obtained. Paragraph 15 
provided ; 

“The remuneration of the matwalli payable from 
the wayf shall be rupees two thousand five hundred 
monthly together with a fixed allowanceof rupees five 
hundred monthly for his conveyance, the lighting of his 
apartments, medical attendance and other personal 
charges incidental tohis position. The said remunera- 
tion of Rs. 2,500 monthly shall be restored to him 


(except such portion of itashe has voluntarily offered 
senden with effect from the month of November 


This remuneration of Rs. 30,000 per annum 
is about 1-10th of the income of the waqf. 
Then follow various provisions as to the 
calling of the meetings of the committee. 
They arenot relevant at the present stage. 
Practically the whole income of the waqf is 
derived from agricultural land and is agri- 
cultural income. It is obvious from that 
scheme of arrangement that the mutwalli’s 
duties in connection with the administration 
of this wagf had been defined and, in some 
ways, his powers limited. He was to dis- 
charge the duties of his office in accordance 
with the wagfnama and with the scheme of 
arrangement. Reading both the wagfnama 
and the scheme of arrangement together it 
would appear that those duties would 
occupy some not inconsiderable portion of 
the mutwalli'’s time and that they were 
duties which had to be performed with some 
_ degret of care and consideration. The ques- 

tion that has been referred to us arises out 
of thé payment to and receipt by the assessee 
of sam of the Rs. 49,500 made under para. 15 
of the scheme. The question is—is it agri- 
cyltural income and so not taxable, or is it, 


@ 
+ d e 


In re HABIBULLA (QAL.) 


885 


to use the words of s.: 3 (2) (viii), “receipt 
arising from the business, or the exercise of 
a profession, vocation or occupation ?” 

As mutwalli, apart from the scheme of 
administration, the assessee might be en- 
titled to 1-10th of the income as his re- 
muneration. Under the scheme he received 
Rs. 2,900 a month (about 1-10th of wagf in- 
come) plus an allowance, as remuneration of 
mutwalli payable from the waqf. For the 
assessee reliance has been placed upon the 
case in Commuissoner of Income-tax, B & Q. 
v. Maharajadhiraj of Darbhanga (1). That 
was a case where a money-lender lent money 
on a zarpeshgi lease and usufructuary mort- 
gage of agricultural lands under which he 
was put in possession of the lands with the 
general powers and obligations of an owner 
to manage the estate, collect rents, pay 
the Govt. revenue and taxes and to exer- 
cise all powers in relation to raiyats that 
an owner might exercise and upon terms 
that after deducting from a gross estimated 
rental the estimated costs of management 
and a sum (thika rent) which was to be 
credited towards the discharge of the debt, 
he was to take the balance (thika profits). 
On the question whether thika profits were 
agricultural income, not assessable under 
the Act or income from a money-lending 
business, their Lordships of the Privy 
Council held that the thika profits were 
agricultural income and not assessable. In 
delivering the judgment of the Privy Coun- 


cil Lord Macmillan at p. 222* said - 

“As Ashworth, J. puts it in In re Makund Sarup (2), 
at p. 503 ‘the business of money-lending may bring in 
an income which is exempt from income-tax on the 
ground that it is derived from agricultural land’, The 
exemption is conferred, and conferred indelibly on a 
particular kind of income and does not depend on the 
character of the recipient, contrasting thus with the 
exemption conferred by the same sub-section (è. e. 
gub-s. (1) of s. 4) on the ‘income of local autho- 
rities’’. 

It is to be noted that under the contract 
made by the lender of the money with the 
mortgagor the lender had all the rights and 
profits in respect of the properties demised 
which belonged and accrued to the proprie- 
tor of the estate, zamindar, malik or admi- 
nistrator. The lender in that case had the 
right to recover the rents of the agricul- 
tural land and although he recovered them 

291A 215;157 Ind. Cas. 289; A IR 1935 P C 
et Pat. 623; 1935 OL h 508; 1935 A L R 85% 1 B 
R 820: (1935) M W N 839; (1935) AL J 978; (1935) 
O W N1022: 16 P L T 609; 39 C WN 1255; 42 L 
W 464; 69 M LJ 474; 37 Bom. L R 822: 8 RP O25 


(9) 50 A 495 (503); 107 Ind. Cas, 683; A I R 1928 All, 
81:26 M L J 280 (F B). 
“Page of 62 I A—[Ed]. 
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“by virtue of the contract to lend money, he 
„recovered them as agricultural rents and 
they were agricultural income, This case 
‘now before us seems tome to be somewhat 
different from the case I have just cited. 
The assessee here receives the income of 
Rs. 2,50U not as the owner of the land under 
_ the Muhammadan Law since the Almighty is 
-the owner of the land. The assessee accord- 
eing-to Muhammadan Law is the curator of 
-the land and entitled to collect the rents and 
“profits, but he must deal with them as 
»directed by the wagfnama and the scheme 
.of arrangement. As mutwalli he is entitled 
to be paid 1-10th of the rents and profits if 
.the Court so orders; actually the Court has 
authorized his remuneration as mutwalli at 
“Rs. 30,000 (1-10th of the rents and profits) 
plus an allowance. 

It is contended for the °assessee that the 
Rs. 2,000 is simply part of a larger sum 
which is, when paid to him, and remains, 
‘when’ paid to him, agricultuial income. I 
am not able to agree with that contention. 
olhe: assessee as mutwalli is the holder of 
an office which was created by the waqf- 
nama. As holder of that office he must, by 
law and under the scheme of administra- 
tion by his own agreement and the Court’s 
order, carry out the duties of that office 
which are seb out in the wagfnama and the 
Scheme of arrangement. If he fails to carry 
out those duties a complaint may be made 
to the District Judge and if his failure to 


discharge those duties should amount to- 


what the Couit considers either a misfeas- 
ance ora breach of trust or some conduct 
which shows that he is unfit to hold the 
office; he may, according to Muhammadan 
Law, be removed from that office. If he were 
removed from that cffice the remuneration 
of Rs. 2,500 would not be payable to him 
either under the Muhammadan Law or under 
the scheme of administration. In order that 
he should receive and continue to receive 
that remuneration he is bound to discharge 
the duties of the office as laid down in the 
waqfnama and the scheme of arrangement. 
Failure to doso may lead to his discharge 
from office and loss of the remuneration. | 
The assessee’s remuneration is conditional 
upon his proper discharge of his duties as 
mutwall, and is remuneraticn for such 
work; it is money earned by performing his 
office, not rents and profits of agricultural 
land coming to him simply as a beneficiary 
under a settlement. Under those circum- 
stances, I hold that the remuneration that 
. he received as*muiwalli is remuneration for 
discharging the duties of his office and as 
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such comes within s. 3 (2) (viii), Income Tax 
Act, 1922, being a receipt arising from the 
exercise of his vocation whether the fund 
from which he is paid comes originally from 
an agricultural source or not. Under those 
circumstances Iam of the opinion that the 
learned Commissioner was right and that the 
question put to us in the: case, ‘Whether in 
the facts and circumstances of the case the 
sum of Rs. 49,500 received by the assessee a$ 
his remuneration as mutwalli was agricul- 
tural income within the meaning of s, 2 (1), 
Income Tax Act” should be answered inethe 
negative. No order is made as to costs in 
this matter, 


Panckridge, J.—I have reached the same 
conclusion as my Lord the Chief Justice, 
but by a slightly different road. I do not 
think that there is any analogy between the 
position of the assessee and that of the 
manager of a zamindari, because ordinarily 
the remuneration which is: earned by the 
manager of a zamindarz is payable to him 
by reason of a personal contract of service 
with the zemindar, and is not directly con- 
nected with the agricultural rents and profits 
which are collected under his supervision, 
Similarly, in the case of lambardari com- 
mission. which was considered in H. T, 
Conville y. Commissioner of Income-taz, 
Lahore (3), the commission earned by the 
lambardar was payable to him as an agent 
in virtue of his agreement with his princj- 
pal, and the fact that it is upon a commis- 
sion basis and proportionate to the rents 
collected, does not alter the essential nature 
of the relationship. No case has been cited 
to us in which a specific sum, not expressed 
to be the rent or revenue of land used for 
agricultural purposes, has been held to be 
exempt from income-tax as being agricul- 
tural income as defined by s. 2 (1), Income 
Tax Act, 1922. In the case to which 
reference has already been made. Com- 
missioner of Income-tax, B. & O0. v. 
Maharajadhiraj of Darbhanga (1), there was 
a covenant on the part of the lessee mort- 
gagee to pay the thika rent; and the balance 
of the thika profits, being the estimated 
balance of the rents, belonged to him. As 
I read the report, the income-tax authorities 
would not have denied that this was agri- 
cultural income, if the transaction had been 
an isolated one. However, they heli the 
view that the situation was affected by the 
fact that assessee was the proprietor of a 
regular money-lending business. This how- 


f:(3) A I R 1936 Lah, 595; 161 Ind. Cas, 681; 38 PLR 
402;8 R L 786, 
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ever, did not commend itself to the Judicial 
Committee. 

Similarly, I venture to think that the ques- 
tion is not disposed of by saying that the 
sums of Rs. 2,500 and Rs. 500, payable under 
the scheme of arrangement, are salaries 
within the meaning of the Income Tax Act. I 
incline to the view that agricultural income 
does not lose its right to exemption because 
4; can be brought under one of the heads of 
income*ret out ins.6. To my mind the im- 
portant thing is that the consent decree 
does not purport to provide for payment of 
any rent or revenue to the assessee. What 
1t provided for is the payment of a specified 
sum 1n currency. Itis not necessary to de- 
cide what the position would be, if the 
decree provided that the assessee should be 
remunerated by the rents and profits of a 
portion of the wagf properties, or by a pro- 
portion of the entire rent of the waqf pro- 
perties, [ am not, as at present advised, 
inclined to agree with the submission put 
forward on behalf of the income-tax depart- 
ment that rents payable to the assessee, 
under an arrangement such as I have men- 
tioned, would not be entitled to exemption. 
I think, it is significant, that under cl. (15) 
of the scheme of arrangement the remu- 
neration is payable from the wagqf, and not 
from the rents and revenues of the wagf; 
that is to say, the assessee may appropriate 
to himself in discharge of his remuneration 
either income or corpus. 

*I cannot think that the assessee can avoid 
taxation by selecting one source of the 
remuneration payable to him rather than 
the other. Although it is admitted that the 
properties of the waqf are entirely agricul- 
tural, yet there may be cases where wagf 
properties consist both of agricultural pro- 
perties and of urban properties. Again I can- 
not think that the mutwalli in sucu a case 
could escape tax by electing to take his 
remuneration from the rents of the agricul- 
tural properties alone, nor do 1 think that 
the law can contemplate any sub-division of 
his remuneration according to the propor- 
tion which the agricultural income of the 
waqf bears to the non-agricultural income. 
In my opinion what the assessee is receiv- 
ing under the scheme of arrangement is not 
agricultural income as defined by the Income 
Tax Act, but a cash payment as to the 
source of which the income tax department 
is net bound to enquire. That being so, 
I agree that the question propounded by the 
Commissioner of Income-tax must be an- 
swered in the negative. 

S. Answer accordingly. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 529 of 1941 
Criminal Revision Petition No. 499 of 1941 
August 8, 1941 
HORWILL, J. 

M. N. M. CHELLIAH PILLAI— 
PETITIONER 
VETSUS 
RAMIAH THEVAR alias RAMALINGA 
LHEVAR AND OTHERS— RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 147, 
146 (l)—Dispute whether right exists in counter 
petitioner to take ruin water from field of peti- 
tioner through bund separating petitiner’s field 
from counter-petitioners-—llagistrate unable to de- 
cide one way or other—He should take action under 
s. 147 and not s. 116 (1). 

Where in case of a dispute whether a right existed 
in the counter-petitioners to take rain water from the 
field of the petitioner through the bund separating the 
petitioner’s field from the counter-petitioner’s field the 
Magistrate is unable bo decide one way or the other, 
he should act under s. 147, Criminal P. C., which 
deals with disputes with regard to easement and not 
order attachment under s. 146 (1). 


Or. R. Case and Cr. R.P. under ss. 435 and 
439 of the Criminal P. C., 1898, praying the 
High Court to revise the order of the Court 
of the Joint Magistrate of Devakottah, dated 
May 19, 1941, and made in M. C. No. 7 of 
1941. 


Mr. V.T. Rangaswami Iyengar, for the 
Petitioner. 

Mr. N. Somasundaram, for 
No. 5. 

The Public Prosecutor, on behalf of the 


Crown. 


Order.—The question in dispute before 
the Magistrate was whether a right existed 
in the counter-petitioner’s to take rain water 
from the field of the petitioner through the 
bund separating the pstitioner’s field from 
the counter-petitioners’ field. 

The learned Magistrate purported to make 
an enquiry under s. 145, Criminal P. C. and 
passed an order under s. 146 (1) ordering 
attachment by the Court because he was 
unable to decide whether such right existed 
or not. He clearly should have acted under 
s. 147, which deals with disputes with regard 
to easements, that section does not make 
any provision for action to be taken in case 
the Magistrate is unable to decide between 
the parties. Ifit appears to the Magistrate 
that such a right exists, he may issue an 
order prohibiting interference with the exer- 
cise of the right; on the other hand, if it 
appears to the Magistrate that such right 
does not exist, he may make an order pro- 
hibiting any exercise of the alleged right. 
As he was not satisfied that either s, 147 (2) 


Respondent 
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or s. 147 (3) applied, he was not able to pass 
an order elther prohibiting interference or 
prohibiting the exercise of the alleged right; 
nor could he pass an order attaching the 
land; for such an order can only be passed 
where there is a dispute with regard to 
immovable property that can be attached (?) 
under ss. 145 and 146, Criminal P. C. The 
order cf the Magistrate is, therefore, clearly 
wrong and must be set aside. 

It has been suggested by the learned 
Counsel for the 5th counter-petitioner that 
the Magistrate should be directed to give a 
definite finding one way or the other; but a 
definite finding where the evidence is con- 
flicting may not be possible. The petition is, 
therefore, allowed and the order of the lower 
Court set aside. 


ND, Petition allowed. 


Pa 


OUDH CHIEF COURT 
Second Civil Appeal No. 13 of 1939 
September 23, 1941 
BENNETT, J. 
AHSAN ALI KHAN AND OTHERS 
— PLAINTIFFS— APPELLANTS 
VETSUS 
SURAJ NARAYAN— DEFENDANT 
: — RESPONDENT 
Limitation Act (IX of 1908), Art. 116, 62—Per- 
petual lease.—Lessee to pay nazrana and yearly rent 
—-Covenant that should land or a portion thereof go 
vut of lessee’s’ possession, the nazrana with interest 


_ would be returned — Mutation affected in lessee’s 


name—Lessee at that time coming to know of defective 
title of lessor but continuing in possession for ten 
years when he was dispossessed—Suit for return of 
hazrana within six years, after dispossession but 
beyond six years after knowledge of lessor's defective 
title—Limitation applicable — Cause of action—Suit 
held within time and that Art. 116, applied. 

A perpetual lease provided for payment by the lessee 
of nazrana amounting to Rs, 160 and alsofor payment 
of Rs. 6 per anuum as rent. The lessor convenanted 
that should the land or any portion thereof go out of 
the lessee’s possession he would make good the loss 
from other land, or the lessee could recover from him 
the nazrana paid, with interest thereon from the date 
of his dispossession. Thelease was registered. Muta- 
tion was effected in the lessee’s name, shortly after the 
execution of the lease, and the lessee then became 
aware of the fact that his lessor had title only in part 
of the land leased. There were other co-sharers, and 
the lessor’s share was only 1-§th. The lessee, however, 
took no actionin the matter at that time as his posses- 
sion was not then challenged. He was eventually dis- 
possessed after he had been in possession for abcut ten 
years. He then brought the suit suing the lessor for 
return of the nazrana of Rs. 160 plus Rs. 10 interest, 
The suit was based on the personal covenant in the 
lease that the lessor would return the nazrana with 
interest, should the lessee be dispossessed. It was the 
essee’s contentiow that the cause ofaction arose under 
the lease on his dispossession and not before, when 
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he came to know of the defective title of the lessor as 
was contended by the opposite party : 

Held, that the suit was clearly founded upon the 
covenunt in the lease to return the nazrana, should the 
lessee be dispossessed and, therefore, Art.116, Lim Act, 
applied. Hence the period of limitation was six years 
for compensation for the breach of a contract in writing 
registered, this period running from the date when the 
contract is broken. On the finding of the trial Court 
that the lessee was aware of the defect in his lessor’s 
title from the first it could not beheld that the period 
would run from the date when he became aware of ite 
But even if the statement in the plaint that e came to 
know of the defect only atthe time of mutation be 
accepted time would not be held to run from then, The 
contract was broken when the appellant was dispossessed 
and hence the suit having been brought within six 
years from the breach was within time and the Courts 
below were not right in holding that Art. 62 applied 
and that the suit was barred by time because it had 
been brought more than three years after the execution 
of the lease. 136 Ind, Cas. 225 (6), followed. [p. 840, 
col. 2; p. 891, col. 1.) 

[Case-law reviewed | 


S. ©. A. against the order of the Civil 
J wine of Partabgarh, dated November 30, 
1938. i 
Mr. M. L. Saksena, for the Appellants. 
Mr. S. N. Srivastava, for the Respondent 


Judgment.—The only question which 
arises for consideration in this second civil 
appeal is which article of the Indian Lim. Act 
is applicable to the appellant’s suit. 

On February 26, 1926 the respondent 
Suraj Narain executed a perpetual lease in 
favour of the appellants’ predecessor-in- 
interest, Wali Mohammad Khan, in respect 
of two plots of land. The lease provided for 
pay men by the lessee of nazrana amount- 
ing to Rs. 160 and also for payment of Rs. 6 
per annum as rent. The lessor convenant- 
ed that should the land or any portion there- 
of go out of the lessee’s possession he would 
make good the loss from otner land, or the 
lessee could recover from him the nazrana 
paid, with interest thereon from the date 
of his dispossession. The lease was regis- 
tered, 

The lessee retained possession for ten 
years and paid the rent. On one occasion 
a suit was successfully brought against him 
for the rent by the lessor. 

Mutation was effected in the lessee’s name, 
presumably shortly after the execution of 
the lease, and it is said in the plaint that 
the lessee then became aware of the fact that 
his lessor had title only in part of the land 
leased. There were other co-sharers, and the 
lessors’ share was only 1-8th. . 

The lessee, however, took no action in the 
matter at that time as his possession was not 
then challenged. He was eventually „dis- 
possessed in 1936, that is, after he had been 
in possession for about ten years, 
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He then brought the suit under consider- 
ation, suing the lessor for return of the 
nazrana of Rs. 160 plus Rs, 10 interest. 
The suit was clearly based on the personal 
covenant in the lease that the lessor would 
return the nazrana with interest, should 
the lessee be dispossessed. It was the 
lessee’s contention that the cause of action 
arose under the lease on his dispossession 
eand not before. 

Thee trial Court found that the plaintiff 
took the lease with full knowledge that 
the lessor was only entitled to an eighth 
‘share in the property. The trial Court 
further found tbat the transaction was 
void ab initio, and that the article of the 
Lim. Act which applied was Art. 62. This 
provides a period of three years from the 
date when money is received by a de- 
fendant for the plaintiff’s use. Consequently 
the trial Court held that the suit was time- 
barred. 

In first appeal the learned Civil Judge 
of Partapgarh considered the argument put 
before him thatthe suit was within time, 
as the lessee was deprived of possession 
only in 1936. He also considered the 
argument that the suit should have been 
decreed on the basis of the agreement to 
refund the consideration money. 

The Civil Judge referred to decisions of 
this Court that a transfer of joint tenancy 
by only one co-tenant without the consent of 
others is void, a particular decision referred 
to being Bhagirathi v. Sitaram (A. I. R. 
1927 Oudh 39) (1). He concluded that the 
. lease in the present case was void, that 
the nazrana paid in respect of it was money 
held by the lessor for the use of the 
lessee, and that a suit to recover it should 
have been brought within three years from 
the date the money changed hands. As the 
transaction was void, no question of any 
consideration existing under it or failing 
later arose. 

It has been argued first of all by the 
learned Counsel for the lessee in this second 
appeal that the lease was not void, but 
only voidable at the option of the other 
co-sharers, It has also been argued that 
it was in any case valid to the extent ofthe 
lessor’s share. At the same time the learned 
Counsel forthe appellant conceded that it 
was not very material whether the lease 
was woid or only voidable. 

He referred first of all to a decision of 
their Lordships of the Privy Council in 
Nisar Ahmad v. Raja Mohan Manucha 


(1) AIR 1927 Oudh 39; 98 Jnd. Cas, 284; L R8 A 
(O) 144. Rev. 
e 
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(1940 Oudh Appeals, 910) (2). It was held 
by their Lordships in that case inter alia 
that where a personal covenant to pay 
is contained in a deed which is registered, 
(as in the present case), Art. 116 will apply, 
and a suit brought within a period of six 
years is not barred by limitation. 

Another case referred to by the learned 
Counsel for the appellant was Debi Prasad 
Agarwala v. Haji Syed Mehdi Hasan (1. L. 
R. 18 Pat. 654) (3). In this case the 
Patna High Court held that as between 
parties to the transaction, a lease cannot 
be regarded as void ab initio when both 
the parties considere that the lessor had 
a good title to convey. This case is not 
in point as there is no reason to think 
that the parties believed that the lessor in 
the present case had a good title to convey 
the property. ° 

In another Privy Council case, Ram 
Raghubir Lal v. United Refineries (Burma) 
Ltd. (A. I. R. 1933 Privy Council, 143) (4); it 
was held that where the liability of the 
vendee arises in virtue of the conveyance, 
i. €., upon a contract in writing registered 
within the meaning of Art. 116, the six 
years period allowed by that article ap- 
plies. 

In Ratan Baiv. Ghasiram Gangabisan 
Wani (I. L. R. 55 Bom. 565), (5), alsoit was 
held that Art. 116 applies to a suit to recover 
damages for breach ofa covenant contained 
in a sale deed. This is not disputed, but it is 
not the sole point for consideration in the 
present case. 


Again in Kashirao v. Zabu, (A I. R. 
1932 Nagpur, 5) (6), a Full Bench of the 
Nagpur Commissioner’s Court held that in 
a suit for damages for breaci of covenant 
of title contained in a registered deed, ina 
case in which the vendee has been put in 
possession of the property by the vendor, 
and the sale is void ab initio as against the 
rightful owner, limitation begins to run not 
from the date of the sale, but from the time 


4 

(2) 1940 O A 910; 191 Ind. Cas. 94;AI R 140PC 
20A; 13 R P C 117; 52 L W 777:7 B R 218: 1400 LR 
714; (1940) M W N 1; (1940) Kar. (P C) 419 Sup.; 67 
L A 431; 1941 OW N 513: (1941) AL J 3lu: 43 Bom 
L R465; 73 CL J121 (P O). 

(3) 18 Pat. 654; 186 Ind. Cas. 674; A I R 1940 Pat 
81:6B R 385; 12 R P 522. 

(4) A I R 1933 PO 143; 142 Ind. Cas. 788; Ind Rul. 
(1933) P © 106;(1933) M W N 461; 64 M L J 655; 57 
L W 784;37 C W N 633; (1933) A L J541; 11 R 186: 
35 Bom. L R 753; 57 CL J 308 @ O). 4 

(5) 55 B 565; 134 Ind Cas 1157; 33 Bom. L R 1092: 
Ind. Rul. (1932) Bom 37; AI R 1932 Bom. 36, i 

(6) A IR 1932 Nag. 5; 136 Ind. Cas. 225: 14N L 
a 126, 28 N L R 31; Ind, Rut. (1932) Nag. 17 
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the vendee is dispossessed by the rightful 
owner. 

In Udairaj Singh v. Ram Udit Tewari, 
(A. I. R. 1924 Oudh, 147) (7), the learned 
Additional Judicial Commissioner was con- 
sidering the case of a mortgage deed which 
was found to be vold ab initio. The suit 
was brought by the mortgagee to recover 
his money, and it was held that the cause of 
action arose when the mortgagor refused to 
give possession, and that Art. 116, applied. 

For the respondent stress is laid upon the 
fact that the plaintiff admittedly came to 
know of the defect in his lessor’s title at the 
time of mutation, which presumably took 
place not long after the execution of the 
lease It is also contended that the suit was 
not a suit for compensation or damages for 
breach of contract, but a suit for return of 
money, and that the transagtion being void 
it must be considered that the money was 
received by the lessor for the plaintiff's use 
within the meaning of Art, 62 

In support of this contention reference 
was made to two cases of this Court, Sham- 
bhu Dutt v. Ram Bakhsh, (1935 O W N 549) 
(8) and Lala Govind Prasad v. Mirza Hasan 
Shah, (19870 W N., 83) (9). In the former 
case the plaintiffs had paid money to the 
defendants for the purpose of redeeming a 
mortgage. The defendants accepted the 
money, and in consideration thereof execut- 
ed a deed of reconveyance of the mortgaged 
property. Subsequently a stranger obtained 
a decree for foreclosure on the basis of the 
mortgage and the plaintiff had to pay the 
mortgage money to him to redeem the mort- 
gage. Inasuit brought by the plaintiff for 
refund of the money paid by him to the 
defendants if was held that the suit was 
governed by Art. 97 and not by Art. 116 and 
that time ran fromthe date of the foreclo- 
sure decree and not from the date when the 
plaintiff paid the mortgage money to the 
stranger. It would appear, therefore, that 
this case was very different from the case 
under consideration, but there were obser- 
vations in it which, it was submitted, are 
applicable to the facts of the present case. 
For instance if was said that Art. 116 was 
not the proper article to be applied to the 
suit, because the suit was not framed asa 
suit for compensation for the breach of any 
covenant. It was a suit for the refund of 
money wrongly paid to the defendants. The 

(DA IR 1924 Oudh 147; 77 Ind. Cas. 340;100 LJ 

6 


(8) (1935) O W N 549; 155 Ind. Cas. 299; A I R 1935 
Oudh: 373; 7 R O 575. 

(9) 1937 O W N,88, 166 Ind, Cas, 705:A IR 1937 
Oudh 286; 1987 OL R40;9 RO 331. 
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learned Judge observed— 

“It might have beer possible to frame the suit’ as 
one for compensation for the breach of an implied 
covenant in the registered deed of reconveyance, but 
the suit was not framed on these lines and must, I 
think, be treated as a suit for the refund,” 


In the case of Lala Govind Prasad v. 
Mirza Hasan Shah (9), it was observed by a 
Bench of this Court that Art. 62 applies to 
casesin which there is a failure of conside- 
ration from the very beginning or, in othere 
words, where the transaction was veid ab 
initio, and the defendant is deemed to have 
received the money for the plaintiff’s use 
and that, on the other hand, Art. 97 applfes. 
to cases where the consideration fails after- 
wards by reason of some subsequent event 
as in the case of voidable transactions. 

Reliance was also placed on the case 
cited by the lower Appellate Court, Bhagi- 
rathi v. Sitaram, (A. I. R. 1927 Oudh 39) 
(1), in support of the contention that the 
transaction was void ab tnttio. : 

It is argued for the appellant that since 
the lessee got possession, he had no griev- 
ance at first, and that his grievance dates 
only from the time of his dispossession. This 
would appear to ignore the fact that admit- 
tedly he became aware of the defect in his 
lessor’s title shortly after the execution of 
the lease. On the other hand it is true that 
in para. 10 of the lease he is given a right to 
return of the nazrana on his dispossession 
from the whole or part of the property, and 
if, as the trial Court found, he was aware of 
the defect in his lessor’s title at the time 
when the lease was executed, there could be 
no question of his having any grievance until 
he was dispossessed. 

The ruling in Bhagirathi v. Sitaram (1) 
cited by the lower Appellate Court is certain- 
ly in point, and I agree that the lease must 
be held to be void ab initio. 

It appears to me that the suit was clear- 
ly founded upon the covenant in the lease 
to return the nazrana, should the lessee be 
dispossessed and, thereiore, Art. 116 applies. 
This provides a period of six years for com- 
pensation for the breach of a contract in 
writing registered, this period running from 
the date when the contract is broken. On 
the finding of the trial Court that the lessee 
was aware ofthe defect in his lessor’s title 
from the first it cannot be held that the 
period should run from the date when he 
became aware of it. But even ifthe sfate- 
ment in the plaint that he came to know of 
the defect only at the time of mutation be 
accepted I do not consider that time should 
be held to run from then. Of the cases cifed 
that of Kashirao v. Zabu (6), would appear 
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to be most in point. That was a suit for 
damages for breach of covenant of title con- 
tained in a registered deed, where the ven- 
dee had been putin possession of the pro- 
perty by the vendor. The sale was void ab 
initio- against the rightful owner and it 
was held that time beginsto run not from the 
date of the sale, but from the date when the 
„vendee is dispossessed by the rightful owner. 
‘The decision was that of a Full Bench of 
the Nagpur Judicial Commissioner’s Court, 
and it was observed that the expression 
‘covenant for title’ does not mean merely 
“covenant for right to convey’ but includes 
‘covenant for quiet enjoyment.’ 

I hold that the contract was broken when 
‘the appellant was dispossessed and I am of 
opinion, that the Courts below were not 
right in -holding that Art. 62 applied and 
‘that the suit was barred by time because it 
had been brought more than three years 
after the execution of the lease. I allow the 
appeal, set aside the decrees of the Courts 
below, and decree the appellant’s suit for 
Rs. 170 with costs inall Courts and future 
interest at 34 per cent. per annum. 


, Des Appeal allowed. 


El eee 


SIND CHIEF COURT 
Criminal Reference No. 34 of 1940 
à April 30, 1940 
Davis, C. J. AND LOBO, J. 
EMPEROR—PROSECUTOR 
versus 
FAZUL KHUSH MUHAMMAD 


—_ACCUSED 

Criminal Procedure Code (Act V of 1898), ss. 397, 
123, 120, 118—Sentence under Criminal Tribes Act 
(III of 1911), s. 22 (2){a), to commence after expiry 
of two other sentences for theft and for default in 
giving security under s. 123~—S. 397, Proviso 2 and 
Proviso l, if apply—Proper procedure in awarding 
sentence indicated 

The Magistrate,directed a sentence of six months 
rigorous imprisonment under s. 22 (2) (a), Criminal 
Tribes Act, to commence after the expiry of two other 
sentences of imprisonment, one of 12 months for an 
offence of theft and another a sentence of one year’s 
rigorous imprisonment passed in default of giving secu- 
rity under an order made under s. 118, Criminal 


Held, (4) that proviso 2 to s. 39’, Criminal P. C., 
did not apply because the sentence for the offence under 
the Criminal Tribes Act was not passed while the sen- 
tence of imprisonment under s. 123, Criminal P. O., 
was being undergone: 

‘42. reading ss, 120 and 123, Criminal P. C., toge- 
ther the accused person who was sentenced to undergo 
imprisonment in default of security and at the same 
time was undergoing a substantive sentence of imprison- 
ment for another offence should be called upon to give 
gecurity only after the expiry of the substantive sentence 
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of imprisonment and the order committing the accused, 
under s. 123, Criminal P. C., in default of giving secu- 
rity, should not be made until after the sentence of 
substantive imprisoument has been undergone; 

(iii) that the first proviso tos. 37 also would not 
apply and sofar as the substantive part of s. 397, 
Criminal P. C., was concerned the sentences for the 
offence of theft and under the Criminal ‘Tribes Act 
would only run concurrently if a special order was 
made by the Magistrate. 

The order ofthe Magistrate was modified by direct- 
ing that the sentence of imprisonment for the offence 
under the Criminal Tribes Act should commence on 
the expiry of the sentence of imprisonment for theft 
and that the order of imprisonment for failing to give 
security should be passed and the period of imprison- 
ment for default should commence from the date of 
expiry of the sentence of imprisonment for the offence 
of theft. 


Or. Ref. by the District Magistrate, 
Larkana. l 
Mr. Partabrai D. Punwani, Advocate- 


General, for the Crown. 


Davis, C. J—This is a reference by the 
District Magistrate, Larkana, whoasked us to 
modify an order passed by the Resident 
Magistrate. Kambar, dated November 9, 1939 
to bring it in conformity with the provisions 
of r. 384 of the Bombay Jail Manual, because 
under that order the learned Magistrate 
directed a sentence of six months rigorous 
imprisonment under s. 22 (2) (a), Criminal 
Tribes Act, to commence after the expiry of 
two other sentences of imprisonment, one of 
12 months for an offence of theft and an- 
other a sentence of one year’s rigorous im- 
prisonment passed in default of giving secu- 
rity under an order made under s. 118, 
Criminal P. C. We are here concerned with 
the provisions of the Criminal P. C. which 
guides this Court and not with the provi- 
sions of the Bombay Jail Manual and we 
think the proper order to be made on the 
facts of this case is that the sentence of six 
months under the Criminal Tribes Ae 
shall commence from the expiry of the ser.- 
tence of 12 months for theft but shall run 
concurrently with the sentence of one year’s 
rigorous imprisonment passed in default of 
giving security under the order made under 
s. 118, Criminal P.C. and if by any chance 
the accused person hould give security before 
the expiry of the sentence of six months 
rigorous imprisonment for the offence under 
the Criminal Tribes Act, nevertheless, that 
sentence of six months rigorous imprison- 
ment must be given its full effect, subject 
of course, to any remissions the accused may 
earn by good conduct in jail. 

It was at first urged before us that 
proviso 2 to s. 397, Criminal P. C., would 
apply, but it would not eapply because 
the sentence for the offence under the 
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Criminal Tribes Act was not passed while 
the sentence of imprisonment unders. 123, 
Criminal P. C. was being undergone, be- 
cause according to the rulings of this 
Court, reading ss. 120 and 123, Criminal P. C. 
together the accused person who is sentenced 
to undergo imprisonment in default of 
security and at the same time is undergoing 
a substantive sentence of imprisonment for 
another offence shall be called upon to give 
security only after the expiry of the sub- 
stantive sentence of imprisonment and the 
order committing the accused, ifit may be 
so called, under s. 125, Criminal P. C. in 
default of giving security, should not be 
made until after the sentence of substantive 
imprisonmont has been undergone. The 
first proviso to s 397 also would not apply 
and so far as the substantive part of s. 397, 
Criminal P. ©. is concerned the sentences 
for the offence of theft and under the Criminal 
Tribes Act would only run concurrently if a 
special order was made by the Magistrate. 
No special order was made and no special 
order appears to us to be necessary. There- 
fore this case really amounts to this; that 
the imprisonment for the offence of theft and 
that in default of giving security are govern- 
ed by ss. 118, 120 and 123, Criminal P. C. 
and the sentence for the offence under the 
Criminal Tribes Act must be considered quite 
apart from the special provisions ofs. 120 
or s. 123, Criminal P. C. and takes its course 
according to the ordinary rule of law laid 
down under s. 397, Criminal P. C. that 
is to say, that where an accused is con- 
victed of an offence involving substantive 
sentences of imprisonment these sentences are 
consecutive unlessa special order is passed 
that they should be concurrent. 

We, therefore modify the order of the learn- 
ed Magistrate by directing that the sentence 
of imprisonment for the offence under the 
Oriminal Tribes Act shall commence on the 
expiry of the sentence of imprisonment for 
theft and that the order of imprisonment for 
failing to give security should be passed and 
the period of imprisonment for default should 
commence from the date of expiry of the 
sentence of imprisonment for the offence of 
theft. This coincides with the provisions 
of r. 384 of the Bombay Jail Manual. 


D. Order modified. 
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_ RANGOON HIGH COURT 
Civil Miscellaneous Application No. 6 
of 1941 
March 19, 1941 
Roserts, C.J. AND DUNKLEY, J. 
U CHIT HLAING—Appticant 
Versus 
U LUN— RESPONDENT 

Court Fees Act (VII of 1870), Sch. I, Arts. 6 to'9 
—Copies of judgments and decrees filed with applie 
cation under s. 81 (2), Government of Burga Act, 
1935, (25 £ 26 Geo. V, Ch. 42), not stamped—Deputy 
Registrar admitting copies—Applicant, if entitled to 
time for furnishing necessary stamps. A 

Where the Deputy Registrar, whose duty it is to sea 
that all documents presented in the High Court are duly 
stamped admits copies of judgments and decrees filed 
with an application under s. 81 (2), Govt. of Burma 
Act, which have not been stamped as required by 
Arts. 6 to9 Court Fees Act, the applicant is entitled 
to time tofurnish the necessary stamps. 


C. Misc. App. for leave to appeal to His 
Majesty in Council, reported in 193 Ind. 
Cas. 114. 


Mr. U Kyaw Din, for the Applicant. 
Mr. U Ba Sen for Mr. U E Maung (1), 
for the Respondent. 


Dunkley, J.—This is an application for 
leave to appeal to His Majesty in Council, 
The applicant undoubtedly has a right of 
appeal under s. 87 (1), Govt. of Burma Act. 
But it is satd on behalf of the respondent that 
the application is out of time, and that in fact 
there 1s really no application before the Court 
because certain certified copies of judgments 
and decrees of this Court have not been filed 
with the application. True copies of the 
judgments and decrees were filed within 
time, although they were filed three days 
after the application itself; but these copies 
have not been stamped under the provisions 
of Arts. 6 to 9 of Sch. I, Court Fees Act. 
U Kyaw Din, for the applicant, says that 
if is unnecessary for the applicant to stamp 
these copies in accordance with the provi- 
sions of those articles. But, without waiving 
this point, he is prepared to furnish the 
necessary stamps, and we think that, as 
the acceptance of the copies without the 
stamps by the Deputy Registrar, whose duty 
it is to see that all documents presented in 
this Court are duly stamped, was an implied 
decision that the copies were in order; clearly 
now that this point has been raised by the 
respondent the applicant must be given time 
in which to provide the necessary stamps 
as required by these articles of the Court 
Fees Act. Consequently, we shall give 
U Kyaw Din time for seven days in which 
to provide the necessary stamps, which he 
will give to the Deputy Registrar to be 
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affixed to the copies of the judgments and 
decrees. We mention again that U Kyew 
Din is furnishing these stamps without pre- 
judice to his argument that, in law, the 
stamps are not really requisite. On the 
condition that the stamps are furnished with- 
in seven days, this application for leave to 
appeal is granted. 


° Roberts, C. J.—I agree. / 
D. Order accordingly. 


err, 


LAHORE HIGH COURT 
Criminal Revisions Nos. 519 and 552 of 1941 

June 19, 1941 

BHIDE, J. 
AHMAD DIN AND OTHERS—ÅCCUSED 

— PETITIONERS 

VETSUS 
EMPEROR— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 208 
—No request by accused to produce evidence—When 
asked to put in list of defence witnesses, accused 
stating that he did not wish to examine any defence 
wiiness—Commitment cannot be quashed. 

All that s. 208, Criminal P. C., requires is that if 
the accused wishes to produce evidence, the Magistrate 
must record the same. 

Hence where the Magistrate does not examine the 
defence witnesses when there was no request by the 
accused to produce the evidence and especially when 
after being asked to put in a list of defence witnesses 
the accused states that hedoes not wish to examine 
fhy witnesses, the commitment cannot be quashed, on 
the ground thatthe Magistrate has not examined the 
defence witnesses. Queen-Empress v. Ahmadi (1), 
Emperor v. Muhammad Hadi (2), 81 Ind. Cas. 112 
(3) and 153 Ind. Cas. 436 (4), distinguished. 


Cr. Rs. against an order of the Magistrate, 
First Class, Jhelum, dated January 18, 1941. 

Mr. Barkat Ali, for the Petitioners. 

Mr. Aamad Din, Petitioner in person. 

Mr. Basant Krisen (Assistant Advocate- 
General) and Inder Dev for Ghulam Rasul, 
for the Crown. 


Order.—cCriminal Revisions Nos. 519 and 
202 of 1941 are connected and will be dis- 
posed of together. The material facts giving 
rise to these petitions are that a woman 
named Nek Bibi had been enticed away by 
Mohammad Fazal and a case under s. 498, 
I, P. C., was pending against Mohammad 
Fazal. This dispute led to a clash between 
the partisans of the woman and of Moham- 
mad,lazal. The two challans were present- 
ed by the Police: One against five persons 
under ss. 448/452, I. P. C., and the other 
against ten persons under ss. 302/34, I. P. C. 
The learned Magistrate discharged the accus- 
ed in the case under ss, 448/452, I. P.O., 
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but committed those in the other case tio the 


_ Sessions Court. 


An objection was raised before the learn- 
ed Sessions Judge that the commitment was 
vitiated by the fact that the learned Magis- 
trate had omitted to examine defence wit- 
nesses aS required by s. 208, Criminal P. C. 
The learned Sessions Judge has upheld this 
objection and has forwarded the record to 
this Court with the recommendation that 
the commitment be set aside. in support of 
the recommendation the learned Sessions 
Judge has relied on Queen-Empress v. 
Ahmadi (1), Emperor v. Muhammad Hadi 
(2), Jaswant Singh v Emperor (3) and 
Jhana v. Emperor (4). I have gone through 
the reports of these cases but it seems to me 
that these cases are distinguishable inas- 
much as the accused in those cases apparent- 
ly had applied to produce witnesses before 
the committing Magistrate but he had failed 
to record their evidence. In the present case 
it does not appear that the accused persons 
wanted to produce any evidence at all before 
the learned Magistrate. All that s. 208, 
requires is that if the accused wishes to pro- 
duce evidence, the Magistrate must record 
the same. In the present case no such re- 
quest appears to have been made on behalf 
of the accused. In fact, even after the 
charge was framed when the accused were 
asked to putin alist of defence witnesses, 
they stated that they did not wish to summon 
any witnesses even in the Sessions Court. In 
the circumstances I do not see that the com- 
mitment can be said to be vitiated by any 
irregularity or illegality. I, therefore, decline 
to set aside the order of commitment. 

A petition for revision of the order of dis- 
charge in the case under ss, 448/452, I. P. C., 
has also been presented to this Court, 
The learned Magistrate would, no doubt, 
have done better if he had postponed the 
decision of the case under ss. 4418/452, 
I. P. C., as the prosecution version in that 
case was practically the defence version 
which will be relied on in the case under 
ss 302/34, I. P. C. I have, however, no 
doubt that the learned Sessions Judge will 
consider the defence evidence uninfluenced 
by the opinion expressed by the learned 
Magistrate. With these remarks I decline 
to interfere with the order of discharge 

D. Order accordingly. 

(1) 20 A 264; A W N 1898, 52. 

(2) 26 A 177; A W N 1903, 215. 

(3) A I R1924 All. 317;81 Ind. Cas, 112; 25 Cr, L 
J 624; 46 A 137; 21A LJ 911. 

(4) AI R1934 Lah. 610; 153 Ind?’ Cas. 436; 35 P L 
B 81g 7 R L438; 36 Cr. L J 410; (1934) Cr, Oas. 


«shanam (8) and Zamindar of Tunit v. Bennayya (9),. 


| 694 


MADRAS HIGH COURT 
Full Bench 
Application in S. R. No. 27375 of 1939 
August 12, 1940 < 
Leaca, C. J., VENKATARAMANA Rao AND 
, HORWILL, Jd. 
In re N. KAYAMBU PILLAI— 
PETITIONER. 

Court Fees Act (VII of 1870), Sch. IIT, Art. 1 (d) 
and Sch. I, Art. 4 — Order dismissing appeal for 
non-payment of court fee and failure to furnish 
security under O. XLI, r. 10, Civil Procedure -Code 
(Act V of 1908), whether a decree — Review of order 
falls within Sch. II, Art. 1 (d)—Civil Procedure Code 
(Act V of 1908), s. 2(2), O. ALI, r. 10. 

An order dismissing an appeal for non-payment of 
court-fee isan order of dismissal for defauit within 
the meaning of s. 2 (2), Civil P. O. Venkatarayudu 
v. Rangayya Appa Rao (1), Ayyannav. Nagabhu- 


distinguished. 

An order directing that the appeal should be dis- 
missed for non-payment of court-fee and for failure 
to furnish security, under O. XLI, r. 10 is not a. 
decree within the meaning of s.2 (2), Civil P. C. 
Lekha v. Bhauna (1), 8 Ind. Cas, 436 (2), Guru- 
swamy Nayudu v. Narayana Nayudu (3, 138 Ind. 
Cas. 643 (4), 117 Ind. Cas. 791 (5) and 62 Ind. Cas, 
751 (6), relid on. l 

Suchan order not being a decree, an application for 
review of the same falls under Sch. II, Art. 1 (d), 
Court Fees Act. i 


App. for review of the order of the High 
Court, in A. S. No. 343 of 1931, dated March 
4, 1938. 


Mr. S. Sundaresa Ayyar, for the Peti- 
tioner. 
The Govt. Pleader, for the Crown. 


Leach, C. J.—This matter hasbeen placed 
before a Full Bench as it-raises a question 
of importance under the Court Fees Act and 
involves the consideration of certain Bench 
decisions of this Court. The petitioner was 
allowed .to file an appeal in forma pauperis, 
but, at a later stage, it was discovered that 
he was not a pauper and an order was passed 
by Horwill, J., dispaupering him. In addi- 
tion to directing that the petitioner should 
pay the appropriate court-fee on the memo- 
randum of appeal the learned Judge directed 
him to furnish security for the costs of the 
respondent in the sum of Rs. 8,000 within 
three mouths from November 4, 1937. This 
order was not complied with, and on 
March 4, 1938, the appeal was placed in the 
list of Venkatasubba Rao and Abdul Rah. 


man, JJ., who passed the following order : 

“The security ordered has not been furnished. The 
appellant has been dispaupered. Both sides agree 
that the appeal has to be dismissed, and it is uc: 
cordingly dismissed. We fix the Advocate’s fee at 
Rs, 750. The, appellant will pay to the Govt. 
the - court-fee payable on the memorandum 


appeal.” 
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After the expiration of ninety days the, 
petitioner presented a petition asking the 
its order dismissing his 
appeal. This petition bears a stamp .of the 
value of Rs, 2 which the petitioner maintains 
is the proper court-fee by ‘virtue of the pro- 


visions of Art. 1 of Sch. IJ, Court Fees Act. 


The question of the correctness of the stamp- 
ing having been raised, it was referred to the, 
Taxing Officer, who held that the applica- 
tion should be stamped ad valorem under 
Art. 4 of Sch. Lor the Act. Article 1 (d) of 
Sch. II provides that a court-fee of Rs, 2 shell 
be paid on an application or petition when 
presented to a Hign Court. Article 4 of 
Sch. I states that on an application for re- 
view of judgment, if presented on or after. 
the ninetieth day from the date of the de- 
cree, the fee leviable shall be the fee leviable 
on the plaint or memorandum of appeal. 
Therefore, the question is whether this 
Court’s order of March 4, 1938, dismissing 
the petitioner’s appeal for default in pay- 
ment of the required court-fee and in fur- 
nishing the required security is a decree 
within the meaning of Art.4of Sch. I. 
Court Fees Act. It has not been suggested 
that the word “decree” here has any differ- 
ent meaning from the word “decree” as 
defined by the Civil P.O. Section 2 (2) of 
the Code says : < 
“Decree means the formal expression of an adjudica- 
tion which, so far as regards the Court expressing it, 
conclusively determines the rights of the parties with 
regard'to all or any of the matters in controversy if 
tl:e Suit and may be either preliminary or final. It 
shall be deemed to include the rejection of a plaint and 
the determination of any question within s. 47 or s, 144, 
but shall not include— 
(a) any adjudication from which an appeal lies as an 


appeal from an order, or (b) any order of dismissal 
for default.” 


Sub-clause (14) of s. 2 defines the word 
‘order’ as meaning the formal expression of 
any decision of a Civil Court which is not a 
decree. The learned Govt. Pleader accepts 
the proposition that an order-dismissing an 
appeal for non-compliance with an order 
requiring security is not a decree within 
the definition given in the Code. In fact 
there is ample authority of this Court and. 
other High Courts that such an order is 
not a decree. The question was first raised 
in Lekha v. Bhauna (1), where a Full Bench 
of the Allahabad High Court held that an 
order rejecting an appeal under s. 549, Civil 
P. C., of 1882 (which corresponds to O. XLI, 
r. 10 of the piesent Code) was not appealable 
either as an order or as a decree. The basis 
of the decision was that an order under 


(1) 18 A101; A W N 1895, 238 (F B} 
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s. 549 was not a final expression of an ad ju- 
dication upon any right claimed or defence 
set up. In the Code of 1882 the definition 


clause read as follows : | | 
“ ‘Decree’ means the formal expression of an adjudi- 
cation upon any right claimed, or defence set up, ina 


Civil Court, when such adjudication, so-far as regards. 
the Court expressing it, decides the suit (or appeal). - 


An order rejecting a plaint or directing accounts to be 
baken, or determining any question mentioned or re- 
ferred to in s, 244, but not specified in s. 588, is within 


this defifiition ; an order specified in s. 588 is not within - 


this definition.” : 

This view was accepted as being the 
cofrect view by this Court in Singani Mup- 
pan v, Krishnachar (2) and Guruswamy 
Nayudu v. Narayana Nayudu (3). The 
first of these cases was decided when the 
Code of 1882 was in force and the second 
after it had been replaced by the Code of 
1908. The Calcutta High Court took the 
Same view in Jnanadasundari Shaha v. 
Madhabchandra Mala (4). In that case 
Suhrawardy, J. dealt with the effects of 
s, 107, Civil P. ©., in this connec- 
tion. Section 107 confers upon an Appellate 
Court the same powers as are conferred by 
the Code on a Court of original jurisdiction 
in respect of suits. Suhrawardy, J. point- 
ed out that s. 107 does not purport to give 
an order passed by an Appellate Court the 
same effect as an order passed by an Ori- 
ginal Court of a like nature. Section 2 ex- 
pressly says that the word ‘decree’ shall 
be deemed to include the rejection of a 
plaint. Ifit was the intention of the Legis- 
lature to include within the definition of 
‘decree’ an order rejecting a memorandum 
of appeal it would, he considered, have 
expressly said so, In Srénivasam Pillai v. 
Rukmani Ammal (5), this Court accepted 
the judgment in Rameshchandra Das v. 
Sarada Kripalala (6), as embodying the-cor- 
rect statement of the law. 

An examination of the language used in 
defining the word ‘decree’ in s. 2 (2), Civil 
P. ©., convinces me that the order which 
Venkatasubba Rao and Abdur Rahman, JJ. 
passed on March 4, 1988, directing that the 
appeal should be dismissed for non-payment 
of court-fee and for failure to furnish secu- 
rity, isnot a decree. After saying that the 
word ‘decree’ means the formal expression 
of an adjudication which, so far as the Court 
expressing it, conclusively determines the 

(2) 9M LT 117; 8 Ind. Cas. 436. 

(3) (1932) M W N 655. 

(4) 590 388; 138 Ind. Cas, 643; A I R 1932 Cal 
482; Ind. Rul. (1932) Cal, 483. 

(0), 99 ML J 330; 117 Ind. Cas. 791; A I R 1928 
Mad. 964; 28 L W 358; (1928) M W N 701. 

(6) 49 C 355; 62 Ind, Cas. 751; A I R 1999 Cal, 246; 
350 L J 131; 26 C W N 1020, 
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rights of parties with regard to the matters 


. in dispute in the suit, the section goes on to 


say what the expression shall be deemed 
to-include and what it shall not include. 
In does not include two kinds of orders 
namely, (1) an adjudication from which 
an appeal lies as an appeal from an order 
and (2) an order of dismissal for default. 
What was the order of March 4, 1938, but 
an order dismissing the appeal for default ? 
The appeal had been admitted in forma 
pauperis but on it becoming apparent that 
the appellant was not a pauper the Court 
in effect said “you shall not proceed unless 
you pay the proper court-fee as you are 
no longer a pauper.” The appellant failed 
to pay and therefore entitled the Court to 
dismiss the appeal for default in payment. 
The fact that there was a further condition 
unfulfilled — the condition with regard to the 
furnishing of security—and that O. XLI, 
r. 10 (2) directs that, where security is not 
furnished -within such time as the Court 
orders, the Court shall ‘reject’ the appeal, 
does not turn the order dismissing the appeal 
into a décree. As I have shown there is 
ample authority for the proposition that an 
order under O. XLI, r. 10 /2) is not a decree. 
- Our attention has been drawn. to three de- 
cisions of this Court, Venkatarayudu v. 
Rangayya Appa Rao (7), Ayyanna v. Naga- 
bhushanam (8) and Zamindur of Tuni v. 
Bennayya (9), but these cases are not 
really in point. In the first of them an appeal 
petition was presented with an insufficient 
court-fee. It was accordingly returned to 
the appellant, but after the period of limita- 
tion had expired it was again presented, this 
time with a sufficient stamp. The District 
Court refused to admit the appeal. It was 
held on appeal to this Court that no appeal 
lay. -In Ayyanna v. Nagabhushanam (8), 


‘the facts were that an appeal had not been 


properly presented within the meaning of 
s. 041 of the Code of 1882 which corres- 
ponds with O. XLI, r. 1 of the present Code, 
and an order was passed rejecting it. It 
was held that this order was a decree. In 
Zamindar of Tuniv. Bennayya (9), a memo- 
randum of appeal was returned to the 
lower Appellate Court because certain langu- 
age used in the document was disrespectful. 
The appellant refused to alter his memo. 
randum of appeal and the appeal was reject. 
ed. It was held that an appeal lay against 
the order of rejection. In none of these 
cases was it a question. of ‘default.’ Jt kl. 


(7) 21 M 152, 
(8) 16 M 285, 
(9) 22 M 155: 8 M L J 304. 
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lows that in my opinion the order of March 4, 
.1938, dismissing the appeal, was not a 
decree within the meaning of the definition 
of the term in the Civil P? O;, and this 
being so, the petitioner is entitled to stamp 
his application for review with a court-fee 
ih Rs. 2 under Art. 1, Sch. 2, Court Fees 
ch. 

Venkataramana Rao, J.—I agree. The 
order passed on March 4, 1928, in this case 
was passed for non-compliance by the peti- 
tioner in respect of two matters, (1) non-pay- 
ment of the court-fee and (2) not furnishing 
security for costs: Inso far as the order of 
dismissal for non-compliance with the order 
for furnishing security for costs is concerned, 
there can be no doubt that it is not atdecree, 
This view has been consistently held by all 
the High Courts, includinge our Court. The 
. next question is whether the order, in so 
far as it purports to be an order of dismissal 
for non-compliance in regard to payment of 
the court-fee, is a decree. Iagree with my 
Lord that it is an order of dismissal for 
default within the meaning of s. 2 (2), Civil 
P.C.,and therefore is not a decree. The 
order, though it purports to be one for non. 
compliance with an order for payment of 
the court-fee, is strictly an order for non- 


compliance of an order passed in conse-. 


quence of an order of dispaupering made 
under O. XXXIII, r. 9. The word ‘default’ 
in s. 2 (2) (b), Civil P, C., in my opinion, 
"need not be confined only to default of ap- 
pearance, but may include other defaults as 
well, and certainly this default. Therefore, 
Jagree that the proper ‘court-fee that is 
payable in respect ‘of this application is 
only Rs. 2 under Art. 1 of Sch. II, Court 
Fees Act. ~ l 
Horwill, J.—I agree. 


N.-D. Order accordingly. 


LAHORE HIGH COURT 
Execution Second Appeal No. 1545 of 1940 
May 27, 1941 l 
BECKETT, J. 
Mst. SUNDER AND ANOTHER — 
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—Dispute between persons having rivat claims to be 
accepted as legal -representatives on one side only— 
S. 47, if applies. > | . 
Section 47 (3), Civil P. C., only relates toa dispute 
between one of the parties to the decree and a person 
claiming to baa legal representative on the other side. 
lt does not apply where the dispute is between per- 
sons who have rival claims to be accepted as legal 
representatives on one.side only. In such cases, no 
appeal lies and the decision is merely a summary de 
cision for the -purpose of enabling” the proceedings to, 
be ‘carried on,- without affecting any rightavhich any. 


. person may ‘have to the proceeds of the dec&s. 146 
Ind. Cas, 336 (1), relied on. $ 


Ex. S. A. from an order of the District 
Judge, Karnal, dated June 7, 1930. i 

Mr. D. N. Aggarwal, for the Appellants. 

Mr. P: N. Kaul, for the Respondent (Sita 
Ram). ; 


Judgment.—The . respondent applied to 
be appointed the legal representative of one 
of the parties in execu ion proceedings on 
the basis of a will. The claim was opposed 
by the-relatives and was rejected by the 
trial;Court. On appeal the claim was ac- 
cepted by the District Judge. In further 
appeal it was urged that the decree of the 
executing Court was final and not subject to - 
appeal. This contention appears to be ‘cor- 
rect. It was held in Venubai v. Damodar : 
Vyasarao Sondur (1), that s. 47 (3), Civil 
P. C., only relates to a dispute between one 
of the parties to the decree and a person 
claiming to bea legal representative on the 
other side. It does not apply where the dis- 
pute is between persons who have rival 
claims to be accepted as legal representa- 
tiveson one side only. In such-cases, no 
appeal'lies and the decision is mérely a sum- 
mary decision for the purpose’ of enabling 
the proceedings to be. carried on, without 
affecting any right which any person may. 
have to the proceeds of the decree. A legal 
representative, it may be observed, need 
not necessarily be getting in the estate for - 
his own benefit, as in the case of executors. 
The correct procedure is for the respondent. 
to establish his rights, if any, by means of 
regular probate proceedings. The appeal is 
accordingly accepted and and order of the’ 
trial Court is restored with costs in favour of 
the appellants throughout, a 

D. Appeal accepted. 

(1) 57 B. 641; 146 Ind. Cas. 336; AER 1933 Bom. 
396; 35 Bom, L R 609; 6 R B 146. » 
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Accounts—Accounts statcd— Parties when entitled 
to have accounts:réopened—Onus to prove fraud 
depends on relationship of parties and circum- 
stances of case— Onus to prove a a ak held 
was on plaintiff. 

In the particular circumstances of oon case the 
parties are entitled to show that the. account stated 
should be re-opened on the ground of fraud or mistake— 
the question of onus dererding urcn the nature of tle 
relationship that subsists between the paities and the ` 
Surrounding circumstances which are established In 
case. 

Held, on facts that in view of the relationship of the 
parties and the circumstances of the case, the onus to 
prove consideration was on the’ Plaintiff, J AIGOBIND 
PRASAD SAHU v. HIRIA _ Pat, 220 


Acts—General. 


Act 1860—XLV. See Penal Code. 
—— 1863—XX. See Religious Endowments Act. 
—— 1867— 111. See Public Gambling Act. 
— 1869—-1V. See Divorce Act.” 
— 1870—VIT. See Court Fees Act. 
—1872—I. See Evidence Act. 
= CE See Contract Act. 
Act. ` 
See Specific Relief Act. 
—— 1878 XI. See Arms Act. 
——y1879—XVIII. See | egal Practitioners Act. 
—22'1881—XKVI. See Negotiable Instruments Act. 
—— 1882—II., See, Trusts Act. 
=e 1882_IV. ‘See ‘Transfer of Property Act. 
-— 1€62—XV. nee ey Small Cause Courts 
ct 


a 1885--X VIII. See Land Acquisition (Mines, Act. 
-— 1887—VII. See Suits Valuation Act, . 
—— 1887—IX. See Provincial Small Cause Souris 


Acht 

—— 1890—VIII. See Guardians and Wards Act. 
—— 1890—IX. See Railways Act. 
—— 1894—I. See Land Acquisition Act. 
—  1897—X. See General Clauses Act. 
. — _ 1898—V. See Criminal Procedure Code, 
See Stamp Act. 

=“, 1899—TX. See Arbitration Act. 
——*1908—V. See Civil Procedure Code. 

—— 1908—IX. See Limitation Act. 

—— 1908=NKNVI, See Registration Act. 

—— 1909- SHE, „See Presidency Towns Insoly eney 

Act. 

=- 1910 E ere Electricity Act. 

-— 19 1— 111. See Criminal ‘Tribes Act. 

—— ]912—l1. See CoZoperative Societies Act. 

——- 1913—1V. See Mussalman Wari Validating Act, 
—— 1913—VIT. See Companies Act. 

——~ J914-—VIII. See Motor Vehicles Act, 
_— 1918—X, See Usurious l.cans Act as amended 

by U. P. Act, 1934, 
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Act—General—conceld. 


Act 1920—V. S:e Provincial Insolvency Act. 
1920—X. See Securities Act. 

1922— Al. See Income Tax Act: 

1923+VIII. See Workmen’s Compensation Act, 
J$25 , See Jamica Public Health Law. 
1925—-XXXIX. See Succession Act. 

1932—IX. See Partsership Act. 

1934— II. See Reserve Bank of India Act. 
1934—XXV. See Factories Act. 

1939 — VIII, - See eae of Muslim Marriages 


1939—XXXV. See Defence of India Act. 
1940— A, See Arbitration Act, 


Act—Assam, 
See Assam Municipal Act. 
Acts—Bengal. 


Act 1876— VII, See Bengal Land Registration Act. 

—— 1879—IX. See Bengal Court of Wards Act. 

—— 18-5—VIII. See Bengal Tenancy Act, 

—— 1893—I. See Bengal Licensed Warehouse, and 
" Wire-Brigade Act. | 

—— 1923—11], See Talcutta Municipal Act 


NATA 


Act ark 


1936 — VAII. See Bengal Agricultural Debtors Act. 

1940—IX. See Bengal Non- Agricultural SS 
(Temporary Provisions) Act. 

1940—X. See Bengal Money lenders Act: 


Acts—Bihar. 
Act 1685—VIII. See Bihar Tenancy Act. 


1939—VII. See Bihar Money-lenters (Regula- 
tion of T:ansactions) Aci. 


Acts—Bihar and Orissa. 


Act 1908—VI. See “hota Nagpur Tenancy Act. 
—— 1913—I]. See Orissa Tenaner Act. 
19223--V1I. See Bihar and Orissa Municipal Act, 


Acts—Bombay. 


See Bombay City Municipal Act, 
“_ 1902—1V. See Bombay City Police Act, 
___. 1936 -I1I. See Parsi Marriage and Divorce Act. 


Acts -Central Provinces, 


—— 


—— 


Act 1888—III. 


Act 1893—Il. See C P. Tenancy Act. 
_. 191G6—-II. See C. P, Land Arbitration Act. 
__. 1992II. See C. P. Municipalities Act. 


Acts—Madras. 


Act 1888—III. Sze Madras City Police Act.. 

___. 1908—I. See Madras Estates Land Act. 

1919 —1V. See Madras City Municipal Act. 

See Madras District Municipalities Act. 
See Madras Local Boards Act, 


——— 


— 1920—V. 
1920—XI1¥. 


—— 
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Act—Madras—concld, 
—— 1930—IIT. See Madras Gaming Act. 


~— 1937—1X. See Madras Prohibition Act. 
~—- 1938-IV. See Madras Agriculturists’ Relief. 
Act. 
Acts—Pubjab. 


Act 1911—III. See Punjab Municipal Act. 
—- 1986 - II. See Punjab Debtors’ Pretection Act. 


Acts—U. P. 


Act 1876—XVIIL See Oudh Laws Act. 

~—- 1886—XXII. See Oudh Rent Act. 

—=- 190]1—II. See Agra Tenancy Act. 

—— 1901— 111. See U. P. Land Revenue Act. 
1912—IV. See U.P. Court of Wards Act. 
1922—-X, See U.P. District Boards Act. 
1934—XXV. See U. P. Encumbered Estates Act. 
1934—XXVII. See U, P. Agriculturists' Relief 


Act, 
19388—VI, See U. n First Offenders Prebatinn 
< Ct. < 
—- 1939— XVII. See U. P. Tenancy Act. 
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Ordinance. 
Ord, 1932—See Companies Ordinance, 
l Regulation. 
Reg. 1931—I. See N.-W. F. P. Courts Regulation. 
Statutes, 


Stat. 1935—(25 & 26 Geo. V, Ch. 42). See Govern- 

Se ment of Burma Act. 
~—— 1935—(25 &26 Geo. V, Ch. 42). Sze Government 
of India Act, 


Adoption. See Hindu Law 


42 

Adverse possession. 
See Co-sharers ne AAA 
See Landlord and tenant < 421 


Held, that defendant’s adverse possession 
commenced only after expiry of lease: 

The plaintiff had obtained possession of the property 
through Court and Jeased the whole of this property to 
defendant No.1 with the consent of defendant No. 2 
who had signed the lease deed as a witness. Defendant 
"No. 1 sub-leased the property ta defendants Nos. 2 and 
3. On the expiry of the lease defendants Nos. 2 and 3. 


who were still in possession refused to surrender 


possession. Both the leases were perfectly valid and 
enuine: 

Held, that the defendant's adverse possession could 
not commence until after the expiry of the leases. 
MUKARRAM Kuan v. HARDIT SINGH Resh. 301 
Agra Tenancy Act (II of 1901), s. 95. See 

U. P. Land Revenue Act, 1901, s. 54 817 


Amendment—Plaint—Amendment, when allowed, 
stated- Suit on basis of acknowledgment executed 
by defendant in plaintiff's account-book—Defen- 
dant denying cash consideration and contending 
that suit could not be based on acknowledgment 
relied on by plaintiff—In alternative, demand by 
defendant to re-open previous transactions between 
parties under C. P. Debt Legislation—Plaintiff 


applying for amendment Setting out previous” 


trunsactions and secking to base his suit on original 

transaciton—Amendment heid must be allowed, 

‘Amendments should be allowed with great readiness 
but if all the following circumstance exist, ¢. e., if the 
application is made ata late stage, and especially if at 
the time cf the application for amendment a suit on 
the amended plaint would be barred by limitation, 
and ifthe amendment seeks to introduce a new and 


INDIAN CASES 


$ . 
[194] 


Amendment-— concld. 


incontisbnb case, then special circumstances must 
exis. b3fore amendment should be allowed. 

The plaintiff brought a suit on the last day of limita- 
tion to recover certain amount on the basis of a stamped 
acknowledgment executed by the defeadants in the 
plain‘ifi’s account book on February 9, 1936. The 
defendants admitted exesuting the acknowledgment 
but denied that cash consideration was received from 
the plaintiff on February 9, 1936, According to them 
the acknowledgment was execufed on tle taking of 
an account of the previous transastions beteveen the 
parties. They contended, that thedocument on which 
the plaintiff sucd was a bare acknowledgmert which 
could not form the basis of a suit. In the alternative, 
if it should be held that the plaintiff could sus on this 
document, they demanded that tha previous transac- 
tions should be re-opened under the ©. P. Debt 
I.egislation ard that they should be given relief under 
those Acts. As soon as the defendants submitted 
their written statements the plaintiff applied for 
amendment ot the plaint that inasmuch as the defen- 
dant was denying that it was a cash transaction it 
would be necessary to go into the previous accounts, 
He therefore set out the-transactiors which commenced 
on May 19 1930 with a loan, to: the defendants, By 
his application the plaintiff sought to base his suit on 
the original transaction of May 19, 1930, the limitation 
being saved by theacknowledgments of 1935 and 1936.. 
The Court rejected the application for amendment, 
holding that by .the amendment the plaintiff was 
seking to make out a new and iaconsistent cass which 
would be barred by limitation at the date of the 
application for amendment: 

Held, that the amendment must be allowed although 
afresh suit on the amended plaint would be:time- 
barred. The real subject-matter of the suit was the 
indebtedness of tha deferdants. The amendment, 
although it might saek to intrcduce a new case, did 
not seek to introduce an incorsistest case. Further- 
more, even if it could be said that the amendment 
was sought at a late stege and that it sought to 
introduce a new and inconsistent cause of action, the 
special circumstances of this case justified an amend- 
ment of the plaint. These special circumstances were 
that the defendants themselves had in their written 
statement asked for thé previous transactions to be re- 
opened. The plaintiff had only acceded t> their wish 
by agreeing to the re opening of the transactions. 


MANGILAL V. ZAMSINGH Nag. 190 
Appeal. 
See Criminal trial 548 
See Practice 380 





Appeal from ord.r, found not maintainable 
—Appellant, if can ask Court after three and half 
years to treat it as appeal from decree based on 
that order. 

Where the appellant chose to appeal irom an order, 
which was found to be not appealable, he cannot 
change his position after about three and half years 
and pray that the appeal should be treated as one 
against decree passed on that order. Ram GOPAL v. 
RAM SHANKAR Oudi 496 


Evidence—Trial Court holding evidence to 
be trate after detailed examination—Reversal of 
jinding by Appellate Court. . 
Where the trial Court after a detailed examination 

of the evidence ecmes to the conclusion that the evi- 
dence was true „the Appellate Coirt ought not be re- 
verse this finding without stating his reasons. eY. G., 
PERIA MUNISAMI MUDALI v, SENA NARASAPPAMUDALI 

Mad. 406 F B 


Vol. 196] 
Arbitration. See Civil Procedure Code, 1998, 
s, 115 ' 770 


Arbitration Act (IX of 1899), s. 11— Award 
— Validity — Award filed in Court — Original 
apporntment of arbitrators bad—Subsequent attempt 
to rectify matter on realization of ‘mistake by one 
party—Award is invalid, 
if the original appointment cf arbitrators is bad, the 

tribunal constituted is without jurisdiction and no sub- 

sequent realization of a mistake or an attempt to rectify 

¿matters by one party can clothe with jurisdiction a 

tribunal which was in its inception illegal and without 

jurisdiction and the award by such tribunal is invalid 
and if filed in Court should be removed from the 

file. Mzssrs. Gosuo KABUSHIKI KAISHA LTD. v. 

MULCHAND HARIOHAND Sind.15 

*—— sS. 19—Contract to supply certain goods— 
Arbitration clause— Suit by plaintiff for damages 
for non-delivery of goods—Pointsin dispute whe- 
. ther glaintiff agreed specifically for goods of 
particular manufacture and whether contract 
became impcssible due to outbreak of war—Dispute 
held fell under arbitration clause—Questiors in- 
volved held intricate questions of law and dis- 
cretion in refusing stay of suit justified. 

The plaintiff sued the defendant for the recovery of 
certain amount as damages for failure to deliver certain 
goods agreed to be supplied by the defendant under a 
contract between the parties. The arbitration claue of 
the contract provided that any dispute including short 
and or non-payment by the purchaser, or any dispute 
arising out cf the contract was to be referred to 
arbitration. The main dispute in the case between the 
partie; was” whether the plaintiff agreed specifically 
for goods of the manufacture of Dobbertin & Co., of 
Hamburg, and whether by reason of the war which 
broke out in September 1939, the contract became 
impossible of performance: 

Held, that both the points in dispute were covered 
by the arbitration clause of the contract 

Held further tl at in this case the Court was entitled 
to exercise its discretion conferred by s.19 and was 
fustified in refusing stay of the suit as the main dis- 
pute between the parties which fell to be decided by 
the arbitrators was the important and intricate ques- 
tion of law whether in the circumstances of the case 
the contract became impossible of performar.ce so as 
to excuse performance on the part of the defendant. 
M. SUKHDEV & Co. v. Firm or AYARAM ATAMPRAKASH 

Si 

Arbitration Act (X of 1940), ss. 3a 83 
Claim to set aside arbitration award or challenge. 
arbitration agreement should be made by app.t: 
cation and not by suit. 
In view of ss. 32 and 33, Arbitration Act claim to 

set aside arbitration awards or challenge arbitration 

agreements should be made by applications to tourt 
and decided on affidavits, cron other evidence if 
deemed expedient by the Court, and not by mcars of 
suit. DEOKINANDAN DALMIA v. BASANTLAL GHANSHYAM- 

DAS os Cal. 851 

—— 33—A pplication under s. 33— Question 
whether contract ts gaming and wag-ring cannot 
be tried on affidavits—A pplication should be heard 
me sl Ak 

n an application under e. 33, Arbitration Act. the 
question whether the contracts were gaming and wa ger- 
ing coptracts cannct convenie: tly be triedon affidavits 
and hence the application shou'd be set down for 
hearing with witnesses. Droxinanpan DALMIA 2. 
BASANTLAL GHANSHYAMDAS Cal. 851 
Arms Act (XI of 1878), s. 19 (f)—Unlicensed 

arms found in house—Presumption that they were 
Mm possession of head of family, if arises. 
e 
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ill 
Arms Act—concld. 


The head of the house is responsible for unlicensed 
arms recovered from it, unless, it is shown that one 
of the other occupants had exclusive possession of 
them. ‘Thera is an initial presumption that an article 
found therein is in the possession of the head of the 
family. The weight to be attached to the presumption 
must, however, vary according to circumstances. It 
ean easily be rebutted by showing that the room or 
receptacle in question was in the particular and 
exclusive possession of ore member of the family. The 
strength of the presamption would also vary according 
to the improbability that the article owing t) its size 
etc., could have escaped the notice of the head of the 
family. HARBANS SINGH HIRA SINGH v. EMPEROR 

Nag. 727 

ss. 19 (f), 4—Spear under s. 4 does not 

cease to be so merely because it is called by another 

name such as nishan sahib or it vs used for religious 

purposes—The possessor of such an article is not 
relieved from operation of Arms Act, 

- In cases under the Arms Act itis always a question 
of fact whether the article for she possession of which 
a charge under the Act is made comes within the 
definition of “arms” or not. The fact that an article 
which comes within the definition of ‘‘arms’’ in the 
Arms Act is used for religious purpos3s woull not 
relieve the person ia possession of such an arm from 
the operation of the Act. A spear which has tha 
appearance of a spear, and which can be used asa 
spear, does not cease to be s> because it is electro- 
plate! or it is called something els? such a3 nishan 
sahib or bezauss of the religious use to whichit is 
put. EMPEROR v. SOBHA SINGH Lah. 766 
Assam Municipal Act (I of 1923), ss. 3 

(16), 59 (1) (b)—“Carrying on business”'— 

Government servants merely performing duties 

assigned to them, whether “Carrying on business” 

—If can be taxed under s. 59 (1) (b). 

Ths Govt. servants, merely performing duties that 
are assigned to them, cannot be regarded as ‘carrying 
on business’ so as to bring them within the meaning of 
the word ‘inhabitant’ defined ins. 3 (15) and make 
them liable to taxation under s. 59 (1) (b) of the Assam 
Municipal Act, ABDUL Monar V. BUNAMGANJ MUNICI- 
PAL BOARD Cal.137 
Attestation—Fact of attestation, if shows consent 

on part of attesting persons. 

Attestation ofa deed does not by itself prove that the 
person attesting it had knowledge of its contents or 
consented to ths transiction, though there may be 
eases in which the fact of attestation has to ba taken 
in conjunction with certain other circumstances and 
other connected events, and inference as to consent 
drawn from those circunstances supported by the fact 
of attestation, LAOHHMI NARAIN v, Ram Saran 
DUSsADH Pat. 380 
Award. See Arbitration Act, 1899, s. 11 15 
Bail. See Oriminal trial 476 
Bengal Agricultural Debtors Act (VII of 

1936), s. 34—Suit by Bank on mortgaga—Defen- 

dant applying to Board under Act and suit stayed 

on notice under s. 3t- Bank subsequently included 
in Sch. If of Reserve Bank of Indiz Act (II of 

1934)— Subsequent award by Board — Plaintiff 

applying to Civil Court to proceed with case as bar 

under s. 34 had been removed—Award of Board 
held illegal—Court held had jurisdiction to deter- 
mine whether suit debt was ‘debt’? within meaning 
of Act—Court held had duty to proceed with casa 
when bar was removed and its j urtsdiction did not 
depend upon plaintiff’s application—High Court 
held would not refuse to interfere in revision 
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Bengal Agricultural Debtors Act—concld, 


merely on ground of delay on plaintiff's part in 

applying—Plaintiff held could be madz lisble for 

costs, 

The plaintif Bank brought a suit to recsver money 
due ona mortgage. The defendant applied to a Board 
under the provisions of Ben Agri. Debtors Act and 
the plaintifi’s suit was stayel on receipt of a notice 
under s. 34 of that Act. Subsequently the plaintiff 
was included in Sch, II, Reserve Bank of India Act. 
About four months later the Board made an award. 
The plaintiff applied to the Court to proceed with the 
case as the bar wasremoved on inclusion of the plaint- 
ifin Sch. IL of Reserve Bank of India Act. The 
Civil Court held that it had no jurisdie'ion to question 
the action of the Board: 

Held, (i) that the Civil Conrt had jurisdiction after 
the receipt of the notice under s 34, to decile the 
question whether the debt, in respect of which the pro- 
ceeding was pending before it was a debt withia the 
ineaning of s. (8) of the Ast. If the debt did not fall 
with the Act the Civil Court could not stay the pro- 
ceedings on receipt of notice. 

(ii) that the award made by fhe Board subsequent 
to the date of inclusion of the plaintiff in Sch. IJ, 
Reserve Bank of India Act, was i'legal. From that 
date the notice upon which the stav order was passed 
ceased to have any legal eflect and it was the duty of 
the Civil Court to proceed to try the case as its 
jurisdiction in no way depended upon any action taken 
by the plaintiff. The application of the plaintiff was 
really nothing more than an intimation to the Court 
of the fact that the bar to its jurisdiction had been 
ramoved. The jurisdiction of the Court in no way 
depended upon an application by the plaintiff, 

(iii) thatthe High Court would not be justified in 
rafusing to interfere in revision on a ground of jurisdic- 
tion merely because the pleintiff had been dilatory. 
The defendant, however, could certainly press this 
point with regard to costs and with regard to the 
question whether he should be made liable to pay the 
interest at the bond rate or at any rate for the period 
fron the date of the removal of the bar until the 
plaintiff notified the Court of the removal of the bar. 
New STANDARD Bank Lrp. v. Munsur ALI Kaz 

Cal. 266 
Bengal Court of Wards Act (IK of 1879), 

Ss. 5, 7—Court of Wards defined. 

The Court of Wards is a statutory body set up by 
the Act of 1679 to deal with landed estates which are 
in or are likely to get into, financial difficulties so as 
to endanger their payment of Govt. revenue. The 
purp se of the preceelings in the Court of Wards is in 
the main to prvtect the Govt. revenue paying immovab'e 
estate of the debtor by taking over its administration 
and adjusting the debtor's liabiltties witha view to 
the revenue beirg safeguarded. AMULYA MOHAN 
Bysack v. K MOINUDDIN Cal. 170 
————-SS. 5, 7 Purpose of pr-ceedinjgs in Court 

of Wards st 2ted. 

The purpose of the Insolvency Act is to ascertain the 
debts owing by the debtor, take possession of all his 
assets ard distiibute t'em amongst all his creditors 
according to law with a view t> satisfying as equitably 
as possible under the circumstances, the claims of all 
the creditors, and so free the insolvent from his burden 
of indebtedness. AMULYA MOHAN 2ysack v. K. Motnvp- 
DIN Cal. 1770 
= s.10-C as amended by Act VI of 

1936 —Words‘Civl Court,’ whether include High 

Court. 

The words “Civil Court” in the Pen. Court of 
Wards Act mean the Court of the District J udge, the 
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Court of the Additional Judge, the Court of the 
Subordinate Judge and the Court of the Munsif, The 
Words do not include the High Court. RAT ANANT 
Natu Bosk v. Sris CHANDRA NANDY Cal. 322SB 
Bengal Land Registration Act (VII. of 
1876), s. 78. See Bihar Tetanecy Act, 1885, 
s. CO 552 
Bengal Licensed warehouse and Fire 
Erigade Act (lof 18938), ss. 3 (5), 14+ 
Company, if can be prosecuted for using unlicenscde 
warehouse. ä 
A company may he prosecuted ina suitable case. I; 
follows from s. 3 (5), Bengal Licensed Warehouse and 
Fire Brigade Act read withs. 14 of that Act, ghat 
ordinarily a cow.pany which used an unlicensed ware-, 
house would render itself liable to pros2cusion under 


that Act. R. E. MARRIOTT v. MUNIOIPALITY OF HOWRAH 
Cal. 394 

—— 5. 14. 
. See Railways Act, 18$0, s. 3 (6) 394 
See Railways \ct, 1890 s. 115 394 


Bengal Money-lenders Act (X of 1940), 
S. 2 (2)—Vefendant executing bond in favour of 
plaintiff for purchase money due to plaintiff — 
purchase money, whether loan—Defendant, if en- 
titled torelief und r Act. 

Every loan is a debt but every debt is not a loan. 

Where the defendant has executed a bond in favour 
of the plaintif in consideration of the purchase money 
due by hin to the plaintiff, the defendant is not entitl- 
ed to any relief under the Act because although the 
purchase-money due to the plaintiff is a debt due to the 
plaintiff yet itis nota Joan or a transaction Which is 
in substance a loan, SARADINDU SEKHAR v. LALIT 
MOHAN Cal. 287 
——~—-. ss. 30, 34, 36—Sections in so far as they 

affect decrees, including mortgage-decrees, already 

passed and rights of decree-holders thereunder, are 
intra vires of Bengal Legislature. 

The subject-matter of the Bengal Money-lenders Act 
comes within item No. 27 of List II in Sch. VII, Govta 
of India Act, 19 5, and is a proper subject for the 
Bengal Provincial i egislature to legislate. Section 103 
(3), Govt. of India Act, read with iten No. 27 of 
List II indicate that there is no restriction on the 
Provincial Legislature’s power to make laws as to 
money-lending and money-lenders. The intendment 
of the Govt of India Act, 1935, andthe plain purpcss 
of s. 109 (3 and item No. 27 of List II, is to confer 
sach liw making povers a3 are necessary in the 
opinion cf the Provincial Legislature to deal with the 
evil tò be remedie!. Hencealthough a mortgage decree 
i3 property wishin the meani-g of s. 299, Govt. of 
India Act, the Provincial Legislature has power “to 
interfere with it by legis'ation with retrospective 
effect. ` 

Consequently the provisions of ss. 30, “4 and 36, 
Ben. Money lenders Act in so far as they seek to affect 
decrees already passed and the rights cf the deeree- 
holders under the said decrees, are intra vircsof the 
Bengal Legislature. PRomopE Kumar Roy v. BENOY 
KRISHNA CHAKRAVARTY Cal 80 F B 
—— S. 34 (i) (b) (li)— Pro note merging in 

d cree before passing of Act—Court, tf can deal 

with such desree under s. 34 (1)(b) GD. | 

Where a promissory note has merged in a decree 
before the passing of the Ben. Money lenders Act tha 
Court is competent to deal with the decree under s. 34 
(1) (b) Cid and as the powers couferred onthe Court 
bys. 3t (1) (b) Cii) are within the competence of the 
Bengal Legislature by reason of items Nos. 4 ami 15 
of the concurrent list of the Govt, of India Act, the 
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question of the validity ofthe Act with regard tə 


promissory notes cannot arise in such a case, HARSUK- 
DAS BALIKISSENDASS V. DHIRENDRA NATH Roy 


Cal. 16i F B 
——— ss. 34, 36. See Bengal Money lenders 
Act, 1940, s. 30 SO FB 


— S. 36 — Exercise of powers under — Re- 
quisites—If can be exercised merely on ground that 
borrower’s burden will be eased generally without 

+ regard to Act, 

Beforp the powers under s. 36, Ben, Money-lenders 
Act, can be exercised the applicant must show that 
their exercise will bring relief against the specific evils 
sugh as unduly high rates of interest at which the Act 

. is aimed. The powers cannot be exercised merely on 

the ground that the borrower is ab!e to show that the 
exercise of them will ease his burden gensrally without 
regard to the Act. 

A borrower borrowed asum of Rs. 2,00,000 from the 
lender which was secured by a mortgage agreement 
covering twenty-one separate pre nises, which were of a 
value of more than Rs. 5,00 001. The transaction 
violated no provisions cf the Ben. Money-lenders Act. 
Subszquent to the passing of a preliminary mortgage 
decrea in favour of the lender, the borrower applied 
under s. 66 requesting for an order permitting him to 
sell two of the mortgaged premises for a sum of 
Rs. 85,00", Rs. 89,000 of which was to be paid tothe 
mol tyagee : 

Held, that the borrower was not entitlad to relief 
sought by him merely because he would thereby be 
relieved cf a certain amount of his burden. KAMALA 
RANJAN Roy v. BEPIN BEHARI SADKHAN Cal. 290 

— 5. 36 (2) (b) — Execution sale — Third 

party purchaser acquiring right to apply for 

completion of sale — Judgment-debtor applying 
under Act —-Before expiry of period for applyiyg, 
purchaser's right suspended by injunction - Decree 
held could be modified against decree-holder only — 

Purchaser's right to apply for completion of sale 
e held protected by s. 33 (2) (b). 

On. execution sale the third party purchasers ac quir- 
eda right to apply to the Court-with a view to the 
completion of the sale provided that they were prepared 
to acczpt the title. However, before the expiry of the 
psriod during which they had this right, the judgment- 
debtor applied under the Money-lenders Act_and obtain- 
ed an injunction against the purchasers whereby t'ie 
right which they had acquired by reason of their par- 
chas3 was suspended : 

Held, that the right to which reference was made 
in s. 36 (2) (b), Ben. Money lenders Act, was not neses- 
sarily a right in respect of the property which was 
sold atthe Registrar’s sale. The languag: of s 38 
(2) (b) was sufficiently wide to include the right which 
the purcha-ers had toapply to havethe sale co rpieted. 
The position of tie purchasers was sifeguarded by 
s. 36 (2) (b), Money-lenders Act and the sale could not 
be set aside, The judgment debtor was, therefore, 
entitle] tə a modified decree as against the dearece- 
holder only. KIRANBALA CHOWDHURY v. HIRALAL Das 

Cal. 413 

—— S. 36 (6) (a) i) di)—Order under, if 

appealable—Appeal, whether lies against new 

decree made—Application refused—Remedy stat- 


ed. 

An rder made under s. 36 (6) (a) (4), Ben. Money- 
lendets Act, either granting or refusing a prayer for 
re-opening a decree does not comeunder s. 47, Civil 
P. C, and is not appealable as such. Ifthe decree is 
Te-opsned and anew decree made, an appeal would 
yndoybtedly lie against the new decree which super- 
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sedes the old, under s. 96, Civil P. C. Such an appeal 
cold be takea not only by the decres-holder who 
is prima fasie aggrieved by the amendment, but b 
tho judgment debtor also on the ground that it did 
not go far enough in his favour. But if the applica- 
tion of the judgment-debtor under s. 36 (6) (a), (4), 
Ben. Money-lenders Act, is refuse], there isno pro- 
visiən of law under which an appeal would lie against 
the order of refusal and the only remedy of the ag 
grieved party woull beto apply for revision under 
s. 115, Civil P. © The rem2dy of the aggrieved party 
i3, therefore, practically the same whether the order 
is made under sub cl. (2) or sub-cl. (22) of s. 36 76) (a), 
PROMODE NATH SINHA Roy v. RASESHWARI DASSI 
Cal. 688 
— — S. 36 (6) (a) (ii)—Prəceeding under, if 
summary—O. XI, Civil Procedure Code (Act V of 

1938), whether applies to such proceeding, 

The scope of enquiry b2fore the Court which ig 
called upon tə exercise its powerson an application 
undar s 33 (6) (a) Gii), Ben. Money-lenders Act, is 
very wide. Inke ag ordinary application for review 
of judgment it isnot confinel to matters dealt with 
in the judgment itself. The ‘‘oirt can re-open pre- 
vious transactions and dealings, and direct fresh ac- 
counts to be taken ; and the proceeding really relates 
to original matter inthe nature ofa suit and is nota 
mere summary proceeding. After all, it isa proceed- 
ing in the suit itself and the incidents of the pro- 
cedure as laid down inthe Civil P. C., would attach 
to such proceeding and can, be availel of by the 
Court whenever it considers necessary and it can 
entersain an application under O. XI, Civil P. C., for 
delivery of intzrrogatoriesand consider as to whether 
itis a proper cise to administer interrogatories to 
the other side. SukpEY JEE v. RAMKRISHNA 

Cal. 758 
Bengal Non Agricultural Tenancy (Tem- 

porary Provisions) Act (IX of 1940), 5. 

3—Only tenants who pay rent are protected by 

Act. 

The only possible interpretation cf the words used 
lu s. 3 is that the Actis intended to protect tenants who 
do pay their reatani not tenants whodo not. Nor 
BEHARI Das v. MAYAMMAD ALI Cal. 697 
—-— S. 3—Suit for arrears of rent and eject- 

ment —Defendant denying thit anything was due 

—Tourt should try preliminary issus whether rent 

is due, before deciding whether suit should be 

stayed. 

Where in a suit both tò recover arrears of rentand 
for ejectment the defendant denies that anvthing is 
du3 on account of reat, the Ooirt shouli before 
deciling whether it ought tosty the suit or not, try 
as a preliminary is3ne, the question whether the 
claim for arre of rent i; estublisiel or not. Je 
the pla ‘ntiff proves his case and bhat he is als» entitled 
to a de:rd3 for ejectnent, he will bə entitlsl to a 
de2rze ani the provis) wi'l cang in, If noting isdue 
on account of rent, thsa ths suit will have to 
be stayed. Not Bexarr Das v. MAHAMMAD ALI 

Cal. 697 

——_ —-ss. 8, 6 (2)—App2al—IWhether comes 
within scope of ss. 3 and 6 - Appeal by tenant 
agitnst decree for ejectment—*. 3, if applies— 

Lease of land with structures erected by landlord 

—Tenant, whether entitled to relizf under Act— 

Such tenant joining as resp)ndznts other non-agrt- 

cullural tenants who hive not appzaled, whether 

makess 3 applicable. 

Per Biswas, J.—It cannot be id down as a 
general proposition that a “suit?” ora “proceeding” 
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necessarily includes or does not include an appeal. It 
depends upon the interpretation of the provisions of 
the Act and a consideration of its underlying ain and 
policy. 

It cannot be said that the Legislature intended an 
appeal to come within the scope of ss. 3 and 6. These 
sectiuns, contain provisions for stay of suits and pro- 
ceedings. An appeal may in a sense b> regarded as 
a continuation of a suit, but where a suit is stayed, as 
it must be under thess provisions, there can be no 
question of its proceeding to the appellate stage, and 
an appeal may, therefore, easily be supposed to be 
excluded from the purview of a “suit”, The con- 
text in which the word ‘‘proceeding’’ occurs, and parti- 
cularly its close juxtaposition witu the word ‘‘suib,”’ 
shows that it isintended to denote only a proceeding 
anciliary to and directly arising out ofa suit ; in other 
words, a proceeding in the nature of execution to 
enforce a decree made in the suit. 

Per Mukherjea, J.—'t cannot be said that the 
expression ‘proceeding’ as used in s, 3 and 6, Ben. 
Non-Agri. Ten. Act, is not sufficiently wide to include 
an appeal or thatan appeal arising out ofa suit for 
ejectment ofa non agricultural tenant is nothit by the 
provisions of these sections 

A tenant’s appeal against a decree for ejectment, 
being a proceeding against ejectment cannot be deemed 
to bea proceeding for ejectment. The provisions of 


‘g, 3 cannot consequently apply. 


In the case of a lease of land with structures 
on it erected by the landlord, the tenant cannot be 
treated asa person entitled to relief under the pro- 
visions of the Act. The provision of s. 3 cannot be 
applied merely because such a tenant has in his ap- 
peal against an order of ejectmeat joined other non- 
agricultural tenants who have not appealed as res- 
pondent. Janur MIA v. ABDUL Garrur MIA 

< Cal, 346 

Bengal Tenancy Act (VIII of 1885)—Land 
taken by raiyat for storing produce from other 
lands cultivated by him, whether falls under 

Act. 

A tenancy in respectoflands held for agricaltural 
purpose would come within the purview of the Ben. 
Ten. Act. It is not necessary that the land of the 
tenancy should be arable tan}. If the land is held 
fora purpose incidental to agricilture, it would be 
still be governed by the Ben. Ten. Act. A land 
which has been taken bya ratyat for the parp)s3s 
of storing produce from the other lands cultivated by 
him would be within the purview of the Ben. Ten. 


Act. RAMNATH BANERJEE V. GIRISH CHANDRA SINHA 
Cal. 602 

—-—— gs. 4. See Bengal Tenancy Act, 1835, s. 
48 E 419 


se 4—Sub-lessee of under-raiyat is tenant. 
An under-raiyat, as defined in s. 4, Eea. Ten. Act, 
means a tenant who holds immediately cr mediately 
under a raiyit. A sub-lessee, therefore, of an under- 
raiyat is not a trespasser but a tenant. SERAJUL Hua 
MIA v. ABJAL MIA Cal.419 
—— ss. 4, 48-C—Principle that decree for 
eviction against lessee is binding on sub lessee 
though not made party to suit does not apply 
to tenancy created under Bengal Tenancy Act. 
The principle that a decree for eviction against 
a lessee is binding on the sub-lessee even though the 
latter has not been made a party to the suit and he 


can be ejected in exesution of the decree without 
any proceeding under O. XXI, r. 97, Civil P. ©., 
cannot have any application to a tenancy created 
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under the Ban. Ten. Act. Persons who are under- 
raiyats within the meaning of s, 4, Ben. Ten. Act, 
can be ejected only under the provisions of s. 48 
(c) of the Act and not otherwise. GERAJUL Huq Myra v. 
ABJAL Mta Cal. 419 


——-—- SS. 4 (3), 48 (c@’—Whether tenancy is 
governed by Act depends on nature of original 
tenancy — Holding of agricultural raiyat consisting 
of agricultural and homestead lands—Homesieade 
lands let out for residential purposes- Under- 
tenant, if raiyat within s.4(3)—Transfer of Pro- 
perty Act (IV of 16182), if arplies. 

The question whether the tenancy is governed by 
the Ben. Ten. Act, or the T. P. Act, would depend. 
on the nature of the original tenancy and not on the 
nature of the tenancy, with reference toa particular 
piece of Jand within the landlords’ holding. Where 
the lands included inthe holding of an agricultural 
raiyat consists partly of agricultural and partly of 
homestead lands, and the portion which could be used 
as homestead is let out for residential purposes, the 
under-tenant would bean under-raiyat within the 
meaning of s. 4, Ben. Ten. Act, and can be ejected 
only inthe manner provided by s. 48 (e) of that 
Act, and the provisionsof the T. P. Act, are not 
applicable. ARUN Kumar SINHA v. DURGA (HARAN 
Basu Cal. 7O02 
— s. 5—Tenure-holder or raiyat—Use of word 

tiote’ or ‘raiyat’ in kabuliyat is not conclusive. 

The word ‘‘raiyat’? may with reference to the con- 
text mean atenant generally and not necessarily a 
cultivating tenant. The use of the word “ote” in a 
kabuliyat isnot conclusive onthe point as to whether 
the tenant is a tenure-holder or a raiyat : 

Held, on construction of the kabultyat that the ten- 
ant was a cultivating raiyat and not a tenure-holder, 
SURENDRA Monan SARDAR v. NAGENDRA CHANDRA 
LAHIRI Cal. 121 
———— 5S. 48 (c). See Bengal Tenancy Act, 1885, 

s. 4 (3) 70232 


S. 48-F—Under-raiyati holding of second 
degree created before 1928—85. 48-F', if applies. 
Section 48-F, does not apply where an under ratyati 

holding of the second degree was created before 1928, 

Section 48-F was introduced forthe first time by the 

amending Act of 1928. As the law stood before that, 

an under-ratyatt holding was neither heritable nor 
transferable but there was an exception in the case of 

a sub-lease, as a power to sub-let was implied in the 

definition of anunder-raiyat as givenin s 4 of tha 

Act. SERAJUL Hug Mia v. ABJAL Mia Cal. 419 


—— ~— ss. 48-F, 4—Word “transfer in s. 48-F, 
if includes sub-lease—S.4, whether controls s. 48-F. 
The wording of e. 48 F, Ben. Ten. Act, is quite com- 

prehensive and the word ‘transfer’ is sufficiently wide . 

to include a sub-lease as well. Section 4of the Act 

cannot control s. 48-F. Rather it pre-supposes that a 

sub-lease is validly created. SERJUL Hug Mia v. ABJAL 

Mia Cal. 419 

———— SS. 48 G, 65, 159 as amended by 
Act (IV of 1928)—S. 48-G, if retrospective 
—Rent decree against under-raiyat under old law 
—S, 65, applicability of—Purchaszr at execution 
sale whether acquires rights under s. 159. 

Section 48-G, is not retrospective in- its operation so 
as to attract the provisions ofs. 63 when the decree 
for rent wasobtained against an under-raiyat when 
the old law was still in force., Hence, the purchaser 
at the sale in execution of such decree cannot acquire 
theright under s. 159 inasmuch as the sale cannot 
have the effect ofa rent sale under the provisions of 





— 
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Chap. XIV. ABDUS SAMAD MOLLA v. ABDUL GOFUR 
MOLLA Cal. 357 
———— 8. 65 as amended by Act, (IV of 

1928). See Bengal Tenancy Act, 1885, s. 48-G 

as amended by Act, 1928 357 
—-— Ss. 146 (8)—S. 146A (3), construction— 

Four sub-clauses to be read disjunctively—Rent 
, suit by landlord against person falling within 

one of four sub-ccauses of s. 146 (3), decreed— 
* Decree, whether rent decree—Sale in execution of 

such @ecree, if sale under Chap. XIV of Act. 

The four sub-clauses of s. 146-A (8) must be read 
in a disjunctive way but with a proviso that if the 
ret suit has been instituted by the landlord against a 

- person falling within any oneofthe descriptions in any 
one of the said four sub clauses and gets adecree that 
decree would, be regarded as a rent decree and the sale 
in execution thereof as a sale under Chap. XIV, Ben. 

Ten. Act, provided that the parties who had interest in 
the tenancy and who had been left out of the suit did 
not fall within any one of the categories described 
in the other three sub clauses of sub-s. (3). 

Hence where a rent suit is brought only against the 
recorded tenant who falls within sub cl. (20) of s. 146-A 
(3) and the person falling under cl. (4?) of sub s. (3) of 
8. 146-A because he had paid in respect of the tenancy 
rent during three years previous to that for which rent 
suit had been instituted by the landlord, is not im- 
pleaded, the decree passed in the rent suit does not have 
the effect of a rent decree within the meaning cf the 
Ben. Ten, Act and thesale in execution of that decree 
does not have the effect ofa sale under Chap. XIV, 
Ben. Ten. Act. RAMNATH BANERJEE v. GIRISH 
CHANDRA SINHA Cal. 602 
——— S. 153, Proviso—Court giving effect to 

tenants’ plea of suspension f rent on ground of 

partial dispossession—If can be said to have de- 
cided question relating to amount of rent annually 
payable by tenant. 

_ Where the plea taken by the tenant is one of par- 
tial dispossession by the landlord, a question would 
always arise asto whether the rent should be suspend- 
ed in itsentirety or would be apportioned merely and 
hence where the Court gives effect to the tenants’ plea 
of suspension of renton the ground of partial dis- 
possession by the lardlord, it can be said to have de- 
cided a question relating to the amount cf re.t an- 
nually payable by the tenant as is contemplated by 
the proviso to 8.153, Ben. Ten. Act. ATAR MIAN 
PATWARI v. INDRA KUMAR Dz Cal. 639 
——— s. 159 as amended by Act (IV of 

1928). See Bengal Tenancy Act, 1885, s. 48-G as 

amended by Act, 1928 357 
—— ss. 159, 65, as amended by Act (IV 

of 1928)—S. 159 to be read with s. 65—Sale of 

under-raiyati holding in execution of rent decree— 

Purchaser when acquir.s right to annul incum- 

brances. 

Section 1£9, Ben. Ten. Act, or for the matter of that 
all the other provisions of Chap. XIV, of the Act, must 
be read along with s. 65. Chapter X1V, does not purport 
to create any new rights whatscever, It si. ply provides 
the machinery for enforcing the rightcreated by s. 65. 
Section 159, ben. Tea. Act, by itself cannot give the pur- 
chaser of an under raiyati h Iding at a sale in execu- 
tion qf a decree for rent the right to annul incum- 
branges as provided fur in that section. The purchaser 
will have this right only if the decree for arrears creat- 
ed a charge under s.(5, ABDUS SAMAD MCLLA V. ABDUL 
GORUR MOLLA Cal. 857 
=——— 5. 167—Incumbrances which can be an- 

nulled under s. 167, 
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It is not necessary that the incumbrances which can 
be annuiled under s. 167, Ben. Ten Act, must be in- 
cumbrances created under that Act, ARUN KUMAR 
SINHA v. DURGA CHARAN BASU Cal, 702 
s. 167 as amended by Act (IV of 

1928) — Limitation — Date of service of 

notice under s. 167, if material. 

Obiter :—Under s. 167, Ben. Ten. Act the applica- 
tion tor annulling the incumbrances has got to be pre- 
sented to the Court of the revenue officer within one 
year from the date of the confirmation of the sale or 
the date on which he first received notice of the 
incumbrances whichever is the later. The date upon 
which the notice was actually served is perfectly 
material, for purposes of limitation under s. 167. ABDUS 
SAMAD MOLLA v. ABDUL GOFUR MOLLA Cal. 357 
——§— s. 182—“Homestead” in s.1&2, meaning 

explained. ` , 

Obiter :—The werd “howestead”, used in s. 182 
means the place where the raiyat actually resides. If 
there isa piece of bastu land which is not held as a 
part of an agricultural tenarcy and on which the ratyat 
does not actually reside, s. 182 would not be attracted, 
Ram Nata BANERJEE v. QIRISH CHANDRA SINHA 

Col. 602 
Bihar and Orissa Municipal Act (VII of 

1922), ss. 86, 116, 119-—Latrine tax—Hold- 

ing not having dwelling house or latrines etc.— 

Levy of latrine tax—Commissioners must first 

decide that holding requires latrine urinal or 

cesspool without which formality, iwmpcsition of 
tax is ultra vires—Assessee can maintain suit for 
such declaration without first having recourse to 

s. 116. 

Where the Commissioners ofa Municipality never 
at a meeting under s. 86, Bihar and Orissa Municipal 
Act decided thata latrine urinal or cesspool is re- 
quired forthe ho'ding in question the assessine: t 
under s. t6, Bihar aid Orissa Municipal Act of latrine 
tax onthe holding which has no dwelling house, 
latrine, urinal or cesspool, is ultra vires and without 
jurisdiction. The assessee can, without having re- 
course tos. 116 Bihar ard Orissa Municipal Act, 
maintain & suit in Civil Court for a dezlaration that the 
latrine tax is «lira vires and fcr return of the amount 
paid by him. BHIvA Prasav v. COMMISSIONERS OF 
DaRBHANGA MUNICIPALITY Pat. 370 
———— S, 119— 8. 119 contemplates tax which rs 

nut ultra vires, 

Section 119, Bihar and Orissa Municipal Act, con- 
templates that the assessment is made in accordance 
with the provisions of the Act and ifthe assessee is to 
raise any objectionto that assessment he must have 
recourse tothe proceelings laid down in the Act, 
But where the assessment itself is ultra vires, the 
assessee need not take any proceecings under the Act, 
SHIVA PRASAD v. COMMISSIONERS OF DaRBHANGA MUNI- 
OLPALITY Pat. 370 
Bihar Money-lenders (Regulation of 

Transactions) Act (VII of 1939),s. 7— 

S.7 does not deal with intercst payable after date 

of suit. 

Section 7 of Bihar Mcney-len‘lers Act of 1939 does 
rot deal with the interest payable after the date of 
the suit, DUKHRAJ Rarv. PATINATH PANJIARA 

Pat. 677 
ss. 7, 8 (b)—‘‘Loan”’ includes transaction 
on bond bearing interest in respect of past liability 
—Borrouting tn respect of is, 200 in 1916— 
Sulsequent bond in 1929, mentioning loan of 
Rs. 651 by way of renewal of old, liability together 
with interest —Court, if can open previous dealinjs 
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Bihar Money-lenders (Regulation of 
Transactions) Act—concld: - 


—Decree, if should be limited to Rs, 400 or 
Rs. 1,302—E ffect of s."7—Interest cannot be awar- 
ded more than Rs. 691. * | 

fection 7, Bihar Morey- lenders ‘Regulation of 
Transactions) Act, 1939, is to be read with reference 
to the definition of ‘lcan’ in s. % (f) ofthe Bihar 
Money-lendcrs Act, 193%. ‘Loan’ includes a trasas- 
tion on a bend bearing interest executed in respect of 
past liability. _Where the only borrowirg which tcok 
place between the parties was a borrowing of Rs. 200 
on September 1, 1916, and the subsequent bond of 
1929, mentioning a loan cf Rs. 651 was merely by 
way of renewal of liability for the. old debt with 
interest, the effect of s. 7 is that the loan being on the 
‘document of 1929, the money-lender cannot get a 
decree for more interest than the amount of Rs. 651 
mentioned in the document. The provisions ofs. 7 
would inno way impose on the District Judge any 
obligation, if he re opened the transaction under s. 8, 
to hmit the amount of the decree which could be 
passed, to Rs. 400. Section 7 in thé circumstances of the 
case limited the amount of the decree to Re. ),302. 

In s. 8 (b) the Court is given rower, rotwith- 
standing any agreement purporting to close previous 
dealings and to create a new obligation, to re-open 
any account already .taken between them and to re 
lisve the debtor of all liability in respect of any 
interest, in excess of nine per centum simple per 
annum inthe case of a secured loan and twelve per 
centum simple per annum in the case of an unsecured 
loan, In the face of the words ofs. 8 (b) they clear- 
ly give the Court power to re-open the account not- 
withstanding the agreement of 1929, which was an 
agreement purporting to close previous dealings and to 
create a new obligation. But these powers are sab- 
ject to proviso (7) which prohibits the Court from re- 
opening an agreement, purporting to close previcus 
dealings and to ereate a new obligation, which has 
been entered into at a date m-re than twelve years 
before the institution of the suit. Where this is net 
the case the proviso does not apply and the Court can 
re-open the transaction of 1929 and pass a decree on 
the basis of Rs. 200 as principle advanced in 1916, 
JADUNANDAN PRASAD PANDEY v. MAHESHWAR NARAIN 
SINGH Pat. 473 
Bihar Tenaney Act (VIII of 1885), s. 52 

—Diluvion—Tenant claiming abatement of rent 

in rent suit on ground of diluvion—Burden of 

proof is on hin to prove deficier cy by measurement. 

A tenant is entitled to abatement ofrent if the 
whole or part of the land held by him is diluviated. 
Where in a rent suit the tenant claims abate:nent, the 
burden of proof lies on the tenant. Under s. 52, Bihar 
Ten. Act, he is bound to prove measurement and the 
ascertainment by measurement of a deficiency. SITAL 
PRASAD v. SURENDRA Nata CHATTERJI Pat. 558 

Se GO—Bengal Land Registration Act (VII 
of 1876), s. 78—Plaintiff entitled to rent of 
certain lands under deed of assignment of rent 
suing for rent without registering himself as pro- 
prietor — Whether proprietor. 

Where the plaintiff has becomeentitled to the rents 
of certain lands under a deed of assigninent cf rents 
of such land, he is not a proprietor of these lands and 
where he sues for rent of such lands, he is not 
suing as a proprietor and therefore neither s. 78 cf 
the Land Regis. Act nor s. CO cithe Bihar Ten. Act 
will be operative to bar the suit, when he has not 
registered himself asa proprietor. Ramsswax KURMI 
v. THAKURJI MAHARAJ Pat. 552 
i -§, BO— Suit, if barred by s. 60, Bihar 
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Tenancy Act or s. 78 Land Registration Act— 

Payment of rent by tenant to registered proprietor, 

1f valid discharge under s, EO in suit for rent by 

assignee of rent. 

Tbe fact that the rents of holding have been assigned 
will not operate to create a rew tenancy between the 
assignee and the ratyats where the raiyats are not 
parties to the transaction and in the absence of any- 
devclution of the proprietary itterest. Section 60, e 
Bihar Ten. Act, enacts clearly enough that the receipt 
of the registered proprietor shall bsa sufficie&t dis. 
charge for the rent as between the tenant and the 
person claiming to recover it. At the same time the 
section expressly preserves the right of the plaintiff &s 
against the registered proprietor who has or is alleged ` 
to have, wrongfully received the rent. Hence in a 
suit for rent brought by the mere assignee of rents of 
a holding, the payment of rent by the defendant 
tenant to the registered proprietor operates as a valid 
discharge under s. 60, Bihar Ten, Act. RAMSEWAK 
Kurmiv. THAKURJI MAHARAJ Pat. 552 
———_——S.121—Distraint of crops for realization 

of arrears of rent payable Ly division of produce. 

The words of s. 121, Bibar Ten. Act, are very 
broad. There is nothing in them to restrict the operation 
of the section to arrears of rent payable in cash or to 
make an exception in favour of arrears of rent pay- 
able by division of the produce; and when no auch 
exception is to be found in the language of the statute, 
on general principles of construction the Courts ought 
not to introduce such an exception, In the case of 
bhaolt rent the amount of the arrear is not of the 
nature of an unascertained sum. It is open to the 
landlord tə state the amount of the arrear which he 
claims, and, that will be the amount for which 
distraint is taken out. The statute permits distraint of 
crops for the realisation of produce rents in the same 
manner as for the realization of cash rents. SAJIWAN 
PRASAD SINGH v. KARAMDHARI SINGH Pat. 174 

Sch. III, Art. 6 —Rent suit and title suit, 
between parties—Compromise decree in rent suit 
to the effect that decree in rent suit was not to be 
executed till decision of title suit—Compromise 
being embodied in decree held operated as order 
staying execution until decision in title suit— 

S. 15, Limitation Act (IX of 1908), applied. 

When the rent suit was going on, a title suit bet- 
ween the same parties was, alsə going on. There was 
a compromise decree in the rent suit providing that 
the rent decree should not be executed until the de 
cision of the title suit. The period of execution of 
the rent decree was governed by Sch. III, Art. 6, 
Bihar Ten. Act: 

Held, that s. 15, Lim. Act applied and the compro- 
mise petition being part of the decree in the rent suit 
must be regardel as an order staying the execution 
of the decree until date of the decision of the title 
suit. JAGDEO SINGH v. BABU Lat SAH Pat. 609 
————Arts. 6, 8, 184 (1) (2)—Applicability 

of Limitation Act (IX of 1908), with exceptions 

of ss. 7 8 and 9, to periods prescribed by Sch. IIT. 

The combined effect of sub ss. (1) and (2) of s. 184, 
Bihar Ten. Act, 1885, is that the provisions of the 
Lim. Act apply to the periods of limitation mentioned 
in Sch. JI], Ten, Act, except that the operation cf 
ss. 7,5 and 9, Lim, Act, is barred. There is nething 
in the Ten. Act to show that the provisions of 15, 
Lim. Act, have been excluded in computing the pericd 
of limitation prescribed by Sch. IIL of the Ten. Act. The 
reference to the Lim. Act in Art. 6 of Sch. II]*has 
nothing to do with s. 18, Lim. Act. That section 
applies to a different state of affairs altogether and is 
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con‘ined to cases in which a person Las been fraudu- 
lently kept out of kncewledge of his rights. JAGDEO 
SINGH v, BABU LAL SAH Pat. 609 
Bombay City Municipal Act (III of 188 8), 

s. 3 (m). dee Bombay City Municipal Act, o 


5. 257 

ss.°257, 375, 3 (m)—Accused parting 
with right io receive rent—He is notowner within 
meaning of Act. 

The expression “receives the rent?’ in s. 3 Cm), 
City of Bom. Municipal Act, is not used in any 
technical sense. The Court has to see whether the 
person charged with an offence under the Act is one 
who receives rent of the premises. Ifhe is not entitl- 





` ed to receive the rent at all, and doesin fact net re- 


ie. 8h 2i 


ceive it, he cannot be suid to be an owner. Where the 
accused and his co-owners of the property have parted 
with the right to receive the rent they cannot rec.ver 
it, and, they are not owners within the meaning of the 
Act. NooRMAHOMED V. EMPEROR Bom. 95 
Bombay City Police Act (IV of 1902), 

S. 27 as amended by Act (XIV of 19388), 

S. 27—Order under, by Commissioner, if can be 

revised under s. 439, Criminal Procedure Ccde 

(Act V of 1898). 

Even the amendmerts to s. 27, Bom. City Police 
Act by Act X1V of i938, have not tbe effect of con- 
stituting the Commissioner of Police a Court for the 
purposes of s. 27, When he makes an order under that 
section he is merely an executive of—cer and not a 
Court subordinate to the High Court whose proceed- 
ings are subject to revision. His order can be con- 
sidered by a Court only when the validity of the 
executive order is called in question in a prosecution 
for breach of the order. ALLA DATTA v. EMPEROR 

. Bom. 537 
__--—ss.27 (2-A), 128—More than two con: 
victions for separate offences—Offences forming 
part of same transaction — Case, if comes under 
(2:A)—Police Commissloner acting under 

s. 27 (2-A) is acting not in judicial capacity but in 

administrative capacity. 

If in fact there are more than two convictions for 
separate offences, the case falls within s. 27 (2-A), 
Bom. City Police Act, even if all the offences have 
been in fact committed at one and the same time and 
as part of the same jtransaction. The Commissioner 
of Police, i. deciding whether to make an externment 
orderinacs.efiling within the sub-section, acts in 
an administrative capacity and not in a judicial 
capacity. He may know a great deal more about the 
person to be externed than the Court which convicted 
him knew. The Commissioner is not bound only by the 
evidence given in Couit, and may consider himself 
justified in making an order of externment in the 
public interest, although the actual offences of which 
the accused person has been convicted are not cf a 
serious character. EMPEROR 9. ISHYARLAL CHHAGANLAL 

Bom, 442 

—-—— S. 128—Case under s. 128—Court should 
consider whether Police Commissiuner’s order 
under s. 21 (2-A) is legal—Court cnnnot consider 
reasons which induced Police Commissioner to 

make that order—Factors to be considered in im- 

posing sentence under s. 128. 

AW th t the Court can do in a caso under s. 128 
is to consider whether the order of the Commissioner 
of Police was legal; aud if it was, whether it has 
been broken; and ifso, what is the proper punish- 
mént. It is not open tothe Court tə consider the rea- 
sons which induced the Commissioner of Police to 
make the order. Therefore, in awarding a sentence 
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under s. 128, the character of the conviction which 
brought the case unders. 27 (2A) is irrelevant. 
The factora to be considere] are- whether the case 
under s. 128 is that of a ‘first offence, or whether the 
accused has returned more than once wrongfully. But 
atthe same time it must be remembered that an 
order ofexternment is made in the public interest, 
and it isa serious offence to ignore that order. The 
mere fact that it has only been ignored o:ce is not 
a good reason for imposing a light sentence. Another 
facter isthe ageof the accused, but that is only 
relevant where the accused is very young or very 
old; yetanother factor is the reason waich may have 
prompted the accused to return to the place from which 
he was externed. If the accused proves conc usively 
that be had somereason unconnected with any erini- 
nal intent, that is a matter which may be taken 
into account in imposing the sentence. If, for in- 
stance, he provesthat he came back to see his dying 
mother or something of that sort, any Court would 
take that into consideration in mitigation of the offence. 
The last ground is the period of time duriag whic’ the 
acoused may have remained in custody. That no 
doubt is a matter to which the Court always pays some 
regard. Jimprror Vv., ISHVARLAL ( HHAGANLAL 

Bom. 442 
Buddhist Law (Chinese)—iVill—Chinese Bud- 

drist domicided in Burma, if can make wul, 

A Obtiness Buddhist domicilei in Burma, thoigh 
governed by the Barmese Buddhist Law which dces 
not recognize a will, is competent to make a will 
under acistom having the force of lav. Yus Soon È 
v, Saw Boon Kyaune Rang. 686 
Burmese Buddhist Law—Adoption by repute— 

Evidence of repute must satisfy requirements of 

s. 32 (5), (6) and s. 50, Evidence Act (J of 1872). 

Evidence tothe effəct that the person adopted was 
known in the village as the son of the adoptive parents 
is inadmissible as being hearsay, to establish an adop- 
tion by 1:epute. 

The evidence of repute which is allowed by the 
Evidence Act must satisfy the requirements of s. 
32 (5) and(6)and s 50 of tha Act. Such evidence 
must be expressed by the conduct of the person ex- 
pressing the opinion as to the relationship, who has 
special knowledge of the existence of the relationship. 
U Mauna Gyi v. Mauna Saws THEE Rang. 144 
____—. Adoption—Keittima—Act of  shinbyuing, 

whether shows relutionship of parent and child. 

The act of shinbyuing does not necessarily show 
that this work of merit is performed specifically 
because of the relationshipof parent and child in the 
absence of evideice ast any declaration made by the 
parents either in the invitation t) friends or at the 
ceremony that person shinbyuel was their son or their 
keittima son. U Mauna Gyiv. Mauna Suwe THEE 

‘Rang. 144 

Adopiion—Proof—Alleged adoptee allowed 

to enjoy alleged adoptive parents’ land and main- 

tuin them—Whether proves adopttion—?Perform- 

ance of funeral ritzs by him of alleged adoptive 
parents whether shows that h: is nearest heir. 

The fact that the alleged adoptee was allowed -to 
work the land of his alleged adoptive parents and 
enjoyed the profits out of which he maintained the 
old couple is quite insufficient to show that there was 
relationship of parent and child between his alleged 
adoptive parents andhim. Nor does the performance 
of the funeral rites of the alleged adoptive parents by 
the alleged adopted son necessarily show that he is the 
nearest heir. U Mauna Gyr v. MAWNG SHWE THEE 

Rang. 144 
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Chinese marrying Buddhist wife and per- 
forming Buddhist rites at her death—Adoption 
by him of Buddhist son and shinbyuing him— 
Whether make him Buddhist. 

The fact that a Chinese married a Buddhist wife 
and performed Buddhist rites at her death or that he 
adopted a Buddhist son and shinbyued him would not 
justify aninference that he was a Buddhist him- 
self.. Yus Soon E v. Saw Boon Kyaune 

Rang. 836 

C.P. Land Alienation Act (II of 1916), s. 
4 (2) (8). See O.P. Land Alienation Act, 1916, 
s. 9 (1) (8) 360 

— S. 9—Word 
s. 9. 

Thë expressions “after the commencement of this 
Act’ and “before the commencement cf this Act” s. 9 
vefer to the date fixed under s. 1 (5) 4. e., April 15, 1917. 
JANKILAL V. DEPUTY COMMISSIONER, BILASPUR 

Nag. 360 

——_-—. SS. 9 (1), (3), 25 (2, 1 (2), (8)— Kanwar 
of Bilaspur Tahsil, mortgaging his village share 

. tn 1926 by conditional sale*Notification under 
& 1 (2) and (3) issued in 1933 making Act applic- 
able to Bilaspur Tahsil and declaring Kanwar 
as aboriginals—Foreclosure decree— Mortgagee put 
into possession—S. 9 held did not appiy—Deputy 
Commissioner held could not apply under s, 25 
(2) for revision of mortgage decree. - 

A Kanwar of Bilaspur Tahsil mortgaged by con- 
ditionalsale his village share in 1926. In 1933 the 
Govt. published notification under s.1 (2) and (3) of 
:O. P. Land Alienation Act making the Act applicable 
‘to the Bilaspur Tahsil and declaring the Kanwars 
“to be aboriginal tribes-for the purposes of the Act. 
In -1936 the mortgagee brought a mcrigage suit and 
the foreclosure decree having been made absolute was 
put into possession: < i. < 
- Held, that s. 9 (1) did not affect the mortgage in this 
case at all as it was not a mortgage made by a mem- 
ber of an aboriginal tribe after the commencement of 
the Act, since, whenthe mortgagor made it, he was 
not a member of an aboriginal tribe. Nor did s. 9 
(3) apply, as, it was nota mortgage made by a mem- 
ber . of an aboriginal tribe before the commencement cf 
the Act because it was not made before tle com- 
mencement of the Act. Therefore, under s. 9 (3) 
the Civil Court was not required to refer the case 
to the Deputy Commissioner and consequently the 
Deputy Commissioner had no authority to apply under 
sub-s. (2) of s. 25 for revision of the decree, 
JANKILAL v. Deputy COMMISSIONER, BILASPUR 





“Commencement of Act” in 





Nag. 360 
Te S. 25(2). See C., P. Land Alienation Act, 
1916, s. 9 (15 (3) 360 


S». 25 (3)—Right of revision under s, 25 

(3), if open to any aggrieved party. 

Section 25 (3) of the Act does not reserve a right of 
applying for revision to the Deputy Commissioner alone 
but any other aggrieved party has such a tight. Sub- 
5. (3) of s. 25, is merely an enabling provision so as to 
remove any doubt whether the Deputy Commissioner, 
as an outsider to the litigation, could apply for revision. 
JANKILAL v. DEPUTY COMNISSIONER, BILASPUR 
< ; i Nag. 860 
C. P. Municipalities Act (II of 1922), ss. 

175,176—kKule making power of Provincial 

Government, limitations—Pecuniary burden jor 

public purposes, if can be imposcd under rules—. 

Itules framed by Local Government under A ct, 
- rr. 19, 20, 21—Collection of cycle tax—Rules are 
in excess of Government’s power and in con- 
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travenition of Act and are ultra vires and of no 

effect. k 

ln framirg.the rules of the Local Govt. cannot over- 
look the lim:tation contained in s. 175 (1) ofthe C P. 


Munici: alities Act that they should be consistent with 


the Act. Ifthe Rules framed under the statute are 
in ex:ess cf or in contravention and inconsistent 
with the provisions of the statute, they “must be re- 
garded as ultra vires and ineffective: neither s. 173 
(1) nor s. 176 (1) confer on the Local Govt. expressly e 
or by implication the power to impose pecuniary burden 
for any public purpose. 

The sole object of- compelling the payment of 
4 annas for the metal disc for cycle registration, ig 
to prevent evasion by facilitating its ‘detection, e, 
saving of harassment tothe cycle owner is subsidiary 
and consequential to the main object It cannot be 
gainsaid that preventi..g evasion of the tax is a public 
purpose and, therefore, the sum of 4 annas which ig 
compulsorily recovered is so recovered fora public 
purpose. The device, while it facilities detection and 
checks evasion, saves the Municipal Committee from 
the necessity cf maintaining an expensive inspecting 
staff. The levy of 4 annas is, therefore a tax. Con- 
sequently rr. 20 and 21 of the Rules framed by the 
Local Govt. are ultra vires and inoperative. Simi- 
larly r. 19, isa direct contravention of s. 72 of the 


C. P. Municipalities Act and is, therefore. equally 
uliru vires and of no effect. Vinayak Laxman y, 
MUNIOIPAL COMMITTEE OF AKOLA Nag. 578 


C. P. Tenancy Aci (II of 1898), s. 46—Find- 
ing that land is non-agricultural, whether binding 
in second appeal. ar 
A finding of the lower Appellate Court that land is 

non-agricultural and transferable must stand in-second 

appeal. PARMESHWAR PRASAD v. WALJI CHATRI 
; Pat. T24 

Se 46 (2)—Mortgage decree for foreclosure 

- and possession of rights of occupancy tenant, if can 
be executed. So NG AH 
There is no prohibition in the C. P. Ten. Act against 

executing a mortgage decree for foreclosure and pos- 

session of the right of an occupancy tenant in his hold- 
ing although a decree for sale is contrary to the provi- 
sions of s. 16 (2), of the Act. PARAMESHWAR PRASAD 

v. WALJI CHATRI Pat, T24 


Calcutta Municipal Act (III of 1928), 
ss. 17, 19. See Calcutta Municipal Act, 1923, 
Sch. XVII, rr. 94, 30, 32 832 

—— S, 48—Government’s right under s. 18, if 
alternative remedy depriving individual's right to 
apply for mandamus, 

The right given to Govt. to interfere under s. 18, 
Cal. Municipal Act and the implied right of the public 
or the individual to move the Govt. in some way or 
another, is not such an alternative remedy ds will de- 
prive the individual of the right to apply for manda- 
mus. In re LAKHSHMIMONI DASSI Cal. 452 


—— S. 179—Und:r s. 179 (b), Corporation 
“must determine average quantity of ofensive 
matter and rubbish—Delegation of this power to 
District Engineer is against s. 179 (b). : 
According to s. 179 (b)it is the Corporation which 
has to determine the average quactity of offensive 
matterand rubbish removed daily. The delegati&n of 
tbe power to the District Engineer to determine ‘the 
same and even to decide disputes’ relating thereto is 
not conformity with the provisions of s. 179 (b). J ITEN- 


DRA MULLICK v, CORPORATION OF GCALOUTTA 
Cal. 539 
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——— 8.300 as applied to Howrah—Manrging 
agents of company, whether owners or occupiers of 
company's property—Notice served on them under 
s. 300 in respect of company’s property, af proper. 
The company which owns the property cannot evade 


responsibility fo? acts in relation to their fixed  pro- - 


perty by transferring their management to the manag- 
ing agents. The managing agents cannot be said_to be 
eeither the owners or the occupiers of the premises. The 
persons, who own and occupy the premises are the 
company, consequently a notice under s. 300, Cal. 
Municipal Act in respect of the property of the com- 
payy served on the managing agents cannot be said 
to be addressed to the proper persons. N. N. Bose v. 
MANAGER, Krpar NATH JUTE MANUFACTURING Co., 
Lro. Cal. 559 
——— 58. 300, 534, 488 (as applied to How- 
rah)—Construction of wall by campany obstructing 
public road—Notice to remove obstruction within 
fifteen days served on company—Obsiruction not 

removed—Complaint by Municipality under ss. 488 

and 300—Offence held one for non compliance with 

notice andnot for constructing wall—Period under 

8. 534 held beganto run from date of expiry of 

period of notice—Proper way of dealing with com- 

plaint stated. 

A company built a wall which the Municipality 
alleged, obstructed a public road. The Municipality 
sent a requistion for the removal of the wall fo the 
company on August 9, 1939. Fifteen days were allow- 
ed in the notice to remove the obstruction. The com- 
pany did not remove it either within 15 days or at all. 

he Municipality filed a complaint under ss. 488 and 
300, Cal. Municipal Act : 

Held, that the offence was one for not complying 
with the notice to remove the obstruction and not one 
for constructing the wall, and period of three months 
under s. 554, therefore, began to run from August 
24, 1939. 

e Held, further that the Magistrate in coming to the 
conclusicn thatthe complaint was time-barred and, 
therefore, the question whether the road was a public 
road did not arise, was in error. The correct way for 
the Magistrate to deal with it was firat to ascertain 
whether the road in question was a street within the 
Municipal limits. Ifit was not, no further questions 
arose and the complaint would stand dismissed. If, 
on the other hand, he came to the conelusion that the 
road in question was a public street within the mean- 
ing ofs. 300, Cal. Municipal Act, it was for him to 
determine whether an obstruction was caused which 
ought to have been removed and whether there wasa 
failure to remove is. If so and proceedings were 
brought within a period of three months from the 
failure, then it was his duty t) convict the accused of 
the offence which was alleged against him under s. 483- 
300 of the Act. N. N. Bose v. MANAGER, KEDAR 
Narts Jure MANUFAGTURING Ob., Ltd. Cal. 559 
—— —- S. 488 as applied to Howrah, See Calcu;ta 

Municipal Act, 1923, as applied to Howrah = 
———— S. 492 Person cannot be prosecuted under 

s. 492 unless Corporation has determined scaveng- 

ing tax. 

A person cannot be tried for an offence punishable 
under’s, 492, Cal, Municipal Act unless there has 
been a determination of the scavenging tax by the 
Corporation. If the Corporation does not determine 
the fee, it cannot be permitted to prosecute any one 
for not taking out a license. JITENDRA MULLICK 2. 
CeRPORATION oF CALOUTTA Cal. 539 

534 as applied to Howrah, See Calcutta 
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Municipal Act, 1923, as appliel to Howrah, s. 300 


559 
——— Seh, XVII, rr. 3, 30—Rr. 3and 30, ap- 
plicability of. 

Rule 3 only applies in the case of that: portion of a 
building situated at the side of a street, and r. 30 re- 
lates only to the space at the back of a domestic build- 
ing. Rules 3 and 30 have noapplication with regard 
to the heigh of buildings erected at the side of a 
space such as that which separates the housesof the 
parties except in so faras buildings abutting on the 
side space may overlap the plane of the angles men- 
tioned in rr. 3 and 30. Hirenpra Nata DATTA v. CoR- 
PORATION OF CALCUTTA Cal. 832 
=———— rr. 30, 32 — Rr. 30 and 32, if 

operate for purpose of compelling demolition of 

structure created before coming into operation of 
these rules—Rr. 30 and 32, object of, explained. 

Rules 30 and 32 do not operatefor the purpose of 
compelling the demolition of any masonry structure 
which was erected before these rules came into opera- 
tion, and their general intention is to ensure com- 
pliance with tbem as regards alterations of and ad- 
ditions to an existing building, while the original 
structure of such buiiding may be left intact. This is 
clearly the intention ofr. 91 in respect of the space at 
the back of buildings, and the same intention under- 
lies r 94, HIRENDRA Nata Datta v. CORPORATION oF 
OaLCUTTA Cal. 882 
—_—_-—-_—- rr. 94, 30, 32, s. 17, 19 

—Power of relaxation under r. 94—Scope of— 

Plans infringing rr. 30 and 32 of Sch. AVIT, 

Calcutta Municipal Act sanctioned—A ggrieved 

party, if can apply under s. 45, Specific Relief 

Act (I of 1877), for requiring Corporation to rescind 

illegal sanction. 

It must be assumed that in framing the statutory: 
rules relating to the space tobe left between buildings 
and their height, the Legislature had in view the gene- 
ral convenience of all residents in the municipal area 
in order to ensure proper ventilation and sanitation for 
the ratepayers, and possibly adequate means of pre- 
venting the spread of fires from one building to another, 

The power of relaxation under r. 94 is severely reg- 
tricted, and, in any case, special reasons for relaxation 
must be recorded in writing. The main isteotion of 
r. 94 is to ensure that any new buildings, which may 
be constructed as additions to existing buildings which 
did not leave the required space. should comply, as far 
as possible, with the rules contained in the schedule as 
regards the provision of ventilation and sanitation, and 
at the same time to prevent any inconvenience which 
would result by insisting upon the demolition of build- 
ings which hadalready been erected on the space re- 
quire 1 to be left upon under the existing rules. Rule 
94 certainly was not framed with the object of allowing 
additional encroachments on the minimum space which 
the Legislature considered necessary for the purpose of 
providing ventilation and sanitation. l 

Where the Euildings Committee has acted illegally 
in sanctioning the plans which clearly infringed rr. 30 
and 32 of Seh. XVII, Cal. Municipal Act the aggriev- 
ed party can apply under s. 45, Specific Relief Act 
for the mandatory order on the Corporation requiring 
the Corporation to rescind an illegal sanction. Sections 
19 and 17, Cal. Municipal Act would not provide, the 
aggrieved party with an adequate remedy. HIRENDRA 
Nats DATTA v. CORPORATION OF CALOUTTA Cal, £82 
Ss P. 32— Effect of r. 32, explained. 

The effect of r. 32, Sch. XVII, Cal, Municipal Act, 
is as follows : First ofall the boundary line should be 
accurately ascertained. Without this the Corporation 
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cannot fulfil its functions in respect of this rule. Then 
what is done or should be done is to see that there is a 
space between the two buildings, that istosay, the 
two main buildingsfor the entire length irrespective 
of the actual boundary. If the one buiiding, ray X is 
within 2 ft of the bcundary, the other building Y 
must stand back for 6ft. Ifthe building X is mere 
than 2 It fromthe boundary, the other building Y 
need only stand back 4 ft. In re LAKSHMIMONI DASSI 
Cal. 452 

—— Sch. XVII, r. 32-Plans passed and per- 
mission given contrary to building resiricitons— 

Injury to adjacent owner’s premises as to light, 

air and health—If he can apply for mandamus. 

Where the provision i3 primarily in favour of the 
general public but in the nature cf things the breach 
of it must injure the specitic individual to quite a 
different degree, such a right can be assumed in the 
specific individual. Consequently where building plans 
are passed and permission to build is given contrary to 
building restrictions contained in bye-laws whereby the 
premises of adjacent owners are injured as to light, air, 
health ard amenities, the Corporation owes such a duty 
to the adjacent owner and there is in the adjacent 
owner such a legal right as to found an application for 
mandamus. Jnre LAKSHMIMONI Dass Cal. 452 
ee ae Yr. 32- Provision as to wtitten per- 

mission if satisfied by passing of resolution, 

The provisionas to written permission in the (al. 
Municipal Act and Rules of Sch. XVII is not satisfied 
by the passing of the resol .tion itself with or without 
the support of unfiltered water. In re LAKSHMIMONI 
Dassi Cal. 452 
So Pr. 32, Proviso—Provis? tor. 32 

(1), scope of. 

The proviso in r. 32(1), Sch. XVII does not give 
any power to allow attachment. Itisin factan, addi- 
tional restriction to the effect that even if the space is 
left, one may not without the permission of the Cor- 
poration attach to any wall or building other than the 
main building. Inre LaksHMImon1 Dasst Cul. 452 
—————— P. 32 (1) — Expression “private 

street’ in r. 32(1), explained. 

The expression ‘a partition passage’, contemplates 
a passage provided during the course of partition pro- 
ceedings of the kind expressly mentioned ia the last 
portion of s. 3 (54), Cal. Municipal Act. 

The expression “private street?” refers to some space 
between neighbouring buildings. which has been 
left not merely Sor the purpose of detaching one set 
of premises from another, but for securing access to 
the premises situated thereon not to the public at 
large, but tò a limited section of the public who 
may have cecasion to go to the premises situated on 
the spacein question. It includes any passage secar- 
Ing access to four cr mare premises, and by implica- 
tion it may be taken that it wouid not include a pas- 
sage which secures acces: toa smaller nu nber of pre- 
mises. HiRENDRA NAEH DATTA v. CORPORATION OF 
CaALOUTTA ' Cal, 832 
———— Pe E2 (2)—“Space” in r. 32 (2), 

meaning of, explained. 

the language in r. 32 (2) shows that the required 
space 1s not merely the space between two buildings 
at the ground level but isthe space “between every 
part of the said domestic buildicg to the boundary 
line of the land or building immediately opposite such 
part.’ Hrrenpra Nata DATTA v. CORPORATION OF 
CALCUTTA Cal. 832 
——_--_——- Ve 94—Power to relax in r. 94, 
scope of. ° l 

The power to relax in r. 94, Sch. XVIIis severely 
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circumscribed, not only by the condition as to the. 
health and amenities of the adjacent building which 
app2ars in s. 331 but in the rule itself. In re LAKSHMI- 


MONI DASSI Cal, 452 
Charge. 
- See Electricity Act, 191, s 9 (2) 425 


See Transfer of Property Act, 1882, s. 100 | 425, 
—— Chirge and simple mortgage—Distinctron, 

A simple mortgage of immovable property is a trans- 
fer of an interest in that property which wust be — 
specific and the mortgagee has a right to get the 
property put to sale by the Court- A mortgage is 
created by act of parties. A charge,. on the other 
hand, may not beon immovable property at all. It - 
way not be while it is floating, on any specific 
property and may bs created not only by act of parties 
but by process of law. That is the distinction between a 
simple mortgage and a charge. Whena charge becomes 
fixed on specific immovable property, it is to all intents 
and purposes a n ortgage if it is created by act of parties. . 
Under the provisions of O. XXXIV, r. 15, Sch. I, 
Civil P.C., itisto be enforcsd exactly inthe same 
way as amortyage. A charge on movable property 
is nota mortgage. A floating charge, while it re- 
mains floating, is not a mortgage and a charge created 
by process of law isnot a mortgage U.P. GOVERN- 
MENTU. MANMCHAN Das All.425 FB 
——_—— Fixed and floating charge—Distinction. 

Per Allsop, J.—There is a distinction between a 
fixed charge for the recovery of a specific sum of 
monsy from specific property and a floating charge 
for the reesvery of money from the general assets of 
the person who creates the charge. In the former 
case, a transfer of an interest immediately takes 
place when the charge is created. In the latter case 
the charge is contingent, that is, on the occurrence 
of some event, afixed sum of money due at the time 
becomes recoverable from the specific assets which 
are in existence at that time. When the contingency 
arises, the chargs is crystallized and then becomes a° 
fixed charge. A floating charge is an agreement . by 
which the creator of the charge stipilates that in 
the event of a certain contingency an interest in the 
property which happens to be in his possession at that 
time shall be coaveye] to the holder of that charge, 
U. P. GoveRNMENT v. MANMOHAN Das 

All. 425 FB 


Chota Nagpur Tenancy Act (VI of 1708), 
S.48-A 2)-Bhunihari tenuwre—Holder of rent 
decree, if cinattuch and sll produce of land 
compris:d in tenure when crop hal been grown not 
by bhumihar judgment-dzbtor but by some under- 
tenants, 

Section 48-A, Chota Nag. Ten, Act, does not any- 
where say that in order tobe attached ani sold the 
produce of the land comprisad in the tenure must be 
still in the possession of the bhumihar judgment-debtor 
and it is wrong to import any such limitation or ex- 
ception into the words of the section when they aro 
not there. The intention of the Legislature was to 
make the produce of the land liable to be proceeded 
against in the hands either cfthe judgnent-debtor or 
of any tran3’eree (under-tenants) just in the same 
way as mortgaged property or hypothecated property 
is liable for the mortgaged debt whether or ®no it 
is in the hands of the original mortgagor. This*pro- 
duce is security of the landlord for the rent. Any 
alienations of it by the bhumihar must bs in the 
same position as alienations of hypothecated propérty 
by the mortgagor, that is to say, subject to the 
charge, lien or mortgage which attaches to the PIC 
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Kapin Satu 
Pat. 86 


itself. RAMDAS SAHU , 


——— S. 60—Tenure sold for rent arrears— 
Landlord himself purchasing tenure—Arrears 
subsequent to earlier rent decree and prior to sale 
in execution of it—Landlord, if can proceed 
against other assets of judgment-debtor. 

“In face of the proviso to s.60, Chota Nag. Ten. 
eAct, in Chota Nagpur, liabilityfor rent fora period 

rior tothe date of the sale in execution ofa rent 

ecree dinnot be imposed on the purchaser of the 
tenancy whatever may bethe contents of the sale 
proclamation. 

| The landlord ‘decres-holder sought to execute the 

decree which, he held against the tenant for rent of 

a tenurefora period beginni-g sometime in 1933 and 

extending up to May 30, 1937, the date on which the 

tenure was put to salein execution of an earlier dec- 

ree for its cwn arrears of rent up to sometime in 1936 

and was purchased by the decree-holder who was the 

iandlord of the teaure: 

Held, that the judgment-debtor could net object that 
as the landlord had purchased the tenure and as the 
rent of the tenure wasa charge on the tenure itself, 
the landlord purchaser was the person responsible for 
the rent for the pericd between 1936 and the auction 
purchase and could nct recover this amount from 


perty 


other assets of the sold up tenant. MIDNAPORE 

ZAMINDARY Co, LTD. v. CHINTAMONI MONDAL J 
Pat. 33 

——— 8.139 (4-A). Seelandlord and tenant 


650 

Civil Procedure Code (Act Vof 1908), s. 
2 (2). See Court Fees Act, 18:0, Sch. IJ, Art 1 (d) 
894 FB 


—-—— S. 10—E pression “matter in issue,” mean- 


ing. 

Section 10, Civil P. C., only applies and forbids the 
Oourt from proceeding with the trial of any suit where 
the matter in issue is also directly and substantially 
in issue ina previously instituted suit between the 
same parties. The expression ‘mater in issue’ in s, 
10, has reference to the entire subject in controversy 
between the parties. NASKARPARA Jute MILLS CO. 
LTD. v. NIRMAL Kumar JAIN Cal. 415 
———— S. 10—Rival probate proceedings—Duty 

of Court in applying s. 10. 

For the purposes of applying the principles in- 
volved ins. 10, Civil P. C., to rival probate proceed - 
ings tne Court will, affidavit or no affidavit, dates 
or no dates, procezd upon what it thinks is substan- 
tially the earlier proceeding or substantially the sub- 
stantive proceeding. In the goods of A. E, FORBES v. 
V. Q. I'ETERSON Cal. 11411 

-Se 141., See Civil Procedure Code, 1908, O. II, 

y2 - 146 
——-—S. 11—-—Hexecution petitions filed in com- 

petent Court—Last petition dismissed by Court on 

erroneous ground that it had no jurisdi:tion— 

Principles of res judicata, held did not apply— 

All petitions held could be availed of to savz 

limitaiton—S. 14, Linitation Act (IX of 1908), 

held applied. 

Where, petitions for execution of a decree are 
filed in a Court of competent jurisdiction with- 
in the® meaning of s. 37 (b), Civil P. O., and the 
last of them is dismissed by the Court on the erroneous 
ground that it had no jurisdiction, the principle of 
res judicata has no application on the question of 
Juris@iction and all the execution petitions can be 
availed. of, to save limitation. No question of bad 
faith arises in such a case and the petitioner comes, 
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therefore, within the purview of s. 14, Lim. Act, 

Muduras Goras CHAND Firm v. CHANDRA Kattab 

BHUIYAN Cal. 584 

- S. 11—In suit for profits Reventte Court 
deciding that defendants were muafidars—Subse- 
quent suit in Civil Court for proprietary posses- 
sion by partition and for declaratton that defen- 
dantes were not wuafidars~Decision in previous 
suit, if operates as res judicata, 

The decision of a Revenue Court in a suit for pro- 
fits that the defendants were muafidars does not 
operate as res judicata in a subsequent suit between 
the parties in a Civil Court brought to establish pro- 
prietary possession by partition and to obtain a 
declaration that the defendants were not muafidars 
as the Revenue Court was not competent to try tha 
suit brought in the Civil Court whichis an éssential 
condition under s. 11 Civil P.O. Even the general 
principle of res judicata cannot be applied to such a 
case because the question decided by the Revenue 
Court has not comg before the Civil Court only 
incidentally but expressly in order tha’ the decision of 
the Revenue Court may be negatived. Aziz AHMAD 
Kaan v, INAYAT KHAN Oudh 673 
1i—Res judicata—Applicability of, to 

d: cision of Court's jurisdiction. 

The. principles or res judicata do not apply t> deci- 
sions about the jurisdiction of the Court. MEGHRAJ 
GoLaB CHAND v.CHANDRA KAMAL FHUIYAN 

Cal. 534 

s. 11, Expln. 4—Decree in previous suit 

held did not operate as res judicata regarding 
amoui.t of rent in subsequent rent suit. 

Plaintiffs brought a suit for rent against G and im- 
pleaded A as pro porma defendant. Ret was claimed 
at tie rate cf Rs. 572-4-9. It was alleged in the 
plaint that the jama of Rs, 1,144-9-6, used to be 
realised jointly from G and from pro forma defendsnt 
A up to certain year but thereafter A paid his share 
of the 1ent separately. The claim was for half share 
of the rent payable by G. No relief was asked for 
against A. He, however, gave evidence for the plaintiffs 
in support of their case of separate collection. After 
the close of the argument the plaintiffs’ Pleader filed 
a petition praying that aj.int decree might be passed 
against the defendants G and A. The Court accor- 
dingly passed a joint decree against G and A, but 
neither was the plaint amended nor was A given an 
opportunity to be heard. Subsequently the plaintiffs 
and G filed a petition of compromise, in which: they 
prayed that the suit shculd be dismissed against A as 
he had paid his shire of the rent separately and that 
the compromise be treated as part of the decree. In 
the subsequent suit for rent by the plaintiffs agairst 
the heirs of A: 

Held, that the decrce in the previcus suit did not 
operate as res judicutu regarding the amount of jama. 
As no re'i f was sought against A informer suit it 
was not ut all, necessary for him to raise any defence 
in the sais, and Expl. 4 tos. 11, Civil P. C., did not 
apply. As the decree was passel behind the back of 
A it was not effective against A. EĘwen assuming 
that the decree could be regarded as having been 
passed on admission as against A the subsequent 
petition of compromise had the effect of superseding 
that consent decree. The decree could not therefore 
operate as res judicata against A or his heirs. BHUDEB 
CHANDRA Roy v. BHIKSHAKAR PATTANIK Pat. 837 
——__-_—__. S., 15—Sutt when deemed to be instituted. 

stated. 

The presentation of the plaint to*a Court which 
has no jurisdiction totry the suit cannot be said to 
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be the institution of the suit, even though the plaint 
has been accepted as being in order and registered. 
Before a suit can be deemed to be “instituted” the 
plaint must be presented to a Court having juris- 
diction. When, however, a plaint is presented to a 
Court having jurisdiction and that Court accepts the 
plairt as being in order itmust be held that the suit 
has been instituted. Because at some later stage, as 
the result of a finding of fact on the question of the 
value of the subject-matter of the suit, it is found 
that the plaint should have been presented to another 
Court having jurisdiction and that the plaint is return- 
ed for presentation in that Court it does not mean 
that the suit has not been instituted. When a plaint 
has been presented to a Court having jurisdiction a 
transfer of the case t> another forum cannot mean 
the cancellation of the institution. V. Ramaswami 
IYER v. VEERAYAN Rasa Mad. 521 
———-S. 16 (d). See Civil Procedure Code, 1/08, 

O. II, r. 4 l 146 
-——-— S. 16 (d) Proviso —Suit for specific 

performance and possesston—Defendants and gpro- 

perty in different places—Proviso to s. 16, if 
applies—Suit should be instituted where property 
as situated. 

A joint stcck company had its registered office in 
Bombay and it owned a factory at Dhulia. The com- 
pany went in liquidation and its liquidator who resided 
in Bombay wanted to sell the factory. Negotiations 
were opened between the parties in Bombay. The 
vendee was a resident of Dhulia. He engaged an 
agent to complete the transaction. But the liquidator 
put an end tothe negotiations before the completion 
of the transaction. The factory was subsequently 
sold to other persons. The vendee sued the company 
and the subsequent purchasers, for specific performance 
of the agreement and for possession of the factory: 

Held, that the Dhulia Court alone had jurisdiction 
to try the suit against the company as well as the 
subsequent purchasers under s. 16(d) of the Civil 
P. C., and that the proviso tos. 16 did not apply as 
the suit in the formin which it was brought was not 
a suit in personam. New Morussiz Co. Lip. v. 
SHANKERLAL NARAYANDAS MUNDADE Bom. 146 
——- sS. 82—Party can adopt any attitude— 

Whether must engage same: Counsel as that of co- 

defendant or co-plaintiff. 

lf a party is made a defendant it is at his option to 
appear and adopt an attitude ashe pleases. Where 
his interest is different from the plaintif and the 
other defendants it cannot be said that he should ap- 
pear through the same solicitors and Counsel. He 
is, therefore, entitled to his cost3 against the plaintiff. 


FIDAHUSSEIN KADERBHAL v, ‘“VYABALLY MULLA 
EUSUFALLY Bom, 82i 


— — 


. 47. 
See Civil Procedure Code, 1908, O. XXJ, r. 42 
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See Compromise 6214 
See U. P. Tenancy Act, 193), s. 271 172 





S. &47—A pplicability —Hssentials. 

In order to attract the operations of s. 47, Civil P. 
C., ib is necessary that the order must be made by 
the executing Court and it must determine, as be- 
tween the parties tothe suit or their representatives 
any question relating to execution, discharge and satis- 
faction of the decree. Promopr Naty Sinna Roy »v. 
RasEsHWwARI DASSI Cal, 683 
—— S. 47— Application by stranger auction- 

purchaser at sale im execation of money decree, 

for possession ts against judgment-debtor or his 
legal representative, if covered by s. 47—S. 47, if 


l INDIAN CASES 


h 


[1941 
Civil Procedure Code—contd. 


applies to dispute between party and his own 

representative or person representing same party. 

Per Full Bench.—A stranger auction-purchaser at 
a sale held in execution of a money decre3 applying 
for possession against a purchaser at a private gale is 
ths represintative cf the judgment-debtor. The con- 
tess not being a contest between the parties to the 
suit or their representatives, but a contest between 
parsons claiming under one of the parties, the dispute ® 
cannot be settled in an application under s. 47, Oivil 
P. ©. A stranger who purchases property at a Court 
auction held in execution of a money decree is not 
entitled toapply for possession as apainst the juglg- 
ment debtor or his representative-in-interest under. 
s. 41. Whenthe judgment-debtor or any one at his 
instigation resists or obstructs the auction-purchaser , 
the latter must proceed in accordance with the pro- 
visions of O. XXI, r. 97. 

Per Patanjali Sastri, J., concurring but on different 
ground —In such a case a stranger auction-purchaser | 
is to be regarded as the representative of the decree- 
holder. However, the question of delivery of posses- 
sion to a stranger auction-purchaser does not relate to 
“the execution, discharge or satisfaction of the decree” 
within the meaning of s. 47, Civil P. O. 

Section 47, Civil P. C., dces not apply fo a case 
where the dispute arises between a party and his own 
representative or between the two persons who both 
repres3nt the same party. Theremedy of the aggrieved 
party in sucha caseis by way of a suit. THonpam 
ANNAMALAI MUDALI v. TIRUTTANI RAMASAMI MUDALI 

Mad, 204 F B 

—-__—-s. 47—Contention of legal representative 

of judgment-debtor that property attached did not 

belong to judgment-debtor but wus his own pro- 

perty in his personal capacity—Matter, if can be 

decided in executton—Appeal from decision, whe- 
ther lies. 

Where in reply to the execution application made 
against him and to the notice under O. XXI, r. 66, Oivi? 
P. C., the legal representative of the jidgment-debtor 
appears and contends that the property: which was 
attached and which was proposed to besold was not 
the property of the judgment-debtor and did not come 
into his hands as legal representative but was his own 
property in his personal’ or individual capacity, the 
matter can be decided in exezution procesdings and an 
appeal lies from sucha decision. HarBHAGWANDAS 
RucHoMAL v. RUGHNATEH HIRANAND Sind 447 
—_-—__-S. &7—Decree for possesston—Decree not 

executed— Possession obtained—Interference with 

possession—Fresh suit held not barred. 

Where the plaintiff who obtains a dercee for p3syes- 
sion does not execute it butobtains actual possession of 
the property, upon interference with that possession a 
fresh suit for possession, is not barrel by s. 47, Civil 
P. ©. LALTU SINGH v. MANGAN SINGH Oudh 99 
——— S. 4 7— Execution proceedings challenged by 

minor on ground that he wasnt properly re- 

presented—Question, if can be decided by executing 

Court. i 

A claim put forward on behalf of the minor to the 
effect that the whole of the proceedings relating to 
the attachment of the land had been irregular for want, 


of proper representation, is clearly one relating to the 


execution of the decree. Suck a question shold, if 
possible, be decided by the executing Court. FIRM 
ANNU Man Har Narain v. BRIJ LAL Lah. 611 
S. 4'7—‘Representative’, in s. 47, meaning 

of. 
The term ‘representative’ ins. 47, Civil P.O, should 
be understood as merely referring to one who stands in 
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the shoes of anotker to use an expression familiar in 
legal parlance and as meaning more or lesg the same 
thing as the expression ‘claiming under’ used in other 
sections of the Code, e.g., ss, 31 and 146. THONDAM 
ANNAMALAI MUDALI v.: TIRUTTANI RAMASAMI MUDALI 
Mad. 204 F B 
=———— S. 47 (3)—Scope—Dispute between person 
having rival claims to be accepted as legal repre- 

` sentatives on one side only_S. 47, tf applies, 

e Section 47 (3), ‘Civil P. ©., only relates toa dispute 
betweenone of the parties to the decree and a person 
claiming to be a legal representative on the other side. 
It does not apply where the dispute is between per- 
song who have rival claims to be accepted as legal 
-Tepresentatives on one side only. In such cases. no 
appeal lies and the decision is merely a Summary de- 
cision for the purpose of enabling the proceedings to 
be carried on, without affecting any right which any 
person may have to the proceeds of the decree. SUNDER 
v. Stra RAM Lah. 896 

S. S1—Judgment-debtor having means to 

pay up decree but refusing to pay it—Court can 

order his arrest and detention in prison. 

Under the provis tos. 51, Civil P.U, in its present 
form the Court can order execution by’ arrest and 
detention in prison of the judgment-debtor if he has 
‘the means to pay up the decree or. a substantial part 
thereof and has refused or neglected to pay, provided 
that the exscution can proceed at all. Gosinp Ram v. 
- Firm Count Ram Jamuna Dag Pat. 392 
S». S38—Mortgage by two brothers of joint 

Hindu family—Suit on mortgage impleading also 

sons of executants— Personal decree given against 

executants—Surt dismissed against sons~ Excecus 
tion of decree against whole family property held 
could not be allowed—Son’s share held not liable, 

Two brothers of a joint Hindu family executed a 
mortgage. The mortgagee brought a suit on mortgage 
for the sale of the property and impleaded also the sons 
of the mortgagors and prayed for the decree against the 

sons also. TheQOourt passed only a personal decree 
against the executants only and no mortgage decree 
was passed and the. suit was dismissed as against the 
sons. The decree-holder sought to execute the decree 
against the whole family property : 

Held, that the decree-holder could not be allowed to 
proceed in execution against the shares of the Song in 
the properties and the fact that no plea of illegality or 
immorality ofthe debt was raised by the sons in their 
written statement could not take away the effect of the 
decision dismissing the claim against then. KESHO Ram 
v. Ram DULARI Oudh 680 
——— S. 60 (1) (©)—Not only house lived in by 

agriculturist but also other buildings occupied by 

him are exempt —Conditions governing exercise of 
privilege under s. 60<1)(c), stated. 

The deliberate use of the two words “houses and 
buildings" in s. 60 (1) (e) showsthat the legislature 
meant that the residential house lived in by the agri- 
culturist shold be protected and that the other build- 
ings occupied by him should also be exempt. Ona 
plain reading of the clause there are only two condi- 
tions governing the exercise of this privilege. Firstly 
the person claiming it should be an agriculturist and 
secondly he should occupy the house and the buildings. 
There is not a word in the clansa to show that when 

: occupying his residential q:arter the agriculturist should 
alsə put it to some other agricultural use for enabling 
him to keep it safe from his creditors. SARDAR MOHAM- 
MAD JAN v. S, S. KIRPAL SINGH Pesh. 356 

64 — Scope and object of s. 64. 

. Obiter per Patanjali Sastri, J.—Section 64, Civil 
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P. C., dces not render an alienation pending attachment 
void against all persons and for all purposes, but only 
against a ‘‘claim enforceable under the attachment’? 7, 
é,, against the decree-holder’s right io bring the LIO- 
perty tosale under his attachment unaffected by any 
alienation by the judgment debtor subsequent to such 
attachment. THONDAM ANNAMALAI MUDALI v. TIRUT- 
TANI RAMASAMI MUDALI Mad. 204 FB 
—~— Se 73—Decree against father as maganer 
and decree against father and son, whether-deerees 
against same judgment- debtor. 

A decree against a father as manager of a joint 
Hindu family and a decree against a father and son 
constituting the joint family are not decrees against 
thesame judgment-debtor. Laxman ANANT Par Kagan 
V., GOVIND RAMBHAT Bom. 644 
——-— 5. 73—Decreé against person individually 

and decree as representative of deceased_Whether 

decrees against “same judg ment-debtor” —Holders 
of decrees, whether entitled to rateable distribu- 
tion. 

It would not be urfduly stretching the language of 
s. 73, Civil P. C., to say thatthe expression ‘the same 
jadgment-debtor’”’ denotes identity of individuality and 
identity of character, and that two decroes obtained 
against the same individual, but in different capacities 
may be regarded as not obtained against the same 
Therefore, a decree against a person 
individually and a decres against that person as re- 
presentative of a deceased psrson cannot be held to be 
decrees against the same judgment-debtor within the 
meaning ofs 73 so as to entitle the holdersof the two 
decrees to rateable distribution. JAMIYATRAM GAURI- 
SHANKAR JOSHI V. UMIYASHANKAR PRANSHANKAR JOSHI 


Bom. 595 
amended in 1936—Applicabdility of s. 73— 


Requisites—Decree-holder is entitled to bid for and 
purchase property in absence of express order to 
contrary by Court under O. X XT, r. 72 (1). 

No order for rateable distribution can be passed 
under s, 73, Civil P. C., unless assets are held by the 
Court. Where the sale has not yet been held and no 
assets have yet been received by the Court the provi- 
sions of s. 73 cannot be applied. 

After the sale proclamation was issued in execution 
of a money decrees some other decree-holders against 
the same judgment-debtor applied for rateable distri- 
bution. The decree-holder whose decree was under 
execution applied for permission to bid for and pur- 
chase the properties and set off the decretal amount 
against the purchase money. This application wag 
heard together with the applications for rateable dis- 
tribution filed by the other decree-holders and the 
Court passed the following order: “It is, therefore, 
ordered that the application of the decree-holder to be 
permitted to bid for and purchase the proporties ad- 
vertised for sale exclusively for himself be rejected and 
the application of the other decree-holders for rateable 
distribution be allowed :” 

Held, (i) that under O. XXI, r. 72 (1), as asmerded, 
the decree-holder was entitled to bid for and purchase 
the property in the absence of an express order to the 
contrary by the Court. Consequently, the first part 
of the Judge's order must be vacated : 

(ii) that the order as to rateable distribution wag 
premature and could not be allowed to stand. DHIREN- 
DRA NATH CHANDRA v, BIMALANANDA TARKETIRTHA 

Pat. 728 

—— — S. 80 -Suit against public officer in respect 

of act done by him as person appointed by Court 
to do duties of mutwalli—Notize, if necessary. 
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Notice under s, 80, Civil P. C., is not recessary 
where a public officer is sued in respect of an act 
done by him notin his official capacity but in bis 
capacity as the person appointed by the District Judge 
to perform the duties of a mutwallt under a wasi. 
Huzur ARA BEGAM v. DEPUTY CCMMISSICNER, GONDA 

Oudh 787 

— — 5.92. See Limitation Act, 1908, s. 10 696 

s,92—Amendment not substantially chang- 

ing character of suit can be allowed without sanc- 

tion of Collector— Amendment changing character 
of suit is not permissible cven with permission. 

lt is for the Court to decide in suits under s. 92 asin 
any other suit whether an amendment is permissible, 
and the consent cf the Advocate-General or the Collec- 
tor, as the case may be, is really evidence which has 
to be takeninto consideration before deciding where 
the amendment should be allowed. Amendments which 
do not substantially change the character ofthe suit or 
enlarge the scope of it can be made by the Court itself 
without sanction, Amendmerts which enlarge the 
scope of the suit for instance by allowing further 
reliefs, without substantially changing its character, 
may be made with the sanction of the Advocate- 
General or the Collector, that saction being evidence 
that the suit after amendment is to all intentsand pur- 
poses the same suit and not a different one. Amend- 
ments substantially changing the character of the suit 
would, not be permissible even with sanction. In such 
a case it could hardly be said that the suit in its amend- 
ed form was ever validly instituted. Bapva@oupa YAD- 
GOUDA v. VINAYAK SADASHIV Bom. 826 
"__-__— S. 92—Association with institution, of 

person, is factor to be considered in appointing 

manager of institution. 

Pre.ious association of a person and his family with 
‘an institution is undcubtedly cne of the matters which 
the Court normally takes into consideration in decid- 
ing who tke managers of the institution should be. 
BAPUGOUDA YADGOUDA v. VINAYAK SADASHIV 

Bom. 626 
———— S. 92—Framingof scheme may involve 
. removal or appointment of trustees. 

Framing a scheme for the management of an insti- 
tution may or may not involve the appointment of new 
trustees or the removal of existing trustees. BAPU- 
GOUDA YADGOUDA vV. VINAYAK SapasHiv Bom. 826 
-——— 8. 92—Jurisdiction—Valuation of suit— 

Suit under s.92 not for posssssion of immovable 
property but toass.rt certain rights of public— 
Suit tobe valued according to value of relief and 
not value of property involved in it—Valuation 
held by lower Courts to be reasonable—Objection 
cannot be allowed in second appeal—Suit under 
s.92 compromised and consent decree passed — Suit 
by plaintiffs in District Judge's Court for decla- 
ration that consent decree was nullity and previous 
suit did not end as compromise petition was tam- 
pered with and decree didnot embody real terms 
of compromise—Suit transferred to Munsif— 
Amendment of plaint adding prayer that real com- 
promise petition be substituted for alleged false 
one in record of previous suit and fresh decree pre- 
pared accordingly allowed—Decree passed accord- 
ingly—Munsif held had no jurisdiction to grant 
latter relief—Held could only declare that consent 
decree should stand as vacated. 

A suit brought by the plaintiffs under s. 92, Civil P. 
C., as members of the public not for possession. of 
immovable property but with a view to asserting certain 
rights of the public which are not rights of ownership 
isto be valued for the purposes of jurisdiction according 
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to the value of the relief and not in accordance with the 
value ofthe properties with which ib is concerned. 
Although euch rights may be difficult to be valued 
accurately yet where the lower Courts have held that 
the valuation placed on the suit was not unreasonable 
a contention that the suitshouldhave been differently 
valued cannot be given effect to in second appeal. 

A title suit brought by the plaintifis as members of 
the public under s. 92, Civil P. C., was compromised 
and acompromise decree was passed by the District 
Judge in accordance with the terms of the compromise. 
Thereafter the plaintiffs brought inthe Court of the 
District Judge a declaratory suit asking for a declara- 
tion that the terms of the decree and of the compromise 
petition then found on the record of the District 
Judge’s title suit did not represent the true agreement 
b2tween the parties, thata draft compromise petition 
halbeen prepared embodying different terms and a 
petition had been signed and presented to the Court 
accordingly, but that the petition had been tampered 
with in the interests of the defendants by substituting 
different page oftypewritten matter for the pages in 
which some of the terms had been embodied. The 
plaint stated that as the compromise petition had been 
tampered with the consent decree was a nullity and the 
previous suit had not ended and prayed for an adjudi- 
cation to this effect. The suit was transferred by the 
had 
pecuniary jurisdiction to try the suit. Subsequently the 
plalotiffs moved the Munsif to permit an amendent of 
the plaint adding a prayer that the original compromise 
petition be substituted for the alleged false “ petition 
in the record of the District Judge and a fresh decree 
prepared accordingly. The amendment was allowed 
and the reliefs were granted to plaintiff accordiogly : 

Held, that the Munsif had no jurisdi:tion to make 
anew decree in thes. 92 suit that being a - matter 
within the exclusive jurisdiction of the District Judge. 
For this reason the finalorder of the Munsif could not 
stand in so far ac itdirected the compromise pstition 
on the record to be reinstated inthe form of the copy 
of the compromise petition which was on the record 
and which formed a part of the plaint and directed 
a decree in terms thereof tobe drawn upin the place 
of the decree prepared on the basis of the compromise 
petition tampered with. All that the Munsif had power 
to do was to declare that the facts were what he found 
then to be and that in consequence the decree of the 
District’Judge must be and should stand as vacated. 
It would then be for the parties to go to the District 
Judge, ask him to revive title suit and dispose of it 
according to law after giving the parties a hearing. 
SHAHN MUHAMMAD v. MUHAMMAD HABIBUR RAHMAN 

Pat. 554 
—— — S. 92— Removal of trustee—Breach of trust, 
if must be proved, 

For removal of a trustee ofa charitable institution 
proof of breach of trust or mismanagement is not ossen- 
tial. TheCourt has a wide discretion under s. 92, to 
take such action as it thinks necessary or desirable for 
the good of the charity. BAPUGOUDA YADGOUDA v. 
VINAYAK SADASHIV Bom. 826 
—— s. 92, O. I, vw. 8—Suit under s.92—0. T, 

r, 8, does not apply. Z 

It is not the practice to apply O. I r. 8, to suits under 
s. 92 either on the orizinal sides of the: High Qwart or 
in the mofussil. BapucoupA YADGOUDA V VINAYAK 





SADASHIV Bom. 826 
— s. 99. See Civil Procedure Code, 1908, 
O. II, r. 4 ° 146 


— — S. 100—Finding of fact—Interferencz. 
High Court in second appeal cannot go behind fnd- 
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ings on facts arrived at by the lower Appellate Court, 
whether those findings are sound or not, PEOPLE s 
INSTALMENT AND SAVING3 Bank LTD., LAHORE v. GIAN 
CHAND Lah. 619 
— — S. 100—Question of law -Legal effect of 

proved fact and inference from proved fact— 

Distinction. | 

‘The proper legal effect of a proved fact is essentially 
® question of law. But thisdoes not mean that itis 
a guestigp of law whether a certain inference should 
be drawn from proved facts. It only means that the 
legal effectof a finding of fact isa question of law. 
KESHRI Kumar SINGH v. RAM SWAROOP SINGH 
š $ Oudh 175 
——— s. 400 —Second appzal—Finding of fact— 

Omission to consider evidence produced—Interfer- 

ence. 

Where the Judge omits to consider the evidence of 
possession produced by the parties in the case, itis 
a good ground for interference in second appeal with 
the finding of fact, LALTU SINGH v. MANGAU SINGH 

Oudh 99 
———s. 104 (2). See Civil Procedure Code, 1908, 

O. XLIII, r. 1 id) 574 
S. 104 (c)—Order correcting or modifying 
award not passed separately from order direct- 
ing decree t3 be prepared in terms of award— 
No appeal lies. 





No appeal lies under s.'10t (©, Oivil”P. G. 
from an order directing that necessary adjust- 
ment be made in the award where the order is not 


passed Separately fromthe order directing that a dec- 
ree be prepared in terms of the award. Ram GopaL 
v. RAM SHANKAR Oudh 496 

S. 109—Appeal by landlords to High 

Court. against deciston of Special Judge on their 

application under s. 4, U. P. Encumbered Estaten 

Act (XXV of 1934)—High Court in--concurrence 

with Court below holding respondent creditor’s 

edebt not extinguished under s. 13,U. P. Encum- 
bered Estates Act (XXV of 1934)—Appellant’s 
contention, however, that decree and procedure of 
lower Court was notin accordance with law ac- 

_cepted—Appeal allowed and case remangded— 

Leave to- appeal to Privy Council against order 
_ of remand sought by landlords —Remand order held 
_ not “final order’’—Nor case be regarded as “‘other- 

wise fit” under s. 109 (ec). f 

In-an appeal tothe High Court, by the landlords 
from thedecision of the Special Judge on their ap- 
plication under s. 4, U. P. Encum. Estates Act, the 
High Court held in concurrence with the lower 
Court that the debts of the creditors (respondents) were 
-not extinguished under s. 13 of the Act. The High 
Court, however accepted the contention of the ap-. 
pellants that the procedure followed by the Special 
Judge and the actual decree passed by him were not 
in accordance with law. The appeal, therefore, was 
allowed andthe casa remanded. The landlords ap- 
plied for leaveto appeal tothe Privy Council against 
the order of remand : 

Held, that in the circumstances of this cise, the 
point that the debt had been extinguished under s. 13 
of the Act, was in the nature ofa preliminary point. 
The order of the High Court may have decided an 
importfnt, and even a vital issue, but it left the 
suit dlive, and provided for its trial in the ordinary 
way. lt could not, therefore, be regarded as a 
‘final order’ witbin the meaning of s. 109, Civil 


Held, also that nor could the case be certified as 
“otherwise a fit case” for appeal to His Majesty in 
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Council within the mening of cl. (e) of s. 109, 
Civil P.O., in view ofthe amendment ofs. 9, U. P. 
Encum. Estates Act, by Act XI of 1939, made b2fore 
the appsal giving rise to the petition for leave to app2al 
which was heard by the High Court which was in- 
fluencel by the change inthe law when it passed the 
order of remand. AIDAL SINGH v. Mata PRASAD 
All, 340 
—-—— S. 115. See U. P. Encumbered Estates Act, 
701 


1934. s. 46 
————-§. 115-—Amendment refused—Effect of 

order to shut out part of plaintiff's clatm— 

—There is ‘casz decided’ within meaning of s. 

115 

Where the effect of allowing a revision ina matter 
which an appeal might also lie, will baa convenience 
t>the parties and will save expense, the Court should 
interpret s. 119, Civil P. O., libsarally. MANGILAL v. 
ZAMSINGH Nag. 190 
——— sS. 115—Arbitration—Order superseding 

award as in excess of auth rity—Revision, if lies. 

No revision lies under s. 115, Civil P. C., against 
an order superseding award of arbitrators on the 
ground that the arbitrator had exceeded his authority. 
HANSRAJ Vv. SHANKARLAL . Nag. 770 
s.115—Defence technical, raised to defeat 

just claim—Lower Court wrong in its law but 
substantial justice done—Rule that High Court 
should not exercise discretion in favour of appli- 
cant in such cases, aprlicability of—Substantial 
justice, meaning of—Suit time-barred when insti- 
tuted—Rule does not apply. 

The rule that even ifthe lower Court is wrong in 
its law, where the defence isa technical one raised 
to defeat a just claim, the High Court ought not 
to exerciss its discretionary powersin revision in the 
applicant’s favour when the lower Court has done sub- 
stantial justice and so its decision should stand, has 
to be app'ied with care. The substantial justice refer- 
red to their, relates to rightst) which a party has 
a legalas opposed to a purely moral claim. The 
rule applies when owing to some technical rule of 
procedure or to some stupid blundering the claim is 
likely to fail where as had the proper ruleor remedy 
been applied it would have succeeded. It doss not 
refer to ca3es where whatever the plaintiff hal done 
his claim could net in any event have succeeded. If 
a plaintiff’s suit is barred by time onthe date on 
which itis institutel there is nothing that he can do 
to remedy the defect and consejusntly the rule refer- 
red to is not attracted. MOHAMMAD HUSSAIN Kuan v. 
BALA Nag. 201i 
—_———— S. 115—Fatlure to note that ruling fol- 

lowed by lower Court do:s not apply to case, 

whether “material irregularity”. 

Court comnits a material irregularity in failing to 
notice that the ruling of the H:gh Court which it nas 
followed does not apply tothe case. Tina Moup Moup 
Azim v. MUNIOIPAL COMMITTEE, PESHAWAR Pesh, 648 
——— S. 115—0Order allowing amendment of 

plaint —No revision. 

No revision lies from the orZer allowing amendment 
ofa plaint. Ram PYARI v. Govind PRASAD 

Oudh 482 

————- S. 115—Plaintiff having right of appeal 

on this question if c1s? allowed to zroczed to judg- 
ment—Revision still lies. 

In a case where the effect of the order of the trial 
Court rejecting an application for amendment is to 
shut outa part ofthe plaintifi’s claim, there is a case 
decided within the meaning of s. 15, Civil P. C. 
and revision lies from such an order even though the 
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plaintiff would havea right of appeal, onthe ques- 
tion. of the case is allowed to proceed to judgment. 
MaNGILAL V, GAMSINGH Nag. 190 

115—Question of jurisdiclion raised— 

Before interfering with crder it musthe held 

that there was “case decided” within meaning of 

s. 115—There was held no “case decided’. 

Where the question raised by the applicant in re- 
vision is a question ^f jurisdiction, s. 115, Civil P. 
C., is applicable, but before the High Court can in- 
terfere with the order ofthe Judge on the grourd that 
he had exercised a jurisdiction not vested in him by 
law, it must hold that there isacase decided within the 
meaning of s. 115. 

An application made under ss. 4, 5 and 30 of the 
U. P. Agri. Relief Act for the amendment of the 
mortgage decree was dismissed for default of’ prose- 
cution. An application was made under O. IX,r 9 
of the Civil P. C., for restoration, but it was dismissed. 
The applicants subsequently filed afresh application 
for amendment. The decree-holder raised a prelimi- 
nary objection that the application was barred by the 
provisions of O. 1X, r. 9, Civil P. C., which applied 
to proceedings under Agri. Relief Act in view ofs. 
141, Civil P. ©. The Civil Judge held that those 
provisions did not apply in view of the fact that a 
Court was required to comply with the provisions of 
ss. 4and 5 ofthe Agri. Relief Act “notwithstanding 
anything containe] in the Civil P. C., cn application 
in revision :” 

Held, that there was no ‘‘case decided’’ within the 
meaning of s, 115. KUSHAL CHAND v. SRI NARAIN 

Quah 698 
S. 145, O. XXI, r. 43 — Court must uct in 
interest of suitors in the case and suitors in some 
other case—Movable property attached in execution 
and made over to custodian—Decree fully satisfied 
and property returned by custodian to judgment- 
debtor but without release order from Court—Court 
cannot order custodian to return property or tts value 
acting for benefit of plaintiffs in other suit 
against same judgment-debtor and custodian ap- 
pointed therein. 

It is in theinterest of the suitors that the Court is 
to act, that isto say the suitors in the case and not 
the suitors in some other case. They have their remedy 
in that case or bya separate suit. 

Where, therefore movable property is attached in 
execution of a Small Cause Court’s decree and made 
over to a certain person asa custodian and the cus- 
todian hands over the property to the judgnent-debtor 
on his fully satisfying the decree but without a re- 
lease order from the Court, subsequent order passed 
by the Small Cause Court, directing the custodian 
to return the property or its value, not acting forthe 
benefit of any of the parties to that suit but acting 
for the benefit of the plaintiffs in another regular suit 
against the same judgment-debtor wherein the same 
property was ordered to be attached before judgment 
and also for the benefit of the person who had been 
appointed custodian in that another suit, cannot be 
maintained. HEMRAJ SINGH v. ANOOPSINGH 


Nag. 140 
~ S. 149. See Court Fees Act, 1870, s. 6 
60 


——— 8. 





=—— S. 149, O. VII, r. 11—PDiscretion of 
Court to grant time to make good deficiency in 
court fee on memorandum of appeal—S, 149 is 
generar ruleand O. VII, r.1l applies to plaints 
only. 
ls isnot inĝumbent upon the Court to grant time 
toan appellant to make good the court-fee on his memo- 
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randum of appeal on the analogy of O. VII, r. 1l. 
Section 149,C. P.C., is the general rule, giving the 
Court a discretion to allow time for making upa 
deficiency ofcourt-feeandO VII, r. 11 isa particular 
rule which applies in the case of plaints only. MUKARAM 
KHAN v, HARDIT SINGH Pesh. 801 
——-— S. 15i. See Evidence Act 1872, s. lbi 


———— S., 15i—Fraud on Court—Decree obtainede 
by fraud on Court—Application under s. 191 to 
set aside decree, if maintainable. ? 

Where a decree is obtained by fraud on the Court, 
an application under s. 151, Civil P. C., for setting 
aside the decree is maintainable everf though a stpa- 
rate remedy by way of suit is open to the party. 
AKINA BIBI v, MUHAMMAD ALI SHAH Cal. 269 
s.151—Powers under s. 151 should not be 

arbitrarily or capriciously used. 

It istrue that the inherent powers of the Court 
under s. 151, Civil P. C., are very wide and undefin- 
able, but at the same time the exercise of such powers 
should not be made in any arbitrary ‘and capricious 
manner. SUBE KARAN SINGH v. KEDAR NATH TEWARI 

l All. 124 

—— S. 151—S. 151 cannot be applied in mat- 
ters where Code declares low. 

The Civil P. O., is exhaustive on the matters in res- 
pect of which it declares the law and the effect of 
applying the provisionsof s. 151 which are no doubt 
very wide, to matters in respect of which the Code 
declares the law, would be to extend the -scope of 
the secticn in a manner which was not intended by 
the Legislature. Suras Kuar v., Sant SINGH 

All, 102 

—— s. 151,0. I,r. 10(2), O. XXII, vr, 1— 

Suit instituted by benamidar—Benamidar dying— 





z Realowner, if can apply to be joined as party 


under O0. I, r. 10 (2) or r. 151. 

Order XXII, r. 1, enuresnot only in favour ofthe 
legal representative but also in favour of any other 
person. Even if the legal representative does not apply to 
be joined asa party the suit doest not abate, and if it is 
still alive, then the real owner can apply to be joined 
as a party tothe suit instituted by the benamidar after 
the latter’s death, at any stage either under O. I, r. 10 
(2) or under s. 151, Civil P. C., provided that no in- 
justice or inconvenience is caused to the other side. He 
must, however, continue the same suit and cannot set 
up a different cause of action or different pleas. The 
mere fact that an enquiry independent of and different 
from the original suit has first to be made does not 
mean that thesuit is converted into one of a different 


- character. THAKURDAS v. DAGDULAL Nag. 25 
—-—— O. I, r. 8. See Civil Procedure Code, 1908, 
s, 92 826 


__..+O.I,r. 9. SeeU. P. Encumbered Estates 
Act, 1934,s. 11 482 
— O. I, r. 10, 0. XXXIV, r. 1—Morigage 
suit —Person claiming to be mortgegee of portion 
of mortgage is necessary party and ought to be 

added as party under O. I, r. 10. 

In a mortgage suit by the mortgagee, a 
claiming to be himself the mortgagee of the portion 
of the mortgage is a necessary party. Although the 
claim by such person is adverse to the plaintiff it is 
one which ought tobe decided before a decre®is given 
in the mortgage suit ; for, otherwise, theresulf would 
be that the mortgagor would be liable to another suit 
on thesame mortgage and the decree in the plaintifi’s 
suit would not enable him to satisfy the clair&§ under 
the mortgage by payment of the amount due to the 
plaintiff. Hence, such person ought to be added as a 





person 
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party tə the suit under O. I, r. 10, Civil P. O. Murav- 

SWAMI CHETTIAR Vv. NARAYANASWANI CHETTIAR 
Mad. 389 
——-— O. I, r. 10 (2). SeeCivil Procedure Code, 
1908, s. 151 25 
. II, r. 2—Two causes of action, whether 

can be joined. < 

‘The cause of action is not the same in respect of 
specific performance of the contract and possession of 
fhe property with respect to which a contract for sale 
is entereg into. Thecauseof action for specific per- 
formance is on the contract;the cause of action for 
possession is on the conveyance resulting from the 
contgact. Howevey, it does not follow that the combina- 
tion of the two suitsin one is repugaant to any pro- 
vision of the law and the two causes of action may be 
joined in the same suit for the sake of convenience or 
to avoid multip'icity of suits and the option to join 


EY ST 


the prayer for possession is not dependent on the 
leave of the Court. New MorussıL Co., Lrp. v. SHAN- 
KARLAL NARAYANDAS MUNDADE Bom.146 


— — 0. II, r. 2, s. 14—Suit for specific per- 
ge eer kak te suit for possession, if bar- 
red. 

The cause of action for specific performance is dis- 
tinct from that for possession ; a subsequent suit for 
possession isnot barred by O. II, r. 2 or res judicata. 
New Morussiz Co, LTD.v. SHANKARLAL NARAYANDAS 
MUNDADE Bom. 146 
———— O. II, v. 4—Failureto obtain leave under 

0. II, r. 4, whether ground to reverse or vary 

decree. 

Absence of leave under O. II, rr. 4, Civil P. C., is 
not a ground on-which the decree can be reversed or 
varied. New Morussin Co., LTD. v. SHANKARLAL 
NARAYANDAS MUNDADE Bom. 146 
VI, r. 17—Amendment, when can be 

allowed after limitation for suit. 

Where the amendment does not alter the cause of 
action upon which the ‘plaintiff came to Court but 
nterely elucidates the reasons on which the liability 
was sought the amendment may be allowed even after 
the limitation for the suit has expired. SAMPAT SHUKUL 
V, SUBKARAN TEWARI Oudh 511 


O. VII, r. 14. See Civil Procedure Code, 
30i 


———S an e 


e—a samana kan 





1908, s. 149 
— O. VII, r. 11—Appliesto plaints only. See 
Civil Procedure Code, 1908, e. 149 20i 
ee II, r. 11—Defendant to prove that 


plaint discloses no caus: of action. 

It is for the defendant to show that the plaiat dis- 
closes no cause of action. NASIRUDDIN Karim MAHOMED 
v. UMERJI ADAM & Co. k Bom. 385 
—— — O. VIII, rv. 6. See Civil Procedure Code, 

1908, O. XXILI, r. 1 (2) (b) 4. 
—-—— O. IX, rr. 3, 5—Held on facts that Court 

acted illegally in dismissing suit under O. IX, r. 3. 

The plaintiff who brought asuit for posses-iou and 
mesne profits wasordered to pay the de‘ict court fee 
and if wag accordingly paid. The order she2t dated 
June 21, 1940, stated “above deficit court-fee stamp 
put up. Admit issue summons to defendant fixing 
July 17, 1910, fir settlement of issue’ on July 17, 
1940, the order sheet said “summons served, plaintiff 
files hazirt. Plaintiff to prove service and file No. 2 
registered cards by July 29, 1940, inform.” Then on 
July 29, 1910; the order was a3 follows :—plaintiff 
files haziri. Plaintiff to comply with the above orders 
by August 1, 1940, positively. Inform.” On August 
1, 1940, the order passed was “plaintiff neither appears 
on repeated call nor takes any step. Ordered, case dis- 
missed for default ;’’ 
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Held, that the Court acted illegally in dismissing 
the suit under O, IX, r. 30n August 1, 1940. Ram RAN- 
BIJAYA PRASAD SINGH v. SAKALPAT TEWARY 

Pat. 592 

O. IX, r. 9 —Applicant under, in showing 
suficient cause for restoration of case dismissed 
for default, putting forward plea that he was 
attending to his another case in adjoining Court 
when case was called—Fact that application for 

restoration was not put in on same date but a 

month after dismissal held justified the Court in 

dismissing application under O. IX, r. 9—Court, 
if bound to wait till end of day before dismissing 
case for default—Duty of litigant. 

Litigants are ordinarily required to attend the Oourt 
at 10 a.m. and there is no reason why they should 
not be penalized for failure to doso without sufficient 
cause. To allow them to attend at any time in the day 
before the Court rises, that is, usually at 3-30 or 
4 P.M., might make it impossible to carry onthe work 
of the Court properly by-putting it i. the power of 
litigants to obstuct it.® 

An explanation given for the applicant under O. IX, 
r. 9, Civil P. O., for restoration of his case which had 
been dismissed for default was that when the case was 
called out he was attending to an application for execu- 
tion filed by him in the adjoining Oourt room of the 
Munsif, He heard after he left that Court that the 
case in question hal been called andthat his claim 
had been dismissed. He supported his application for 
restoration by an affi lavit. The Judge who found the 
explanation to ba false and dismissed the application, 
stated in hisorder thit the case was called out several 
tines before it was dismissed at 1-30 P. Mm. and asthe 
Court of the Munsif adjoins his Court the applicant 
shoill have heard his case called out had he actuatly 
been present. Moreover, the fact thathe took no im- 
mediate action and filed his application for restoration 
about a month after the dismissal ofthe claim clearly 
indicated that he didnot attend the Munsif’s Court 
as he alleged : 

Held, that the Court was justified in holding that a 
long delay in making the application after knowledge 
ofthe dismissal threw doubt on the explanation put 
forward and thatthe dismissal was justified. Bars- 
NATH V. JQTIDAR FATIMA Oudh 257 
——O. XI. See Bengal Money lenders Act, 1940, 

s. 36 (5) (a) (it) ` 758 

. v, P. 1—Failure to frame issue, 
whether fatal to sutt-Court held justified in 
applying s. 41, Transfer of Property Act though no 
issue as to its applicability was framed. 

The failure to frame an issueis not necessarily fatal 
to a sait where substantial justice has been. done. 
Where the plea of applicability cf s.41, T. P. Act, is 
raise] in the defence, arguments are aldessed to the 
Oourton this point and the matter has been before the 
parties during the case, the Court is justilied ia apply- 
ing the principles of s. 41, T. P. Act, even though no 
issue was framed on that point. HIRA SINGH ATTAR 
SINGH v. MUHAMMAD AFZAL KHAN Pesh. 17 
-— O XX, r. 5—Judgment—D:eersion on all 

relevant issues should be given in all appealable 

cases. 

In all appealable casas it is eminently desirable that 
the Subordinate Courts should pronounce their deci- 
sion on all the relevant issues so that if the superior 
Courts take a different view upon the issue which 
alone has been decided by the Subordinate Oourt, the 
parties litigant would be saved from the harassment of 
a consequent remand. Deva PRASANNA MUKHERJI v. 
LAKHI NARAYAN MANDAL Pat. 641 
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O. XXI,r.2. See Compromise 621 

——-— O. XXI, r. 15—Obdject and sop: of —Exe- 
cution application by ons of s2veral decree-holders 
without objection by oth rs—Judgment-debtor 
cannot object that interests of other decrze-holders 
have not been safeguarded. 

The object of r. 15, O. XXI, Civil P. O, is clearly 
tə enable the Court to protect the interest of a decree- 
holier who has nət applied for exesution when such 
an application has been made by a co decree-holder. 
Where one of several decree:holders applies for execu- 
tion aud others do not object to the execution being 
granted tohim, itis not for the judgment debtor to 
say that sufficient steps have not been taken to safe- 
guard the interest cf the other decree holders. JAGDEO 
SINGH v. BABU LAL SAH ‘Pat. 609 
—— .—O, XXI, r. 15—0ne of two decree-holders 

alone applying for execution—Name of other 

decree: holder stated in application—Other d-cree- 
holder actually appearing in proceeding—A pplica- 

tion held maintainable under O. XXI,7r. 15. 

When-one of the two decree-holders alone applies 
for execution of the decree and states the name of the 
other decree-holder in the execution application and 
the other decree-holder actually appears in the 
proceedings, theapplication is valid and maintainable 
under O. XXI, r. 15. JAGDEO SINGH v. BABU LAL 
SAH Pat. 609 
—— O. XXI, rr, 16,11, 2 (3)—Application 

under r. 16 is one for execution of decree and not 

one for leave to execute decree—Court which passed 
decree and to which application underr. 16 is 
made, if executing Court and bound by prohibition 

in r. 2(3)—Two applications under r. 16 and r. 11, 

if essential. 

An application under r. 16, O. XXT, Civil P.C., 
is in the express words of therule, an application 
for execution of the decree, and it is not an application 
for leave to execute the decree. The Court to which 
the application is made, which is the Court which 
passed the decree, is hearing the application as an 
executing Court, and is a A bound by the 
prohibition contained in r. 2 (8). 

No doubt in certain cases such as, where there are 
any complications, or where tke decree has been 
transferred for execution at the instance of the decree- 
holder to ancther Court it may be desirable to make 
two applications, one under r. 16 to get the assign- 
ment recognized and a further application under r. 11 
giving the particulars of the methods in which execu- 
tion is prayed. But it is not necessary to have two 
applications. A single application may ask that the 
decree be executed at the instanca of the assignee in 
the manner specified complying with the require‘rents 
of r. 11. Krispna Govind PATIL v. MCOLOHAND 
KESHAVAOHAND GUJAR Bom. 1 F B 
————O. XXI, r. 42—A pplication under—Court 

at once proceeding to invstigate cbjections —Appli- 

dak akan ea ordir. 

ence where on receipt ofan apptication unde 
O. XXI, r. 42, the Court at once Gae to jovet 
gate the objections by the judgn ent-debtor and also 
Ly the strangers, and then disallows the application, 
tl.e orderis illegal. JAGAT TAKRINI DAssi v. SARAJ- 
RANJAN PAL CS0UDHURY Cal. 247 
XXI, P.42—Application under 0. XXI, 

r. 42—Claims and objections to proposed attach. 
- ment, if can be investigated at stage of entertaining 

applicition — Property specified as judgment- 

aja i property—Court is bound to order attach- 

M Nbe i 


On an application under r, 42, O. XXI, the Court 
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has no jurisdiction to enter into an investigation of 
claims and objections to the proposed attachment, at 
the stage the applicativn is made. The only question 
then before the Court isons between the decree- 
holder and the judgment debtor and if the property 
to be attached is specified by the decree-holder in 
his application as the property of the judgment-debtor, 
the Court is bound to make an order for attachment 
as if the attachment was being asked fer in thg 
ordinary course of execution of a decree for the pay- 
ment of money, leaving it to the parties con@erned to 
prefer such objections or claims after the attachment 
asareopen to them under O. XXI, r. 53 or otherwise. 
The procedure of embarking on an” investigation of 
claims and objections before crdering attachment 
under O. XXI, r. 42 is an irregularily not merely of 
form but of substance as the decree holder would 
necessarily be deprived cf the protection which attach- 
ment is intended t>give hin during the intermediate 
period, and its consequence would be to defeat the 
very object of attachment. JAGAT TARINI DASSI v 
SARAJRANJAN PAL CHOUDHURY 247 
——— O. XXI, r. 42—Application under 

O. XXI, r. 42, illegally disallowed— Appellate 

ee if can direct attachment with retrospective 

effect. 

Where an application under O. XXI, r. 42 has been 
illegally disallowed, the Appellate Court cannot direct 
an attachment itself with retrospective effect from the 
date of the application, JAGAT TARINI DASSI V. SARAJ- 
RANJAN PAL CHOUDHURY Cal. BAT 
-O, XXI, r. 42—Considerations whether 

same as for applisation for attachment before 

judgment. 

The consilerations which would govern an applica- 
tion for attachment before judgment cannot be applied 
to an application under O. XX!, r. 42, JAGAT TARINI 
DASSI v. SARAJRANJAN PAL CHOUDHURY Cal. 247 
O. XXI, ra 42, s.47—Attachment under 
0. XXI, r. 42, whether proceeding in execution,— 
Order disallowing attachment, if falls under s. 47. 
The intention of O. XXI, r.42, Civil P. 0O., is to 


Cal. 


_ 








< treat attachment thereunder as a procesding in execu- 


tion, ard cons*quenrtly it attracts all the provisixns 
relating to execution proper, including those for 
investigation of claims and objection. It follows accor- 
dingly that an order disallowing attachment under 
O. XXI, r. 42, must bs treated as one relating to 
execution and coming within the purview of s. 47 of 
the Gade. An appeal from such order is, therefore, 


compztent. JAGAT TARINI Dasstv. SaraJRANJAN PAL 
CHOUDHURY Cal, 24:7 
—— — O. XXI, r. 43. See Oivil Procedure Code, 


1908, s. 145 ; 140 
~———— O. XXI, rr. 46, 49—Gurnishee procee- 
dings—Decree against partners of firm n their 
individual capacity —Garnishee proceedings, if can 
be taken in respect of debt due to firm, in execution 
of such decree, 4 
According to the Civil P. O., garaisies pr zeadi 133 
in respe2t of a debt can bə started only after tie 
debt has been attached under O. KAT, r 46. Ifa 
debt attachable under O. XXT, r. 43 had not in fact 
been attached orif the debt is one which cannot be 
attached under the process laid down ia O. XXI, 
r. 46, garnishee procesdings cannot be taken. 4 debt 
due to a firm cannot be attached by the process 
prescribed in O. KAT, r. 46 inexecutioa of a decree 
obtained not against tle firm or the partaers as such, 
but against one or some of them not qua partiter or 
par ners but in his or their individual capacities 
because a debt due to a firm from a customer is the 
e 
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property of the firm within the meaning of O. XXI, 
r. 49. Garnishee proceedings cannot, therefore, be 
taken in respect ofa debt due to a firm in execution 
of decree against the partners in their individual 
capacities. Kurszonc Hypro-Exiectric SUPPLY Co. 
LTD. v, LAKSHMI NARAYAN SUKHANI Cal. 513 
——— O0, XXI, r. 63-H (Patna)—Small Cause 
Court decree—Eaxecution-Objections by garnishze 
dismissed —Garnishee’s remedy ts not by way of 
appeal but by m tion to High Court. 
Rule63 H cf O. XXI, Civil P. C., does not confer 
a right of appeal in garnishee mattərs In cases where 
no appeal ordinarily lies. Where therefore the objections 
_ o&the garnishee to the execution of a Small Cause 
> Court decree are dismissed the remedy of the garnishee 
is not by way of appeal but by a motion to the High 
Court. JAGDISH CHANDRA Dro DHABAL DEB v. Rat 
PADA DHAL Pat. 66 
—.-—__-O. XXI, r. 72 (1) as amended in 
1936. See Civil Procedure Code, 1£08, 8.73 = 


— O. XXI, r. 89— Mortgage decree on 
Original Side of High Court—Sale of property by 
Registrar—Application to set aside sale—Applt- 
cability of O. XXI, r. 89—Mortgage of undivided 
share in joint property—Moartgage decree obtained 
on Original Side of Calcutta High Court—Portion 
allotted to mortgagor on partition, sold by Regis- 
trar in execution at price exceeding reserve price 
—Improvement trust subsequently scheduling pro- 
periy sold, for acquisition at price 30 per cent. 
in excess of price at which it was sold—Mortgagcr 
applying to set aside sale on ground of inadequacy 
of price, more than 30 days after sale and after 
expiry of 11 days from issue of sile certificate— 
O. XXI, r.89 (1) (a) or (b) not complied with— 
Strict compliance with these provisions held neces- 
sary—Judgment-debtor held not entitled to help 
under inherent powers of High Court in circum- 
stances of case—Agreement between judgment- 
debtor and decree-holder held could not be enforced 
to the prejudice of auction-purchaser. 

In an application to set aside a sale by the Registrar 
held under a decree on the Original Side cf the 
Culcutta High Court, the duty of the High Court is 
to apply tle provisions of O. XXI, r. 89, Civil P. C., 
so far as the rules in Chap. XXVII, Original Side 
Rules and Orders will permit. 

A mortgagor mortgaged his undivided share in the 
joint property. Ina subsequent partition he obtuined 
the southern portion of the joint p.operty as his share. 
The mortgagee got a decree on the Original Side of 
the Calcutta High Court and the southern portion was 
sold by the Registrar at a price exceeding the reserve 
price. The property sold was subsequently scheduled 
by the Calcutta [mprovement Trust for arquisition at 
a price exceeding 30 rer cent. ofthe price at which 
it was sold. After the expiry of 30 days from the 
date of the sale and also after the lapse of 14 days 
from the issue of the sale certificate to the auction- 
purchaser under the Original Side Rules, the judg- 
ment-debtor applied to have the sala set aside on the 
ground of inadequacy of sale price. The terms of 
O. XXI, r. 3) J) (a) or (b) were not complied with: 

Held, that the liberty t> make the application was 
a cogcession to the judgment-debtor, and in the case 
of aesmortgagor it was a still greater concession, for 
the period of redemption was extended. It was not 
. unreasonable, therefore, to call for strict compliance 

with the provisions of therulesas the judgment- 

-debtor disregarded the rules both under the Code and 

under the Original Side Rules, He was not in the cir- 
a a 
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cumstances entitled for help under the inherent powers 
of the Court. Nor could he have any valid cause for 
complaint inasmuch as he mortgaged the property 
while it was impartitioned and the sale price had ex- 
ceedad the valuation by the Commissioner of partition 
and the Registrar’s surveyor. 

Held, further that the auction-purchaser’s rights 
could not be lightly set aside by enforcing an agree- 
ment between the judgment-debtor and the decree- 
holder by which tLe decres-holder’s claim and eosts 
were to be satisfied out of ths compensation awarded 
by the Improvement Trust. BHABASUNDARI DASSI v. 
GOPESWAR AUDDY Cal. 523 


O. XXI, r. 90 — Application under— 

Refusal by Court on ground that applicant has no 

locas standi—No order setting aside or refusing to 

s t aside sale made—Decision is revisable as it 

involvesquestion of jurisdiction. 

Where an application under O, XXI, r. 90, Civil 
P. C., is refused by the Court on the ground that the 
applicant has no lcgus standi to make an application 
and the Court has not passed any order setting aside 
or refusing to set aside the sale, such an action of the 
Court amounts to non-exercise of its jurisdiction and is 
revisable since the decision is not a conclusion of law 
or fact but one in which the question of jurisdiction 
is involved. VEERABADRA PILLAI V. C. A NARAYANA- 
SWAMI [YER Mad. 98 
——— 0O. XXI, r. 90—0nly entire melwaram and 

not entire property sold in exerution—Kudiva- 

ramdar has no locus standi to apply under O. XXI, 

r. 90. 

Where what issold in execution of t'e decree is 
only the entire melwaram and not the entire proper- 
ty, a kudivaramdar has no locus standi to make an 
applica'ion objecting to the sals under O. XXI, r. 90, 
Civil P. C., as his interests cannvt be said tò have 
been inany way affected by the sale ofthe melwaram 
interest within the meaning of O. XXI, r. 90. VEERA- 
BADRA PILLAI v, C. A. NARAYANASWAMI IYER 

Mad. 98 
—-— O. XXI], r. 97. See Bengal Tenancy Act, 

1885, s. 4 419 
—_—_—— O. XXII, r. 1. 
1908, s. 151 


— O. XXII, rr. 2, 3—0. XXII, rr. 2and 
2, applicability of—Test of applicability—Repre- 
sentatives of deceased party already on record— 
Right to sue or be sued surviving to remaining 
plaintiff or against remaining defendants — Case 
falls under r.2and notr. 2—No petition for sub- 
stitution is necessary. 

Order XXII, r. 3, Civil P.C, obviously appiies to a 
case where the right to sue does not survivre to the 
surviving plaintiff or plaiitiffs alone; in other words, 
where the legal representative to whom the right to sue 
survives is not on’ the record. In order t> determine 
wh ther r.2 orr. 30f O. XXII, applies, it isnecessary 
to see whether or not the right to sue survives to the 
garviving plaintiff or plaintiffs alone. ‘There is nothing 
inr. 2 tosupport the contention that it does not apply 
where the legal representative is onthe record not as 
such but in his individual capacity. When the repre- 
soutatives of a deceassd party are already on the 
record and the right to sue and be sued survives to the 
remaining plaintiff or against remaining defendants, 
the cas3 comes Within r. 2 and not within r. 3 and no 
petition for substitutioa is nec2ssary. BHUDEB CHANDRA 
Roy v. BHIKSHAKAR PATTANIK Pat. 837 
II, r. 6. See U. P. Encumbered 
Estates Act, 1934, s. 7 (1) (a) 694 


See Civil Procedure Code, 
25 
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—_—. O, XXII, r. 8. See Presidency Towns In- 

solvency Act, 1909, s. 63 339 
O. XXII, rr. 8, 11—Scone of. 

The plain implication of O. XXII, r. 8 (1), Civil P. C., 
is that the suit does abate, if the assignee declines to 
continue the suit or to give the sscurity, although that 
isnot expressed in terms. Sub-rule (2) enables the 
Court to dismiss the suit where it has abated under 
sub r. (1). Rule 8 is made applicable to appeals by 
r. 11. CHANDRAKANT DEYJI v, NAROTTAMDAS AMAR- 
CHAND Bom. 339 
— Q. XXII, r. 9—Suit by reversioner to set 

aside alienation abating — Fresh suit by another 

reversioner, whether barred. 

The abatement of the suit by one reversioner does 
not preclude another reversioner from bringing a fresh 
suit on the same cause of action. JAN MOHAMMAD v. 
MOHAMMAD KHAN Lah. 130 
——— 0. XXII, r. 9 (1). See Res IGS i 


— O. XXIII, r. 1 — Application under 
0. XXIII, r. 1—Court granting permission to file 
fresh suit, but inadvertently adding words, “the 
suit stands dismissed’? — Fresh suit, if barred by 
res judicata. l 
An application for withdrawal of the suit under 

O. XXT r. 1, had actually been made and the Court 
had recorded an order that there was a formal defect in 
the suit and therefore permission was granted to the 
plaintifi’s Counsel to withdraw the suit with liberty to 
bring afresh suit. The words “the suit stands dis- 
missed” were added inadvertently : 

Held, that the matter was notres judicata and the 
second suit was therefore maintainable. CHAWAN SINGH 
», COMMITTEE OF MANAGEMENT FoR GURDWARA MAI 
MALAN Lah. 134 
——— 0. XXIII, r. i — Fresh suit instituted, 

whether can itself be allowed to be withdrawn with 

libirty:to bring another one. 

There is nothing in the Civil P. O., or any other law 
which lays down that under no circumstances can a 
suit instituted in accordance with the permission given 
under O, XXIII, r. 1, at the time of the withdrawal of 
the first suit be allowed to ba withdrawn with liberty 
to bring another suit. CHAWAN SINGH V. COMMITTEE 
or MANAGEMENT FOR GURDWARA Mar MALAN 

Lah. 134 
O. XXIII, r. 1 — Permission relates mot 
to withdrawal of suit but to filing of fresh suit. 

If the plaintiff simply wishes to withdraw from a 
suit, he can do sv without asking for any permission 
from the Court. But if hewishes to withdraw it with 
liberty to institute a fresh suit in respect of the same sub- 

ject-matter, he has to ask for permission from the Court, 

“and it can be given on sach terms as it thir ks fit. The 

permission relates not to the withdrawal from the suit 

but to the filing of another suit. JAJIBAI PESTONJI 

Moni Vv. BIIKHIBAL CHANDULAL CHHOTALAL 

Bom. 333 

O. XXIII, r. í — Permission to institute 
fresh suit not made condittoncl on payment of 
costs —Plaintiff’s failure to pay costs, whether bars 
institution of sccond suit. 

Where permission to institute a fresh suit is granted 
without fixing a definite date for payment of the costs, 
or without stating that the institution of the suit was 
ecnditional upon the payment cf the costs the failure of 
the plaintiff to pay costs is no bar to the maintainability 
of the second suit, Cuawan SINGH v. COMMITTEE 
or MANAGFMENT FOR GURDWARA Mar MALAN 

Lah. 134 

O. XXII, r. i—Plaintiff while apply - 
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ing for withdrawal can request Court to acquint 

with terms to be imposed—Court also can suo motu 

do it—But terms can only be modified before with 
drawal is formally made. 

The plaintiff, while applying for withdrawal, might 
request the Court to acquaint him with the terms 
which it wishes to imposs, before the final order is 
made. Itis alsa open to the Court withont any sach , 
reques to indicate such terms to the plaintiff, and 
after hearing the plaintiff it may modify them or even 
allow him to withdraw his application for withgrawal 
and proceed with the suit. But all this must be done 
before the order of withdrawal is formally made. 
JAIJIBAI PEsToNJI Mopr v. BHIKHIBAJ CHANDUL4L 
CHHOTALAL Bom. 838 
———. O; XXIII, r, i — Suit ends when with- 

drawal is permitted—Plaintiff cannot subsequently 

ask Court to modify terms or revive sutt. 

After the order is made permitting the withdrawal 
of the suiton certain conditions it is not open to the 
plaintiff to apply to the Court to modify the condi- 
tions. Once the order of permission to withdraw is 
made and the suit has ceassd to exist, it is not open 
to the p'aintiff to ask the Court to revive the suit on 
the ground of non-acceptance of the terms. JAIJIBAI 
DESTONJI Mopt v. BHIKHIBAL GHANDULAL CHHOTALAL 

Bom, 333 
——— O. XXIII, r. 1 (2) (b) — Object of 

0. XXIII, r. 1 (2) (b), stated — Held that in 

circumstances order of Court reserving permission 

to plaintiff to bring fresh suit was illegal. 

Under O. XXIII, r. 1 (2) (b) the Courts are limit- 
ed to questions of form. The main object of this rule 
is to prevent the defeat of justice on technical grounds, 
and the words ‘sufficient grounds’ in therulerefer to 
some defect in the suit, which has the effect cf shutting 
out a fair trial on the merits, and arasa out of some 
error mace in good faith by the plaintiff, or by the 
Court at the instance of either party, which could only 
be effectively set right by a trial de novo. 

The plaintiff sued the defendant for refund of Rs, 373° 
which was the price of cartain materials which he had 
purchased from the defendant on the ground that they 
were not up to the standard of quality which was 
agreed upon. The defendant denied that the materials 
supplied were not up to the agreed quality, and, on the 
ground that the plaintiff had not paid the price of the 
materials he counter-claimed Rs. 373. Subsequently 
the plaintifi’s Pleader made the following statement to 
"i laintiff has sold the films in dispute, 
and they have fetched a reasonable price. He does not, 
therefore, wish to prosecute this suit, but reserves his 
right to raisa thes2 points by way of defence in case the 
defendant choosesto file a suit against him. Under 
the circumstances permission should be granted to him 
to bring a fresh suit, if necessary’? The Court 
passed an order allowing the plaintiff to withdraw the 
suit with permission to bring a fresh guit : 

Held, that there was no defect in the suit which shut 
out a fair trial. By being able to sell the materials in 
dispute at a satisfactory figure, the plaintiff thereby no 
longer suffered any damages, and his whole cause of 
action had vanished. There was, therefore, noneed to 
reserve any right to bring a fresh action. Consequent- 
ly the order of the Court reserving permission to the 
plaintiff to bring a fresh suit was illegal and myst be 
seb aside. JAMNADASS V. BRHARILAL ° Pe es 
— O. XXIII, r. 1 (2) (b) and O. VIII, 
P. 6—Counter-cluim by defendant in regular suit 
— Such claim cognizable by Small Cause Courts—It 
should not be allowed to be raised in regular sutt— 
Such claim allowed to be raised — Plaintiff sub- 
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sequently withdrawing suit — Order returning 

written statement of defendant for presentation to 

Small Cause Court is justified. 

Inthe case of a genuine set-off, such as is contem- 
plated by O. VIII, r. 6, if the plaintifi’s claim breaks 
down for any reason including a withdrawal, then the 
defendant would be entitled to have hia set-off consider- 
‘ed by the same Court, and he could be givena decree 


e for aset-off in the came suit, but where his claim is not. 


a genuine set-off but is a counter-claim, then if that 
counte? claim lies in the Small Cause Court he cannot 
agitate it in the regular Court. Such a counter-claim 
should not be allowed to be raised in the regular Court 
_ bitif the Cort has allowed it to be made and the 
plaintiff has withdrawn his suit subsequently the order 
of the Court in returning the written statement of the 
defendant for presentation to the proper Court (Small 
Cause Court) is justified. JAMNADASS v. BEHARILAL 
l Nag. 544 
—-—— O. XXIII, r. 3- Compromise in respect of 
partt of suit, if permissible. 

Rule 3 of O. XXIII, Civil P.C., permits a settlement 
in part and, therefore, a compromise in respect of a part 
of a subject-matter of the suit is valid. HUZUR ARA 
BEGAM v, DEPUTY COMMISSIONER, QONDA 

Oudh 787 
, ——— 0. XXV, P. 1—Séope~Taking of security 
from piaintiff—Discretion of Court. 

When the Legislature has enacted specifie provisions 
for the taking of sezurity from a plaintiff in certain 
cases and in certain sets cf circumstances, no discre- 
tion is left in the Court for taking such security in any 
case or jn any set of circumstances other than those 
specifically provided for. Had the Legislature so in- 
tended, it could easily have provided for security to 
be taken in cases where it appeared to the Court that 
the plaintiff had been put forward by other persons in- 
terested in the suit; or it could have enacted that 


security might be demanded “for any other sufficient: 


e cause”. SANT SINGH 


SURAJ KUAR v. 

All, 102 

O. XXIX, rP. 1 — Suit against Munici- 

pality — Secretary, if can engage Counsel under 

general power-of-attorney without special authori- 
zation. ` 

The fact that the Secretary of a Municipality has 
been generally empowered to institute and defend suits 
is enough to authorize him to engage a Counsel to defend 
actions against the Municipality and under O. XXIX, 
r. 1, Civil P, O., he can sign and verify the written 
statement. Defending an action is certainly different 
from institutirg an action. The latter step requires 
initiative which should certainly come from the Munici- 
pality itself acd not from its agent. Hence no special 
authorization by the Municipality is necessary as is 
necessary for instituting suits. TILA MOHAMMAD 
MOHAMMAD Azim v. MUNICIPAL COMMITTER, PESHAWAR 

Pesh. 648 

———— O. XXXIII, r. 2—Omission of item of 

assets from application for permission to sue in 

forma pauperis—Question of bad faith— High Court 

cannot decide question in revision and is bound by 
deciston of trial Court. 

Where the applicant has not set forth his assets with 
the utmost good faith. it is open to the Court to reject 
the Spplication ab initio without ordering enquiry into 
the fact of pauperism. But whether in a case where 
there is an omission to specify in the application some 
particular item of assets, bad faith is to be imputed so 
as to disqualify the applicant from being allowed to 
litigate as a pauper is a question primarily for the Court 

Ps of fact and is not a question on which the High Court 
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would be disposed in revision to interfere with the view 
taken by the Court of first instance. PokHan GORAIN 
v. BENGALI GORAIN Pat. 40 
———— O. XXXIII, r. 2 -Suit already instituted 

in ordinary way, if can be allowed to be continued 

as a pauper suit. o. 

The Court has power to allow the plaintif to con- 
tinue in forma pauperis a suit which has been in- | 
stituted in the ordinary way provided the application 
for permission to`contiuue the suit tn forma pauperis 
contains ali the requirements of O. XXXIII, r. 2, Civil 
P.C. POKHAN QORAIN v. BENGALI GORAIN 

Pat. 40 
———— O. XXXIII, rr. 7, 15—Refusal contem- 
plated by r. 15—R. 7 (3) contemplates refusal on 
merits—Application dismissed for default of 
appearance~ Second application, tf barred~ Ap- 
plicant present at hearing of his application but 
refusing to proceed with or press tt—Its dismissal 
is on merits—Subsequent application is barred. 

The refusal to allow the applicant to sue asa pauper 
under sub-r. (3) of r.7 of O. XXXII, Civil P. C., 
must be the result of an inquiry into the merits cf the 
application as directed by sub-rr. (1) and (2) of 1.7 
and it is only such a refusal which is contemplated by 
r. 15 of O. XXXIII. Dismissal for default of appear- 
ance cannot obviously amount to such a refusal. 


` Rule 15 of O. XXXIII, only authorises the application 


of the principle of res judicata to an application to sue 
in forma pauperis and prohibits the entertainment of a 
second application when the first has been dismissed on 
the merits. It does not contemplate that a summary 
erder passed without inquiry or contest should be given 
the force cf res judicata. 

Where however the applicant is present at the hearing 
of his application, his refusal to procced with the applica- 
tion or to press ıt, amounts to an admission on the part of 
the applicant that there is no merits in his case and hence 
a dismissal in those circumstances is really a dismissal on 
the merits, so as to bring into operation the bar of r. 15. 


NIMAR PANDEY V. JAGDIS PANDEY All. 4109 
———— O, XXXIV, r. í. See Civil Procelure 
Code, 1908, O. I, r. 10 389 


———— O. XXXIV, rr. 4, 2.11. See Mortgage 
677 


——— O. XXXIX, r. 2 (8)—Suit for injunc- 
tion—Plaintiff obtaining temporary injunction 
against defendant pending hearing of súit—In- 
junction disobeyed—Plainirff’s application under 
0. XXXIX, r.2 (3) for action against defendant 
and certain other persons—Surtt compromise—A p- 
plication withdrawn and dismissed by Court—In 
consequence of subsequent happenings plaintiff 
filing second application under O. XXXIX, r. 2(3) 
for action in respect of same breach— Action. held 
not justified. ree 
The plaintiff brought a suit for an Injunction against 

the deferdant and obtained a temporary injnnction 

pending the hearing of the case. This temporary in- 
junction was disobeyed and he put in an application 
under O. XXXIX, r. 2 (3), Civil P. O., asking the Conrt 
to proceed against the defendant and certain other 
persons under this provision. Later on, however, in 
pursuance of an agreement with the defendant com- 
promising the original suit, he withdrew this applica- 
tion, upon which it was dismissed by the Court. In 
consequence of certain subsequent happenings, hs 
again came tothe Court witha fresh application for 
action to be taken under r. 2(3), O. XXXIX, in res- 


- pect of the same breach : 


Held, that even if O. XXX1X,er, 2(3) was to be 
regarded as punitive and the second application could 
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legally Jie, this was not a case in which that applica- 
tion ought to be granted. For onething, although this 
would be no legal bar to the granting of it, the original 
suit has been decided and decided by a compromise 
between the parties and not by a forced adjudication. 
In the second place, the plaintif himself with- 
drew his first application and must be presumed 
at that time to have been satisfied with what he had 
got from the compronise. In the third place, by per- 
mitting this withdrawal, the Court must be held to 
have condoned the contempt of its authority and if 
the object of this provision were merely punitive, 
then once the Court itself had decided that it was 
prepared to overlook the breach and not proceed against 
the offender, the only remedy would be by way of 
appeal, In bringing this second application the plaint- 
iff was merely trying to have an effective counter-blast 
against a notice served on the plaintiff by one of the 
opposite parties to the application thraatening a suit 
on the ground that application for injunction was 
brought against him mala fide and was not actuated by 
a motive to vindicate the honour ôf the Court. SatIv 
Ram Barra v. D. D. DESAI Lah. 116 
—— 0O. XXXIX, r. 2 (3)—0.XXXIX,r. 2 (3), 
whether coercive or punitive. 

Quaere.—Whether the provisions of r. 2 (3) of 
O. XXXIX, Civil P. C., are coercive or punitive. 
SHIV RAM Barra v. D. D. DESAI Lah. TTG 
—— O. XL, rr. 4, 4. See Civil Procedure 

Cede, 19" 8, O. XLI, rr. 20, 23 768 
—— O. XLI, r.10. See Court Fees Act, 1870, 
_ Sch. II, Art.l (d) 894 F B 
-—— O. XLI, rr. 20, 23, O. XL. rr. 1, 4— 

Receiver appointed in rent suit taking poss:ssion 

of defendant's property alleged to be in posses- 

ston of third pirty—Court refusing to allow ap- 
plication of third party’ to direct release of 

‘property—Appeal by third party — Plaintiff alone 

made respondent—Appeal, if bad for non joinder 

of defendunt—Appeal, if competent—Remedy of 
third party—Order of refusal, tf falls under 

O. XL, r.1lorr. 4 and tf appealabie. 

The Receiver appointed in a rent suit took over the 
possession of the defendant’s property alleged to bə in 
possession of a third party. The third party applied 
to the Court which appointed the Receiver to direct 
him to return the property. The application was re- 
fused and the party filed an appeal making the plaintiff 
alone the respondent: ` 

Held, (4) that the failure to implead the defendant 
asa party rendered theappea! incompetent. 

(ii) that the third party being an outsider,to the 
proceedings had no right of appeal against the order 
appointing the Receiver. When his property was 
seized he could only apply to the Court tə direct the 
Receiver to release the property. é 

(tii) No appeal was maintainable by reason of 
O. XLIII, r. 1(s), Civil P. C.,from an order merely 
refusing the third party’s application to direct the 
Receiver to release the property inasmuch asthe order 
of refusal did not fall under C. XL, r. 1 orr. 4. 
Bank oF CHETTINAD Ltp, v. U OHAN HAWE . . 

; Rung. 768 
———— QO. XLI, r. 23 as amended by 

Madras High Court—Held that in circum- 

stances of case defendant appellant was not pre- 

cluded from raising question of jurisdiction in 
second appeal. 

The President of the Union Board filed a suit 
against the Secretary of State torecover certain amount 
which he was made to pay as a surcharge for the 
Board’s failure to collect certain arrears of tax and 
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which was paid under pretest. He averred that it 

would have been unlawful for him to collect the arrears 

of tax, because, according to him, the notification under 
which the tax was levied was invalid. The defen- 
dant’s contention that the Court had no juris liction 
to try the suit was rejected by the Court who accept- 
ed the plaintiff’s plea that the notification was invalid. 

The defendant appealed. The Appellate Court concurred’ 
in the findings of the trial Court butat the request of 
the plaintiff remanded the case tothe trial Court to 
decide whether the tax could be deemed to be lawfully 

levied under an earlier notification and sst aside the 

decree which the trial Court had passed. On remand the 

trial Court held that the earlier notification was also m- . 
valid and accordingly passad a fresh decree. This result- 

ed in the defendant again appealing. The Appellate Court 

held that the trial Court was also right in declaring the 

earlier notification to be invalied. Tae defendant then 

appealed to the High Court. The plaintiff contended that 

as there was no appeal against the order of remand the 

defendant app2llant was precluded from raising the 

question whether the trial Oourt had jurisdiction te 

entertain the suit and the question of the validity of the 

finding with regard to jurisdiction and the legality of. 
the later notification, on an appeal from the order of 

remand; 

Held, that in remanding the suit the lower Appellate 
Court set aside the decree of the trial Court and there- 
fore there was no dezree from which tha defendant 
appellant could appsal. The appsllant was not aggrieved 
by theorder of remand and, therefore, there was no 
ground for an appeal. The defendant appellant was 
not precluded from raising the question of juris liction. 
The decree of the Appellate Court on the appellant’s 
second appoal must be taken to enbody the previous 
findings of the Appellate Couit that the trial Court 
had juris‘liction and that the later notification was 
invalid and hence the appellant had a right in 
second appeal to question all the decisions made by the 
lower Appellate Cour: except the desision to order ae 
remand, SECRETARY OF STATE V. ALLU JAGANNADHAM 

Mad. 353 FEB 
——0O. XLI, r. 23, O. XLIII, r. i (w)— 

Remand order sending back case for disposal in 

accordance with law—No second appeal lies. 

Where the lower Appellate Court has sent back the 
cass to the trial Court for disposil in ac3>rdance 
with law, after making certain observations and the 
trial Court had gone into the merits ofthe cas3 and 
had not disposed of the case on prelininary points 
such an order of remand 
under ©. XLI, r. 23 read with O. XLIII, r. 1 (w) 
of the Oivil P. C.  RAGHURBIR SARAN SINGH v. MOHAM- 
MAD JAHIR ALI KHAN Pat. 562 
O. XLI, r. 27—Plaintiffs failure to pro- 
duce account books -— Suit dismissed—Whether can bs 
allowed to produce them after cenclusion of argu- 
ments in appeal against dismissal of suit. See Evi- 
dence Act, 1872, s. Ilt- 2 
XLI, v.27 (1) (0)—Scope—Regutre- 

ment for fresh evidence must be of Court and 

not of party. 

Rule 27 (1) (6) of O. XLI, Civil P. O., comes into 
operation only when the Court requires fresh evi- 
deics. The requirement must beof the Court adl 
not of the party to the litigation, Whensthe Colirt is 
of opinion that without fresh evilence it cinnot pro- 
nounce judgment or that without fresh evidence it 
finds it difficult to perform its functions then and 
then only will the Courtadmit fresh evidence under 
O. XLI, r. 27(1) (b). The rule is not intended to 
assista party who through negligence or over confi 
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dence fails to produce sufficient evidence to prove his 
case in the Court below. 1s the Court upon the evi- 
- dence on the record is able to pronounce judgment or 
perform -its functions it has no jurisdiction to admit 
further evidence. 

In a mortgage suitthe defendant at the very outset 
challenged the validity of the mortgage, stating that 
no consideration had been paid. The parties went to 
“rial on the issue regarding consideration. The 
plaintiff did not produce any bond to prove that there 
was avalid consideration. He contented himself with 
producing other evidence which the lower Court dis- 
beligved. In the Appellate Court the plaintiff produced 
the bond to prove consideration which was admitted 
hy the Court. Defendant filed second appeal: . 

Held, that in these circumstances it- could not be 
said that the Appellate Court ‘required’ this additional 
evidence for the proper disposal of the appeal. The 
lower Appellate Court was wrong in admitting the 
bond. JAMADAR SINGH v. Matyas ALI Cal. 193 
O. XLI, rr. 33 and 20—Suit by wor- 

Shipper against shebait, idol and transferees for 

declaration that suit property is debutter property 

of z~dol—Suit decreed—Appeal by transferees — 

Neither shebait nor idol made party—Omission 

held one of formand not substance. 

Where the worshipper’s suit against the shebait, 
idol and transferees of debutter property for a decla- 
ration that certain immovable property was debutter 
property of the idol having been decreed the defendant 
transferees went up in appeal but failed to make the 
shebait and the idol parties to the appeal : 

Held, that the shebait and not the idol had the right 
to sueand be sued as the idol wat in fact represented 
in appeal by the plaintiff-respondent, omission to make 
either the shebatt or the idol herself a party to the 
appeal was at most an errror in form and not in sub- 
stance. SasHI Kumari Devi v. DHIRENDRA KISHORE 
Roy Cal. 244 
«——-— O. XLIII, r. í (d), s. 104 (2)—Con- 

struction of s. 104 (2)—Appeal under O. XLITI, r. 

1 (d) (k), abating—Application to set aside abatement 

ae passed on application is not appeal- 

able, 

An crder passed on an application to set aside the 
abatement of an appeal filed under O. XLIII, r. 1 (d), 
Civil P. C , from an order refusing to set aside an ex 
parte decree under O., IX, r.13, is not appealable. 
The words in s. 104 (2) cannot be construed to mean 
an order deciding the appeal on merits. UMATUR 
Rosan v, MAHADEO PRASAD All. 574 
O. XLII, r. 1 (K)—“Suit” in 0. XLIII, 

r. l(k) does not include appeal. 

“Suit” in O. XLIII. r. 1 (k) does not include ap- 
peal. UMATUR Rosan v. MAHADEO PRASAD 

All, 574 
——— O. XLIII, r. 1 (m)—Court already re- 

ea agreement—No appeal under O. XLIII,r. 

1 (m). 

Where the Court had already recorded the agree- 
ment arrived at between the parties no appeal lies 
under O. XLIII, r. 1 (m). Ram Goran v. Ram SHANKAR 

Oudh 496 
-——— O. XLIII, r. 1 (w). See Civil Procedure 

Code, 1908, O. XLI, r. 23 562 
—-— Sch II, Para. 16 (2)—Sch. II, Para. 16 

(2) contemplates appeal from decree. 

Schedule II, Para. 16 (24, Civil P. C., contemplates 
an appeal from a decree. Ram GOPAL v. RAM SHANKAR 

; Oudh 496 
Companies Act (VII of 1913), s. 76 (1)— 
.Eo-nominee managing director—No evidence to 
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warrant conclusion that he was wilfully a party 

to default under s. 16 (1)—Conviction cannot be 

sustained. 

Where the evidence does not warrant the conclusion 
that the person who was one of the managing directors 
eo-nominee was intentionally and wilfullya party to 
the default under s. 76 (1) of the Companies Act his 
conviction cannot be sustained. Inre V. K. R.ST. 
Kast VISWANATHA CHETTIAR Mad.126 
——— s.171—Appeal against decree in favour 

of Bank filed within time- Bank going inio 
liquidation before filing of appeal—Application 
under s. 171 for leave to continue appeal held, 
one to “commence? appeal not continue” it, 
inasmuch as appeal, filed without leave was not 
valid and effective. 

An appeal is a proceeding within s. 171, Cəm- 
panies Act and itis not valid and effective if it is 
without leave under s. 171. Where an appeal against 
a decree in favour of a Bank is filed within time but 
before the filing of the appeal the Bank had gone into 
liquidation, an application under s. 171 to continue the 
appeal which was not valid and effective being without 
leve, must bs taken to be one to ‘‘commence’’ and 
not to “continue” the appeal. MAHARAJ K1sHore 
KHANNA v. BENARES BANK All. 274 
——— S. 171—Appeal time-barred—Leave to 

“commence” appeal under s. 171 should not be 

given. 

Leave under s. 171 to commence an appeal after 
the expiry of limitation should not be granted inas- 
much as such leave cannot have the effect of reconsti- 
tuting the appeal as valid appeal. MAHARAJ KISHORE 
KHANNA v. BENARES BANK All, 274 
Companies Ordinance, 1932, s. 313 (2). 

See Company 414 
Company—aA Company guaranteeing losses incur- 

red by Lon behalf of B company—C owner of A 
company and director of B—O held bound to com- 
municate to A company his knowledge of losses 
incurred by B company—P held could sue both 
companies—A company’s account merely in name 
of B company—VP can sue A only. 

Where one person is an officer of two companies, 
his personal knowledge is not necessarily the know- 
ledg of both the companies and the knowledge which 
he has eequired as officer of the ons company will 
not beimputel to the cther company, unless he has 
some duty imposed upon him to communicate his 
knowledge to the company sought to be affected by the 
notice and some duty imposed upon him by that cm- 
pany to receive the notice. 

Where, therefore, A company guarantessthe losses 
incurred by P on behalfof B company and C is the 
owner cf A company and director of B company, C 
is bound to communicate to A company his knowledge 
of the losses incurred by B company. 

P can sue both the companiesif B company was 
the principal debtor and A company was the guarantor. 
But if it was merely the account of A company inthe 
name of the B company, P can sue A alone, 

One limited company cannot stand guarantee for the 
contracts of another limited company without an express 
power given to the comipany either in so many words 


or to be inferred from the general language user. 
MEENAKSHI Mitts LTD. v. RATILAL TRIBHOVANDAS 
THAKAR i Bom. 732 


———— Companies Ordinance, (Hong Kong) (1932), 
s. 313 (2)—Company incorporated under laws of Re- 
public of China having head office in Chinese province 
and branch at Hong Kong—Company dissolved by 
decree of Chinese Court —Petition for winding up, 
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in Supreme Court of Hong Kong—Court held had 

power to order a winding up under s. 313 (2). 

.Where a company has ceased to exist byan actof 
the country by whose acts and under whose law it 
was made a juristic entity, it must accordingly be 
treated as non-existence by all Courts administering 
English Law. 

The company was incorporated under the laws of 
the Republic of China, having its head office at Chefoo, 
inthe Chinese Province of Shuntung and one of its 
brauches was situated at Hong Kong. The company 
was dissolved by decree of the District Court of 
Chungking, Szechuen. In view of the dissolution of 
‘the company theshare-holders presented a petition in 
the Supreme Court of Hong Kong for the winding 
up ofthe company under the provisions of the Com- 
panies Ordinance, 1932, and a winding up order was 


made : 

Held, that the power of making the winding up 
order was expressly conferred upon the Supreme 
Court at Hong Kong by s. 313 <2) of the Companies 
Ordinance, 1932. “As the company had ceased to exist 
it had necessarily ceased to carry on businessin the 
colony, and in such circumstances the sub section in 
terms empowered the Court to wind it up notwith- 
standing that it had been dissolved and ceased to exist 
by virtue of the law of the Republic of China. Darren 
Kisen KABUSHIKI KAISHA v SHAING KEE 


PO 414 
Compromise—FExecuting Court, if competent to 
record compromise which provides payment of 


decretal amount by instalments—Civil Procedure 

Code (Act V of 1808’, O. XXI, r. 2, 5.47. 

It is true that under O. XXIII, r. 4 the provisions of 
O. XXIII, r. 3 are not applicable to an execution pro- 
ceeding, but O. XXI, r. 2, ands. 47, Civil P. C., taken 
together provide a complete procedure for recording a 
compromise arrived at in execution proceedings. It 
cannot be said that the executing Court has no joris- 
diction to order the payment of the decretal amount by 
instaiments even if the decree holder and the judgment- 
debtor enter intoa compromise which provides for the 
payment of the decretal amount by instalments. Such 
a compromise would fall under the provision of 
O. XXI, r. 2 and the executing Court will be quite 
competent to makean orderin the terms of the.com- 
promise. There is no reason why the parties should 
not be allowed to enter into an arrangement as tothe 
manner in which the decretal amount is to be paid and 
why the Court should b2 powerless to give effect to 
such an arrangement. Therefore, the compromise order 
pas-ed by the executing Court ordering payment of the 
decretal amount by instalments cannot be treated as a 


nullity, HARBANS NARAYAN SINGH v. Uma SHANKAR 
PRASAD Pat, 621i 
Confession. 
See Criminal Procedure Code, 1898, s. 164 852 
See Criminal trial 597 


Contract—Breach—Penal stipulation to pay sum 
agreed, if can be enforced -Agreed liquidated 
damages, wien can be enforced. 

A penal stipulation to pay the sum agreed on breach 
of a contract cannot be enferced. Agreed liquidated 
damages, if tobe enforced, must be the result of a 
“genuine pre-estimate of damages.” They do not in- 
‘eludea sum fixed in terrorem’ covering breaches of 
contract of many varying degrees of importance, the 
possible damage from which bear no relation to the 
fixed sum and which obivously have at no time been 
estimated by. the*contracting parties. 


(Stipulation held penal and could not be enforced.) 
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MiOHEL HABIB RAJI AYOUB V. SULRIMAN EL TAJI EL 
TAUOUOI : PC 823 


Completion of—Settlement of some con- 
ditions between parties—Setilement of other con- 
ditions through solicitor—Agreement to be drawn 
up and signed —Contract is not complete unless such 
agreement is drawn up and signed, . 
Negotiations were going on between the parties fog 

the sale of certain property. Some of the terms of the 
sale of the property were settled between t&e parties 
and thevendor subsequently sent the vendes to his 
solicitor for the settlement, recsiving the earnest money 
and drawing up a draft agreement aml an engross*fment 
on that draft. The further terms were settled, the 
earnest money was received by the solicitors and a 
rough draft of agreement was prepired. In due course 
the agreement was engrossed, but before ic could be 
signed by the vendee, the vendor declined to proceed in 
the matter ; 

Held, that the agreement arrived at between tha 
parties atthe first interview was not a conclude 1 
agreement between them which could be enforced but 
it only contemplated executonof the engrossed draft 
in solicitor’s office. Nrw Morussin Co., LTD. v, 
SHANKERLAL NARAYANDAS MUNDADE Bom. 146 
———— Contract of sale—Promise to pay purchase 

price in instalments—Whether amounts to payment 

of money. 

In a contract of sale the promise to pay purchase 
plicein instalments isan undertaking which amoun's 
to the payment of money. A debt is consituted-whether 
the price be for real or personal property, and whether 
it be due in one sum or in instalments, MICHEL HABIB 
RAJI AYOUB v. SULEIMAN EL TAJI EL Farovat 

P C8238 


__..__ Contract or trust—Agreement between 
parties, held, created contract and not trust and 
suit held time-barred. 


The plaintif had a money decree for Rs. 201 ott- 
standing against the second defendant. The first de- 
fendant also had a claim for Rs. 1,000 against the 


second defendant. The second defendant went to the 
Debt Conciliation Board and an agreement was reach- 
cd whereby the plaintiff agreed to scale down his 
demands to Rs. 175 ani agreedto rezover this sum in 
two instalments. The first defendant for his part 
agreed to reducahis claim to Rs. 600. It was also 
agreed that the second defendant should transfer to the 
first 2 part of her immovable property in full satisfac- 
tion of this Rs. 600. Under the third term ia this 
tripartite:agreement. The first defendant undertook to 
pay the inslalments for the debtor to the plaintiff and 
to execute an agreement to that effect in her favour. 
On default being made in paying the second instalment 
the plaintiff brought a suit to recover that instalment 
against the first and the second defendants but asked 
for a decree against the first defendant in the first 
instance bezause under the agreement the first defen- 
dant had agreed to pay the debt of the second defendant 
and the plaintiff hadagreed to look to him, The suit 
was brought beyond three years from the date of the 
defaulted instalment. The plaintiff urged that the suit 
was not founded in contract but in trust. He argued 
that he was a stranger to the consideration and so there 
could be no contract between him and “the firs defen- 
dant. Under the transaction before the Board the 
first defendant received property from the second on 
the understanding that he would do something for the 
benefit of-the plaintiff, namely pay him the money 
which the second defendant owedhim and this consti 
tuted a trust which the plaintiff who was the beneficiary- 

d d 
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could enforce so long as the first defendant 
possession of the property : 

Held, that the plaintiff was not a stranger to the 
contract nor was he a stranger to the consideration. He 
was a party tothe contract and, as was the case in 
every other composition which creditors make with 
their debtors received consideration under it. The 
consideration which the plaintiff received for his promise 
to abandon part of his claim and to release the second 
elefendent provided the first paid, wasthe promise of 
the first glefendant likewise to abandon a part of his 
claim and to pay the plaintiff in place of the second 
defendant. The whole constituted a valid and binding 
congract between the plaintiff and the lirst defendant 
and canbe enforced by the former. The tripartite 
agreement gave the plaintiff no interest in the property 
transferred and still less it gavehim a right to compel 
the first defendant to transfer the property to him. 
Tere was, therefore, no trust. The suit was, there- 
fofe, time-barred as against the first defendant : 

Held, further, dismissing the suit against the’second 
defendant also, for the claim against whom the plaintiff 
relied on a registered agreement to which the first 
defendant was not a party, that the reason for dismiss- 
ing the claim against the second defendant as well 
was that under the agreement on which the suit was 
founded the second defeadant’s debt was com pletely 
extinguished. The plaintiff for good consideration 
undertook to release the second defendant from her 
obligation and argeed to look wholly to the first defen- 
dant. This operated asa complete extinguishment of 
the second defendant's liability. The first defendant 
was not herea mere surety who guaranteed perform- 
ance by the second defendant. He took upon himself 
the complete burden of the debt. Consequently there 
was nothing left over on which the plaintiff could pro- 
ceed against the second defendant. MOHAMMAD flUSSAIN 
KHAN v. BALA Nag. 201 

Covenant in restraint of trade—Vendor com- 

pany carrying on business in Canada transferring 

esame to another company—Covenant restraining 

vendor from doing any similar business whatsoever 
in Dominion of Canada— Validity. 

L who had established in Canada a business of 
canning fish of diverse kinds including sardines, sold 
his business to C who then formed a company. Sub- 
sequently L with certain others formed a new company. 
On negotiations, C company purchased from L com- 
pany a controlling interest in the latter company with- 
a covenant that L “will not, either directly or in 
directly, engage inany other sardine business what- 
soever in the Dominion of Canada.” The question for 
decision which was raised, though improperly, by an 
originating summons, was whether L was precluded 
from engaging in a sardine business in Canada either 
by himself or as partner in oras share-holder of an in- 
corporated company carrying on sardine business in 
Canada : 

Held, (1) that a small holding of shares in a com- 
pany carrying on a sardine business in Canada, per- 
haps onlyas a party of its undertaking, would not be 
covered by the words ‘engage in’? a sardine business. 
Onthe othér hand a man might well be held to be 
engaging in sucha business if he ‘held a 
Interest In acompany formed to carry on a sardine 
business, But it could not safely be declared that a 
share-/folding fh a company carrying on such business 
was necessarily a breach of the covenant. 

(2) that the phrase ‘“‘directly or indirectly eng- 
age jp the sardine business” was not void for uncer- 
tainty. 

(3) that C company carried on the sardine business 


retained 
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in each ofthe provinces of Canada and the covenant 
that inso fir as it extended to the Dominion of Canada 
was not unreasonable. The question of reasonableness 
being a matter of law for the Court, it was not neces- 
sary in relation to the trade ofa large manufacturer 
or merchant to prove to the satisfaction of the Court 
thatthe business which the covenant was designed t) 
protect had been carried on in every part of the area 
mentioned in the covenant. If the restriction as to 
Space was consideredto be reasonable it was seldom 
in a cass where the sale ofa goodwill was concerned 
that the restriction could be held to be unreasonable 
because there was no limit as to time. 

(4) that the restraint was injurious to the public in the 
sense that therestriction was calculated to produce a 
pernicious monopoly, that is to say a monopoly cal- 
culated to enhance prices to an unreasonable extent, 
Since every other person in Canada could set up such 
a business, the onus ofestablishing such a prop sition 
was upon the party attacking the covenant. When 
the Court was satisfied thet the restraint was reason- 
able as between the farties it must always be very 
difficult to prove in a case connected with goodwill that 
the public interest was affected. 

(5) that the principles as to a covenant being in 
restraint of trade applicable in the case of a sale of 
goodwill would often be applicable with necessary 
modifications to a case in which the goodwill sold was 
the property ofa limited company or where instead 
of seliing the undertaking, theshares or stock of the 
company or alarge interest therein was being sold and 
oneor more ofthe directors or managers of the com- 
pany being interested in the sale were willing, 
in orderto enable the transaction to go through or to 
obtain a better price, 10 enter into restrictive covenants 
with the purchaser. 

Consequently the covenant by L with C restraining 
former from engagingin any sardine business whatso- 
ever inthe Dominion of Canada was binding on L as 
being a reasonable protection of shares purchased by C 
company in L company. Connors BROTHER LTp, 2. 
BERNARD CONNORS PC 871i 
Forward contract upon foreign exchange 

—Principle of account—Sale cases, tf can be ap- 

plied. - 

The principle of the account sale cases has never 
been extended to the case of forward contracts enter- 
ed into by the agent on hebalfofthe principal upon 
a foreign exchange. Hence the acceptance by the- 
principal ofthe accounts sent by the agent’s foreign 
brokers as evidence of the contracts upon the foreign 
exchange cannot be taken to be an implied term of 
the dealihgs between the principal and the agent. 
MEENAKSHI MILLS LTD, v, RATILAL TRIBHOVANDAS 
THAKAR Bom. 732 
——— Guarantee — Liability of guarantor — 

Guarantor merely guaranteeing payment of princi- 

pal debtor's debt—I\Vhether entitled to require 

debt to be proved against him—Principal debtor 
agreeing debt ‘to be proved in a particular way 

—Guarantor guaranteeing aforesaid debt is bound 

by particular mode of proof—A dealing in for- 

ward contracts on foreign exchange for B—O 

orally guaranteeing payment of money remaining 

unpaid by B—Held that even if special method of 
proof of debt in account sale cases applied to 
forward contracts C could not be said to have 
guaranteed debt to be proved by that special mode. 

The liability of the guarantor must depend on the 
true construction of the guarantee. A guarantor is 
prima facie entitled to have the ,debt es ag 
against him. The fact that tho principal debtor has 


gemati puma 
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admitted the debt, or that a judgment or award has forceable atthe instance of the minors. A contract 


been given against him for the debt, does not bind 
the guarantor, unlesshe was a party to the proceed- 
ings in which the judgment or the award was given, 
or were prty to the admission of the principal debtcr. 
If the guarantor merely guarantees pay-nent of the 
debt of the principal debtor, then he is entitled to 
require the debt to be proved as against him in 
accordance with the ordinary law. If, onthe other 
hand, the principal debtor has agreed thatas against 
him the debt shall be proved in a particular way, 
and the guarantor has guaranteed the debt so to be 
proved, then the guarantor would be bound by the 
particular method of proof agreed to by the principal 
debtor and accepted by himself. 

Where A undertcok todeal in forward contracts 
on behalf cf B upon foreign exchange, and C orally 
aa pias payment of any money remaining unpaid by 

oA: 

Held, that even if the special method of proving 
debts in account sale cases by the acceptance of the 
accounts ser.t by the foreign brdkers as evidence of 
transactions upon foreign exchange applied to the 
forward contract, C could not be said to have guaranteed 
debt to be proved by that special method and, there 
fore, the accounts sent by the foreign broker were 
not evidence against C. MEENAKSHI MILLS LTD. v. 
RATILAL TRIBHOVANDAS THAKAR Bom. 732 
———— Kuri transaction—Frovision entitling stake- 

holder torecover from benefited subscriber, amount 

of all instalments on default in payment of 
any one of them, 1f penal. 

A provision in a kuri entitling the stake-holder to 
recover from the benefited subscriber the amount of 
all the instalments immediately on default in the pay- 
ment of any one of them is not penal and is enforce- 
able. KANNAN v. SUBRAMANIA Mad. 291 
———— Kuri transaction—Successful bidder execut- 

ing mortgage under terms of kuriwari, for due 

payments of remaining instalments —Liability on 
mortgage, when incurred. 

Ina kuri transaction the liability under mortgage 
bond executed by the successful auction bidder, in 
accordance with the termsof the kuriwarz for the due 
payment of the future instalments of the sutseription 
to the kurt chitisa debitum in praesenti solvendum 
in futuro, incurred on the date of the bond itself. 
The mortgage bond cannot be regarded a3 only affirm- 
ing the pre-existing liability of the successful bidders 
as subscribers to the kuri chit to pay their subscrip- 
tions according to the instalments fixed in the kuri- 
wart. KANNAN v. SUBRAMANIA Mad.291 
——---— Lease—Minority—Mining lease executed by 

guardian of minor—On attaining majority minor 

approving lease and executing new patta—Rights 
of parties to lease are governed by the subsequent 
agreement. 

Where a minor on attaining majority approves ofa 
mining lease of his land granted by his guardians 
during his minority and strikes his own bargain with 
the lessee by a patta, this patia and the kabulzyat 
executed by the parties, alone govern the rights of 
the parties and not the original agreement with the 


guardians. TIKAIT UMED NARAIN SINGH v. EQUITABLE 
Coar Oo. | PC 785 
—_———. Marriage—Contract of marriage of minor 


daughter entered into by her mother, with major 

boy—Daughter, 1f can suefor damages for breach 

of contract. 

Per Beaumont, C.J, and Kania, J.— Contracts of 
betrothal entered jnto on behalf of minors by their 
guardians and shown tobe for their benefit, are en- 


to geta girl married, however young she may be at 
the time of the contract, is, at any rate, prima facte, 
for aher benefit. Where, therefore, the mother of 
a minor daughter has entered intoa contract of mar- 
riage of her daughter with a major boy the daughter 
can sue for damages for breach of contract. KHIMJI 
KUVERJI SHAH v. LALJI KARAMSI RAGHAVJI a 


Bom. 858 
——~ Offer and ‘acceptance. See Contract Act,” 
1872, s. 7 n a 
———— Surety. See Surety 732 
Contract Act (IX of 1872), s. 7—Offer and 


acceptance— Absolute and unqualifiga acceptagce, 

what ts. . 

An acceptance which leavesone of the conditions 
essential tothe implementing of the acceptance to the 
discretion of a third person is not an unqualified 
acceptance and fails as an acceptance. 

Where on an offer having been made toit, the 
Court of Wards passed a resolution to compromise 
a suit on certain terms provided the Local Govt. 
was willing to direct the release of the estate from its 
superintendence : 

Held, that the acceptance was not absolute and 
unqualified so as tobe sufficient to complete the con- 
tract of compromise according to s. 7, Contract Act, 
Huzur Ara BEGAM v. DEPUTY COMMISSIONER, GONDA 

Oudh 787 
—_--_ ss. 1i, 12—Presumption that executant 
of document was of sound mind—Allegation to 

centrary— Burden of proof. . 

The presumption inthe first instance is that the 
executant ofa document was of a sound disposing 
mind andthe burden of proof that he was not so is 
necessarily upon the party who so alleges. HUZUR 
Ara Brcamv. Deputy COMMISSIONER, GONDA 

Oudh 787 
s.12—Insanity—Onus to prove insanity 

—Person established to be usually of unsound 

mind—Party alleging execution of document during 

lucid interval—Burden of proof—Evidence as to 
insanity—Cumulative effect from circumstances 
should be gauged. 

No doubt the onus of proving insanity is in the first 
place onthe person who alleges it, the narmal pre- 
sumption being of sanity. If, however, there is suffi- 
cient evidence to prove thatthe person whose mental 
capacity isin doubt is usually of unsound mind, then 
the burden shifts to the person who alleges his sanity 
to prove that the dccument was executed during a lucid 
interval. 

Circumstances evidencing insanity have to be con- 
sidered togetherand their cumulative effect gauged. 
MOHANLAL v. VINAYAK Nag. 660 
—— — S. 23—Avoiding of one’s property being 

taken under superintendence of Court of Wards, if 

unlawful object. 

Prima facie therais nothing illegal about trying to 
avoid or successfully avoiding having one's property 
taken under the superintendence of the Court of 
Wards so long as the device adopted is not illegal in 
itself, The purpose of preventing the estate (ex hypo- 
thesi by legal means) from being taken over by 


the Court of Wards is not an unlawful purpose. Huzur 
Ara BEGAM v, DEPUTY COMMISSIONER, GONDA 
° Oudh 187 


——— S. 28--Stifling prosecution — Agree- 
ment to stifile prosecutton—Hssence of defence, 
stated—Both parties must know of propos- 
ed or actual proceedings—Such contracts have 
to be inferred from conduct of parties after 


n 
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survey of whole circumstances—Fact that debt 
was really due from accused to complainant 13 
irrelevant if agreement to abandon prosecution is 
part of consideration for payment of debt—Held, 
that mortgage executed by accused's wife in favour 
of complainant was part of terms of composition 
and, therefore, invalid. 

In regard to agreements to stifle prosecutions it is 
of the essence of the defence that the defendant 
e should establish a contract whereby the proposed or 
_ actual prosecutor agrees as part of the consideration 

RS i orto be received by him either not to bring 
or to discontinue criminal proceedings for 
leged offence. It is of course impossible for such 
.a contract to be made unless both parties know of the 
proposed or actual proceedings. Proof that there has 
actually been a crime committed is obviously unneces- 
sary. But it is also of course necessary that each 
party should understand that the one is making his 
promise in exchange or part exchange for the pro- 
mise of the other not to prosecute or continue prose- 
cuting. In all criminal cases reparation, where pos- 
sible, is the duty of the offender and is to be 
encouraged. It would be a public mischief if on 
reparation being made or promised by the offender or 
his friends or relatives, mercy shown by the injured 
party should be used as a pretext for avoiding the 
reparation promised. On the other hand to insist on 
reparation as aconsideration for a promise to abandon 
criminal proceedings is a serious abuse of the right of 
private prosecution. The citizen who proposes tO 
vindicate the criminal law must do so whole-hearted- 
ly in the interests of justice, and must not seek his 
own advantage. Such agresments are from their 
very nature seldom set outon paper. Like many other 
contracts they have to beinferred from the conduct 
of the parties after a survey of the whole circum- 
stances. 

In cases cf agreement to stifle prosecutions, the 
fact that there wasa debt really due from the ac- 
tursed to the complainant, is irrelevant if the agree- 
ment to abandon a prosecution is part of the considera- 
tion for payment of the debt. In most cases of this 
kind there is a debt ora liability. Indeed if there 
were not, 8 demand and receipt of money in considera- 
tion of refraining from or withholding a prosecution 
would apparently in itself be a criminal offence. 

The plaintiff bank sued the defendant on a. mort- 
gage bond executed by her. One of the defences was 
that the mortgage bond in question was given as part 
of the consideration for a promise by the bank to 
withdraw criminal proceedings against one K the 
mortgagor’s husband. K had been employed as legal 
adviser of the plaintiff's bank: and his brother T had 
been manager: K and his son J had accounts with the 
bank, aud had been allowed to overdraw overdrafts 
against sequrity. The bank at certain time discovered 
that both K and J had been allowed far beyond the 
value of their securities, They suspended the manager, 
and began to require payment from K without much 
apparent result. Subsequently the bank commenced 
criminal proceedings against 7,K,J, B and some 
other persons charging them with conspiracy to 
cheat and defraud the bank under ss. 120B, 420, 


408 and 406, 1. P. ©. Sometime later the bank stated . 


before the Magistrate that there was talk of com- 
promise, took adjournments obviously to arrange the 
compromise, made a compromise which included taking 
the. mortgage in question from the wife of K and 
then made an application to the Magistrate asking to 
withdraw thecase, the relevant portion of which was 
as follows: “the accused have made arrangements for 
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the payment of the moneys due from them............ 
PREA Your petitioner, tberefore, does not desire to 


proceed further with the cass :” 

Held thatthe case was one in which the prosecu- 
tors had plainly stated that they compounded a non- 
compoundable offence: and part of the terms ofcom- 
position was the mortgage given by the defendant. 
That the wife knew of the criminal proceedings, 
Even if the wife did not know ofthe criminal pro- 
ceedings the wife’s security obtained by the husband 
to effectuate his unlawful agreement would be invali- 
dated. BHowANIPUR BANKING CoRPORATION Lp. v. DUR- 
GESH NANDINI DASI PC 463 
ss. 59 to 61—Scope —Principal and inter» 

est due on single debt or decree passedon such 

debt carrying subsequent interest—Ss. 59 to 61 if 
apply. 

Section 59 to 61, Contract Act, embody the 
general rules as tO appropriation of payments in 
cases where a debtor owes several distinct debts 
to one person and voluntarily makes payment to 
him. They do not deal with cases in which principal 
and interest are due on a single debt, or where a 
decree has been passed on such a debt, carrying in- 
terest on the sum adjudged to be due on the decree, 
Jra RAM v. SULAKHAN Mat Lah. 625 F B 
s. 73—Illustrations to s. 73 are mere 

general rule. i 

Illustrations to s. 73, Contract Act are not more than 
general rules. Messrs. B. R. HERMAN & MOHATTA v, 
ASIATIO STEAM NAVIGATION Sind 529 
S.73—Refusal by shipowner to convey 

goods according to terms of contract—Costs incur- 
red in shipping goods by other means, if can be 
recovered by shipper—Shipper having no goods and 
no intention of obtaining them—Contract non- 
iransferable—Shipper cannot recover damages. 

In the ordinary case ofa refusal by a shipowner to 
convey goods in accordance with a contract of affreight- 
meut the shipper is entitled to recover the necessary 
additional costs incurred by him or which would be 
incurred by him in shipping his gcods by other means. 











“But if the shipper had no goods and is proved to have 


had no intention of obtaining goods, and his contract is 
non-transferable, the shipper is not entitled to recover 


damages. Messrs. B. R. HERMAN AND MOHATTA v. 
ÅSIATIO STEAM NAVIGATION Sind 529' 
—— S. 73—Words in s. 73 following ‘which 

maturally....... ve Such breach’, meaning of, ex- 


plained—Contract of ajfreightment at lower rate 
of freight than market rate broken by shipper 
—Presumption of lossordamages—If rebutable, 
The words following ‘‘which naturally arose in the 
usual ccurse of things from such breach” in s. 73 
Contract Act donot mean that general rules such 
as those given inthe illustrations to the section must 
be followed irresp2ctive of the facts, but only impose 
a limitation upon ths damages which can be allowed 
that the damages must not be remote. No doubt, 
ordinarily, loss or damage will be presumed when a 
contract ata lower rate of freight than the market 
rate is broken by the shipowner, but there is nothing 
in t'e wording of s. 73 which precludes the rebutal of 


such a presumption. Messrs, B. R. HERMAN & 
MOHATTA V. ASIATIC STEAM NAVIGATION Sind 529 
- SS. 73, 39—Contract of affreightment— 





Demand by shipper for space under terms of 
contract—Shipper having no goods to ship and 
attempting to take advantage of rise in freight— 
Whether entitles shipowner to repudiate contract 
— Facts, tf can be considered in assessing dama- 
ges. ə 
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Where according to the terms of the contract of 
affreightment ademand for space is made by the 
shipper, the fact that the shipper had no goods to 
ship, and was attempting toobtain an advantage due 
to the rise in freight dces not entitle the shipowner 
to refuse to consider the demand and repudiate the 
contract, though such fact can be taken into account 
while considering the question of damages. Messrs, 
B. R Herman & MOHATTA V. Asiatic Steam Naviaa- 
TION Sind 529 

ss. 73, 39—Theory of damages explain 
ed. 


The theory of damages is that they are a compen- 
sation and satisfactionfor the injury sustained, that 
is, that the sum of money to be given for reparation 
of the damages suffered should as nearly as possible, 
be the sum which will put the injured party in the 
same position as he would have been ifhe had not 
sustained the wrong for which he is getting damages. 


- Messrs. B. R. Herman & MOHATTA v. AstatTic STEAM 


NAVIGATION Sind 529 
—— — SS. 124, 125. See Ingurance 198 
——— S. 213—Agent suspected of misappropria- 


tion and kept under supervision—He is still 
agent and liable to account for realisitions made 
by him on behalf of principal during such 
period. 
Where a principal suspecting misappropriation on 
the part of his agent keeps him under supervision of 
some other persons, the agent is still an agent and 
liable to account for the realisations made by him on 
behalf of the principal during such period. Drva 
PRASANNA MUKARRJI v. Laka! NARAYAN MANDAL 
Pat. 641 
Co-operative Societies Act(II of 1912), 
s. 42 (2)(e) and (b)—Directions in s. 42 (2) (e) 
are mainly directory —Debt due to socrety in liquida- 
tion—Liquidator if can make order under s. 42 
(2)(e), having force of decree in respect of debt 
—Such debt, if contribution within s. 42 (2) (b)— 
Claims against or on behalf of society except in 
regard to matters expressly reserved for liqui- 
dator’s determination must be settled by means of 
sutts 


Section 42 (2) (b) and also s. 42 (2, (e), Co-operative. 


Societies Act, must be read as a whole the directions 
given in cl. e), s. 42 (2) were intended to be mainly 
administrative. A liquidator has no power under 
s. 42 (2) (e) to make an order having the force of a 
decree in respect ofa debt due to a society in liquida- 
tion. Such a debt is not included in contributions 
mentioned in s. 42(2) (b). The claims against the 
society uniess they have been accepted by thg liqui- 
dator andthe claims onbehalfof the society except 
in regard to matters which are expressly reserved for 
the determination by the liquidator must be finally 
settled by means of civil suit. Oo-oPERATIVE SOCIETY 
THATHI MUSALIAN v. AQIL Hussain SHAH Lah. 688 
Co-owners—Partition—Portton of joint estate 

divided—Presumption that whole of itis divided 

—Hujra held not partitioned. 

Where one portion of ajoint estate has been divid- 
ed, there isa presumption thatthe whole of it has 
been divided. It is however merely a presumption of 
fact and must depend on the particular circumstances 
of each case. 

“With the exception of hujra all the other property 
which the plaintiff and the defendant jointly owned 
had been divided although their agricultural land was 
still shown as owned by them all jointly though held 
separately by them almost in equal shares.. It was 
not shown what gompensation was given to the 
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plaintiff in the hujra remained solely the property of 
the defendant : 

Held, that the circumstances led to the conglusion 
that there had been no partition of this hujra. SHARIF 
GUL v. SAID GUL Pesh. 444 


Co-sharers—Adverse possession—One co-sharer 
building exclusively on joint land during minority 
of other co-sharer—Whether act of ouster. 

The act ofa co sharer in building exclusively on a 
portion of the joint land cannot by itself amount to 
an ouster of the other co-sharer who was æ minor 
at that time. SHARIF GUL v. SAID Gun Pesh 44:4 
———— Suit against trespasser by only one co- 

sharer. fe = ge ° 


One co-sharer can maintain a suit againsta tres- ' 


passer without impleading the other co-sharers. 
MUKARRUM KHAN v, HARDIT SINGH Pesh. 3014 
Costs. See Criminal Procedure Code, 1898, ss. 488, 

386 l 563 
Counsel. See Criminal trial 624 
Court-fees. See Revision 762 


——— Appeal—Suit for partition decreed —Appeal 
by defendant—Held that in circumstances of 
case appellant must pay same court-fee as plaint- 
if paid on plaint in trial Court. 

Three sisters A, B and C had obtained title to a house 

under a gift deed from S. Disputes arose between A 

and B on the one hand C on the other and A, B and 


one G to whom A and B had transferred half of their — 


share in the house brought a suit to obtain possession 
of their share from C. C contended that the gift 
deed was void, that even ifit was not void the plaint- 
iffs could not obtain separate possassion of their share 
as longas thedonor S was alive, because it was su 
recited in the gift deed, and that the plaintiffs’ claim 
was barred by limitation. The trial Court held that 
the gift deed was valid, and that the clause in it, 
which barred the partition of the house during the 
lifetime of S was void, that the suit wasnot barred 


by limitation, and passed a decree for partition ands 


ordered C to pay Rs. 50 as compensatory costs under 
s. 39-A of the Civil P.C.,to the plaintifs. Against 
this decree C appealed and challenged the above find- 
ings and the order to pay costs and paid the court-fees 
as under: Rs. 15 for a declaration that the plaintiffs 
were not entitled to claim partition, Rs. 15 for a 
declaration that the sale-deed executed by A and B 
in favour of G, was void and Rs. 3-12 for a relief 
against the order to pay Rs. 50 costs. On an objec- 
tion having been taken to tne sufficiency of the court- 
fee, the appellant C applied for amendment of the plaint 
by striking out some of the grounds whereby he 
gave up the limitation point and also his opposition 
to the title of A and B under the gift deed and their 
right to joint possession but he desired to oppose-the 
finding of the lower Court as to the plaintiffs’ right 
to separate possession and partition during the life- 
time of thedonor; he also desired to contest the 
validity of the transfer by A and B to Gand the 
order to pay Rs. 50 compensatory costs. The appel- 
lant contended that if the amendment was allowed 
the court-fee paid by him was sufficient. The Ap- 
pellate Court held that the memorandum of appeal was 
insufficiently stamped, ad valorem court-fee being 
necessary, and that the amendment, which the appellant 
desired to make, would not affect the court-fee pay- 
able : 

Held, that in a case of this kind the appellant must 
pay the court fee which the plaintiff paid in the lower 
Court. The order of the lower Court was, therefére, 
correct. GaANGoo v. SALOO Nag. 584 
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———— Decision on question asto proper classi- 
fication of suit—Revision, if lies. 

Revision under s. 115, Civil P. O., lies against the 
‘decision on a question asto proper classification of a 
suit that is, whether anad valorem fee ora fixed fee is 
payable on the plaint. RABINDRA Nara CHAKRAVARTY 





v. GIRINDRA MOHAN BHADURI Cal. T62 
: — Relief for declaration that plaintiff is 
owner of property does not include relief for 


possession — Court-fee payable is not ad valorem 

but only Rs. 19 

The law allows a plaintiff if he isin possession of 
pgoperty or if the defendant is not in p ssession to get 
a declaratory decree only that he is the owner of the 
suit property. IJfhe is out of possessisn and if fie gets 
a declaratory decree he will not be entitled to take pos- 
session under that decree. The relief for possession is 
not implied in the relief for such a declaration and 
the plaintiffs need not pay a courtfee for posses- 
‘sion. When the plaintiff has claimed two such decla- 
rations in respect of two sets of properties, comprising 
two causes of action, he has to pay court-fee of Rs. 15 
only on each relief. BHAB9TI SINGH v, CHANDRAPAL 
SINGH Oudh 593 

Suit by gurdwara against mahant, praying 
that certain deed should be deciared null and void 
and cancelled—Suit valued both for purposes of 
court-fees and jurisdictian at Rs. 1,100 and ad 
valorem court-feespaid—Jurisdictional value held 
reasonable and court-fee paid held enough or more 
than enough. - 

A ‘suit was instituted by a Gurdwara against the 
Mahant of the Gurdwara claiming relief that a docu- 
ment executed by cerlain person in relation to the 
property mentioned in the plaint be declared null and 
void and that the document be withdrawn from the 
defendants and cancelled. This suit was valued both 
for the purposes of court-fee and jurisdiction at 
Rs. 1,100 and a court fee of Rs. 120 was paid thereon : 

Held, that the suit whether regarded as falling under 
s. 7 (iv) (c)or Art. 17, Sch. II, Court Fees Act the 
jurisdiction value had been fixed at a reasonable 
figure and that the court-fee paid was either enough or 
more than enough. GURDAWARA Param Hans MAHATMA 
Panap Dassst MAHARAJ v Gopr CHAND Lah. 254 
Court Fees Act (VII of 1870), ss. 6, 28— 

Civil Procedure Code (Act V of 1908), s. 149— 9, 6 

does not bar application of s. 149, Civil Procedure 

Code (Act V of 1908)—Memorandum of appeal 

insufficiently stamped received by Court—It must 

be dealt with under s. 149, Civil Procedure Code 

(Act V of 1908), read with s. 28, Court Fees Act 

(VII of 1870)\—Whether it is ‘rejected’ or ‘return- 

ed’, it does not preclude appellant from presenting 

fresh memorandum on sufficient court-fe. 

tection 6 of the Court Fees Act does not bar the 
application of s. 149 of the Civil P. ©. Any conflict 
tnat is likely to arise between ss 4 and 6 of the Court 
Fees Act and s.149 of the Civil P. C., is resolved 
bys. 28 of the Court Fees Act which declares a 
document not properly stamped as being invalid unless 
and until itis properly stamped but confer authority 
on the presiding Judge to order, in a fit case, that 
such document be stamped as he may direct, A memo- 
randum of appeal which is insufficiently stamped can 
only be received by mistake or inadvertence or when 
it 1s accompained by an application praying for ex- 
tension of time under s 14Jcfthe Civil P. C. When 
it is once received and comes before the Court, it 
fafis to be dealt with under s. 149 of the Civil P. C., 
read with s.28o0f the Court Fees Act. The Court 
, acting under s.-149, Civil P. ©., may reject the 
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memorandum as inadmissible in casein which it sees 
no ground for extension of time to make good the 
deficiency or merely return it. Whether it is “reject- 
ed’? or “returned’* it does not preclude the appellant 
from presenting a fresh memorandum of appeal on 
sufficient court-fees. GoREYLAL V. DAYASHANKAR 
i Nag. 60 
sS. T—Land with building thereon whether 

comes within definition of ‘houses’? tn 8. i— 

Water-mill assested to land revenue—Assessment 

of, court-fee on market value. 

The distinctiun which is drawn in s. 7, Court Fees 
Act, between land, houses and gardens indicates that 
lands with buildings upon them come within the de- 
finition of ‘houses’ and hence a wate: -mill assessed to 
land revenue should be assessed for purposes of court- 
fee on its market value. MUKARRAM Kuan v. HARDIT 
SINGH Pesh. 301 
——— s. 7(iv)(b), Seh. II, Art. 17—Plaint- 

iffs’ suit forrecovery of share in profits—Neces- 

sity of. accounts being gone into—Suit, tf one for 
accounts— Preliminary decree ordering accounts— 

Appeal against—Court-fee payable. 

Where in a suit the plaintiffs’ claim iş for the re- 
covery of profits the mere fact that accounts may 
have to be gone into in determining the plaintiffs’ 
share or profits will not covert jt into a suit for 
accounts. The mere fact that the plaintiffs have added 
in the prayer that whatever sum be found due tothem 
be decreed does not convert the money suit into a suit 
for accounts. If it is not a suit for accounts s. 7 cl. 
(iv) (b), Court Fees Act will not apply. The case will 
be governed by Sch. II, Art, 17 of the Court Fees 
Act. < 
It is not possible to estimate ata money value the 
subject-matter in dispute in the appeal filed against 
the preliminary decree ordering accounts between the 
parties, when the only question in appeal is whether 
the defendants-appellants are liable to render accounts 
there being no decree against them for any specific 
amount. In such acasethe defendants are liable to 
pay Rs. 15 court-fee on the memorandum of appeal. 
NANHE SINGH v. Ram NARAIN Oudh 44i 
— —— s. 7 (iv) (e)—Sutt for declaration that cer- 

tain deed is null and void and for its cancellation 

—Whether falls under s. 7 (iv) (c). 

Quaere.—Whether a suit for a declaration that cer- 
tain de2d is null and void ard that it should be with- 
drawn from the defendantand be cancelled, isa suit 
for declaration with consequential relief, GURDAWARA 
PARAN Hans MAHATMA Panar DASSJI MAHARAJ v. 
Gopi GHAND Lah, 254 
S. 12—Decision as to court-fee is not final 

unless reached after hearing both sides. 

The decision of the Court regarding the amount of 
court-fee payable ona plaint or memorandum of appeal 
is not final within the meaning of s. 12 of the Court 
Tees Act unless it is reached after both sides have had 
a chance to beheard. Ganaoov.SaLos Nag. 584 

S. 28. See Court Fees Act, 1870, 5.6 60 
—— Sch. I, Art.4. See Court Fees Act, 1870, 

Sch. IJ, Art. 1 (d) S94 FB 
——— Sch. I, Arts. 4, 5—Application for re- 

view on payment of lower Court fee must be made 
within 90 days from date of decree—Time of vaca- 
tion and time for obtaining copy of judgment 
cannot be excluded in computing 90 days—In pro- 
per case, however, Court has discretion to extend 

tame, 4 

There isa distinction between the limitation allowed 
for the filing of an application for,review of judgment 
for the purposes of the Lim, Act and of the time with- 
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in which the application must be presented to cbtain 


the bene“t of the lower Court fee prescribed by the 
Court Fees Act. 
The Court Fees Act andthe Lim. Act are not in 


pari materia and in computing the period of 89 days 
from the date of decree, within which an application 
for review of judgment may be presented on payment 
of half the feeleviable on the plaint or memorandum 
of appeal the time during which the Court is closed 
for vacation or time for obtaining copy cannot be ex- 
cluded. Though where the delay is not caused by the 
applicant’s laches the Court has power to givea certi- 
ficate directing a refund. This power, however, is 
discretionary. GANPATRAO Vv. RAMA Nag. 556 
——— Sch. I, Arts. 6 to 9—Copies of judgments 

and decrees filed with application under s, 81 (2), 

Government of Burma Act, 1935, (25 € 26 Goe. V, 

Ch, 42), not stamped—Deputy Registrar admitting 

copies—Applicant, if entitled totime for furnish- 

ang neceesary stamps. 

Where the Deputy Registrar, whose duty it is to 
see that all documents presented in the High Court are 
duly stamped admits copies of judgments and decrees 
filed withan application under s. 81 (2), Govt. of 
Burma Act, which havenot been stamped as required 
by Arts. 6 to 9Court FeesAct, the applicant is en- 
titled to time to furnish the necessary stamps. U CHIT 
Huaine v. U Lon ang. 892 

Order dismissing appeal for non-payment of 

court-fee and failure to furnish security under 

0. XLI,r 10, Civil Procedure Code (Act V of 

1908), whether a decree—Review of order falls 

within Sch. II, Art.1 (d)—Civil Procedure Code 

(Act V of 1908), s. 2 (2), O. XLI, r. 10. 

An order dismissing an appeal for non-payment of 
court-fee is an order of dismissal for default within 
the meaning of s. 2 (2), Civil P. C. 

Anorder directing that the appeal should be dis- 
missed for non-payment of court-fee and for failure 
to furnish security, under O. XLI, r. 10 is not a 
decree within the meaning of s. 2 (2), Civil P. C. 

Such an order not being a decree, an application of 
reviex of the same falls under Sch. II, Art. t (d), Court 
Fees Act. N. Kayampu PILLAI, In re Mad. 894 F B 
Criminal appeals. See Judicial Committee Pi 

8 


T. 

Criminal Procedure Code (Act V of 1898), 
S. 4 (f). See Public Gambling Act, 1867, ss. 9; 
4,5 869 

s. 5 (2). See Public Gambling Act, 1867, 

ss. 3,4, 5 “ 869 

—_—_—-ss. 9,193 (2), 409, 195 —Sessions Judge 
can transfer appeal from order under s. 195 to 
Additional Sessions Judge who has jurisdiction 
to hear it. l 
The effect of s3, 9, 193 (2) and 409, Criminal P. C., 

is that an Additional Sessions Judge can hear all the 

appeals which lie to the Sessions Judge and the 

Sessions Judge has power to transfer any appeal he 

likes to the Court of the Additional Sessions Judge. 
Hencea Sessions Judge has power to transfer an 

appeal frum an order under s. 195 to the Additional 

Sessions Judge and he has jurisdiction to hear it. 

Appeals lie to the Court of the Sessions Judge and 

that Court includes both the Sessions Judge and the 

Additional Sessions Judge. CHANDRA Kumar DIKSHIT 

v., RAMESH CHANDRA PANDEY Oudh 664 

__. S3. 30 — Additional District Magistrate 
invested with powers under s. 30 acting under s. 39 
—His mere describing himself in record as 

` Additional District Magistrate and signing judg- 
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mentin same way, whether affects his exercise of 

powers under s. 30. 

It does not- matter what the Magistrate calls himself 
but what powers he really does exercise. Where the - 
Additional District Magistrate actually invested with 
powers under s. 30, Criminal P. C., acts in exercise of 
those powers, the fact that throughout the record of, 
the case he described himsslf as Additional District 
Magistrate and signed the judgment in the same way, 
cannot affect the exercise of powers under s. 3Q Hiau 
Court BAR AssocraTion, LAHORE v. EMPEROR 

Lah, 485 


— -_—-8.94—Application for production of dođu- 
ment—Court, when can order production —Such | 
order, if involves obligation on Court to give 
inspection of all books produced, to complainant — 
Question of inspection should be considered at later 
stages either at trial or inquiry or on special 
application. 

When an application is made toa Court or to a 
Police Officer in the mofussil, under s. 94, Criminal 
P. O,, for production of documents, the Court is bound 
to consider whether there isa prima facte case for 
supposing that the documents are relevant. If he 
thinks they are then he can order production; and of 
course, his decision may be infiuenced by a desire to 
prevent the boks being taken away or tampered with. 
But such an order for production, does not involve an 
obligation on ths Court to give inspection of. all the 
books produced, to the complainant, though the Court 
has power to order such inspection. The Magistrate 
must consider that question at a later stage of the 
proceeding, either at the trial or inquiry, oron a 
sp2cial application, ai which he can hear the accused 
as well as the complainant, and he should only order 
inspection of those books which the complainant 
satisfies him, ars really relevant. HussENBHOY ABDOOLA- 
BHOY LALJI v. Rasuip B, VERSHI Bom. 267 F B 


_—._—.§. 108—One witness coming from immediate”? 
neighbourhood and others from some little distance 
—Search, tf illegal. 

It is true that s. 103, Criminsel P. C, directs that 
the officer making the search shall take with him two 
respectable persons ‘‘of the locality.” It is, however, 
clear that, as far as the word ‘locality’ goes at any 
rate, this provision must be regarded as directory 
rather than mandatory. If, therefore, itis found that 
only one witness came from the immediate neighbour- 
hood, and the others came from some little distance, 
it cannot bə held that the search is on that account 
illegal. Emperor v. DARSHAN SINGH Lah. 106 
———— S. 106—Conviction under s. 75, Madras 

City Police Act (III of 1888)—Order under s. 106, 

propriety. l 

Where the conviction is under s. 75, Mad. City 
Police Act, the order under s. 106, Criminal P. C., is 
not called for. In re SIVAKALATHI GRAMANY 

Mad. 575 
—ss. 148, 120, 123. See Criminal Pro- 

cedure Cade, 1898, s. 397 891 
——--—-S. 144 (3)—‘'Public generally,” whether 

include members of public who are already in 

locality as residents or means only visitors from 
outside. 

It was intended by sub-s 3 tos. 144, Uriminal, P. 
C., to include members of the public who were already 
in the locality as residents, as well as visitors from 
outside. The proper interpretation ofs. 144 (3) is that 
the order may be directed to a particular individual 
and that when, because of the number of particular 
individuals it is impracticable for the Magistrate to, 
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issue notice to each oneof them, he can issue a general 
order ‘to tke whole number of such particular indi- 
viduals, here designated as “the public generally.” 
and such order, in respect of each particular indivi- 
dual, : will have the same effect asa separate order 
served upon him, provided of course that it has, bean 
so promulgated that it has come to his knowledge. 
The word “public” here does not only mean the 
torporate body pursuing its public avccation, but also 
means thg whole number of particular individuals who 
in the circumstances cannot be particularly addressed, 
The order will have effect, to control either the private 
or ygiblic actiong of every such individual according to 
its tenor. The intention of the sub-section is to extend 
rather than to limit the scope of the orders so as to 
include therein even casual or frequent visitors from 
outside the limits cf the particular Iccality within 
which the order is to have application. EMPEROR v. 
TursB KHAN Oudh 488 
————-S. 145. See Limitation Act, 1908, Art. 47 
444 
——_-—— 8. 145— Decision of commutation Court on 
question of poss:ssion— Magistrate can institute 
proceedings under s. 145 and investigate question of 
possession, 

Even where the commutation Court has given a 
decision on the question of possession, a Magistrate is 
“not incompetent to institute proceeding under s. 145 
and inwéstigate the question of possession. He can 
undoubtedly take into consideration the judgment of 
the commutation Court at an item of evidence in 
deciding the case, Ram KRIPAL SINGH v. SIDESHWAR 


kan 


SINGH Pat. 469 
—— —S, 146 (i). See Criminal Procedure Code, 
1898, 8:147 887 


——=S8.,147,146 (1)—Dispute whether right 
existsin. counter petitioner to take rain water from 
field of petitioner through bund separating:petition- 
er’s field from counter-petitioners— Magistrute 

“unable to decide one way or other—He should take 

action under s. 147 and not s. 146 (1). 

Where in caseof a dispute whether a right existed 
in the counter-petitioners to takerain water from the 
field of the petitioner through the bund sepirating the 

etitioner’s field from the counter-petitioner’s field the 
agistrate is unable to decide one way or the other, 
he should act under s. 147, Criminal P. ©., which 
deals with disputes with regard to easement and not 
order attachment under e. 146 (1). M. N. M. CHELLIAH 

PILLAI v. RaMIAH THEYVAR Mad.887 

Ss. 164 — Confession recorded under—No 
form of questions is prescribed by s. 164 (3) from 
which Magistrate must satisfy himself that he 
believes that confession was made voluntarily— 

Defect in complianze with s. 164 can be cured 

under s.533 by tuking Magistrate’s evidence. 

A. confession recorded under s, 164, Criminal P. C., 
cannot be said to be bad merely because it does not 
disclose all the questions and answers put and re- 
ceived. Allthat the law requires is that the Magis- 
trate should put some questions to the accused so 
that it may appear satisfactorily thatthe accused was 
making a voluntary statement. No formof questions 
is prescribed by s. 164 (3) from which the Magistrate 
must sptisfy himself that he believes the confession 
was made voluntarily. The question recorded us 
having been put and the answers given as well as 
the demeanour of the accused may well have convinc- 
ed the Magistiate that the confession was a voluntary 
one. Moreover under s. 533 a defect in the compli- 
ance with the provisions of ss. 164 or 364 can be 
cyred by evidence taken by the Court before which 
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the confession or stateneat of the accused person is 
tendered: 

Held, that the confes3ionn was a voluntary confes 
sion and was admissible in evidence. EMPEROR v. 
DUBAI Pat. 852 
— S. 164— Statement under, if governed by 

Ividence Act. 

Odtter.— Statements under s. 164, Criminal P. C., ure 
as much g,verned and controlled by the Evi. Act as 
are other statements which are to be proved orare 
recorded in Court. ALI Gomar Maur MaAOHI v. IMPE- 
ROR Sind Gi 

S. 164—Whether confession is voluntary 
or not 25 question of fact. 

Per Rowland, J.—It is a question of fact for the 
trial Court whether a confession was voluntary or 
not. IIMPEROR v., DUBAI Pat. 852 
S. 165 (3)—Seztion 165 (3), applicahility 

of, to case where officer in process of conducting 

search himself has part of it done under his own 
direction and in Ris own presence by one of his 
subordinates. 

Section 165 (3), Criminal P. C,, refers to a case where 
the officer is himself unable to conduct the search and 
deputes somebody else to do so. It has no application 
t>acase in which the officer in the process of cən- 
ducting that search himself, has a part of it actually 
done under his own directicn and in his own presence 
by oneof his subordinates. Emperor v. DARSHAN 








SINGH Lah. 106 
—-—— S., 190. See Public Gambling Act, 1867, 
ss. 3, 4, 5 869 





ss. 193 (2), 195. See Criminal Precedure 

Code, 1698, s. 9 664 
—~ — S. 195—Criminal pro e-dings, when should 

be sanctionsd—Public interest — Appeal in such 

cases—Nolice to Public Prosecutor or Government 

Pleader. ; 

In sanctioning the prosacution the Court should con- 
sider not only whether there is a prima facie case but 
alsə whether it is, against the public interest to allow 
criminal proceedings to beinstituted, which must also 
imply the conside:aijon asto whether it isin the public 
interest they should be instituted. 

Held, on facts thatit was not in the public interest 
that the prosecution should priceed. 

In an appeal against theorder of the Distrist Judge 
directing tiat a complaint should be laid in the Court 
of the Megistrate hiving jurisdiction charging the 

etitiones wih offencəs under ss, 199, 209, 210 and 420, 

. P. C., and where the matter is civil from the point 

of view of whether the Civil P. O., applies it is desir- 

able that notice should goto the Public Prosecutor 

rather than to the Govt. Pleader as he is the appro- 

priate law officer to dzal wath questions relating to 

prosecution e. g, perjury and similar offences. S. 
KC UPPUSWAMI CHETTIAR Vv. SOBBARAYA OHETTIAR 

A Mad. 128 

— S. 195 (1) (b). See Criminal Procedure 

Code, 1898, s. 476 i 
——— S. 195 (b). See Criminal Procedure Code, 

1898, s. 204 104 
—— s. 197. See Railways Act, 1899, s. 3 (6) 
394 
See Criminal Procedure Code, 





——. s. 198. 
1598, s. 259 54 
—— sS. 202. See Penal Oude, 1860, s. 211 
557 
ss 202, 195 (b) — On complaint to 
Police person arrested and releaseg on bail—Bail 
enlarged—Magistrate subsequently discharging him 
on Police report that no offence was disclosed—- 
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Proceedings under s. 211, Penal Code (Act XLV 
of 160) — Complaint of Magistrate is neces- 
sary. < 
. On a. receipt of a complaint the Police started in- 
vestigation ard arrested a person and released him on 
bail. The bail was subsequently enlarged on an ap- 
plication bythe Police, After further investigation, 
the Police made a report, to the Magistrate that as no 
offence had been disclosed against the person, he be 
discharged and bail bond carcelled. The Magistrate 
passed an order discharging him : 
- Held, that the Magistrate could act upon the report 


` of a Police Off€cer, as to the result of a Police inquiry 


undertaken under the Code in accordance with the 
powers conferred upon the Police, and could discharge 
an accused person without further inquiry. But in 
such a case the crder of the Magistrate is a judicial 
order, thérefore, the alleged false charge was made in 
or in relation to, a proceeding in Court. It resulted 
in the man being actually arrested and broyght before 
the Magistrate and dealt with by the Mugistrate, 
Therefore, fcr proceeding against the complainant 
under s..211, I. P. O., the complaint must be that of 
the Magistrate, and not of the person who was wrongly 


accused. J.D. BOYWALLA v, SoraB RustomJr ENGINEER 
ae AE | Na Bom. 104 
wa S. 208—No request by accused toproduce 


_. evidence — When asked to put in list of defence 
. Witnesses, accused stating that he did not wish to 
examine any defence witness—Commitment cannot 
be quashed. a 
_ All that s.. 208. Criminal P. ©., requires is that if 
the accused wishes to produce evidence, the Magistrate 
must record the same. . aan 
; „Hence where the Magistrate does not examine. the 
.défence witnesses wh n.there was, no request by the 
‘accused to produce: the evidence and especially when 
after, being asked „to put in a list of defence witnesses 
the accused states that he. does -not wish to examine 
any witnesses, the commitment cannot be quashed, on 
the ground that the Magistrate has not éxamined the 
defence witnesses. AHMAD DIN v. EMPEROR . | 
Lah. 893 


—_—— ss. 208, 347, 540 -Duty of prosecution 
to examine before committing Magistrate all wit- 
nesses they intend to call and exuminein Sessions 
Court—Failure to do so, when vitiates trial. . 
While it should be the general rule that the pro- 
secution should’ call and examine before the commit- 
ting Magistrate’s Court all the witnesses they intend 
to call and ¢xamine before the Sessions Court, failure 
‘to do so will not necessarily vitiate a trial, I'he final 
consideration is that of prejudice to the accused, 
ALI.MURAD Vv. EMPEROR f Sind 363 
—— SS. 236, 237, 423 (1) (b)—Theft and 
demanding . illegal gratification for return of 
`- articles stilen — Person charged with one, if can 
_ be alternatively charged with other—Convjction fer 
‘etther offence when accused is not so -charged— 
Legality... a ee ae ee 
. Where a person is charged under s. 379, I. P, C., 
with theft, he can be, in the alternative charged with 
demanding. illegal gratification for the return of the 
articles stolen, -:The Court can convict the accused of 
either offence even if he has not been charged with it. 
‘Kina.v. MAUNG Hra Pe _. Rang. 714 
Se 239 (d) — Offences under ss. 211, 323, 
342, Penal. Code, committed in course of same 
transaction — Joinder of charges is not illeyal in 
view.of s, 239 (d), Criminal Procedure Code (Act V 
pop B Oe ee 
''The-offences under ss, 211, 323 and 342 committed 
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in the course of t.e same, transaction can be jointly. 
enquired into and a joinder of, these-charges.is. nct 
illegal <A joinder of charzcs is clearly permitted by 
s. 293 (d) of the Criminal P. O. BALAK RAM V. JIMPE- 
ROR z w ; l . . Oudh 262 
— S. 247 — Absence of complainant on date of 
hearing of case—Case not adjourned — Magistrate 
must acquit'accused—-Case proceeded- with—Proce- 
dure is illegal. Ban E aa : 
Under s. 247, Criminal P. C.,. where the complainant 
is absent on the day fixed for the hearing.of the case 
the only course which is open to the Megistrate is to” 
acquit the accused or to adjourn. tha hearing 'ofe the 
case, and not to proced with the hearing. Where, 
therefore, the complainant is absent onthe diy of the 
hearing of the case and the .Magistrate does not ad- 
journ the hearing of the case but continues the trial 
of the aceused, the vrecedure followed by the Magis- 
trate is entirely illegal and sufficient to justify the 
quashing of the conviction. SUDHIR KUMAR NEOGI v. 
EMPEROR Pat. 548 
- — S. 247 —Scope of s. 247—Summons case— 
Magistrate, if has discretion to adjourn hearing- or 
proceed with it. ut 
Section 247 evidently lays down the ge:.eral principle 
that a:person charged with a summon .case.offence ig 
entitled toan acquittal if the -complainant -is absent 
without sufficient cause ,.,But, the “body of the section 
aul the proviso.clearly. indicate that evenin a summons 
case the Magistrate hasa digcretion in. proper cases to 
adjourn the hearing or -proceed with the case. .U Tin 
KING ` Rang. 54 
——— S. 253 — Amount of evidence. needed. in 








treating complaint groundless. 


"e AR 
| The,amoynt of -evidence which. would .enable a 
Magistrate to say. that.a . particular charge Was ground- 
less entirely. depends on circumstances. No~general 


ule or difettion except that he ‘is required :to' arrive 


at -his*‘conclusion judicially and not: capriciously is 
likely tobe of any use. MUHAMMAD IBRAHIM v. T: C. M, 
NAUGHTON , >.<- Sind 755 
- 55. 258, 252, 256—Sections should be 


in s. 253 .(2), 

meaning explained, So. ty T 
Both" es 252 and .256, Criminal P. C:, must be 
read with $:'253 of the Code, ands. 233 cannot be 
robbed of its proper purpose by. reason of s. 252 or 
c. 256. ‘he word “groundless’ in sub-s. (2) of s. 253, 
means, when there are no good grounds for the charge. 
It is, of course, possible to say that the charge is not 
groundless when there are-bad grounds in support of 
it: but that is not the meaning.of the words there 

used.. MUHAMMAD IBRAHIM v. T. C, H. NAUGHTON 

Ne . Sind 755 
(2\—S, 253.(2) held properly 


i 


read together— Word “groundless” 





applied, o% be ras A 

Where the Magistrate arrives at the conclusion 
from the complaint and the complainant’s evidence, 
that the defects in the complainant’s -case could not 
be made good even if. all his witnesses . said every- 
thing jn- his favour and dismisses. the complaint.:as 
being. groundless without examining .the complainant’s 
witnesses, the provisions of -s.‘203 (2) are completely 
satisfied, MUHAMMAD IBRAHINM v.. T. O. H. NAUGHTON 
sa a? L CTN r “and 755 
Ss. 259—Death of .complatinint—Cryminal 

, proceeding, : whether. abates—Discr.tion under 

s. 259 to:discharge accused or continue trial.. 

The death of the complainant does not abate the 
criminal: proceeding. Where the offence is compoun- 
dable or non-cognizable, the Magistrate has a discretion 
under s, 259 either to discharge the accused or «to 


” i 
’ 
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continue with the trial on the death of the complainant. 
U Tin Mauna v. THE Kine Rang. 54 
——— Ss. 259, 198—Complainant Polic: Officer 

alleging defamation against himself and Police an 

. general—Complainant dying—S. 259 held applied 

and discretion in proceeding with case properly 

exercised—sS. 198 held limited only Court’s power 

to initial cognizance. . 

` A complainant in a case under s. 500, I. P.C., who 
ewas a Police Officer, alleged defamation against him- 
self and the Police force in general. On his death 
subsequéhtly: 

Held, that s, 259 applied and the only way in which 
the, Magistrate could exercise his discretion under that 
secfion was to continue with the trial and not to dis- 
charge the accused. 

Held, further that s. 198 only limited the power of 
the Court to initial cognizance of the offence: once 
the Court had seisin of the case there was nothing to 
prevent ths Court proceeding with it. U Tin MAUNG 
v. THE KING Rang. 54 
--§, 297—Charge to jury— Judge expressing 

opinion but cautioning jury that they ure not bound 

to accept it and should furm their own opinion— 

Held no misdirection. 

‘Judge properly cautioned tke jury by telling them: 
“You are the sole judges of the facts but you will 
accept the law as I explain it. lt is my dnty also to 
sum up the evidence on both sides and in doings) I 
shall have to express my opinionon matters of fact, 
but you are not bound to accept those opinions. You 
must make up your mindsfor yourselves on all matters 
of fact?” 

Held, that there was no misdirection. SYEDALI 2. 
EMPEROR , Cal, 684 
Ha 297—Complaint by witness—To say to 

jury that complaint can only be used as corro- 

-boration of witness’s deposition in Sessions Court 

amounts to misdirection—Direction by Judge to 

jury that if accused was present at village on 
e night of murder of his wife, it will follow that 
he slept with her on that night held erroneons. 

Statements ia the petitionof complaint filed by a 
witness can be used to contradict the witnees under 
the terms of s, 115, Evi. Act, or to impeach his credit 
under s. 155 as well as corroborate him under s. 197. 
of the Act. To say, therefore, that sucha statement 
can only be used as corrobration of the deposition of 
the witness in the Sessions Court isa clear mis lirec- 
tion. . 





It was alleged that the accused had gone to bed with - 


his wife in the same room on the night of murder. 
The wife was found to have been murdered in the 
morning and the husband was missing. There was 
no direct evidence to show that the accused slept with 
his wife on the night of the murder: 

Held, that the direction given by the Judge to the 
jury thatifthe accu-ed was present at the village, 
it would follow that heslept withhis wife that night 
was clearly erroneous because it did not necessarily 
follow that because a man was seen in the village on 
a particular day he must have slept with his wife on 
the night. ABDUL LATIF v. EMPEROR Cal. 489 
——§s. 342. See Criminal Precedure Code, 

s. 026 l 5 
—_— s. 342 (4). See Criminal Procedure 

1888, s. 539-A 4 
5, 845, Sec Criminal Procedure Code, 

s 435 - : ; 6 
——— 5. 345—Appeal against acquittal under 

s. 315, when entertained. 

The presentation of an appeal against an order of 


++ 
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acquittal under s. 345, Oriminal P. C., is not a 
proper procedure. Such an appeal shoyld no be 
entertained in the. absence of proof of the grossest 
misuse of the sole discretion of the Magistrate to allow 
or refuse the compromise between the complainant and 
the accused. EMPEROR v., GOURISHANKAR BOHIDAR - - 


Pat, 604 
——— sS. 347. See Code, 

1898, s. 208 3863 
_——ss. 850 (1) and 350 (í) (b) Proviso— 

Distinction between s. 350 (1) and s. 350 (1) 

Proviso (a) and effect of, explained. 

The effect of an accused person demanding the re- 
summoning and re-hearing of witnesses under proviso 
(a) to s. 350 (1), Criminal P. G. is not the same.as 
where a Magistrate himself recommences a trial under 
sub-s. (1) of s. 350. When a Magistrate ‘“‘re- 
commences”? a trial under sub-s, (l) of s. 350 he 
leaves everything in the previous trial behind, but 
when he commences proceedings under proviso (a) of 
s. 350 (1) and the accused demands all or some ‘of the 
witnesses to ba re-summoned or re-heard, he does not 
do so. He does fot recummence the trial. -He 
continues the trial begun by his prede:essor. The 
effect of an accused demanding that the witnesses 
should be re-summoned and re heard under proviso 
(a) is not to annula charge already framed in previous 
proceedings; the charge subsists and the accused may 
be acquitted; they cannot be discharged. No distinc- 
tion can be drawn between a case where an accused 
wants all the witnesses re-summoned and re-heard 
under Proviso (a) and a case where an accused wants 
only some witnesses re-summoned and _ re-heard, 
MOOSAJAN v. BAOHAYO Sind B44 
———— S. 350 (3)—Case sent from one Magistrate 

to another for re-trial from particular point as 

result of order of Sessions Judge—S. 350 (3), if 

- applies. 

Where a case has been sent from one Magistrate to 
another for re-trial, even, if it is only from a particu- 
lar point in the trial andas a result of the order of 
the Sessions Court, s. 350 (3), Criminal P. O., will 
bə applicable. A case sent back by the Sessions Court 
to the District Magistrate for the re-trial of the 
accused and which. is to proceed from a particular 
point may be tried by the came or another Magistrate, 
but ifthe casa is transferred by District Magistrate 
to another Magistrate, s. 35) (3) would be applicable. 
VIRUMAL SEOOMAL V, JIMPEROR Sind 275 
386. see Criminal Procedure Code, 1898, 


Criminal Procedure 


———— 5. 


g. 458 563, 691 
_——— Ss. 397, 123, 120, 118—Sentence under 
Criminal Tribes Act (III of 1911), s. 22 (2) (a), 
to commence after expiry of two other sentences 
for theft and for default in giving security under 
3. 193 =S., 397, Proviso 2 and Provisol, if apply 
—Proper procedure in awarding sentence indicated, 
The Magistrate directed a sentence of six months 
rigorous imprisonment under s, 22 (2)(a); Criminal 
Tribese«\ct, to commence after the expiry of two other 
sentences of imprisonment, one of 12 months for an 
offence of theft and another a sentence of one year's 
rigorous imprisonment passed in default of giving 
security under an order made under s, 118, Criminal! 


PO. 

Held, ʻi) that proviso 2 to s. 397, Criminal P. O., 
did not apply because the sentence for the offence 
under the Oriminal Tribes Act was not passed while 
the sentenca of imprisonment under s. lz3, Criminal 
P. C., was being undergone: 

(ii) reading ss. 120 and 123, Criminal P. O., toge- 
ther the accused person who was septenced to-underga 
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imprisonment in default of security andat the samb 
time was undergoing a substantive sentence of 
imprisonment for another offence should be called 
upon to give security only after the expiry of the 
substantive sentence of imprisonment and the order 
committing the accused, under s. 123, Criminal P. C., 
in default of giving security, shosld not be made 
until after the sentence of substantive imprisonment 
has been undergone; 

(tit) that the first proviso to s. 397 also would not 
apply and so far as the substantive part of s. 3°7, 
Criminal P. C., wasconcerned tha sentences for the 
offence of theft and under the Criminal Tribes Act 
would only run concurrently if a special order was 
made by the Magistrate. - 

The order of the Magistrate was modified by direct- 
ing that the sentence of imprisonment for the offence 
under the Oriminal Tribes Act should commence on 
the expiry of the sentence of imprisonment for theft 
and that the order of imprisonment for failing to 
give security should be passed and the period of 
imprisonment for default should commence from the 
date of expiry of the sentence of imprisonment for the 
offence of theft. Emperor v. Fazun Kauss MUHANM- 
MAD Sind 894 
———— s. 403. See Criminal Procedure Code, 1898, 

s. 435 604 


———-sS. 403—Acguittal for particular overt act 
of cheating, is no bar to prosecution of accused on 
charge of conspiracy to commit series of acts of 
o eng! Code (Ast XLV of 1860), ss. 420, 
Overt acts may propərly be looked at as evidence 

of the existence of a concerted intention and in many 

cases it is only by means of overtacts that the exis- 
fence of the conspiracy canbe made out: but the 
criminality of the conspiracy is independent of the 
criminality of the overt act. An acquittal for the 
particular overt act of cheating R cannot bea bar to 
the prosecution of the accused on a charge of con- 
spiracy to commit a series of acts of cheating or again 
on a charge thathe in pursuance of such a conspiracy 
had successfully cheate1 S or had unsuccessfully 





attempted to cheat A. Empzrorv. GOURISHANKAR 
BoHIDAR Pat. 604 
—8S. 409, See Criminal Procedure Code, 1898, 

8.9 l 664 
——s. 423 (1) (b). See Oriminal Procedure 
Code, 1898, ss. 236, 237 714 


———SS.423 (1) (b)—Retrial, whether can be 
ordered from stage at whieh error was committed 
in trial. 

The words in 8, 423 (1) (>), Criminal P, C., autho- 
rizing a Court to order a re trial aro sufficiently wide 
to authorize a re-trial from the point at which the 
error in the trial has been committed, provided that 
the accused was not otherwise prejudiced. VIRUMAL 
SEOOMAL V. EMPEROR Sind 275 


—— 88. 435, 345, 403—Revision against 
order of Sessions Judge refusing to direct further 
enquiry—What Crown must.show—There was held 
no ground for interference in revision, 

In order to succeed in application for revision against 
an order of Sessions Judge refusing to order further 
Inquiry itis for the Crown to show that the Magis- 
trate has passed an order amounting to the dismissal 
of accmplaint orthe dischargeof an accused por- 
son. 

A complaint wasa simple complaint of cheating 
the complainant. There was, however, mention in the 
complaint of s. 489-A-120 of the I. P. C., but that was 
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a matter of which the Magistrate did not find, any 
evidence. Nothing was said in the pstition about œn- 
Spiracy and n> reference was made to s. 120-B. This 
pstition was referre l tothe Police for investigation 
and report and the Sub-Inspestor reportel “the charge 
is well provelagainstthe accused under s. 490, 1. P. 

.’ There was nothing in the Police report about 
any conspiracy. A petition to compromise the caso 


was made by the parties and the Magistrate granted s 


p2rmission to complainant to compound the case and 
acquitted the accused under s. 345 (2), Criminal P. C. 
The Publie Prosecutor objected to the compromise on 
behalf of the Crown on theground that one Z, the 
accuse and some others had formed a eonspiracy and 
were cheating psople and that framiag of 
under s. 12)-B was necessary : 

Held, that in the circumstances in which the case 
was put forward by the prosecition, there was no 
ground for iotarference in revision unless and until 
there was placel before the Magistrate either 2 fresh 
complaint or a Police report of facts amounting to an 
allegation of the offance for which it was sought to put 
either Z or the accused or both on trial. Emperor v. 
GOURISHANKAR BoHIDAR Pat. 604 
———— S. 435 (2)—Appeal before Deputy . Com- 

missioner remaining undisposed of—Reference, if 

canbe made, 

The Deputy Commissioner cannot make a reference 
to the High Court under s. 435 (2), Oriminal P: O., 
when the appeal by the accused is pending undispos- 
ed of, before him. Even if the letter of reference ba 
taken to bé a disposal of the appeal so far as the par- 
ticular accused is concerned, he cannot make the re- 
ference, when the appeals by the other co-accused still 
remain undispozed. EMPEROR v. Kumara MUNDA 

Pat. 402 

———— S. 439—Duty of High Court to see, in case 
brought to its notice that conviction is according to 
law and sentence not exeessive—Application under 

s. 439, made against conviction by Bar Association, 

if maintainable. 

Jt is the duty of the High Court to see in any cage 
which may be brought to its notice, that the conviction 
is in accordance with law, and the sentence notexces- 
sive. Hence even where the convict dosa not contesti 
his conviction, an application under s. 439, Oriminal 

C., against that convictinnon behalf of the Bar 
Association can be maintained by the High Court. 


a charge ` 


Hias Court Bar Assooration, LAHORE V., EMPEROR . 


Lah. 485 

———— s. 4389 —First revisional Court . holding 

alleged nuisance proved—Tasz held could not be 
re-opened on merits in second revision. 

In its order on revision the first ravisional Court 
stated thatthe finding of the lower Court that the 
alleged. nuisance was proved was correct. In the 
second revision the party attempted to re-open the case 
on merits : 

Held, that in the circumstances it was t7 late to re- 


open the cass on the merits. RAM LAL v. EMPEROR 
Lah. 225 
—— —- S. 439 (6). See Criminal trial 244 


—— ——35. 476, 195 (1) (b)—0 ffenze under s. 193 ° 
Penal Code (Act XLV of 1869), in connection with 
proceeding before Munsif —O ffence falls under 
s. 195 (1) (b) and complaint under s. 447 as neees- 
sary—Fact that Munsif also complained that 
offences under sections to which s. 476 does not 
apply were also committed, whether ground for 
cancelling complaint under s, 193, Penal Cale 
(Act XLV of 1869). 

Where one of the offences alleged, is an offence under 


—t--—— 885, 476-B, 476, 
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s. 193, I. P. O., in connection with a proceeding be- 
fore the District Munsif, such an offence clearly falls 
under s.195 (1) (5), Criminal P. C., and a complaint 
under s. 476, Criminal P. Q., is necessary. The fact 
that the District Munsif has also complained that the 
facts establish offences under other s3ctions to which 
s. 478, Criminal P. C., has no application, isnot a 
ground for cancelling the complaint which was valid and 
necessary so far as the offence under s. 193, I P.O, 
was concerned. In re PAPELLUGARI Veera REDDY 

e Mad, 2T 
—-—— S.476-B. See N. W. F. P. Courts Regula- 

tion, 1931, s. 30 760 
195—Penal Code (Act 

XLV of 1860), s. 182—-Pirst class Magistrate re- 

fusing to make complaint under s. 182, Penal Code 

—Appeal from order lies to District Magistrate 

and not to Sessions Judge. 

Reading ss. 195, 476 and 476-B, Criminal P. O., 
together it is clear that in case any offence under 
ss. 122 to 188, I. P. G., is committed the publie 
servant concernedor the public servant to whom he 
is subordinate can make a complaint. Where a public 
servant isa Court he is subordinate to the Appellate 
Court as defined in el. (3)of s. 195, Criminal P. aF 
only when the offences are those mentioned in cls, (b) 
and (e) but not in respect of offences mentioned in 
cl, (a). Hence an appeal from an ordor of a first class 
Magistrate appointed under s. 12, Criminal P. C., 
refusing to make a complaint under s. 162. LPO, 
lies to the District Magistrate and not to the Sessions 
Judge. CHANDRA Kumar Dixsuit v, RAMESH CHANDRA 





PANDEY Oudh 664 
S. 488. See Criminal Procedure Code, 1898, 
s. 490 563 


- ———— S, 488—Age of girl is immaterial. 


Section 488 of the Criminal P, C., doesnot limit the 
right of maintenance to minors. The age of the girl 
is immaterial, T, Kannran NAIDU v. RAJAMMAL 

Mad. 16 

S-488—Compromise petition—Wife en- 
titled to recover maintenance by “execution ac- 
cording to law” — Expression held meant accord- 

ing to s. 488 (3). 

In proceedings under s. 488, a compromise petition 
filed by both the parties provided that in case of 
failure on the part of the husband to pay the main- 
tenance allowance as agreed the wife.would be entitled 
to have the amount realized by “execution according 
to law” : 

Held, that the words ‘‘execution according to Jaw”? 
meant in accordance with the provisions of s. 4&8 73). 
DEBJANI Biswas v. Rasrx Lat Biswas Cal. 527 
S.488—Compromise petition fixing main- 

tenance allowanc2 filed by both parties — Proper 

order to be passed stated. 

Where in proc2edings under.s. 483, Criminal P. C., 
& petition of compromise fixing the maintenance allow- 
ance is filed by both the parties, the proper order to 
be passed by the Magistrate is “petition of compromise 
filed. “Order in terms of compromse,’”’ and not “case 
amicably settled. Petition of compromise filed. Rule 
discharged,” DEeBJANI Biswas v. Rasik LaL Brswas 

; Cal. 527 
~———— 8. 488—Order lawfully made under s. 488, 
whegher on, compromise or otherwise is enforceable 

under s. 488 (3). 

An order lawfully made by a Magistrate under 
s. 488, Criminal P. C., whether on compromise or 
otherwise, must bedeemed to be enforceable in the 
manner provided by sub-s. (3) of s. 488. DrBJANI Bis- 
was v. Rasik Lau Biswas Cal, S27 

e 
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—_—_—_— 488, 
method. 


The only method provided for the recovery of costs 
awarded i3 by distress warrant (s. 388), and it is only 
for default of payment of each month’s allowance that 
imprismnmeat may be awarded. Mauna Tun ZAN v. 
Ma MyAING Rang. 563 
ss. 488, 386—Magistrate under s, 488, 

an attich immovable property—Proper proce- 

ure. 

Under s. 488, Criminal P. C., a Magistrate has no 
jurisdiction to attach immovable property. The amount 
due in cases under s. 488, can be realized inthe same 
manner a3 fines and if immovable prop2rty is to be 
attached, the warrant of sale should be sent to the Col- 
lector in accordance with s. 336, Criminal P. C. anu 
SINGH v. PUNJAB KAUR Lah, 691 

S. 488 (3)—Refusul to pay maintenance 
ordered by Magistrate—Imprisonment, when should 
be ordered. 

Where the person ordered to pay maintenance, 
refuses to pay it, the Magistrate cannot straightway 
order him to be committed to jail; the first thing that 
must be done is to issue a distress; warrant, under 
s. 488 (3), Criminal P. O., and it is only for the whole 
or part of each month’s allowance that remains unpaid 
after the execution of the warrant that imprisonment 
may be awarded. Maune Tun Zan v. Ma MYAING 

Rang. 5683 

— — 8. 488 (3, (7)—Sentence of imprison- 

ment a second time for default in respect of same 
identical arrears, legality. 

A defaulter may be sentenced to one month’sim- 
prisonment in respct of the arrears for each month or 
a further broken period but he cannot be sentenced to 
impris»nment a second time for default in respect of 
the same identical arrears. Maune Tun Zan v. Ma 
MyYAING Rang. 563 
—— ss. 490, 488—Order for maintenance 

tf can be enforced by any Magistrate or only by 

Magistrate mentioned in s. 488 (1). 

Section 490, Criminal P. O, gives an alternative 
renedy by enabling an application for execution to be 
made direct tothe Magistrate within whose jurisdiction 
the person against whom the ordsr is passed may be, 
as well as to the Magistrate who passed the original 
order, or his successor. Such a Magistrate need not be 
2 Magistrate of the categories or have the powers 
prescribsd in s. 483, All that the Magistrate is re- 
quired to do is t> execute the order after being satisfied 
as to identity and non payment. The Magistrate ig 
nət allowed to gə into any other question, i. e., whether 
the status of the parties has altered since the order was 
made. Maune TUN ZAN v. Ma MYAING Rang. 563 
— — 8S. 490, 438 —Power to ordzr imprison- 

ment, whether excluded by s. 490. 

It is incorrect to say that the power to enforce an 
order of maintenance des not nec3ssarily include the 
power tesentence to imprisonment. There is no such 
limitation in s. 499, and s. 488 (3) shows that the power 
to levy a distress warrant and where that fails to sen- 
tencs to imprisonment are part and parcel of the same 
process in execution and these are the only two methods 
of execution which are allowed. Of cours3 the power 
of a Magistrate to sentence to imprisonment under s. 490 
does not mean that the Magistrate can exceed his 
ordinary powers conferred by s. 32 of the Code. Mauna 
Ton Zan v. Ma MYAING Rang. 568 
—— S. 526—Apprehension of being convicted 

18 no reason for transfer. 

An accused is only entitled to transfer if he has a 
reasonable apprehension of an unfair trial. Every 


386 —Costs—Recovery of, 


_— 
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‘guilty criminal must haves a reasonable apprehension 
of being convicted : and apprehension of being convict- 
ed is nọ reason for a transfer. CHUNI LAL LAOCHMAN 
Das ZARGAR v. EMPEROR Lah. 816 
— 5. 526 — Complainant's application for 

transfer of case - Precaution to be taken—Presecu- 

tion by Police andin hands of Public Prosecutor— 

Application by private complainant — Very strong 

grounds necessury for exercising powers of trans- 

er. 

A complaint’s application for transfer of a cass 
should be scanned more narrowly than that of an 
accused person. In a charge which is instituted ona 
Police Report and in which the prosecution is in the 
hands -cf the Public Prosecutor exceptionally strong 
grounds would have to be shown before the High Court 
would exercise ite power of transfer as the insuance of 
a private complainant. GHULAM RASUL v. EMPEROR 

l Lah. 467 
——-— S, 526—Complainant receiving wound at 

time of Assembly electton—Accused prosecuted by 
- Crown — Magistrate trying case owning land in 

village of which compliinant was lambardar—Com- 
plainant and Magistrate taking opposite side in 
election—Complatnant applying for transfer of 
case— Case held must be transferred. 

A complainant received at the time of Assembly 
élection an incised wound on the shoulder and the ac- 
cused were prosecuted by the Crown unders. 326 and 
other sections of the J. P.O. The complainant applied 
for transfer of the case after only two witnesses had 
been examined. The Honorary Magistrate: who was 
trying the case owned land in the village of which the 
complainant was a lambardar and they took opposite 
sides in the election. ‘The Crown opposed the applica- 
tion: — 

Held, that in , the circumstances of the case it was 
not desirable that the case should be tried by the 
Honorary Magistrate concerned and must be trans- 
ferred. GHULAM RASUL v, EMPEROR Lah. 467 

:—-— S. 526 — Court should be cauttous in pass- 
ing remaires during the conduct of the case—Re- 
marks held created appréhension, 

Courts should be very cautious in making observa- 
tions during the course cf a trial, because in dealing 
with a petition for transfer the superior i ourts have to 
see whether or not particular observations made by the 
Court will raise a reasonable apprehension in the mind 
of the accused that he would not have a fuir trial in 
that Court. Observations that the prosecution wit- 
nesses who did not support the story of the prosecution 
are won over and further that their evidence would not 
affect the merits of the case, must necessarily raise such 
an apprehension in the mind of the accusel that he 
would not get a fair trial. l l 

Tle fact that the Magistrate insisted on a petition 
on 12 annas stamp being filed for whatever objection 
raised by the accused, would certainly create an ap- 
prehension in the mind f the accused with tpg ard to 
the impartiality of the Court, especially when the 
Magistrate had observed that the witnesses had been 
won over and that their statements would not affect 
the merits of the case against the accused. Munar 
PANDEY V. EMPEROR Pat. 582 
——— s. 526—Magistrate allowing inadmissible 

evidence to be brought on record—If ground for 

transfer. 

The fact that the Magistrate has allowed certain 
pieces of inadmissible evidence to be brought on the 
record would by itself may indicate an error of. law, 
and not necessarily any bias in the mind of the Magis- 
trate. MUNAR PANDEY V. EMPEROR Pat, 582 
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——— ss. 526, 342—Examination of aceuséd 
under s. 319 before close of prosecution case, if 
ground for transfer. 

The fact that the Magistrate has examined the ac- 
cused under s. 312, Criminal P. O., exhaustively before 
the prosecution case was closed by itself would not show 
that thare wa3 any bias or prejudica in the mind of the 
Magistrate. Section3£2 authorises 2 Magistrate ina 
criminal case to examine the accused at any stage of the” 
trial in order to have the evidence before him clarified. 
The stage at which examination under s. 312 isim- 
perative is after the prosecution has closed its case. 
‘This point is not such as would entitle the accused 
to claim a transfer, MUNAR PANDEY v, EMPEROR 

f - Pat. 582 . 

S. 533. See Criminal Procedure Code, 1898, 

5 





s. 161 . 8 
———— ss. 539-A, 342 (4)—Applicability of 

s. 539-A to accused—Accused falsely stating in 

affidavit that his statement by Magistrate that he 
_ was previously convicted is wrong—Accused can be 

convicted under ss. 199 and 193, Penal Code (Act 

XLV of 1860.) 

Where an accused in his affidavit states falsely 
that the statement by the Magistrate that the accused 
was ‘convicted previously for a certain offence was 
wrong, he can bs convicted under ss. 199 and 193, 
I. P. U., inasmuch as the affidavit was required to be 
sworn under thelaw. Section 539-A, Criminal P. O., 
applies tə an accused as well. Mantas Sinau.v. EM- 
PEROR i All. 480 
— S. 540, ; 

See Criminal Procedure Code, 1898, s. 208 `~ "368 

See Criminal trial 319 
Criminal Trial — Abatement— Death of com- 
-` plainant, if abates proceedings. See Criminal Pro- 

cedure Code, 1898, s. 259 54 

Adjournment — Adjournment of criminal 
case sine die. 

The Criminal P. O., does not contemplate adjourn- 
ments of criminal cases sine die buton the contrary, 
what the law contemplates is due dilligence and im- 
partiality in the prosecution of criminal cases. ‘It is 
not the law that a criminal case should linger long, 
NAZARALI SULTAN MUHAMMED v. ILMPEROR Sind 751 
-— ——-Appeal—Cannot be admitted, on limited 

ground only. l ; 

An appeal cannot be admitted only on a limited 
ground e. g., on the question of sentence only. SUDHIR 
KumMArR NEOGI v. EMPEROR Pat. 848 
Bail—Canzellation of —Accused already on ` 

bail —Setting up of alibi by accused— Whether 
` con tuct entailing cancellation of bond. 

Where an accused is already out on bail the fact 
that inthe meanwhile he puts in a patition setting up 
an alibi, is not such a conduct on his part a3 to make 
it necessary.to cancel the bail bond. -IKUNJA BIHARI 
CHANDRA V., EMPEROR = * Pat.476 
—— ——Confession—Recording of. 

Per Meredith, J.—One of the questions which the 
Magistrata recording the confession should ask is; 
“why are you making this confession, knowing ‘that 
it may be used against you?” Dixson MaALI?v, Em- 
PEROR Pat. 597 
—_—-——- Confession — Retracted — Use against co- 
` accused—Confession recorded after accused being 

in Police custody for six days and it presefce of 

armed Police—Motive of confession not asked—No 
corroboration—Value of such confession. 

Where the retracted confessioris of the accused were 
recorded after they had been in the custody of the 
Police for six days andin the presenceof an armed 
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Police and the Magistrate did not ask the accussd as 
to why they were making the confessions or as to 
the motive which urged them to make these confessions 
and the confession had.not been corroborated in any 
material particular but on the other hand there was 
evidence which disproved the strength of the links 
which were suggested to be found in the confession: 
` .Held, that it was unsafe to rely on the retracted 
Dikson Mativ. EMPEROR Pat. 597 
g Confession—Retracted— Value of, against 
co-accused. 

Although it is not illegal to act upon a retracted con- 
fession so far As the maker thereof is concerned pro- 
vided the Court believes is to be true, as a rule of 
prudence it is unsafe to rely upon a retracted confes- 
sion-made by an accused unless it is corroborated in 
material purticulars so as to satisfy the Court that 


the confession may be acted upon, and a retracted . 


confession is very slight evidence indeed against the 
co-accused who are named as participants in the crime. 
Dixson MALI v. EMPEROR Pat.597 
—-—-—Defence— Counsel—One of the accused being 
- Advocate, tf can appear an behalf of his co-accused 
. tnsame trial, 

An Advocate who is accused with others of a 
eriminal offence cannot appear atthe trial as Counsel 
for his co accused. Counsel cannot appear in the 
same matter both as Osunsel and party. ‘here is no 
objection to an Advocate who is accused of a criminal 
offence or is a party to a Civil Court conducting his 
own defence or his own case. He is fully entitled to 
do so, But he cannot bein Court in the same matter 
in the two capacities. Jn re S, SUBRAMANYA SARMA 

Mad. 624 
———— Defence— Crown supplying Pleader for 
defence of aécused—Duty of Crown, Judge and 

Pleader pointed out, ' 

Those whose duty it isto select lawyérs to defend 
at the expenses of the Crown should ‘not’ treat the 

° selection as a matter of patronage for the benefit of 
the lawyer so appointed. Theselection should be 


made from among young men of marked ability, It: 


is frequently found thet the persons actually appointed 
do their work very badly- and conspicuous oppor- 
tunities for cress-examination and obvious arguments 
are entirely ignored. In such circumstances the trial 
Judge should remember that he has the duty not only 
to the prosecution but to the defence. He has the 
Police diary in front of him and should use his greater 
experience to cross-examine the witnesses when he 
sees that the defence lawyer is incompetent, He 
should not do this unnecessarily but orly when it is 
desirable in the interest of justice, Dikson Matt v. 
EMPEROR : Pat.597 
Discharge—Scveral offences named in com- 
‘‘plaint as part of one transaction — Magistrate 
` framing charge of one offence—Prcsumztion that 
he discharged accused in respect of other offences. 
Ib is to be assumed that whena Ma gistrate frames 

a charge of one of several offences named in tho Com- 
plaint as.all yart of one transaction, he has by neces- 
sary implication discharged the accused with respect 
to the other offerces. NAZARALI SULTAN MUHAMMED 
v. EMPEROR, i ; Sind 751 
Ty Duty of Magistratc—Magistrate and not 
_egmplainint should decide what offence is con- 
.stituted by facts alleged, 

_ Itis for tke. Magistrate to decide ujon the facts 
alleged what is the offence alleged, what section of the 
I. P. C., is the appropriate secticn. Itis not for the 
first informant or, indeed, the complai: ant, if a com- 


, Plaint is made, to determine the cffence or the jurisdic- 
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tion of the Court. NAZARALI SULTAN MUHAMMED v, 


IEMPEROR Sind 751 
——-——Duty of Prosecution. See Criminal trial— 
Evidence 319 





—Dying declaration— Murder charge—Several 
pesple implicated in dying declaration—No corro- 
- boration—Accused should not be convicted. 

A dying declaration which names only one person, 
and where the killing took place under circumstances 
where there could be no doubt thatthe dying man 
identified his assailant, is the very strongest possible 
form of evidence. Where, however, a large number 
of people are implicated itisa very different matter 
and in such a case if there is no corrobaration of the 
dying declaration the evidence is insufficient to prove a 
charge of murder. KHURSHAID Hussain SALIHON SHAH 
v. EMPEROR Loh. 700 
— Evidence—Appreciation of — Conviction 

must be on something which is in law evidence. 

Where in convicting theaccused the Sessions Judge 
has relied on something that in law is not evidence at 
all, the conviction must necessarily be set aside. RAM- 
PADARATH SINGH V. EMPEROR Pat. 478 
- Evidence—Calling as witness of Police Pro- 

secutcruho had taken advantage of his position 

to question accused deprecated—Trial, if bad on 

this ground, | 
_ The calling as a witness of a Police Prosecutor who 
had taken advantage of his official position to question 
an accused person must be deprecated. The trial, 
however, cannot be held to be bad on this ground 
where the Police Prosecutor's evidence can be disso- 
ciuted from the other evidence and ignored. ALI Murap 
v. EMPEROR Sind 363 


——— Evidence—Duty of prosccution— l mportant 
witness not tendered by . prosecution on ground 
that he had turned hostiie-—-Duty of Court under 
s. 540, Criminal Prec: dure Code (Act V of 1898), 

’ to examine such witness.  ° 
It is undoubtedly the duty of the Police Prosecutor 

to place.before the trial Ovurt the testimony of all 
available eye-witnesses and leave it tothe jury to 
draw their awn conclusion as tothe real truth of the 
matter. Witnesses essential to the unfolding of the 
narrative on which the prosecution is bised, must be 
called by the prosecution, whether in the result tne 
effect of their testimony is for or against the case for 
the prosecution. A good deal, no doubt, will depend 
on the circumstance of each case. 

But whatever view may be held on the question of 
the power of the Public Prosscutor to produce or with- 
hold evidence, the power of the Court is neither cir- 
cumscribed nor fettered in any way to arrive at the 
truth in acrirninal trial. Section 510 of the Criminal 
P. O., gives ample powers to the Court to examine any 
person asa witness, whcse evidence-appears to it es- 
sential to tle just decision of the case, A prosecution 
Witness who was examined in committing Court but 
was not tendered in Sessicns Court, must be in atten- 
dence in Court unless discharged by the order of the 
Court. Where such a witnessis important the Sessions 
Judge should exercise his powers under this 
secticn and examine the witness himself, even if the 
Public Priszcutor was unwilling to examine him asa 
Witness in the Court cf Session on the ground that he 
had turned hostile. The Public Prosecutor must have 
satisfied himself as to the reliability of the witness 
before he was produced in tho Committing Magistrate's 
Ccuit, and the mere fact that he stated in that Court 
that nothing was recovered from the possession of the 
accused atthe time of his arrest,is not sufficient to 
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characterise the witness as untruthful and hostile. 

SARFARAZ ALI V. EMPEROR Oudh 319 

Evidence—Duty of prosecution to tender all 
evidence. 

The duty of a Public Prosecutor is not merely to 
secure the conviction cf the accused at all costs, but to 
place before the Court whatever evidence is in the 
possession ofthe prosecution, whether it be in favour 
of or against the accused and to leave the Court to 
decide upon all such evidence, whether the accused 
had or had not committed the offence with which he 
stood charged. The mere possibility or even probabi- 
lity for their story being untrue in some respects is 
not sufficient justification for withholding the witnesses. 
EMPEROR v. Gaya DIN Oudh 244 
——— Evidence—Duty of prosecution to tender all 

important evidence. 

The purpose of a criminal trial is not to support at 
all costs a theory, but to investigation the offence and 
to determine the guilt orinnocencecf the accused, 
and the duty of a Public Prosecutos is to represent not 
the Police, but the Crown, and his duty should be 
discharged by him fairly and fearlessly, and with a 
full sense of the responsibility that attaches to his 
position. The guilt or innocence of the accused is to 
be determined by the tribunals appointed by law and 
not according to the tastes of any one else, The Public 
Prosecutor should, in a capital case, place before the 
Court the testimony ofall theavailable eye witnesses, 
though brought to the Court by thedefence, and though 
they give differentaccounts. The rule is not a techni- 
cal une, but founded on common s3nse and humanity. 
SARFARAZ ALI v. EMPEROR Oudh 319 

Evidenee—Eaxcise casz— Evidence given by 
lambardar—Presumption is that it was not given 
out of any enmity. 

Where a lambardar has given evidence in an excise 
case, the presumption is thathe was not giving this 
evidence out of any enmity but because as a lambardar 
it was a part of his duty to do so. EMPEROR V. DARSHAN 
SINGH Lah. 106 
——-—_— lEvidence—Hostile witness—Witness declar- 

ed hostile in Sessions Court without taking evi- 

dence-in-chief andallowed to be crcss-examined by 
arty calling him—Procedurz, if legal. 
tis, of course, permissible with the consent of the 
Court to cross examine one’s own witnes3, but there is 
no warrant for a procedure, by which a Judge permits 
a witness, whose evidence in-chief he has not heard and. 
whose evidence before the committing Court cannot be. 
put in under the law until that witness Las been ex- 
amined, to be treated at once asa hostile witness and 
cross-examined by theside which called him. ABDUL. 
LATIF v. EMPEROR Cal. 489 
— Evidence—Identification parade— Evidence. 
about statements made by witnesses at such parade. 
is excluded by s. 162, Criminal Procedure Code. 

(Act V of 1898)—Fact that witnesses <indentified 

persons at parade, if can be proved—Value of— 

When strengthens testimony of witnesses who 

indentified accused—Mediator’s report —Admisst- 

bility. l 

Section 162, Criminal P. C., excludes any evidence 
about the statements made by the witnesses at the: 
identification parades held by the Police in the course 
of investigation. The fact that witnesses have iden- 
tified persons at parades held by the Police may be: 
proved. But that fact can only .be considered impor- 
tant evidence against the accused ifthe Court is satis- 
fied that the parades have been held fairly. 

Where the evidente as tothe manner in which the: 
identification parade was held is meagre and there ia 
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no evidencethat the suspected men were kept out of 
the sight of the witnesses before the parade was held 
or that the witnesses were prevented from communi- 
cating with each other while the parade was being 
arranged, the evidence of identification does not suffi- 
ciently strengthen the testimony of the witnesses who 
identified the aczused. 


The mediator's report containing the record of the 


proceedings at the identification parade held by the 

Police inthe course of investigation is wholly. inad- 
missible in evidence. In re KsHatri Ram SINGH 

Mad, 342 

Evidence—No evidence—Accuged cannot be 

put even on his defence—Fight between two parties 

—One mankilled and several injwred—Cross-com- 

plaints—No reliable evidence in both cases—Ag- 

gressor party not known—All accused must be 
acquitted, 

A conviction must be basel upon evidence. If there 
is no evidence it is not proper even tə put an accused 
person on his defence. Where as a result of fight 
between two parties a man is killed and several 
people are injured and both the parties file cross-com- 
plaints and the evidence in both cases is unreliable 
without there being any proof as to which party was 
the aggressor, all the accused must be acquired. GULAB 
AMAR SINGH Vv. EMPEROR Lih, 390 


—— —- Evidence—Police diary—Accused, if entitl- 
ed to prove them through witness producing them. 
The accused are entitled to prove documents (Gene- 

ral Police diary) which are admissible in evidence 

through the witness producing them. In re SouNDARA- 

RAJA AYYANGAR Mad. 882 

————. Evidence— Police diary—Use of. 

The only legitimate purpose for which the Police 
diary may be used isto assist the Court which tried the 
case by suggesting means of further elucidating points 
which need clearing up, and which are ‘material for 
the purpose of doing justice between the Crown and 
the accused, but-not as containing entries which can by 
themselves be taken to be evilence of any date fact, 
or statement contained in the diary. Dikson MALI v. 
EMPEROR Pat. 597 
——— First information report—Statement in, 

whether substantive evidence—Its purpose stated. 

The statement in the first infor nation report is not 
4, piece of substantive evidence. Its chief purpose is 
to acquaint the Court with the case which the prosecu- 
‘tion hasset out atthe earliest stageand the statement 
is admissible merely to corroborate or contradict the 
maker thereof. EMPEROR v. DUBAI Pat. 352 
———— First information report—Value of. 

It is a-grave error of law t> say that the value of the 
first information is as corroboration of the subsequent- 
ly depositions of the witnesses referred to in it. ABDUL 
LATIF v, EMPEROR Cal. 439 
———— Joinder of charges, See Criminal Procedure 

Code, 1898, s. 239 (d) 2 


———— lte-trial—Accused admitting offence under 
misapprehenston—Re-trial must be ordered. 

Where an accused] admits the offence under a mis- 
apprehension his request for are-trial cannot be re- 
sisted, JnreS. S. PATTABI Rama Iver Mad. 553 
———— Reviston—Finding of fact supported by 

prams facie evidence—No interference tn revision. 

t is not the pratice of the High Court in revision 


‘todisturb a clear finding of fact by the lower Court 


in a case in which, there was prima facie evidence eto 


Support the finding. MEER SINGH v. EMPEROR 


All. 295 


Revision—Trial by jury—Verdict unani e 
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mous— No misdirection—No interference with con- 

viction. 

Where the trial was by jury and the verdict was 
unanimous and there was no misdirection and on the 
evidence the jury could reasonably have convicted the 
accused under s. 411, I. P. O., the High Court refused 
to interfere with the ecnviction of the accused under 
9. 411. In re THoTaBaLisa PUCHALA SoMANNA 

Mad. 227 

——--_— Sentence — Enhancement—Notice to sh.w 

causeewhy sentence should not be enhanced —Ac- 

cused is entitled to argue under Criminal Proce- 

dure Code (Act V of 1898), s. 439 (6), that his 
eonviction wes bad. 

Where the High Court has issued notice on the ac- 
cused to show cause why the sentence should not be 
enhanced he is entitled to argue under sub s. 6 cf 5.439 
of the Criminal P. C., that his conviction was not justi- 
fied. EMPEROR v, Gaya DIN Oudh 2444 
——_—_— Sentence—Rioting—Accused ordered under 

U. P. First Offenders Probation Act (VI of 1938), 

s, 4 to furnish security for good behaviour—-Fact 

that a person from the party of aczused was killed, 

tf good reason to let off accused on furnishing 
_ security, 

’ Having regard to the frequency of offences of rioting 
and the desirability of distouraging them the Sessions 
Judge should give sufficient reason for releasing the 
-accused persons on their furnishing security for their 
good behaviour in future. Iftheir conviction is justi- 
fied, to send them to jail might very well serve a useful 
purpose and the fact that one member of their party 
was killed ina fight provoked by him and them is not a 
good reason for letting them off so lightly. EMPEROR v, 
Gaya Din Oudh 244 
——~— Stay-Criminal proceedings started before 

Civil suit, if should be stayed till decision in 
_ Civil Court, in case where right of fishery is in 

dispute. 

When the question of the right of fishery was in- 
Yolved in both the criminal case and civil suit, between 
the same particzs and oneof the parties whose crimi- 
nal case was dismissed was referred to Civil Court 
while the oppcsits party was being prosecute] on a 
complaint by him: 

Held, that it was pre-eminently a matter which 
should ba decided in Oivil Court and consequently the 
criminal case which was still proceeding should be 
rahe til) the dispvsal cf the civil suit which had been 

ed: 

Held, however, that as it was important that the 
evidence connected with the case should not be lost 
the examination of ths prosecutioa witnesses should 
continue till the prosecution case was closed and after 
that the criminal proceedings should be stayed. 
UHHANOO PRASAD SINGH v SaKHICHAND Sanu 

Pat. 69 
Procedure Code, 


———— Transfer. See Criminal] 

1898, s. 526 
— --— Trial by jury—Misdirection. See Criminal 

Procelure Code, 1898, s. 297 439 
——-—— Witness—Competency of- Objection as to 

.—Hramination tn-chief over—_In midst of cross- 
examination Court holding him to be incompetent 
witness and expunging evidence already recorded— 

Pracedure held not justified. 

When a person is called to give evidenca and when 
thereis reascn tə suspect that he may be incapable of 
giving rational answers to questions put to him, this is, 
as a rule, known either to the prosecution or to the 
defence or to both. In such a case, the usual course is 
for the attention of the Court to be drawn to the matter 
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and for the Court to question the parson witha view to ° 
ascertaining whether he is competent to give evidence 
or not. Whena Court has once decided that a witness 
is compstent, it ought not to intervene at a later stage 
suo motu, and reverse its previous decision and ex- 
punge the evidence already,- recorded, especially when 
that evidence has been recorded at some length. How- 
ever tedious and difficult it may have bzen to obtain 
satisfactory replies, from such a witness and what:ver 
may be the value cf the replies which will be obtained, 
the Pleader for the defence ought to be permitted to 
proceed with the cros3-examination, it being left to him 
to decide when it is ussless to prcceed further. 

Where a witness is nota very reliable individual it 
would be m.st dangerous to basa a conviction on his 
uncorroborated evidence, more particularly when, in so 
essential a matter as to when and where the cheque 
was handed over, that evidence is almost certainly 
untrue. RAMPADARATH SINGH v. IJMPEROR Pat. 478 
Criminal Tribes Act (III of i911), s. 22 

(2) (a). See Criminal Procedure Code, 1898, oa 
Custom (Punjab)—Alienation—Suit by remoter 

reversioner to set aside alienation, wheth r should 

be allowed in presence of nearer reversioners is 
matter of judictal discretion. 

While there is a limit b) the right to bring a suit 
by remoter reversioners in the presence of nearer rever- 
siocers, yet itis a matter of judicial discretion having 
regard to the circumstances of each case as to whe- 
ther a remoter reversioner should be allowel to sue in 
the presence ofa nearer reversioner. JAN MOHAMMAD 2. 
MOHAMMAD KHAN Lah. 180 
————- Riwaj-iam of Mianwali district prepared 

in 1908—Answer to question No. 11—Provision as 

to notice, tf obligatory—Failure of widow to give 
notice to husband’s agnates, whether renders aliena- 
tion by her invalid. 

The provision as to notice in the “answer” to “question 
No, 11” of the r¢waj i am of the Mianwali District pre- 
pared in 1908, is not obligatory in the sense that its non- 
observance renders analienation by widow void against 
the agnates, regardless of whether necessity did or did 
ntin fact exist. Hence the failire of the widow to 
give notice to the reversioners of her husband does not 
ipso facto render the alienation iuva'id. MOHAMMAD 
IKHTIYAR v. KHANA Lah. 400 
Cycle Tax. See O. P, Municipalities Act, 1922, 

s. 175 578 
Decree —A mendment—Compromis: decree of Small 

Cause Court not carrying out terms of O. XXIIT, 
T. 3, Civil Procedure Vode (Act V of 1998), but 
merely reciting that certain sum was payable in 
certain instalments and concluding with direction 
that claim would be a charge on survey field—Ap- 
plication for amendmnt of decree to bring it in 
conformity with O. XXIII, r 3—Court append- 
ing translation of actual compromis: to decree as 
schedule—Change held amounted to amendment, 
though Court did not purport to do s9 

The compromise decree, as it stood at first, did not 
carry out the terms of O. XXIII, r. 3, Civil P. C.in 
either of the ways suggested by their Lordships in 
Hemanta Kumari Debi v. Midnapore Zamindari Co, 
Ltd. 47 C. 485 (495); it neither recited the whole of the 
agreement and then concluded with an order relative to 
that part that was subject cf the suit nor did it introduce 
the agreement ina schedule to the decree. It merely said 
that the sum of Rs, 350 was payable in seven yearly 
instalments commencing on April 15, 1938, and it then 
recited the conditions on which it begame exigible and 
concluded with a direction that the claim would be a 
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charge on Survey No. 29. But subsequently append- 
ing a translation of the actual terms ofthe compromise 
as a schedule to the decree the lower Court carried out 
the requirements of O. XXIII, r. 3 which it had not 
carried out before: 

Held, that it was nothing else than an amendment of 
the decree, although the Judge did not purport to amend 
the decree but dismissed the application for amend: 
ment. SHANKAR BALKRISHNA HATEKAR v., GopaL 
KRISHNA SANSTHAN BARSHI- TAKLI Nag. 232 
: Binding effect of. 4 

A decree passed by a competent Court, unless it is 
set aside by appropriate proceedings, is always binding 


and operative against the parties thereto. DHUDEB 
CHANDEA Roy v. BHIKSHAKAR Patranix Pat. 837 
———— binding effect of. See Execution 572 


Fraud on Court. See Civil Procedure Code, 

1908, s. 151 289 
Deed—Construction—Partition deed — Document 
` held partition deed and required registration— 

Held, that under deed, parties intended to embody 

and legally effect actual partition between them. 

A deed executed by the parties as a result of partition 
between them recited ; ‘You and I are real brothers 
ald were all joint upto this day. Butto day you and 
I have separated. And the undermentioncd movable 
and immovable property is allotted to your share.” It 
then set out the property allotted to the share of the 
brother in whose favour the document was executed 
and continued. ‘The aforesaid movable and immov- 
able property has been allotted to your share and is 
delivered into your share. Therefore neither Inor my 
heirs have left any right and interest therein.’’ Then 
followed certain items of property which were kept 
joint and the document. stated in respect of them. 
“This property is joint. However, we will have the 
same partitioned on the decision of the appeal........... . 
On getting the possession through Court, we will get it 
partitioned half and half. Ihave written and signed 
this receipt list at Sakhara with my free will and 
pleasure and while in full possession of senses.” Then 
the date, thename and address of the scribe were set 
out, and the signature of the executant which was fol- 
lowed by the signatures of three attesting witnesses : 

Held, that the use of the present tense and the form 
of the deed particularly the concluding portion which 
spoke of the document having been executed “with my 
free will and pleasure and while in full posssession of 
senses’’, and also the fact that as-many as three attest- 
ing witnesses were called, suggested that the document 
was meant to embody the expression of will necessary 
to effect the change in the legal relation contemplated 
and the document therefore required registration, 

The material part of a careful and elaborate document 
which was solemnly drawn up with a counter part 
signed by the other side and which purported to bea 
partition deed was asfollows: ‘‘Thusin the presence 
of all the panchas I have read this receipt of the mov- 
able and immovable property in respect of the aforesaid 
one-half share-; and after fully taking into considera- 
tion all the aforesaid movable and immovable property 
we both brothers have taken our respective receipts in 
the presence of the panchas.”’ 

Held, thatthe two counter parts together were intend- 
ed by the parties to embody and legally effect the actual 
partition between them. GANPAT GanGagr PATIL y~ 
NAMDEO | Nag. 278 
Construction—Partition deed by proprietor 

granting proprietary rights to sons—Reservation 

of land to wife for her maintenance—Interest of 

wife, held not. merely life interest, with vested 
- rematnder—Devolution—-Merger. 
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B execute a deed ofa partition in whish he gave 
equal shares to his two sons, R andS inthe village. 
He also gave 125 bighas of land valued at Rs. 1,000 
for the maintenance of his wife The deed nowhere 
used the words that the grant of this land was a grant 
for life nor dil it restrain alienation on her part. 
Apart from this, there was no provision in the deed 
regulating the ultimate destination of the property 
upon the death of Bs wife. 
as an under-proprietor in respect of the 123° bighas 
and the entry continued as such upto the moifent of 
her death: 


Held, that whatever the rights of B’s wife might be 


in the 125 bighas there could be no quéstion that fhe. 


deed did not transfer these 125 bighas to the two sons 
as owners subject only to a charge of maintenance in 
favour of their mother. 

Held, furtherthat the contention that only a life 
interest was created in the 125 bighas of land in 
favour of B's wife, could not be accepted. It was not 
merely a life interest with vested remainder and being 
separate and distinct from the proprietary share it 
did not on her death merge inthe proprietary share 
aad pass tothe holder ofthat share but devolved on 
the heirsas aheritable tenure. KAMESHWAR Darr 
Ram v., Krsno DAT Ram Oudh 850 
Defamation —Burden of proof--Words defamatory 

—Burden to prove truth—Malice, proof of, neces- 

sity of. 

Ib is not necessary for the plaintiff t3 prove that 
the words are false. If the words are defamatory, 
they are presumed tobe false, and it is fér the 
defendant if he seeks to justify them to prove that 
they are substantially true. It is not necessary. for 
the plaintiff to prove any maliceon the part of the 
defendant. It is only for the purpose of rebutting the 
defencé of qualified privilege that it becomes neces- 
sary to prove express malice in the sense cf improper 
motive on the part of the defendant. MITHA RUSTOMJI 
MUuRZBAN Vv. NUSSERWANJI NOWROJI ENGINEER è 

' Bom. 508 
Criminal offence—Imputation of—Inference 
must be clear and unequivocal. 

An imputation ofa criminal offence in order to be 
actionable per se, which is a drastic remedy, must be 
a distinct charge and must not be a mere statement of 
suspicion. Jt may be made in so many words, or it 
may be made in words from which the charge could 
be inferred; but the inference must be clear and un- 
equivocal. MITHA RUSTONMJI MULRZBAN V, NUSSERWANJI 





NOWROJI ENGINEER Bom. 508 
—— Fair comment — Journalist — Extent of 
privilege. 


Any person, whether he is a private individual or 
a public journalist, has a right to hold any views he 
pleases on the subject, and to express the same. It 
is immaterial whether the opinion or the comment is 
correct or nof correct, whether itis just or unjust, or 
whether it is couched in language which may not err 
on the said of moderation. Whatis material and im- 
portant is that the comment must not go beyond the 
limits which the law calls “fair” Mirza RUsSTOMJI 
MURZBAN v. NUSSERWANJI NOWROJI ENGINEER 

Bom. 9508 

—Newspaper—Range of criticism is not wider 

than that of individual—lvery comntunicati8n of 
public interest is not privileged. 

Newspapers are subject tothe same rules as other 
critics, and have no special right or privilege, and in 
spite of the latitude allowed to them, it does not 
mean that they have any special right to make unfair 
comments, or to make imputations upon the character, 
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ofa person, or imputations upon or in respect of a 
person's profession or calling. 

The range of a journalist's criticisms or comments 
is as wide a3, and no wider thar, that of any other 
subject. 

It may be true in one sense to say that the news: 
papers owe a duty to their readers to publish any and 
-every item of news that may interest them. But this 
is not such a duty as makes every communication in 
the paper relating to a matter of public interest a 
privileged one. Mitua RUSTOMJI MURZBAN v. NUSSER- 
WANJI Nowrog1 ENGINEER Bom. 508 
— Plaintiff conducting classes in pyhsical 

“culture an@ dancing—Impxutation that future of 

girls attending classes would be spoiled, if defama- 

tion. 

To say of a person in respect of her profession or 
calling where the profession or calling of the plaintiff 
is that of an instructress in physical culture and 
dancing that she is unfit and incompetent for the 
purpose is, defamatory; but to say that the future 
including the social, religious and moral future of the 
girls would be spoiled by attending classes of the 
type of classes which the plaintiff conducts is to impute 
to the plaintif an unfitness which is worsa than 
attributing mere incapacity and amounts to defamation. 

No action, lies against a defendant if ho can prove 
that the words complained of are a fair and bona fide 
comment on a matter of publie interest. The onus is 
upon the defendant to show that the subject commented 
upon isa matter of public interest, that the statements 
of fact relating thereto are true, and that the comment 
based upon the facts is a fair and bona fide comment., 
It is the expression of the criticism that bas to be 
fair. Itis not necessary to prove malice on the part 
ofthe defendant, though malice may sometimes be 
proved to show that the comment isnot fair, Nor is 
ita defence to allege that the defendant bona fide 
believed that his statements were true. If theim- 
eputation is not warranted by the fucts, it takes the 
statements out of the sphere of fair comment. MITHA 
Rustomst Murzpan v. Nusserwanst Nowrost 
ENGINEER Bom. 503 
Defence. See Criminal trial 624 

(XXXV of1939), 





Defence of India Act 
S. 2—Rules under—Nefence of India Rules, r. 34 
—Advice by accused in his speech, to audience, not 
to help the English in war, amounts to prejudicial 
act—Proper sentence. 

The accused in his speech repeatedly ex pressed 
sympathy with the poor of all countries—in short he 
made a socialist, anti-capitalist and anti in perialist 
speech. Atleast twice in the speech he advised his 
hearers not to help the Englishin the war. Though 
the speech was mild, it was made with the deliberate 
object of courting arrest: 

Held, that the advice ‘not to help the English’ was 
a prejudicial act, 

Held, further that such speeches should be repressed 
but that the punishment should be the minimum which 
would act as a deterrent to the accused and to others. 
In the circumstances of the case the sentence of six 
months’ rigorous imprisonment and a fine of Rs 1,500 
was sufficient. Hren Courr Bar ASSCOIATION, ].AHORE 
V. EMPEROR Lah, 485 
—2—S. B—Rules under—R. 34—_R. 34, is within 

competence of Central Government in acsordance 

with s. 2. 

It is necessary for the public safety and the main- 
tendénce of public order and the officient prosecution 
of war to maintain the public confidenca in the cur- 
rency of the Govt. established by law in British 
e 
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India. Therefore, the r. 34 was within the competence 
of the Central Govt. in accordance with the provisions 
of s. 2, Defence of India Act. The fact that the 
Central Govt. found r. 34 as expedient or necessary 
for the purposes specified in s. 2 is sufficient for its 
validity. The question whether the rule is in fact 
expedient or necessary or not is immaterial. MEER 
SINGH v. EMPEROR All. 295 
se 2—Rulesunder—Rr. 34, 38—Refusal to 

accept currency note, though lawful act under 

Paper Currency Act (X of 1923), comes under 

rr. 34 and 38, 

Even an act which is a lawful act may infringe the 
rules, if the doing of it is “intended” or is “‘likely’? 
to cause one of the effects mentioned inr. 34. The 
intrinsic “‘lawfulness’’ of the act is not the material 
consideration. The material consideration is whether 
the act, be it lawful or not, was “intended” or 
“likely” to haveany of the effects which the Defence 
of India Rules have by r. 34 set out to guard against, 
But ‘intention’ is not the sole criterion. Ifthe act 
is ‘likely’ fo produce the prohibited result, it con- 
stitutes an offence whatever the intention may have 
been. Any person who refuses to accept a currency 
not upon the ground that itis worth nothing, is cer- 
tainly doing an act which tends to undermine public 
confidence in the note andhis action comes within 
the provisions of rr. 34 and 38 of Defence of India 
Rules. The fact that under the Paper Currency Act, 
the accused is entitled to refuse to receive the ten 
rupee note as legal tender, has no bearing on the 
‘likely’ consequences of his act. MEER SINGH v. 
EMPEROR All. 295 
S. 2—Rules under, r. 34 (6) (d) and (k\— 

Speech exhorting people to desits from enlisting in 

army or assisting prosecution of war in any 

manner—W hether prejudicial act within meaning 
of r. 34 (6) (d) (k). | | 

Speecnes exhorting the audience to desist from en- 
listing in the army or assisting the prosecution of the 
warin any manner prejudice the recruiting of per- 
sons for services in the army and influence the con- 
duct or attitude of the public in a manner likely to 
be prejudicial to the efficient prosetution of the war 
and are thus prejudicial acts as defined in sub-cls, (d) 
and (k) of r. 34, cl. (6). Inre B. SRINIWASA Rao 

Mad. 543 
Defence of India Rules. See Also under Defence 

of India Act, 1939, s. 2 295, 543 
—Mere fact that power to make rules is 

entrusted by Legislature to Central Government 

cann make rules ultra vires. 

Statutes cannot be just classified, without examin- 
ing them, by putting labels on them as a-whole and, 
calling one a ‘defence’ statute, anothtr a ‘fiscal’ statute 
a third a ‘pressrvation of law and order’ statute and 
so forth, and one cannot examine them, so to speak, 
‘in bulk.’ What the Oonrt has todo ts to take the 
statute às it stands, with the rules made under it, and 
tosse what is the particular provision (if any) of it, 
or of the rules, which, in references to the actual 
circumstances of the case, can be said to be beyond 
the powers of the legislative body that created it, 
The Defence of India Act, andthe rules made under 
it, must, for this purpose, be read as one piece of 
legislation. The Legislature cannot be said to have 
created a new legislative authority merely because 
the power conferred on the Central Govt. by the De- 
fence of India Act to make rules extends over a wide 
range of subjects, Nor can be mere conferring of 
authority by the Legislature on sémebody to make 
rules amount to thecreation of new legislative autho- 
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tity. Consequently the Defence of India Rules cannct 
be said to be ultra vires on the ground that the 
Legislature has entrusted the power to make rules 
under the Act to tte Central Govt. No question of 
‘delegation’ really arises, because the l.egislature has, 
in fact delegated nothing, but has itself exercise its 
own right to achieve itsend by a means which was all 

the time within its power. MTER SINGH v. EMPEROR 
All, 295 

Devolution—Merger. See Deed SE 

Diluvion. See Bikar Tenancy Act, 1885, s. 52 

558 
Dissolution of Muslim marriages Act, 
(VIII of 1939), s. 2. See Dissolution of Mus- 


lim Marriages Act, 1939, s. 4 139 
———- S., 4— Ác, if retrospcctive. 

The words ‘‘the renunication............shall not by 
jtse;f operate to dissolve the marriage” by them- 


selves, are incapable of the interpretation “never has 
had the effect of dissolving the marriage.” Indeed, 
the words of the statute are capabie of only one 
meaning namely, in future the renunciation will not 
dissolve a marriage. Theenacting words being un- 
ambiguous there is no occasion toresort to the pream- 
ble for aid ia construing the statute. The Act has, 
therefore. no retrospective effect. The law before the 
passing of the Act was that a marriage between Mus- 
lims becomes, under the texts, null and void, on either 
party apestalizing. Rassip Bini v. TUFAIL MUHANM- 
MAD Lah, 127 
—-— SS. 4, 2—S. 4 is not retrospective—S, 2 is 
retrospective. 

` Section 4,- Dissolution of Muslim Marriage Act is 
not retrospective. lt applies only to renunciations or 
conversions which might teke place after the Act 
cameinto force. Hence apostasy of either party to a 
Muslim marriage prior to the coming into force of the 
Act ipso facto dissolves the marriage, 

If an Act provides that a marriage shall or shall rot 
be dissolved on certain grounds, such as renunciation 
of faith, this would usually have retrospective effect 
to the extent of covering grounds which had already 
arisen before the Act came into force. This rule of 
interpretation would apply to cases covered by s. 2 of 
the Act. RABIAN BIBI v. GHULAM ALI Lah. 139 
Divorce—Cruetly—Condonation—Certain incident 

alleged by wife tobe cruelty— Subsequent resump- 

tion of co-habitation with husband—Cruelty is 
condoned. 

Where subsequent to an incident which is alleged 
by the wife ascruelty on the part of the husband, the 
wife resumes co-habitation with her husband, the 
cruelty should be deemed to have been condoned by 
the wife and.the incident cannot bea ground for dis- 
solution cf the marriage. HEATHER USSHER v. THOMAS 
UssHER Rang 270 
———— Cruelty—Husband siriking wife on face 

during pregnancy—Nobodily injury or threatened 

abortion— Incident held did not amount t> ruetly, 

The wife alleged that her husband struck her on the 
face during her pregnancy and that as a result of this 
blow she was confined tə bed. There was noevidence 
of any bodily injury or threatened abortion : 

Held, that the incident was nct sufficient to establish 
the fact,that the husband had treated the wife with 
cruelty so as to dissolve her marriage with him. 
HEATHER USSHER v. THOMAS USSHER Rang. 270 
———- Cruelty—Letters written by husband to wife 

doubting paternity of child—This held did not 

constitute cruelty. 

The cruelty on the part of the husband alleged by 
the wife was that he had sent to her letter in which 
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he expressed doubt as to the paternity of her child, and | 


that she was very much affected by the receipt of the 
letters , 


eld that by sending these letters to his wife the ` 


hushand could not be said to have been guilty of cruelty 
towards her entitling her to 1 dissolution of her mar- 
riage with him. HEATHER UssHer v. THOMAS USSHER 


Rang. 270° 


——— Grounds for—Absence of legal grounds— 
C:urt cannot dissolv: marriage because it would 
be better for all concerned to do so. . 

The Court can only alminister the law as it finds 
ib and, in the abzence of Jegal grounds for a divorce, 
it cannot dissolve a marriage merely bechuse it thins 
that it would bebetter for all concerned to do se. 
HEATHER USSHER e. THOMAS USSHER Rang. 270 
Divorce Act (IV of 1869), s. 17—Wife mak- 

ing allegations of adultery against husband—Al- 

legations denied by husband —Decree should not be 
madz absolute without further inquiry—Wife, not 
proving allegations, though opportunity given— 

Decree may be made absolute. 

Where the wife has made allegations before the 
District Judge that her husband was committing 
adultery by keeping a mistress, the decree against her 
ought not to be made absolute without further inquiry. 
But where the allegations made by the wife are 
denied by tbe husband and the wife though given an 
opportunity to prove the truth of her allegations dsc- 
tines to cite witnesses and there is in fact no evidence 
to support her allegations, the de:ree may be made ab- 


solute. Saw Tun Winv. Ma Hnin’ Bru °* 
Rang. 4129 B 

Dying declaration. See Oriminal trial 700 

Easement—Easement dzpends on grant—Who 


can male such 

saat if can beclaimed against squatter on that, 

land. 

The user of land in such a way as to enjoy what is 
claimed as an easement depends on a previsous grant, e 
which can only be legally made by a party capable of 
imposing such a permanent burden upon the property, 
A squatter.on a Govt. land is not capable of imposing 
a permanent burden upon the Govt. property or of 
making any grant toa third person which would give 
him a legal right. The easement on that land can, 
therefore, be claimed against the Govt. alone and not 
azainst the squatter. Hence the remedy forobstruc- 
tion to alleged easement cn Govt. land by the squatter 
lies against the Govt. and not against the squatter. 
Mauna Man v. MAUNG SAI GYI Rang. 382 
—— —- Riparian Owner. See Riparian Owner 382 
Electricity Act (IX of 1910), s. 9 (2) - 

“Charg:”, if transfer within s. 9(2). MA 

Per Full Bench —A “charge”’ is a transfer within 
the meaning of s. 9 (2), Electricity Act. U P. GOVERN- 
MENT v. MANMOHAN Das All, 425 F B 
——— sS. 12—Questions whether bracket should be 

fixed on particular private wall by licensee under 

Act and whether owner of wall should be given 

compensation—District Magistaate alone can decide 

—(ivil Court has no jurisdiction. 

The Civil Courts have no jurisdiction to decide as 
to whether a bracket should be fixed on a particular 
wall or not by a licensee under the Electricty Act 
and whether the parson whose wall ise being «sed 
should be given any compensation for it. It is entirely 
for the District Magistrate to decide this question and 
the appeal lies to the Provincial Govt. under s. 12 of 


the Act. S. AMAR SHAH SINGH V. KHATTAR ELEOPRI- 
OAL ENGINEERING AND GENERAL SUPPLY Co., LTD. 

Pesh. 547 

6 


grant—Easement on Government , 
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Equity. See Civil Procedure Code, 1908, s. H i 
2 
Obligation enforceable contractually or as 
debt undercommon law—Equity will not intervene. 
Equity merely supplements the law and will not 
intervene where a remedy lies at law. Therefore, if 
an obligation can be effectively enforced contractually 
oras å debt by the common law Courts equity will 
not intervene. MOHAMMAD Hussain KuAH v., BALA 
° Nag. 201 
e Estoppel—It must be pleaded at trial—It cannot 
be allowed to be raised for first time in appeal. 
In order to avail ofthe doctrine of estoppel, ‘estoppel 
must be pleaded atthe trial so that the parties may 
be able to show that there is no room for the applic- 
_abflity of the dectrine of estoppel in the particular 
case. Where the party has not p'eaded estoppel in 
the trial Coart the Court should not allow the question 
sf estoppel to be raised for the first time in appeal. 
J ADO SINGH v. BISHUNATA LAL Pat, 849 
—__—_—— Joint fraud - No estoppel. 
There can be no estoppel inthe case cf joint fraud 
where the facts are known to both the parties. GuD- 
DAPPA OHBIKKAPPA KURBAR v. BALAJI RAMJI Dance 





Bom. 90 FB 

Evidence. 
See Appeal 406 
See Criminal trial 106,342, 390,439, 882 
——--—— Appreciation—Opinion of trial Judge on 


credibility of witnesses, value of. 

A Court of Appeal always attaches a great weight to 
the opinion of the trial Judge on the credibility of the 
witnesses called beforehim. KHIMJI Kovergi SHAH v. 
LALJI KARAMSI RAGHAVJI Bom. 588 
Evidence Act (I of 1872), s. 25—Applicabi- 

lity of—If limited to confession of offences with 

which accused was charged l 

The prohibition contained ins, 25, Evi. Act, is ofa 
general nature. It forbids the proof at a trial of a criminal 
offence of any admission of an offence made by the ac- 
cused toa Police Officer, and it makes no difference 
«whether the cffence isone of whtch the accused could 
have been convicted at the trial, in which it was 
sought to prove the confession made to a Police Officer. 
The terms of s. 25 do not limit its applicability 
only to confessions of offences with which the accused 
was charged, 

“ Consequently, a confession made by the accused to 
the Police Officer, of an offence of culpable homicide 
not amounting to murder is not admissible in his trial 
for murder upon the same facts. ALI GOHAR MAHI 
MAOHI v. EMPEROR Sind 614 
s. 32 (5) (6) and s. 50. See Burmese 
Buddhist Law 
s. 34—Entries in account books—Inde- 

pendent evidence sufficient to corroborate entries — 
Transactions numerous and extending cver som: 
length of time—Account books regularly kept in 
course of business—Genuineness of account books 
is determining factor — Each transaction, if should 
be proved independently — Proof by scrtbe—Scribe, 
if can refresh his memory by referring to account 
books—Dispute as to particular items only--Spect- 
fic evidenc’, necessity of. 

What would amount to independent evidence suffici- 
ent to corroborate the entries in the account books 
depends upon the facts of each case and particularly on 
the issue between the parties. What is necessary to 
be seen in each case is whether besides the entries in 
the account books, there is any evidence to prove that 
the transactions referred to in those entries actually 
took place. Where the transactions sued upon are 
numerous and extend over some length of time, it is 


hardly reasonable to expect independent evidence to be 
e 


GENERAL INDEX 


144 


xly 
Evidence Act—contd. ` 


given to prove each and every pirticular transaction 
In such cas3 tho genuin ness of the account books if 
they are regularly kept in the course of business. will 
be the determining factor. But mere j roof of the 
correctness cf the entries in the actount books will not 
be enough. There must be some evidence to corroborate 
those entries. Such corroboration will be best afforded 
by the evidence of the persoan who wrote the account 
books and in whos? presshce the transictions took 
place. He cannot po:sibly hive independent recollection 
of the various transactions and he may, as provided in 
s. 159, Evi. Act, refresh his memory by referring t> the 
account books. But it is not necessary fer him to 
prove that ‘‘such and such articles valued at sich and 
such amount were supplied on such and such dates. 
If he proves the entries written by him and states that 
the transactions referred to in those entries actually 
took place in his presence or to his knowledge, the 
effect will substantially be the same. Where howsves 
the dispute between the parties is confined to some 
particular items only, specific evidence may be avail- 
able and should be ittsisted upon to prove those parti- 
cular transactions. RamGoBIND PRasap v. QULAB 
CHAND ŠAHU l Pat. 57 
s. 441—Judgment in rem—Suit by son of 
adopted son claiming properties of his grand-father 
and grant-uncles on ground that they all were 
joint and latter dicd issueless— Suit dismissed on 
ground that adoption of plaintiff's father was 
invalid—Decision is not judgmentin rem. 

Where on the death cf R who was adopted by the 
widow of V, his son brings a suit laying claim to the 
properties of V and his brothers K and G on the foot- 
ing that they had all been joint and that tke two 
latter had died without leaviag issue and the suit ig 
dismissed on the ground that as V was joint with his 
brother, K, his widow could not validly adopt a son 
to him unless she had either his permission or the con- 
sent of K, the decision is nota judgment in rem ac- 
cording to s. 41, Evi. Act. Appa TRIMBAK DESHPANDE 
v. WAMAN GOVIND DESHPANDE PC 517 
——— S. 44—Whether permissive or prohibitive 

—If destroys substantive right existing indepen- 

dently of Evidence Act. 

The provision of s. 44, Evi. Act, is permissive and 
not prohibitive. It allows a party to avoid a judgment 
by proving fraud or collusion but it does not destroy 
his substantive right which exists independently of the 
Evi. Act. MAHESH CHANDRA Bayan v. MANINDRA 
Narta Das . Cal. 779 
——— 8.67. Sce Registration Act, 1908, s. 60 (2) 

787 


——— +4 s. 70, Scope of. 

Section 70 of the Evi. Act refers only to cases where 
the admission is by a party tə the suit made in the 
suit itself, and has no application where an admission 
made to the Sub-Registrar at the time cf registration 
isouzht to be proved ina suit to which the executant 
is note party. Huzur ARA BEGAM v. DEPUTY COMMIS- 
SIONER, GONDA Oudh 187 
—— — S. 92— Promissory note—Rate of interest 

mntioned—Oral evidence to prove different rate 

is inadmissible. 

Where promissory note mentions a rate of a interest, 


oral evidenceis inadmissible to prove that the rate 
was different from shat mentioned in the document, 
Section 79 of the Negotiable Instruments Act pro- 


vides that where interest at a specified rate is expres- 
sly made payable on a promissory note interest should 
be calculated at the rate specified. No question of 
awarding interest by way of damages, therefore, arises 
where the rate of interest is mentioned in the pro-note, 


xlvi 
Evidence Act—contd. 

GopaL MapHorao DESHPANDE V, AoHUT SADASHEO 
DESHPANDE Nag. 493 
—— S. 114—Account books—Non-production— 

Adverse inference—Civil Procedure Code (Act V 

of 1908), O. XLI,r. 271—Plaintiff's failure to prõ- 

duce account books—Suit dismissed—Whether can 
be allowed to produce them after conclusion of 
arguments in appeal against dismissal of suit, 

In a suit on a handnote the plaintif stated that the 
details of the claim will te apparent from his account 
books but failed to produce the same on the allegation 
that they were missing. The trial Court did not accept 
the plea and drew an adverse inference against the 
plaintiff from the non-prcductioncf the acocunt books. 
In an appeal against the dismissal of the suit the plain- 
tiff did not ask for additional evidence to be taken 
before hearing. When the arguments in appeal were 
concluded he wanted to produce the account books : 

Held, that the trial Court was justified in drawing 
the inference it did against the plaintiff : 

Held, also that the plaintiff could not be allowed to 
produce the account books after ghe conclusion of the 
arguments in the appeal. JAIGOBIND PRASAD SAHU v. 
HIRIA Pat. 2:0 
——-— S, 114—Finger-prints of man found upon 

piece of stolen property—Presumption, if arises 

against him. 

Jt is more than doubtful ifany presumption under 
s. 114, Evi, Act, can arise against any person merely 
because his finger-prints were found upon a piece of 
stolen property. Tara MIA v. EMPEROR _ Cal. 679 
—-— sS. 114 (a)—Incriminating articles found 

with accused—Accused contending these tobe his 


own—Court  disbelieving—Presumption under 
s. 114 (a), af can be drawn. 
Where the accused stated in defence that the in- 


criminating articles recovered from him were his own 
property, which was disbelieved by the Courts, it must 
be held that the accused had failed to satisfactorily 
account for the possession of the articles in question 
and the prosecution isentitled to rely on the presamp- 
tion under s. 114 (a) ofthe Evi. Act thatthe accused 
was either a thief or a receiver of the stolen goods. 
Nanp Lat v. Kine-Emprror Oudh 166 

s. 114, illus. (a)—Brass bell stolen in 

Bombay found in shop of accused thirteen days 

after the theft—No presumption could be drawn. 

Before drawing the presumption under s. 114, illus, 
(a), Evi. Act the Cours must always ask itself whe- 
ther in the circumstances of the particular cass the 
presumption is one which in fairness to the accused 
can be drawn. When one is dealing with property of 
some value, and it is very unlikely that the man, from 
whom the accused gotit, had come by it honestly; or 
when one is dealing with property stolen in a village 
where there are not likely to be many dealings in it, 
the presumption may be drawn more readily than in 
the care of a theft ina city like Bombay, and in the 
cass of property like an old brass bell which wag 
stolen on October 12, and found in the accused's shop 
thirteen days afterwards. Mavgr NANJI v. EMPEROR 

Bom, 526 
—— _ 8.135 - Civil Procedure Code (Act V of 

1908), s. 151—Court, if can refuse to examine 

witness on ground that he was present during 

examination of previous witness. 

The universal practice in the Courts in India is that 
witnesses should be called in one by one and that no 
witness who is to give evidence should be present when 
the deposition of a previous witness is being taken. But 
in the absence of any rule of the Coart to this effect, or 
any provision of law in the Civil P. O., or in any other 
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statute, a Court of Law has no authority to refuse the 
examination of any particular witness merely on the 
ground that he was present during the examination of 
the previous witness. Neither s. 135, Evi, Act nor 
s. 191, Civil P. C. can be invoked for such refusal, 
SUBH Karan SINGH. Kepar Nats Tewart All.'424 


——- SS. 145, 155. See Criminal Procedure 
Code, 1898 s. 297 439 


Execution—Decree binding—Hxecuting Court 
should not go behind decree. be 
The executing Court, cannot g> hehind a decree to 
ascertain the facts to find out whether decree is nullity. 
ToPANMAL RAJOMAL v. GoRDHANDAS RANWALMAL 


Sind 572 


——-— Decree, executability of. < 

Where the judgment and decree are not setaside in 
appeal they are res judicata and cannot be questioned 
inan execution proceeding. MIpNAPoRE ZAMINDARY 
Co. LTD. v. CHINTAMONI MONDAL Pat. 33 


— Limitation—Second application held good 
and no question of limitation arose. 

A money decree was first put into execution on 
April 4, 1935, but subsequently on August 19, 1935, 
the parties entered into a compromise under which the 
judgment-debtors agreed to pay certain amount in res- 
pect of the decretal amount, and certain amount in 
connection with a Small Cause Court decree which 
had been obtained by the decree-holders against the 
judgiment-debtors. According. to the compromise out 
of the total sum payable certain amount was remitted 
by thedecree holder and it was arranged that the 
balance would be paid in three yearly instalments pay- 
ableon August 19. The judgment debtors further 
agreel that the existing attachment of the property 
would continue, The compromise with all the terms 





was recorded by the Court and the execution case was ` 


disposed of according to those terms. As, however, the 
judgment-debtors failed to carry out the terms of the 


compromise, the decree-holder took out a second exe-" 


cution on March 19, 1938. This time also the parties 
again entered intoa compromise by which the judg- 
ment debtors bound themselves t) pay on February 21, 
1910, and further agreed that the existing attachment 
of the properties would continue. The execution case 
having been filed on April 22, 1910, the main objection 
of the judgnent-debtors was that it was barred by 
limitation, on the ground that the second application 
for execution must beignored, besause it was not an 
appliciti-n for executing the decree passed in the 
money suit but an application for executing @ new 
arrangment based on a compromise which the executing 
Court had no jurisdiction to give effect to ; : 

Held, that it was too lateto urge that the second 
application for execution was one which tha Court 
coald not eatertain. ‘This objection should have been 
raise | when the ssc. application-for exacution was 
made. Tha judgment-debtors ente-el into a fresh 
co:n promise whieh could have baan entered into only on 
the footing that the application for execution was a 
good application and was one which the Court had 
jurisdiction to entertain, The question, therefore, of 
jurisjliction must by implication bs deemed to have 
been decided against the judgment debtors. ~ Hence the 
second applization for execution was a good applicagion, 
and no question of limitation could arise HARBANS 
NARAYAN SINGH v. UMA SHANKAR Prasad Pat, 621 
—— —— Proceedings. See Minor 6114 


Factories Act (XXV of 1984), ss. 5, 2 (jp— 
C. P. Government Notification No. 202-2614-VII 
dated January 17, 1939, under s, 5 (1), is not ultra 
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vires of the Act—It does not render s. 2 (j), nuga- 


tory. 

The C. P. Govt. Notification No. 202-26L1-VII dated 
January 17, 1939, issued under s. 5 of the Factories 
Act; is not universal but selective inasmuch ass. 5 of 
the Act gives powers tothe Provincial Govt. to make a 
declaration by a notification either in respect of places 
wherein a manufacturing process is carried on with the 


e aidof power or without it. This notification is only 


in respect of places where the process is carried on 
with tifeaidof power. Again the notification does not 
render s. 2(j) of the Act nugatory since the Act applies 
tofhe whole of British India, and a notification by the 
Provincial Govt can only affect places in the Central 
Provinces. Places where manufacture is carried on 
with the aid of power is certainly comprised ina class 
of places, since the Provincial Govt. has also power to 
declare a place to be a factory, provided ten or more 
workers are employed, if the manufacturing process is 
carriej on without theaid of power. Hence the noti- 
fication is certainly intra vires of the power given to 
the Provincial Govt. by s. 5(1) of the Factories Act. 
Brsonsı K. BANA v. EMPEROR Nag. 438 
Fair Comment—Journalist. See Defamation eee 
Finding of fact. See Civil Precedure Code, 1908, 
` 8. 100 619 


Finger-prints. See Evidence Act, 1872, s. Ig 


First information report. See Criminal trial 


852 
Fishéry rights. See Oudh Rent Act, 1886, el 
Lease of— Registration. See Transfer of Pro- 

perty Act, 1882, s. 107 237 
Forward contract. See Contract 732 
Fraud—Parties to fraud, when can get help from 

Court—Fraud accom clished—Plaintiff suing for 

possession suppressing fraud —Defendant in posses- 
2 ston can plead and prove fraud to defeat plain- 

tiff's claim. 

No Court will allow itself to be used as an instru- 
ment of fraud and no Court, by the application of 
rules of evidence or procednre, can allow its eyes tu 
be closed to the fact that it is being used asan 
instrument offraud. The legal maxim is ex turpi 
causa non oritur actio. Once the Court finds that 
the plaintiff is seeking its assistance to enable him to 
get the benefit of whatis a fraud, the Court refuses 
to assist him, If, as a result of sich refusal, the 
defendant is left in possession of some advantage 
derived from his own fraud, that is not due to any 
action on the part of the Court, It is a fraud for a 
plaintiff to claim beneficial title under a deed in 
respect of which he was a mere benamidar, and 
the Court cannot refuses to allow the defendant to 
prove the benami nature of the transaction, even 
though in doing so the defendant may have to rely on 
his own wrongdoing. 

The law on the subject canbe summarized as 
follows: 1. In all casas of unilateral or bilateral fraud 
which has not been successfully effected, either party 
can repudiate the fraudulent transaction and can 
recover or maintain his possession by proving his real 
title. II. In cases where freud is acc in plished—(1) 
wher@ only dhe party acts fiaudulently, he cannot 
be allowed, either as plaintiff or as defendant, to 
plead his fraud, on the principle that no man shall 
be hgard to plead his own fraud; (2) where both 
parties are equally fraudulent, the Courts will refuse 
to enforce the fraudulent traasacsion on the principle 
that where each party isequal in fault, the law 
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favours him who is actually in possession, and will 
give relief to neither, and that a right of action 
cannot arise out of fraud, with the result that—(qa) 
where the plaintiff seeks relief on the allegation and 
on the basis of joint frand, his suit will be dis- 
missed; and (b) where he seeks relief by suppressing 
the fraud, the defendant can plead and prove the 
common fraud to defeat the plaintiff’s claim. Guppappa 
COIKKAPPA KURBAR v, BALAJI RAMJI Danae 

Bom. 90 FB 
Plea of--Fraud must be established beyond 

reasonable doubt. 

Fraud like any other charge of a criminal offence 
whether made in civil or criminal proceedings, must 
bə established beyond reasonable doubt. A. L.N. 
NARAYANAN CHETTYAR v. THR OFFIOIAL ASSIGNEE 





PC 404 

Fraud on Court. See Civil Procedure Code, 1908, 
s, 151 269 
General Clauses Act (X of 1897), s. 8 (25), 


See Transfer of Property Act, 1°8?, s. 123 (3) 


837 
Government of Burma Act, 1935, (25 & 
26 Geo. V, Ch. 42)—Interpretation of Act— 
State of law existing at time of coming into force 
of Act, if can be considered, 
Ib is not, out of place, when construing the Govt. 
of Burma Act, to consider the state of the law existing 
at the time it came into force. U AYE v. U Gar 


HLAING Rang. 372 
——-—-SS. 24, 25. See Government of Burma Act, 
1935, s. 27 372 


—-——- SS. 25 41, 42, 153—Commission in 
Reserve of Officers, whether office of profit under 
Crown. 

Commission in the Reserve of Officers is an “office 
of profit under the Crown” within s. 25 (1) (a), 
Govt, of Burma Act. U Aye v. U Cart Huang 

Rang. 372 
ss, 27, 25, 24—Power of Speaker to 
deciare that seat of member has become vacant, 

Section 27 (3), Govt. of Burma Act, expressly pro- 
hibits the Speaker from deciding whethera member 
has, since his election, become disqualified for bsing 
a member under s. 25 (1) (a), with the result that his 
seat has become vacant under s. 2! (2) la). The 
punishment of declaring his seat vacant cannot be 
inflicted on a member of the Legislature until a 
competent Court has fonnd him to bs disqualified 
under s. 25 (1), Govt. of Burma Act. U Aye, U 
Car HLAING Rang. 372 
———*sS8,41, 42—Ordinance under ss. 41 and 42 

—Ordinance No. VII of 1939, Ordinance No. V 

of 1910 and Act XII of 1910, if have retrospective 

efect. 

oe No. VIT of 1939, Ordinance V of 1949 
and Act XII of 1940, cannot have any retrospective 
effect sq as to protect a member from a disqualitication 
which he had incurred prior to their coming into 


. 





force. U Aye v. U Cait HLAING Rang. 372 
— —s. 81 (2). See Court Fees Act, 1870, Sch. I, 
Arts. 6 to 9 892 





S.153—Meaning of s. 155. 

Thetrue meaning of s. 153 is that in regard to 
being chosen as and thereby becoming members of 
the Legislature at the first elections, persons who 
would, but for s, 153, be disqualified under s. 25 (1) 
(a) by reason of their holding an office of prot under 
the Crown should not be disqualified if the office 
which they hold falls within cl. (v) of s. 153. Hence, 
a person who at the time of the first elections, in 
November 1936, held an office of profit under the 
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Crown, which was of the class mentioned in cl. (b) 
of s. 153, was by reason of the provisions of that 
section not disqualified for being elected asa member 
of the Legislature at those first elections or from sub- 
sequently sitting as a member of either Chamber of 
the Legislature, as elected atthoso first elections, so 
‘long as he continued to hold that same office. U AYE 
v. U Cait HLAING Rang. 372 
s. 153 (b)—Commission in Reserve of 

Oficers—Whether whole time office remunerated 

ether by salary or fees. 

A commission in the Reserve of Officers is “an 
office which is not a whole-time office remunerated 
either by salary or by fees,” within the provisions of 
s. 153 (b), Govt. of Burma Act, U Aye v., U Cult 
HLAING Rang. 372 
| — s, 270. See Railways Act, 1890, s. 9 (6) 

394 








‘Grant—Joshiinam land is tnalienable—Alienation 
by manager of joint Hindu family, if binding on 
other members. 6 
Joshi inam land held under a Govt. sanad in the 

ordinary form used for grants of land given in return 

for services to be rendered to a village community is 
inalienable, and a manager of a joint Hindu family 
cannot bind other members of the family by an aliena- 
tion of co-parcenary land which is not alienable, even 
if the alienation be for legal necessity. KRISHNAJI 
DATTAMBHAT JOSHI Vv. PARAPPA DATTO PATIL 
Bom. 632 

___-__— Presumption of rent-free grant —Held, that 
in circumstances rent-frze grant must be presum- 
ed. ` 
Where in a suit for rent based on contract of tenancy 

the facts found were that the lands in suit lay within 


the estate of the plaintiff, that the ancestors of the ~ 


defendants and the defendants had been in possession 
for a considerable time, that no rent had ever been 
demanded from them until recently, that no rent has 
ever been paid by them and that no attempt was made 
to resume possession of the land on the death of the 
predecessors of the defendants: 

Held, that the existence of these circumstances afford- 
eda basis for the presumption that the lands wera 
granted to the ancestors of the defendants and that the 
grant was rent free. KIRPA SANKER WARRAH V. JANKI 


PRASAD LALLU Pat. 650 
Grove. See Oudh Rent Act, 1886, s. 127 421 
Guarantee. See Contract 732 
Guardian. See Minor 61i 
___--_— Negligence, See Minor 779 


Guardians and Wards Act (VIII of 4890), 
Ss. 30—Guardian appointed by Couri—Transfer 
by him without Court's sanction—Void or vəid- 
able. 

Where a guardian is appointed by the Court, a trans- 
fer by such guardian is voidable and not void and 
aperates as 2 valid transfer unless set aside at the in- 
stance of the minor or minors concerned within the 
period allowed by the law of limitation GnoLam Hus- 
SAIN SAHIB V. AYESHA BIBI Mad. 87 E B 
Guardianship. See Hindu Law 858 
Hindu Law—Adoption — Authority — Sudra 

if can give mother her son born of adulterous 

intercourse—Adoptee, amongst shudras must be of 
same class as adopter. 

liven amongst shudras a mother is incompetent to 
giveinadoption her son born of adulterous intercourse. 
Amongst them also a son in order to possess the capa- 
city to be given and taken in adoption must be of the 
same class as thet of the adopter. The fact that the 
shudras do not observe the ceremonial of ‘datta homa’ 
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and that certain restrictions imposed by the texts on 
the regenerate classes as to the choice of the boy do 
not apply to them, would not legalize the adoption of 
an illegitimate offspring by a shudra. APYA SHETTYA 
TALAWAR V. RAMMAKKA APYA TALAWAR . Bom. 42 
anan Authortiy — Step-mother, if can 

give step-son—Conversion, if affects parents’ right 

to give in adoption. : 

A step-mother is unable to give her step-son ine 
eee because there is absence of parental relation- 
ship. 

Where, however, there is such reiationship, the 
right to give is not affected by the conversion of the 
parents. Apya SurTTYA TALAWAR °v, RAMMAKKA. 
APYA TALAWAR ; Bom. 42 
—— aa Bombay School — Adopted son of 

widow of gotraja sapinda, if can recover possession 

from purchaser from former widow on ground that 
sale was not for necessity. 

The widow of a gotraja sapinda cannot by adoption 
alter the order of inheritance of the property and divest 
the reversioner. That applies just as much to a chose 
in action as to immovable property. The adopted son 
cannot, therefore, seek to recover possession of property 
against a purchaser from a former widow on the ground 
that the sale was not for necessity. Susrao Bast PATIL 
v DADA Buiwa Cuawan Bom, 576 
—_._—- Mother’s power to give son in 

adoption, how arises. 

The right of a female parent t> give the son in 
adoption results from the maternal relationship and is 
not derived by delegation from her husband: The 
right of a mother td give her son in adoption inde- 
pondently of the father is, however, founded upon 
the existence of special circumstances such as those 
enumerated in the text. The conditions governing 
that right are that the child to be given is the son of 
her husband and that the latter is incapable of giving 
his asset. Apya SHETTYA TALAWAR v., RAMMAKKA APYA 
TALAWAR Bom, 42 

Alienation—Legal necessity—Joint fami- 
ly—Necessity depends on pressure on estate. 

It is well settled that necessity depands upon pres- 
sure on the estate. If, therefore, the family is in 
affluent circumstances and can well afford to pay its 
debts, it is clear that there can be no pressure, and 
that consequently there can be no necessity for alienat- 
ing to satisfy the debts. RAMBHAOO Vv. GURUDAYAL 

Nag. 367 

—___— — Legal necessity and benefit to estate 

are questions of fact—Such pleas expressly waived 

in trial Court--Refusal for allowing them to be 
raised by Appellate Court, if satisfied. 

lt is beyond doubt that an alienee who wishes to 
bind the shares of persons not party to his mortgage 
has to allege and prove necessity or benefit or antecs- 
dent debt or something of that kind. Whare the plea 
of legal necessity and benefit to the estate has been 
expressly waived by the plaintiff in the trial Court 
the first Appellate Court is justified in refusing it to 
be raised before it and being questions of fack cannot 
be raised in second appeal. RAMBHAOO v. GURUDAYAL 

; Nag. 367 
—— — - Debts—Antecedent debt—Son’s liability — 

Father manager, if can alienate son's share irres- 

pective of necessity. . ° 

The sons are liable under Hindu Law to pay'their 
father’s antecedent debts. The non-father manager 
can alienate a son’s share for this purpose provided it 
is necessary to do so. Whether it is necessary will 
depend upon the circumstances of the family. But the 
father-manager stands on a higher footing vis a vis 
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his sons and he can alienate for his own ant>cedent 

debts whether it is uecessiry or not. RAMBHAOO vV. 
GuRUDAYAL Nag. 367 

— Deht — Pre-partition debts of father—Liu- 
bility of sons to pay—Decree for maintenance 
against father—Subsequent partition between sons 

: and father—Son’s share, liability of. 

e Whereadecree is passed against thefather of a 
joint Hindu family for maintenance and subsequently 
in suit for partition instituted by the son, the son's 
share isdivided off and separated, the divided share 
of the son still continues to be liable for the decree 
.deBt. His shar& is liable even after the partition with 





his father, for the latter’sdebts which are not 
avyavaharika, incurred prior to partition. KAMLA 
PRASAD v. Ram PYARI Oud. 720 


—-—— Guardianship—MMinor, member of un- 
divided family with adult members—No guardian 
can exist. 

There neither is nor can bea guardian cf minor’s 
property in an undivided Hindu family which has adult 
members. The manager is not the guardian and cannot 
be appointed as such under the law. SUuGANOHAND & 
Co. v. LADURAM BALKISANDAS FIRN Nag. 34 
~~~ Mother, if legal guardian of minor 

children on death of father—She can enter into 

contract of betrothal on minor’s behalf, 

lf the father is alive, he is the legal guardian of his 
mincr children. Ifhe is dead, the mother is the legal 
guardian. She has, therefore, the right to enter into 
& contract of betrothal on behalf of her minor 
children. If acticg under the authority given to her 
by law, she attempts to abuse the sama, a person other- 
wise interested in the minor may bring her action to 
the-notice of the Court and the Court may restrain her 
from abusing her authority. That, however does not 
go against the root principle of the mother having the 
authority to enter into a contract of this type. KHIMJI 
AUVERSI SHAH v. LALJI Karamsr RAGHAVJI 

_ Bom. 858 

——— Joint family—Family- property—Nucléus 
small and insignificant—Subsequent acquisitions 
—Presumption. 
The mere existence of a nucleus of ancestral property, 

howsoever small and insignificant, will not raise a pre- 

sumption that all subsequently acquired properties of 

a member are joint family properties; it must be proved 

or admitted that the nucleus was of such a character 

as, taking into consideration the surrounding circum- 
stances, could lead to the acquisitions in question. 

GAURI PRASHAD SHARMA v, Ras RANI Lah. 177 

—— -— Maintenance —Widow—Amount fixed— 
Reduction in amount—Permanent reduction of 
income of family property is only valid reason for 
reduction—Income from personal service should 
not affect. 

Once a Hindu widow's amount of maintenance is 
fixed, it is only the permanent reduction in the income 
of the family property which would afford a valil 
reason for reducing the amount. It should not be 
affected by her income from personal service. This 
principle is not opposed to any provision of Hindu Law. 
On the other haad, it ja consistent with its rule that 
it is only the stridhan property of a widow capable 
of preducing income thatis to be considered in fixing 
the #mount of maintenance. BAI Jaya v. Ga NPATRAM 
KaLiDAs DAVE Bom. 607 
—— Marriage—Beirothal, when can be can- 

celled stated, 

A betrothal in Hindu Law is a promise to give a 
girl in marriage, and its form is that of a promise by 
Chefather or guardian of the girlin favour of the bride- 
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groom and/ər the bridegroom’s father or guardian, No 
ceremonies are essential to the validity of a betrothal 
as they are in the casc of a marriage. A betrothal is 
a revocable promise of marriage, though sach revoca- 
tion would be improper without a just cause, such as 
where a better suitor is fortheoming for the girl. A 
be'rothal can also be brokea off if either party was 
found to be of alower casteor to have an incurable 
disease, or the intended husband was found to be unfit, 
orthe girl was found to be unchaste, or for other rea- 
sons. A betrothal agreement cannot be specifically en- 
foreed. The party injured by the breac’: is entitled to 
recover compensation for any pecuniary damages that 
may have been sustained and also for any injury to 
character or prosp2cts in life which may naturally 
arise in tle norn.al course of the breach, KHIMJI 
Kuverst Suan v. Lasi Karamst RAGHAVJI 

Bom. 858 
—— Marriage—Validity—‘Sata’ marriage or 

marriage by exchang?, when invalid, : 

Per B. J. Wadia, J.—It is true that a marriage by 
exchange or a ‘sata’ marriage is prohibited by the 
Hindu Shastras and is not known to the strict Hindu 
Law. But inorder to make the transaction invalid 
according tothe Hindu Law there must be a contract 
making the one betrothal strictly conditional upon the 
other betrothal, s2 as to irakeit, a real bargain or set- 
off of the girls as two objects of value. KHIMJI 
KUVERJI SHAH v. LALJI Karaust RAGHAVJI 


Bom. ete 
———— Partition. See Registration Act, 1908S 
s. 4) i se : 278 





— Nature of partition, explatned— 
Declarution ofintention to separate necessary— 
Declaration if reduced to writing falls under 8.17 
(1) (b), Registration Act (XVI of 1908), and is 
struck by s. 49. | a 
Partition, unlike a sale or transfer which consist in 

its essence of single acis is a continuing state of fact. 

No questicn of transfer of title arises in partition. Each 

co parcener already has complete titlo to and dominon 

over every parcel of the joint estato. Partition is con- 
sequently only a change in the mode of enjoyment of 
thejoint property coupled with an al-eration in status, 
the j.int title being divided into a number of separate 
ones. Although no particular formality is required, 
there must be not only a mental decision onthe part of 
a co-parcener ts effect the change butals) an outward 
expression of it which is ccmmunicated to the co- 
sharers, or at any rate to some of thom. The intention 
and theedeclaration or both necessary ingredients in 
the matter of effecting severance. It is true that this 
declaration does not have to be reduced tus the form of 

a document. It can be effected “without any forma- 

lity’. But if it is reduced to writing then it falls with- 

in the purview of s. 17 (1) (b) Regis. Act and that it is 

struck at bys. 49. It would consequently be inadmissible 

in evidénce not only as regards that aspect of partition 

which relates to a division of property by metes and 

bounds but alsə as tothat which E to a severance 
i GAJI PATIL v. NAMDEO 

of title. QANPAT GAN Nag. 278 

— Parti.ion by panchas—Agreement 
of parties and not decision of pe effects 
partition—Oral agreement reduced to writing— 
Document effects partition. 

In the case Bes partition effected by the panchas the 
thing which iegally concludes the matter is not their 
decision but the agreement ofthe parties, and the only 
part which the panchas play is in Irelpirg the parties 
to arrive at a common result. That, from a legal point 
fo view, is on the same footing as an agreement reach- 
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ed orally. If, however, the parties desire tkat the 
agreement though reached oially shculd nct be tle 
final and operative agreement but that it should be 
reduced to the form of a document, then the final and 
operative matter which effects the change in the legal 
relationship is the writing and not the previous oral 
agreement. GANPAT GANGAJI PaTILv. NAMDEO 
Nag. 278 
—— Partition—Suit for—Separation of title 
and division of joint estute except one item esta- 
blished—Suit only for partition of item omitted, is 
maintainable. 
. Where it is established that the partition embraced 
not only a separation of title but also a devision of the 
joint estate barring certain item of property, a suit for 
partition for that item alore is competent. GANPAT 
GANGAJI PATIL v. NAMDEO ` Nag. 278 
——-———— -—— Sutt for partition—Defendant ad- 
mitting to have held property exclusively and 
separately— Such act if must be proved. 

Where in a partition suit the defendant admits that 
the property was held exclusively and separately that 
fact need not be proved and all that the Court is con- 
cerned tosee is the character cf the possession 
GANPAT GANGAJI PATIL v. NAMDEO Nag. 278 
+ —Religious endowment—De facto shebait 

of idol, if can sue on behalf of idel to set aside 

‘permanent leases granted by hereditary shekait. 

Quaere:— Whether e de facto shebait ci a private idol 
cansue on behalf ofidol to set aside permanent leases 

„granted by hereditary shebait. Iswar Ram CHANDRA 
BiGRAHA THAKUR v. BENGAL Duars BANK LTD, 
i i l P C12 
4 —— Worshipper, as such, if can sue 
for declaration that property is debutter—Family 
endowment—Any member, if can institute suit of 
aforesaid nature. 

A-worshipper as such has nct an unqualified right to 
sue for a declaration that immovable property is the 
debutter property of the idgl. When the shebait him- 
self is negligent or alienates debutter 
breach of trust, not only a prospective shebait under 
the terms of the grant but any member of the family 
in case of a family endowment may maintain the suit 
on behalf of the deities to recover that property from a 
trespasser. SAsHI Kumarr Devr ~v. DHIRENDRA 
KISHORE Roy Cal. 241 
Hostile witness. See Criminal trial 439 
{Identification parade. See Criminal trial 342 
Immovable property. See Transfer of Property 

Act, 1882, s. 123 (3) e 837 
Income-tax—Assessment should be based on strict 

legal pogtiton of assessee—Held on facts that 

assessee was entitled to deduct mortgage debt as 
bad debt in year of account. 

An assessment to the income-tax must be made ac- 
cording to the strict legal position and shculd not be 
based upon the substance of the matter. ? 

The assessee held two mortgages in his favour 
against thesame mortgagor and over the same pro- 
perty, cne for Rs. 40,000 ard the other for Rs. l ,850. 
During the year of assessment the assessee sued the 
debtor. But as he considered that the properties were 
not worth more than Re. 90,000 he limited his claim to 
thisamount. With interest the amount due on the first 
mortgage was Rs. 71,220. He waived Rs. 21,220 of 
the interest due and asked for a decree on the first 
mortgage for Rs 50,000. He regarded the second loan 
that isthelcanof Rs. 10,850, as being irrecoverable 
and accordingly be did rot ask fora decree in respect 

of this amount. ‘The assessee claimed a deduction of 
Rs. 10,850 as bad debt, in the assessment of bis in- 
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come. The income tax authorities contended that as 
inthe assessee’s books tha two mortgage debts were 
debited against the debtor ina single folio and as he 
only expected to recover Rs. 50,000 from the debtor there 
was no loss in respect of the second loan of Rs, 10,850 
except tu the extent of Rs. 850, which had been allow- 


Held, that the assessee was entitlel to have the, 
debt of Rs. 10,850 taken into consideration and de- 
ducted from his iccome during the year of acount as 
the same had then b:come a bad debt. S. S. S. CHOK- 
KALINGAM CHETTIAR v. COMMISSIONER OF INCOME-TAX, 
MADRAS e Mad. 31 FB 
———— Determination of rate of asszssment to tax 

or exemption therefrom—Law in force in year of 

ass:ssment must be applied even if income assessed. 
is of year preceding assessment. 

In determining the rate of assessment to income- 
tax or exemption therefrom, the law and the statutory 
rule in force for the year of assessment must be applied 
even though the quartum of income for assessment is 
the income of theyear preceding the year of assess- 
ment. COMMISSIONER OF INCOME TAX, BOMBAY PRESI- 
DENCY, SIND AND BALUGHISTAN V. SIND HINDU PRO- 
VIDENT FUNDS Society, HYDERABAD SIND) Sind 143 
———— Income consisting of interest of income of 

family or of individual member, nature of. 

Income consisting of interest of an impartible estate 
is not income of the undivided family. It is the in- 
come of the present holder notwithstwdiog that he 
has sons from whom he is not divided. The.-respec- 
tive chances of each son tə succeed by survivorship do 
not make them all co-owners of the income with their 
father, or make the holder of the estate a manager on 
behalf of himself and them, or on behalf of a Hindu 
family of which he and they are some ofthe male 
members. COMMISSIONER OF INOOME-TAX,. PUNJAB, 
Norta-West FRONTIER AND DELHI PROVINCES, LAHORE 
V. KRISHNA KISHORE P C 707 
Income Tax Act (XI of 1922)—Construction 

‘of words in Act. 

he Income Tax Act is an, enactment expressed in 
the English language and the words used in it must be 
given the same meaning as is given in the construction 
of similar statutes in England, COMMISSIONER OF 
INGUNE-TAK, MADRAS v. M. JAMAL MOHAMMED SAHIB 
Mad. 13 S B 

——— ss. 2 (1) (a), 3 (2) (viii)—Wagf proper- 
ties entirely agricultural—Administration scheme 
defining duties of mutwalli and fixing remunera- 
tion conditional upon his proper discharge of 
duties—Remuneration, whether agricultural in- 
come or falls under s. 3 (2) (viii) and ts assessable. 

The entire waqf properties were agricultural, A 
scheme of administration which was embodiedin a 
compromise decree defined the duties of the mutwalli 


and fixed his remuneration from the waqf which was 


made conditional upon the 
duties as mutwalli : 
Held, that the remuneration of the mutwalli was 
not rents and profits ofagricultural land coming to him 
simply asa beneficiary under a settlement. ‘The re- 
muneration that he received as mutwallt was remune- 
ration for discharging the duties of his office and as 
such came within s. 3 (2) (viii), Income Taxe Act, 
being a receipt arising from the exercise Of his votation 
whether the fund from which he was paid came origin- 
ally from an agricultural source or not. In re Hon’BLE 
Nawas K. HABIBULLA Banapuror Dacoa Cal. 883 
ss. 4, 6 (Burma)—Assessee banker or 
money-lender taking over debtor's land in liquida- 
tion of debt—Land, if fixed capital—Land sobd 


proper discharge of his 
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in parts at different times—Transaction, when 
complete—When can be assessed to income-tax. 
Lands and other immovable property taken over by 
the bankers or money lenders in liquidation of debts 
due to them in respect of loans, are not fixed capital 
but working assets, and part of the stock-in-trade of 
‘their business as money-lenders. Where the property 
taken over from the debtor is sold in parts from time 
e to time, the transaction between the creditor assesses 
and the debtor cannot be said tobe complete until the 
whole & the property has been sold: only then it is 
possible to ascertain whether a profit chargeable to 
,Ingome-tax has accrued or a loss has been incurred. 
. Such a transaction cannot, therefore, be assessed except 
in the accounting year in which itis completed. Com- 
MISSIONRR OF INcomE-TAx, Burma v. A. K. A. R. 
OHETTIAR FAMILY Rang. 589 SB 


S. 4 (2) (Burma)—Money transmitted to 
assessee from foreign branch of his} business—Pre- 
sumption thatit was made out of profits, when arises 
—Customer of assessee bank instructing assessee’s 
foreign branch to send his money to assessee bank 
in Burma to be credited to his account in Burma 
—Remittance, if falls under s. 4 (2)—Whether 
liable to tax. 


When money is remitted from a foreign country 
where the assessee carries on business, the remittance 
must be presumed to have been made out of profits, . 

But in order that the presumption may be applicable, 
the remittance must, of course, be a remittance by the 
assessee of money belonging to the assessee. Hence 
where the remittance tothe assessee Bank from the 
foreign branch of its business consists of money belong- 
ing to 1ts customer and not to the assessee and is sent 
on customar’s instructions to be credited to his account 
in Burma with the assessee, the remittance does not 
fall within the purview of s. 4(2) and is not liable ts 
Income-tax. COMMISSIONER OF IncomxE-Tax, BURMA 2, 

eA. K, A. R. OHETTIAR FAMILY Rang. 589S B 


——— S. 4 (3) i) as amended in 1939_ 
Exemption under —Applicability of. i 
The expression “charitable purposes” in s. 4 (3) (1), 

Income Tax Act must be construed strictly aud can 

only be applied to public charity. There is no such 

“thing as a private charitable trust. There may be a 
private trust for religious purposes and the amemdment 
was madeto s, 4 (3) in 1939 in erder to put beyond all 
doubt the intention cf the Legislature not to exempt 
even private trust for religious purposes. The exemp- 
tion ins. 4 (3) (1), therefore, only applies to. trust the 
object of which is public utility. COMMISSIONER OF 
INCOME-TAX, MADRAS v. M. JAMAL MOHAMMED SAHIR 
Mad. 13 SB 

———— S. 4 (3)(1) as amended in 1989 — Pro- 
vistons in waqt deed for maintenance, education, 
marriage, funeral, etc, of wa;t’s poor male 
descendants—Whether constitutes trust for general 
publie uttlity—Income allotted for such purposes 


remaining unspent—\Whether assssatle in hands 
of muthavalli. 


The provisions made in the wagf deed for the main- 
tenance education, marriage, funeral and other neces- 
sities of the poor and needy among the. descendants of 
the Wagif if the male line, do not constitute a trust for 
general public utility, The trust being clearly of private 
nature the income allotted under the wagf deed for the 
pugposes mentioned therein which remains unspent for 
want of beneficiaries is assessable in the hands of the 
muthavalli. COMMISSIONER oF INCOME-TAX, MADRAS v. 
„M. JAMAL MOHAMMED SAHIB Mad, 13 SB 
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—__——- 8.6. Sees. 4 (Burma), 589 SB’ 
——— S. 8. See Income Tax Act, 1922, s9 7O7 


—--— SS. 9, 14, 8, 12—Member of joint Hindu 
faimly holding impartiable estate—Income of 
estate, whether can be charged as that of ‘“indivi- 
dual” assesseeor as that of Hindu undivided 
family. 

Ins. 9, Income Tax Act, the words “property of 
which he isthe Owner” are not to be read as meaning 
“of which annual value he is tho owner.’’ However diffi- 
cult it may bein some cases to apply the simple and 
ordinary phrase “owner of property” to the facts, it is 
not permissible to substitute a phrase which is of 
dubious and noticeably different meaning. Again, the 
distinction between property owned by an individual 
Hindu and property owned by a Hindu undivided 
family must be madeby applying the Hindu Law and 
if the distinction in certain cases be somewhat fine 
and difficult to draw, itis allthe more necessary to 
keep close to the Hindu Law. The suggestion that 
because the statute to be interpreted is an Income Tax 
Act broader or more general notions of ownership 
than the Hindu Law affords are to determine the 
matter cannot be accepted. The Actis an Indian Act 
andthe distinction takes its meaning from the Hindu 
Law. Property though impartible may be the ances- 
tral property of a joint family; and in such cases the 
successor falls to be designated according to the ordi- 
nary rule of the Mitakshara. The custom of imparti- 
bility does not touch the succession since the right of 
survivorship is notinconsistent with the custom hence 
the estate retains its character of joint family property 
and devolves by the ganeral law upon that person who 
being in fact and in law joint in respect of the estate 
is also the senior member inthe senior line. If the 
question be whether the Hindu undivided family or 


_ the present holder is owner of the estate the answer of 


the Hindu Law is that itis joint family property. The 
present holder as an individual cannot, therefore, be 
charged in respect of it under s. 9 of the Act, Commis- 
SIONER OF INGOME-TAX, PUNJAB NORTH-WEST FRONTIER 
AND DELHI PROVINOES, LAHORE V. KRISHNA KISHORE 


P C 707 
s. 10 (2) (ix)—Advance of loan to company 
by assessee share-holder who was also a money- 
lender, held not foreign to assessze’s money-lLending 
business—Assessze’s money employed in money- 
lending business held while being in one sense his 
capital was also his stock in-tride—Cost of defend- 
ing suitheld fetl under s. 10 (2) (ix) as expendi- 
ture éneurred in repelling actual attack on asses- 





see’s stock-in-trade and, therefore, could be de- 
ducted. K | 
he agsessee who was a share holder in a certain 


company and carried on an extensive money-lending 
business advanced an amount of Ks. 10 lacs to the 
company ab atime when the company was in financial 
difficulties. Some of the share-holders sued the ass*ss2e 
alleging that the assess3e had consented to a scheme 
whereby he wasta assume the managing agency of 
the company and advance whatever sums were neces- 
gary to put it on sound financial basis and that in 
breach of the agreement the assessee had advanced 
nothing except Rs. 10 lacs asa result of which the 
share-holders had suffered considerable losses. The 
assesses was sought to be made liable to the extent of 
Rs. 60 lacs as damages. The suit was eventually dis- 
missed, The assessee claimed to deduct the costs of 
defending the suit as expenses incurred in money- 
lending business. The assessee had iastituted & suit 
against the company for the recovery of the sum of 
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“Fs. 10 lacs and had assumed the management cf the 
company’s business. The assessee cited previous tians- 
actions of his money-lecding business wherein he had 
sued for recovery of his loans and had taken over the 
debtor’s property and continued their business : 

Held, that there was no essential difference Letween 
taking over the debtor’s property for the purpose of 
preventing the loss of sums advanced and the taking 
over of the management of the debtor’s business for the 
same purpose and, therefore, the alleged transaction of 
advancing a sum of Rs.10 lacsto the company was 
not foreign to the money-Jending business of the as ssssee 
and the contention that the suit against the assessee 
was instituted against him not because he wasa money- 
lender but because he was a wealthy nobleman was 
not acceptable : 

Held, also that tte money which a banker or a 
meney-lender employed in his business, while it was 
in one sense capital, was also bis stock-in trade, and 
the money expended for the purpose of insuring the 
stcck-in-trade of a business must he cousidered expen- 
diture in the nature f revenue expenditure and in- 
curred solely for earning the profits of the business. 
Since under s. -0(2) (ix), Income Tax Act the expen- 
diture incurred for securing the assessee against 
possible loss of his business stock and stores (that is, 
his stock-in-trade) wes allowable, expenditure should 
not be disallowed when it was incurred for the purpose 
of repelling an actual attack on the assessee's stock- 
in-trade. The deduction claimed fell within s. 10, 
sub-s. (2), cl. (a) of the Act and the assessee was 
entitled to it, COMMISSIONER OF INO ME TAX, BIHAR 
AND Orissa V. KAMESHWAR SINGH OF DARBHANGA 

Pat. 656 
—— SS. 12,14. See Income Tax Act, 1922, s. 9 
l 707 
=——— S. 26 (2) Proviso as amended by 

Act (VII of 1939)—Operation of proviso— 

Firm dissolving—All members of firm alive and 

‘whereabouts known — Dissolved firm, whether 

“cannot be found’’—Partner taking over partner- 

ship business after dissolution succeeds to business 

within meaning of s. 26 (2). 

Before the provis) to s. 26 (2), Income Tax Act, 
can be brought into oreration, it must be established 
that the person succeeded “cannot ba found,’’ that is. 
he must be dead or has disappeared. The proviso 
cannot be applied where the person succeeded is alive 
and his whereabouts are known or can be ascertained. 
It cannot be said that the firin which hag been dis- 
solved “cannot be found,” when all the partners are 
alive and can befound. In such acase a partoer who 
takes over the partnership business after the dissolu- 
tion of the partnership succeeds to the busines; within 
the meaning s, 26 (2). 

Quaere.— Whether s. 26 (2) applizs not only toa 
succession which has taken place during the year of 
account but als) to a saccessio which has becom: 
effective during the year of assessment. COMMISSIONER 
oF ĪNO MB TAX, MADRAS v. NATIONAL OYOLE IMPORTING 
Co. Mad, 635 SB 
—-—— B. 49-A—“Remaining payable by person” 

in s. 49-A does not mean “legally recoverable” 

—Proczedings in 1935 for recovery of unrealized 

arrears for year 1930-31 barred under s. 46— 

Arrears are still payable under s.49-A =S. 49-A 

is not exhaustive. 

Section 46 of the Income Tax Act prescribes only a 
summary remedy and there is nothing in that section 
or in the other provisions ofthe Act to indicate that 
that is the only remedy by which income-tax is re2over- 
able. The time limit prescribe] in s. 46 (7) of the 
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Act obviously applies to proceedings under that section. 
When income-tax is assessed, it becomes a debt due 
by the assessee to the Crown. The Crown as a creditor 
has the ordinary right of suit against the assessee. This 


is a right under the common law-and there’ is nothing . 


in the Income Tax Act to take away this right. A 


suit for recovery of arrears of income-tax would be, 


undoubtedly a suit of a civil nature and such a suit 


would clearly be maintainable under the provisions of ® 


s. 9 ofthe Civil P. C. The expression “may forward 
to the Collector’ in s 46(2) ofthe Act clearly sug- 
gests that the section is not exhaustive. 

Ifs. 46 of the Act is not exhaustive, the arrears ef 


income-tax for the year 1930-31 remaining due can be - 


legally recoverablein 1935. A suit for recovery of 
these arrears would le and would be governed by 
Art. 120, if not by Art.149, of the Lim. Act and-ths 
income-tax officer would be perfectly entitled under 
s.49-A of the Income Tax Act to deduct that amotnt 
from the sum which was refundable to the assessee ce 
acc unt of income tax for the year 1932-33. 

The express:on “remaining payable by the person” 
in s. 49-A of ths Act does not mean “‘legally recover- 
able from ths person.” Though no procezdings under 
s. 460f the Income Tax Act could be taken in 1935 
for recovery of the unrealised arrears of tax for the 
year 1930 31, those arrears still remain payable within 
the meaning ofs. 49-A of the Act. INDEROHAND v. 
SEORETARY OF STATES FOR INDIA IN O3UNOIL 

Pat. 228 

s.67—Plaintiff not seeking to set aside or 
modify any assessment but only claiming that 
certain réfund was not validly discharged by in- 
come-tax department—Givil suit, if barred under 

s. 67. 

A -uit where the plaintiff does not seek to set aside 
or modify any assessment within the meaning of s. 67, 
the only question being whether his claim for a certain 
refund was validly . discharged by the income-tax 


department, isnot barred under s. 67 andis maintain- ° 


able in-a : ivil Court, INDERCHAND D. SECRETARY OF 

STATE FOR INDIA IN COUNCIL Pat. 228 

Injunction—Calcutta High Court's jurisdiction to 
restrain defendant from litigating in another 
Court on ground of convenience. 


Calcutta High Court’s powers of control over persons~ 


within. its jurisdictioa, by injunctions operating in 
p2rsonim, are not restricted by the provisions of the 
Civil P.O It has jurisdictioa to restrain a defendant 
from litig ibing in another Coirt on the ground of con- 
v3anience. NaSKARPARA JUTE Mirus Cs, LTD. 2. 
NIRMAL KUMAR JAIN Cal, 445 
Insanity—Onus to prove insaiity. See Contrart 
Act, 1872, s. 12 660 
Insurance—Contract of re-insurance of fire or 
marin? insurance, whether contract of ind»mnity — 
Life assurance contract origin tilly not of indemnity 
—Whethor re insurance contract is of tlemnity of 
original insurer's risk or tadependint contract dz- 
pends on terms of re-insurinc2 polisy —He-ins- 
ranze of life assuranz2 crvtreuct heli indemnity 
contrast and dil not fall unlor  s.12b ors, 125, 
Contract Act (IX of 1872)—Indemnified, tf cin 
compromise against orders of idemni fier —Liability 
of inlemnifier. $ 
The word ‘contract of indannity’ ia s. 12%, Contig st 
Act has be3n us3i1 io a narrow 33033 ari the general 
law about coatracts of inle nnity is mich wider thin 
the contract of in le nnity as isfinslinthe Doatract Agt. 
A contract of fire insur2z1¢3 or mirine insurines is al- 
ways a contract of ialamnity though unir tha ən- 
tract Act it woull more 


e © e . 


properly cons undar s. 3h, | 
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defining contingent contracts. A contract of re-insur- 
ance of 2 fire or a marine insurance is, therefore, 
always a contract of indemnity whether the re- 
insurance is an insurauce of the liability incurred by 
the original ‘insurer or whether it is an independent 
insurance ofthe thing originally insured. In the case 
of life assurance, the contract originally is not one of 
indemnity. Therefore, it depends on the terms of the 


* re-insurance policyas to whether the contract ofre- 


insurange is a contract of indemnity of the risk incurred 
by the original insurer or whether it is an independent 
contract insuring the same lifefor the same sum or 
some portion of, that sum for which it was originally 


- insured. 


The body of the document embodying the terms of’ a 
Te-irsurance guarantee stated “the Zenith Company 
re-insures the Tropical Company to the extent cf 
Rs. J0,000 in part of its risk upon the life insured 
under its policy, No. 3573for Rs 50,000. It is subject 
to all the terms and conditions including that of settle- 
ment of claim contained in the original policy.” 

Held, that this contract clearly insured not the 
original life or lives insured by the original policy but 
only the liability arising out of that insurance and 
fell upon the Tropical Insurance Company. In this 
view of the matter, therefore, the cause of action did 
not accrue to the original company until they aciually 
paid the policy-holder and the limitation was governed 
by Arts. 65, 83, or s. 115, Lim. Act. 

Held, further that the contract of re-insurance did 
not fall within the terms of s. 124, Contract Act and 
hence s. 125 (3) did not apply or govern it. 

In a contract of indemnity the indemnified can com- 
‘promise a case against the orders of the indemnifier and 
provided the compromise is made bona fide, thein- 
demnifier would be Hable to re-imburse the indemnified 
proportionately for the loss incurred. The indemnified 
however, is not entitled to any interest in such a case. 
TROPICAL Insurance Co. LTD. v. ZENITH LIFE As- 
“SSURANCE Co. LTD. Lah. 198 


Interest—Rent, suit for—Unjust demand fo? 
higher rent— Interest on rent cannot be allowed. 
In a suit fcr rent, interest on amount of rent cannot 

be allowed where the plaintiff has made an unjust 

demand for much higher rate of rent because in such 

a case it cannot be said that the defendants unjustly 

withheld payment ofrent. BuatpEB CHANDRA Roy v. 

BAIKSHAKAR PATTANIK Pat. 837 

— Ten per cent. per annum simple interest, is 
fair rate, 

Simple interest at ten per cent. per annum is a very 
fair and reasonable rate. SUKHRAJ RAI v. RATINATH 

PANJTARA Pat.677 


Interpretation of Statutes—Proad construc- 
tion of section leading to absurd results— Nar: 
rower construction possible without such results 
shculd be given. 

Court should not give to a section a broad construc- 
tion which would lead to absurd results when there 
isa harrcwer construction possible which does not 
entail those results. KamaLa RANJAN Roy ~v. BEPIN 
BEHARI SADKHAN Cal. 290 
—— Construction of Act by reference to forms 

prescribed by Government under its rule making 

pewer under Act. 

The meaning of the Act should not be derived from 
the forms which have been prescribed by the Govt 
unger its rule making powers under the Act. PANDIRI 
SARVEsSWARA Rao v, MATURI UMAMAHESWARA Rao 

Mad, 288 
particular and 





o———General words following 
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specifi: words of same nature—Rule of interpreta- 

tion. 

Per Iqbal Ahmad C. J.—The general word which 
f llows particular and specific words of the same 
nature as it-elf takes its meaning from them, and is 
presumed to he rəstrictel t> the same genus as those 
words. In other words, it is to be read as com- 
prehending only things of the same kind as those 
designited by them, unless, of course, there be sme- 
thing to show that a wider sense was intended. But 
tnis rule of interpretation of Statutes is subject to 
another well recognized rule that the restricted 
meaning which primarily attaches to the general word 
in such circumstances is rejected when there are 
adequate grounds to show that it has not been used in 
the limited order of ideas to which its predecessors 
belong. Ifit can be seen from a wider inspection of 
the scope of the legislation that the general words, 
notwithstanding thas they follow particular words, 
are neverthelezs to be construed generally, effect 
must be given to the intention of the legislature as 
gathered from the larger survey. U.P. GOVERNMENT 
v. MANMOHAN Das All. 425 F B 

' Interpretation of section —Principle. 

Per Lobo, J.—Where the language of a statute is 
plain and unambiguous it is idle to seek for a 
construction outside the limits of the statute and by 
reference to the intention of the Legislature. Hence 
where a section of the Criminal P. C. calls for 
interpretation it is far more satisfactory t? seek that 
interpretation first in the wording of the section itself, 
rather than to base it on general considerations of 
the intention of the Legislature. Moosasan v. BacHayo 

l Sind 844 
—___—_— Language clear—Court’s duty to apply it 
inspite of hardship. 

lf the language of an Act is sutñciently clear, the 
Court can only give effect toit, however inequitable 
or unjust the result of such a construction may seem 
to the Court to be. Butif the Court can avoid 
construing an Act so as t> caus what the Court 
regards as injustice, it certainly ought to do so. 
JAMLYATRAM GAURISHANKAR JOSHI V. UMIYASHANKAR 
PRANSHANKAR JOSHI Bom. 595 

Law not clear—Duty of Court. 

If the law is not clear the Courts are entitled t> 
rely on ths maxim argumentum ab inconvenienti 
plurium valet in lege. EMPEROR v. Turan KHAN 

Oudh 488 
__—. — Retrospective effect—General rule stated. 

The general rule is that retrospective effect is not 
given te a statute; there is a presumption against 
retrospactive effect: in the casc of a deslaratory Act 
there is no such presumption; if tna meaning of words 
us21 indicates an intentien that the Act isto have 
retrospective operation, then, ro matter what the 
consequences, this operation mus& be given to the 
provisions: it dues not f.llow that a meaning is to be 
given to the words of the statute, which according to 
ordinary usaze they could not carry, so as to give to 
the provisions retrospective operation. KRASHID BIBI ?, 
TuraIL MUHAMMAD Lah. 127 
-Rules as to—Court cannol inquire how enact- 

ment came tobe made. 

It isnot open tothe Court to go behind what has 
been enacted by the Legislature, and to enquire how 
the enactment came to be made, whether it arose out 
of incorrect information or, indeed, on actual deception 
by someone on whom reliance was placed by it. The 
Court must accept the enactment as thelaw unless 
and until the Legislature itself alters suth enactment, 
on being persuaded of its error, Hoanr Tz HEUHRU 
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“TUKINO v, AOTEA Distrior MAORI LAND Boarp 

N . P C 567 

—— Section of Provincial Act found to be ultra 
vires—Court cannot re write it 

The Court has no power to re-write a section cf a 
Provincial Act, which has been found to be ultra vires 
the Provincial Legislature. In re ADILAKSHMI AMMAL 

Mad. 23 F B 
Word “shall” meaning — Intention of 

Legislature to be gathered by reference to whole 

scope of Act. 

The word “shall” as used in an Act of the Legis- 
lature does not always mean that compliance with 
the condition is obligatory. No universal rule can be 
laid down for the construction of statutes, as to 
whither mandatory enactments shall be considered 
directory only or obligatory, with an implied nulli- 
fication for disobedience. It is the duty of the 
Courts of Justice to try to get at the real intention 
of the Legislature by carefully attending to the 
whole scope of the statute to be cogstrued. MOHAMMAD 
IKHTIYAR V. KHANA Lah. 400 
Jamaica Public Health Law (1925), a 

: 9 


See Tort 4 
Joint tort-feasors. See Tort 685 
Judgment in rem. See Evidence Act, 1872, 

s. 41 518 


Judicial Committee Rules—R. 8— Criminal 
appeals before Board— Counsel’s certificate of 
fitness of case—When should be issued—Limits 
of jurisdiction exercised by Board in criminal 
appeals, stated, 

It is a very serious matter for the Counsel in 
India to certify under r. 8, Judicial Committee Rules 
that the petitioner has reasonable grounds of appeal 
to the Board, when in fact there areno basis what- 
ever for the certificate to be given not only because 
those who so. certify. are misusing their professional 

osition, but because the due course of criminal 
justice is interfered with if the delay of application 
to the Board is interposel without any valid reason 
between the judgment of the Court inIndia and the 
due execution of the sentence which that Court thinks 
it right to pronounce. 

The Judicial Committee is nota revising Court of 
crin inal appeal: that is to say, it is not prepired or 
required to re-try a criminal case, and does not con- 
cern itself with the weight of evidence, or the con- 
flict of evidence or with inferences drawn from evi- 
dence, or with questions as to corroboration or con- 
tradiction of testimony, or. as b) whether there was 
sufficient evidence to satisfy the burden af proof. 
Neither is it concerned to review the, exercise by the 
previous tribunal of its discretion as to permitting 
cross-examination as a hostile witness or in awarding 
particular punishments. 

The Judicial Committes cannot bs asked to review 
the facts of a criminal case, or seb asile conclusions 
of fact at which the tribunal has arrived. In 411 such 
cases an appeal on sich grounds is useless, and is 
indeed an abuse of the process of the Court. Broadly 
speaking, the Judicial Committee will only interfere 
where there has béen an infringement of the esssantial 
principles of justice. Anobvious example would be 
a conviction following a trial, where it could be 
seriously contended that there wasa refusal to hear 
the case of the accused, or where the trial took place 
in his absence, or where he was not allowed to call 
relevant witnesses. Similarly, of course, if the 
tribunal was shown to have been corrupt, or not 
properly constituted, or incapable of understanding 
the proceedings because of the language in which the 
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proceedings were conducted. Ancther and obvious 
example would arise ifthe Court had no jurisdiction 
either to try the crime, or to pass the sentence. 
There must be something soirregular, or s2 outrageous, 
as to shake the very basis of justice. e 

(Their Lordships thought it proper to issue warning 
to the Counsel in India, that if petitions continue to 
reach the Board which never should have been certi- 
fied, it wculd be necessary to call ths attention of 
the suitable authorities in the area from which such 
petitions come to the continued disregard of the rule 
by the certifying Counsel concerned.) MUHAMMAD 
Nawaz v. EMPEROR PC 692 
Jurisdiction —Crvil 

‘excluded. 

To exclude the jurisdiction of the Civil Courts, the 
exclusion must he explicitly expressed or- clearly 
implied. . 

Where the liability is statutory as ọpposed to liabi- 
lity under the common law, the party must adopt the 
remedy given to him by the statute. SRCRETARY OF 
STATE V. ALLU JAGANNADHAM Mad. 353 F B 
_—_-—— Municipal Courts — Obligation assured 

under treaty with ceding state—When can be en- 

forced. 

Any obligation assured under the treaty with the 
ceding state either tothe sovereign or to the indi- 
viduals is not one which the Municipal Courts are 
authorised to enforce, unless the right claimed under 
the treaty has received a statutory recognition and 
has been incorporated in the Municipal law. Hoani 
Te HEUHEU TUKINO v. AOTEA DISTRIOT Maori’ Lanp 
BOARD ` 
———— Petition admitted and proceeded upon— 

Court, if los2s its power to disclaim jurisdiction. 

If the Court has power to reject, an application the 
parties cannot waive, or deprive the Court of that 
power. Although the petition be admitted or proceeded 
upon, the Court never losesthe power to disclaim juris- 


diction and therefore to reject the application. In the 
Goods of A.E Forges v. V. G. Peterson Cal. 114 
~——— Valuation of suit. See Civil Procedure Code, 

1908, s. 92 i 554 
Khewat. See Record of Rights 466 
Kuri transaction. See Contract 291 


Land Acquisition Act (I of 1894), s. 6— 
Acquisition with exception under s. 3, Land Ac- 
quisition (Mines) Act (XVIII of 1885)—Laterite 
stone or morum, whether falls within exception— 
Test stated -Laterite held mineral under verna- 
cular test but could not be soregarded being common 
rock of district —Statutory acquisition and private 
free bargain, difference. 

-The Govt. acquired certain land from the plaintiff, 
the Midnipur Zamindari C», for the construction of a 
branch line of the B. N. Ry., with the exceptions 
mentioned un ler s. 3, Land Acqnisision (Mines) Act. 
The area acquired formed ra:t of a plateau of laterite 


Court's jurisdiction. when - 


stone And morum intersected by hollows of other. 


alluvium. The plaintiff saed the Govt. for compensa: 
tion for the use of laterite stone aud morum by the 
Govt, in the construction of the railway, ou the ground 
that the laterite formed part of the reservation contained 
in the acquisition : : 

Held (i), that the test tobe applied for determining 
whether the laterite was a mineral withit the me&ning 
of exception was (4, the negative common rock * test 
according to which the laterite would be excluded from 
the category of minerals if it was the ordinary soil of 
the district which if reserved would swallow up the 
grant (ii) the positive vernacular test according to 
which laterite would be mineral if it was so described 
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in the vernacular of the mining world and commercial 
world and land-owners at the relevant time. 

(2) The common rock test and the vernacular test were 
cumulative and notalternative. 

(3) Although the laterite was a mineral according to 
the vernacular test, the plaintiff was defeated as it was 

- the common rock of the district. 

(4) Any conduct or statement of the Govt. could not 
exclude the common rock test but in the vernacular 
test thefact that the Crown has in the particular case 
orin any other case treated stone as an excepted 
mineral-was relevant inasmuch as the Crownis the 
l@ndowner in dndia. MIDNAPUR ZEMINDARI Co. LTD, 
v. BENGAL NAGPUR RAILWAY Co, LTD. l 

Cal. 305 


———. S. 6 — Declaration of acquisition — Con- 

struction— Features to be noted stated. 

In construing a declaration of acquisition the follow- 
ing features should be noticed : (1) the purpose; because 
upon the statement of the purpose will depend the scape 
of the exception to the exception ‘‘necessary............ in 
the construction of the work for the purpose of which 
the land is being acquired”. Generally “the work” is 
identical with the “public purpose”. (2) The exception. 
Where the declaration is free of exception, it is of 
course open to the Collector to value stone as an except- 
ed mineral. Where there is a declaration with excep- 
tion, the Oollectcr is precluded from valuing any- 
thing as a reserved mineral. What he ought to be 
doing, is valuing the land. (3) The exception to the 
exception, which relates back to the purpose. (4) The 
proceedings before the Land Acquisiticn authorities, in 
particular the ascertainment of price. The fact that 
the Land Acquisition Collector has not paid for a certain 
material found in the acquired land and hasstated that 
the material was not acquired, cannot c:ntrol the con- 
struction of the termsof the acquisition. 

There is no fundameatal or initial difference between 
a private free bargain and a statutory bargain, In the 
case of statutory acquisition the st-tutory language has 
to be construed by test applied in relation to the 
perticular transaction oras at the date of the particular 
transaction. MIDNAPUR ZEMINDARI Co. LTD, v. BENGAL 
NaGpur RAILWAY Co., LTD. Cal. 305 
——— S. 18 — Claim for compensation for in- 

jurious affection cannot be allowed to be raised for 

first time in reference under s. 18. 

The proceedings before the Court on which refer- 
ence has been made under s. 18 of the Act, are of the 
natureof an inquiry into objections taken to the Col- 
lector’s award, and not a judicial inquiry independently 
undertaken into such question as the claimant may 
raise, Itis not open to the claimant to make out a 
fresh case, whether by way of supplementary claims to 
compensation or otherwise, in proceedings before the 
Court. Therefore, the claim for compensationon the 
ground of injurious affection cannot be allowed to be 
raised for the first time in reference under s. 18 LAND 
ACQUISITION OFFICER, KARAOHI V. HIRANAND LILARAM 

Sind 285 
—— sS. 49 (2)—S. 49 (2), applicability. 

It cannot be said that s. 49 (2) applies only to houses 
or buildings. LAND AOQUISITION OFFICER, KARACHI 
v. HIRANAND l.ILARAN Sind 285 
Land Acquisition (Mines) Act (XVIII of 

#8895), s. 3. See Land Acquisition Act, Dees 
———— S. 3—Exceplion to exception — Construc- 

tion. 

Obiter, — There is no material distinction between the 
words “the work” and the notified “purpose?” in the 


e exception to the exception in s. 3 the former being the 
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i e 
physical embodiment of the latter. “The work’’ is the 
actual canal, reservoir or railway, which has to be con- 
structed ia order to carry out ‘‘the purposs’’, MIDNA- 
PUR ZEMINDARI 09. Lro v. BENGAL Nagpur RAILWAY 
Oo. LTD. Cal. 305 
Landlord and tenant — Adverse possession — 

Person in possession of plot as tenant—His entry in 

village papers as tenant bila tasfia and possession 

for more than 12 years—Whether constitute adverse 
possession, 

Where a person Is in possession of a plot asa tenant 
his possession cannot become adverse to the rightful 
owner merely because he is entered astenant bile 
tasfia in village papers and has held it for more than 


12 years, MOHAMMAD TAGI Vv, Ewaz MOHAMMAD 
, Oudh 424 
———— Adverse possession — Person not owner pro- 


fessing to exercise rights of ownership and trans- 

ferring property —Whether invests him with any 

adverse title. 

The mere fact t#at a person, who is not the owner 
professes to exercise the rights of ownership and pro- 
ceeds to transfer property which he has no right to 
transfer without the knowledge of thetrue owner does 
not lead to the inference that the transferor’s unautho- 
rised act invests him with any alverse title and clothes 
him with the right which he otherwise does not possess. 
MOHAMMAD Tagor v. Ewaz MOHAMMAD 

i Oudh 424 


Assignee of rent of holding, whether lind- 
lord of tenant of that holding. 

The assignee of ths rents of a holding does not by the 
assignment become the landlord in relation to the tenant 
of the holding. He is an assignee of the rents and 
nothing more Ramsewak KURMI v, THAKURJI MAHA- 
RAJ Pat, 552 
———- Landlord alleging that lands were settled 

with defendants on their agreeing to pay rent at 
prevailing rates when demanded—On demand defer- 
dants refusing to pay rent—Suit by landlord claim- 
ing settlement of rent and recovery of compensation 
for use and occupation—Suit held not for assessm2nt 
of rent and recovery of compensation. 

The facts alleged by the plaintiffs were that an ances- 
tor of the plaintiffs settled the Jands in suit with the 
ancestors of the defendants on the latter agresing to 
pay rent at the prevailing rates when demanded That 
the plaintiffs demanded rent at the rate then prevailing 
in the mauza ; but the defendants refused to pay. The 
relief which the plaintiffs claimed was settlement of rent 
at certain amount per cottah and recovery of compensa- 
tion fof use and occupation of the lands ; 

Held, that the suits were in effect suits for recovery 
of rent at the prevailing rate and not stits for assess- 
ment of rent and recovery of compensation for use and 
occupation, KIRPASANKER WARRAH V. JANKI PRASAD 
LALLU Pat. 650 
——— Partition between co-proprietors — Mere 

recording of pzrson as tenant in partition proceed- 

ings, whether makes him tenant in law, ifin fact 
such relationship does not arise. : 

In partition proceedings between cə proprietors a 
dispute whether a psrson is holding the property as a 
tenant, does not proparly arise and the mere fact that 
a person has been recorded in partition proceedings asa 
tezant will not makehima tenant in the eye of law if 
in fact such a relationship dil not arise between the 
patties, BHAGAUTI PRASAD v. CHANDRIKA PRASAD 

All, 817 

-——— Premises in possession of lessee destroyed by 

fire— Lessee, when liable stated—Negligence on his 
part— Burden of proof. 
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A lessee is not liable for a damage caused to the 
leased property by fire while the property was Iin the 
lessee’s occupation unless negligence of the lessee is 
proved, In an action for damages caused to a building 
by fire as a result of negligence of the lessee the burden 
of proof is on the Jessor to establish negligence of the 
lessee. But in certain circumstances and on proof of 
certain facts a presumption of negligence may be raised 
against thelessee. Where the thing is shown to be 
under the management of the lessee or his servants, and 
the accident issuch asin the ordinary course of things 
does not happen if those who have the ranagement use 
proper care, it affords reasonable evidence, in the 
absence of explanation by the lessee, that the accident 
arose from want of care. l 

It may be that a domestic fire 1s not a dangerous 
articles, still it has got to be kept at a proper place and 
used with due care and if the fire starts froma room 
in the first floor (a pucca room) and itis definitely 
proved that the night was calm and the fire was not an 
act of God or an act of an incendiary, then, it is for the 
tenant to establish how the fire got into the room and 
how it burnt the house, and in the absence of an ex- 
planation on his part it should be presumed that there 
must have been some negligence on his part and he is 
liable for the loss ngs to ee uae by fire. 

v, REOTI PRASAD GUPTA 
aa, LAL ; a 


—————— Rent, suit for— Whether governed by 
Tenancy Act or Transfer of Property Act (IV of 
1882), depends on nature of original tenancy. 

The provisions of the Tenancy Act apply ifthe 
lease is for agricultural purposes and not because the 
land is agricultural, or, in other words the applica- 
bility of the Tenancy Act depends upon the nature 
of the original tenancy and nos on the character of 
the parcels which go to compose the land forming the 

Gy. 

ii Lero, therefore, the object of the tenancy created 

in 1918, by the original occupancy tenant was not 

for agricultural purposes, but the nature, of the origi- 
nal tenancy was undoubtedly agricultural; in a suit 
to recover rent: 


Held, that the suit was governel by Bihar Ten. 
Act and not by T. P. Act. JADO SINGH v. BISHUNATH 
LAL Pat. 849 


__._-Suit for rent based on alleged contract of 
tenancy—No alternative prayer for compunsation 
for use and occupation of land—Such compensution 
cannot be awarded, ; 

Compensation for use and occupation of land cannot 
be awarded in a suit for rent based upon an alleged 
contract of tenancy where the plaintiff fails to prove 
the contract, ani has made no alternative prayer for 
such compensation. KIRPASANKER WARRAH V. JANKI 
PRASAD LALLU Pat. 650 
Lease—Minority. See Contract 785 
—— —Rent, suit for—Lessor, lessee and transferee 

agreeing asto amount of rent payable to trans- 

feree—Lessor or transferee can sue for his portion 
of rent without impleading other. 

Where the lessor, the transteree and the lessee have 
agreed as to the amount of rent payable to the trans- 
feree, there is no reason why the lessor or the trans- 
feree will not be entitled to sue for the rent payable 
to him without impleading the other. BHUDEB 
CHanpra Roy v. BHIKSHAKAR PATTANIK Pat. 887 


° Legal Practitioners Act (XVIII of 1879), 


5. 13—Legal practitioner convicted of embezzlirg 
money of clieng must be removed from rolls 


altogether. |. 
A legal practitioner who is capable of embezzling 
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money belonging to his clheatis proved to have suck. 
a defect of character, that it is not in the interest 
either of the profession or of the litigant public with 
whom he is brought into contact in the course of this 
profession, that he should continue to oczupy the 
position of privilege which a member of this pro- 
fession enjoys. Itis the duty of the Court to protect: 
not only members of the profession, but ulso those 
who are brought into contact with the le,al practi- 
tioners, A man with such a defect of character @should 
have no place in this profession and, therefcre, the 
only proper action in proceedings under the Legal 


Practitioners Act against a man convicted of ef- | 


bezzling is to remove him from therolls altogether. 
Inthe matter of B., A PLEADER, SIMLA 
Lah. TBO FB 
Letters Patent (Mad.), cl. 15—Judge grant- 
ing certificate, if can limit grounds of appeal. 

Tte Judge granting a certificate under cl. 15, 
Letters Patent (Mad.) declaring the case a fit one for 
appeal, bas no power to limit the ground of appeal. It 
is for the higher Appellate Court to say what are the 
questions it will allow to be raised. GHULAM HUSSAIN 
SAHIB V. AYESHA BIBI ` Mad. 87 FB 
Letters Patent (Rangoon), cl. 13—Order 

making absolute rule nisi for certiorari granted 

by Judge, tf appealable. 

No appeal lies against an order making absolute a 
rule nisi for certiorari granted by a Judge on the 
original side of the High Court, as such an order is 
not a judgment within the meaning of cl. 13, Letters 
Patent.. M., Nacoor Ganrv. A.K.A. CT. A. LC, 
CQHETTIAR Rang. 470 FB 
Limitation. See Execution 621 
—Plea of, founded on undisputed facts,can be 

taken in appeal for first time. 

Limitation when founded onfacts which are not 
disputed is a question of law and may be taken for the 
first timein appeal. RUPOMAL KODUMAL v. JANAT ° 





Sind 565 
Limitation Act (IX of i908). See Bihar 
Tenancy Act, 1885, Sch. 111, Arts. 6, 8 609 


——-—- For application of Articles of. Act, suit os 
it ought to have been framed must be looked into. 
For the purpose of considering which article of the 

Lim. Act applies, Courts should have regard to the 

suit notas framed but to the suit as it ought to have 

been framed. MoHAMMAD BAKHAH V. ALLAH DIN 
Oudh 457 

———— S. 5—Conflict of view on certain potnt— 
Delay caused due to following one of views — 
Time, if can be extended, _ 

In a case where there are conflicting views on a 
certain point ani the delay cause] in filing the appeal 
is due to adopting one of the views, even though the 
Court takes the contrary. view, it can extend the time 
under s. 5, Lim, Act. Ssaivan Ditra Banarsrt Dass 
Kapur v. RADHA KISHAN KAPUR Pesh, 654 
S. 7—Suit by father as manager of joint 
family to recover debt due to joint family—Minor 

sən joined as co- plaintiff unnecessarily —S. 7, if 

applies. 3 

Section 7, Lim. Act, is not intended to apply toa 
case where a suit is brought by the father as manager 
of a joint Hindu family to recover a debé due toe the 
joint Hindu family, and where the father and man&ger 
quite unnecessarily joins his minor sən as co-plaintiff 
and appoints himself as next friend. Section 7 is in- 
tended to apply to a case where each of the sevéral 
persons is jointly entitled to file a suit. 

Tt does not, however, necessarily follow that every 
suit which a Hindu father brings for himself and ag® 
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next-friend for lis minor son js & suit bya father as 
n.anager of a joint Hindu family to reco er a debt 
due to the joint family and that bis minor son, if 
joined, is joited unnecessarily and the father’s ap 
pointment as néxt friend is unneccssary. The Court 
ia not justified ın such a matter in acting mcrely on 
the ground of a presumption of j.intnezs, ToPANMAL 
RAJOMAL V. GorDHANDAS RANWALMAL Sind 572 
s. — S. 10—Heir of settler claiming prorerty as 
trust wgs void—s. 10, tf applics. 

A person who claims to be an heir of the settlor ard 
cluims to be entitled tothe property on the ground 
that bhe trust deed was void, is nota person claiming 
against a trastes holding the property foran express 
purpose, To such a case s. 10, Lim. Aot does not 
apply. ; | 

Consequently where ever since the death of the set- 
tlor the trustees administered the property as under 
the trust deed and their possession is of trustees claim- 
ing to-be so uLder the deed in question, they də rot 
claim to hold the property for anyone except the bene- 
ficiaries mentioned in tue trust deed and, therefore, 
the claim of the plaintiff as the settlor’s heir’s 
heir brought 3J years after the death of the settlor is 
clearly barred by the law of limitation, [FIDAHUSSEIN 
Kaversaal v. TYABALLY MULLA HUSUFALLY 

Bom. 821 
——_— S. 10 — Suit under s. 539 of old Civil 

Procedure Code (Act XIV of 1£82), corresponding 

to 3. 92; Civil Procedure Code(Act V of 1908), 

for appointing a new trustee for temzle and fur 

* vesting property in trustees in trust for temple— 

Decree in terms of section— Person appointed 

trustee according to scheme given in decree—Pro- 

perty of temple vested inhim-—Such person, whe- 
ther trustee within meaning of s. 10. ae 

Oalled by whatever name, the high priest of temple 
or person in like position is only the manager and cus- 
todian of the idol or the institution. In no case is the 
proferty conveyed to or vested in him, nor is he a 
‘trustee’ in the English sense of the term, although in 
view of the obligations and duties resting on him, he is 
answerable as a trustee in the general sense for mal- 
administration, But the case where the Court has 
«exorcised the rowers conferred upon it by s. 53) of the 
old Civil P. O., viz, to appoint a trustee and to vest 
the property in the trustee, and by virtue of the decree 
pronounced under the section, the high priest is made 
wa ‘trustee oi all the properties movable and immovable 
«devoted to the service” of the temple God, is an excep- 
Rion to this general rule. Such a case fails within the 
words of s. 10, Lim. Act, and a suit against the widow 
of the trustees for the recovery of the aicuntof the war 
Woonds which were vested in her husband in trust. for 
Khe temple, is not barred by any length of fime. 
AB AIDYANATHSI V. URMILA DEYI PC 696 
ss.12.5, Art. 156—Time for obtain- 

ing copy of decree—Period between date of judg- 

ment and date of signing of decree, when to be 
excluded, 

In cass an application for cbtaining a copy of the 
Necree hasalready been made, and a decree is signed 
ater on, the period which thus elayses would be deem- 
Kd to be the time requisite for the obtaining of the 
OpY, because thesigning cf the decree is a matter 
vhich is not within the contro] of the applicant. By the 
nere act of app!yiog for the copy the applicait does 
vhatever is within his power with due diligence and 
aution tp obtain the benefit of s. 12, Lim. Act. But if 
as does not putin-the application for a copy till after 
foe decree has been signed, he cannot be said to have 
xergised dus diligence and caution, and in that case 
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‘the period which elapses between the date of the 


judgmert and the date of the signing of the decree 

cannot bə considered to be the time requisite for 

obtaining the copies. Suivan Ditta Banarsl Dass 

KAPUR v. RADHA KISHAN KAPUR Pesh. 654 

— S. 12 (2)—Time requisite for obtaining 
copies—Judyment delivered by trial Court on day 
when Civil Courts closed for vacation—Party ap- 
plutrg for copy of judgment and decree on first 
day when Courtsre- opened after vacation—Period 
of vacation, if san be cuctuded as time requisite for 
obtaining copies. 

Where the judgment of the trial Court, sought to be 
appealed against is pronounce? on the day when the 
Civil Courts closa for the vacation and the party 
wishing to appeal applies fora cupy of tha judgment 
and decree on the very first day when the Civil Courts 
re-oren after the vacation, it is just and reasonable to 
hold that the period cf the vacation should be excluded 
as time requisite for obtaining th copies under s. 12 
(2), Lim. Act. Uma SHANKAR SINGH V. ABDUL KARIM 
Kaan 





Ss. 12 (2)—Time requisite for 
copies—Meaning explained. 

The decree was signed on March 13, 1937, and the 
appeal was filed on April 26, J937. Application was 
made for copies of the judgment and decree on March 
18, 1937, and the plaintiff was notified abot the 
requisite number of folios and stampson the same 
date. Stamps and folios ag required were supplied on 
March 19, 1937, and March 25, 1937, was the date 
fixed for delivery of the copies. On March 20, 1937, 
the copying department notified that further folios and 
stamps would be required. This tact was not notified 
directly to the plalotiff or his lawyer but was notified 
in the manner provided by r. 626 and r. 636 of the 


taking out 





Oudh 689. 


High Court Rules and Circular Orders by making an. 


entry in the prescribed register which was kept in the 
Court offices ata place convenient for public inspec- 
tion, On March 29, 1937, the plaintif came to know 
that further stamps and folios would be required. 
March 26 to March 29, were holidays. Oa March 30, 
the plairtifl supplied the addizional stamps and folios 
andon March 31 the copies were delivered : 

Held, that as the plaintif was expressly told that 
the copies would be ready on March 25, 1937, there 
was no further duty on hin or his lawyer togo to the 
Court on interveniog days to ascertain from the register 
whether further stamps or folios were necessary. In 
circumstances like these an entry in the register on 
an intervenigg date tothe effect that more folios and 
stamps were required would not amount to a notice to 
the plaintiff. The C.urt by its previous intinfation t3 
the plaintiff that the copies would be realy for deli- 
very on March 25, 1937, relieved the plitotiff of the 
duty of making any further inquiry before Mareh 29 
Hence, the whole period from March 18, 1937, to 
March 31, 1937, was requisite for obtaining copies. 
JAMADAR SINGH V., NAIYAB ALI Cal. 193 

s, 14. See Civil Procedure Code, 1508, pee 


—_——— s5. i5, Se Bihar Tenancy Act, 1885, Sch. 111 
Art.6 ; 609 
-——— S 20--Signature of  judzment-dibtcr, is 
not necessary, if acknowledgment is in hindwrit- 
ing of person making payment—Payment by 
noney_order—Nothing to show thit payment was 
onaccount of the debt—Money order coupon hold 
not sufficient to save ltmttuiton. = 
The actual signatureof the judgment-debtor is not 
necessary provided t at the acknowledgment required 
by s. 20is in the handwriting of the person making 


t 
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tke payment ; but the acknowledgment must appear 
on its face to beon accountof the debt. Where the 
alleged payment is made by money order and there js 
nothing at all to show on what account the remittance 
wes made and which in fact might have been in res- 
pect of. some new cash transaction, the money order 
coupon js not sufficient to save limitation though the 
fact of payment is in the handwritirg of the debtor. 
Govinp Ram v. Firm OHUNI Ram Jamunna Dag 
Pat. 392 
S. 28. See Limitation Act, 1968, Art. 146-A 
648 
to preceedings 
Code—Art. 47, 





~——~—— Se 47—Person not party 
under s, 145, Criminal Procedure 
if applies to such person, 

A person who is not a party to the proceedings under 
s. 145, Criminal P. C., is not bound by an order pass- 
ed under that section and Art. 47 , Lim, Act cannot 
apply tohim. SHARIF GUL v. Sarn GUL Pesh. 444, 
—— Art. 12—Sale ordered by mortgage decree, 

whether sale in exccution of decree within meaning 

of Art. 12 (a). ° 

The language of Art. 12 (a) Lim. Act is wide and 
there is no reason to restrict the application of the 
expression ‘in execution of adecree”' to cases of simple 
money decree. A sale ordered by a mortgage deeree js 
a sale in execution of a decree within the meaning of 
that expression in Art. 12 (a), MOHAMMAD BAKHSH v, 


ALLAH DIN Oudh 457 
—-—- Art. 47—Proceedings under s, 145, Cri- 
minal Procedure Code (Act V of 1898), between 


-plaintif and defendant—Order under s. 145 de- 
claring defendant to be in possession—Suit by 
plaintiff for possession of his share of property 
falls under Art. 47. 

Where in proceedings under g, 145, Oriminal P. C., 
between the plaintiff and the defendant, the Magistrate 
declares the defendant to be in possession of the pro- 
perty in dispute, asuit by the plaintiff for possession 
of his share of the property, fallsunder Art. 47, Lim. 
Act. SHARIF GUL v, SAID GUL . Pesh. 444 
———— Arts. 57, 59. See Limitation Act, 1908, 

Art. 132 565 
-——— Apt. 62, See Limitation Act, 1908, Art. 116 

888 
———— Art. 113—Suit Jor possession of trust 
AY aA 113 held did not apply. 
here the District Judge appointed a certain person 
not as “mutwalli”’ but only asthe person to perform 
the duties of “mutwalli” and a third person brought a 
suit for possession of the trust property ; 

Held, that the suit was not governed by Art, 113, 
Lim. Act as the suit was not one to alter op sei aside 
the decision of the ‘District J udge. HUZUR Ara BEGAM 
v, DEPUTY COMMISSIONER, GONDA l Oudh 787 
~ Art, 116—Registercd patni lease—Suit 

for rent—Limitation, 

A suit to recover rent due on a registered patni 
lease is governed by Art, 116 of the Lim. Ach and the 
period of limitation issix years unless some special or 
local law has laid down a different period. HUMAYUN 
Reza COHAUDHURY v. TARINI CHARAN TEWARI 

- Pat. 466 
—— Arts. 116, 62—Perpeiual lease— Lessee 
to pay nazrana and yearly rent—Covenant that 

should land cr a portion thereof go out of lessee's 
porsession. the nazrara with interest would be 
returned—Mutalion affected in  lessee’s name— 
Lessee at that time coming to know of defective 
title of lessor. but continuing in possession for ten 
years when he was dispossessed—Suit for return 
.of pazrana within six years, after dispossession 
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but beyond six years after knowled jz of lessor’s 

defec.in: tisle—Limitation applicible—Cause of 

action—Suit held within timeand that Art. 116, 

ap; licd. 

A perpetual lease provided for paym ent by the lesseo 
of nazrana, amounting to Rs. 160 and aleo for payment 
of Re. 6 per annum as rent. The lessor coveuanted 
that should the land or any portion ti ereof go cut of 
the lessce’s pcssession he would make good the loss 
from other Jand, or the lessee could recover from him 
the nazrana paid, with interest thereon from the date 
of his dispossession. The lease was reg'ster@l. Muta- 
tion was effected in the lessee’s name, shortly after 
the execution ofthe lease, and the lessee then became 
aware of the fact that his lessor had title only in “part 
ofthe land leased. There were other co-sharers, and 
the lessor’s share was only 1-8th. The less2e, however 
took nv action in the matter at that time as his posses- 
sion was not then challenged. He was eventually dis- 
possessed after he hard beer in possession for about ten 
years. He then brought the suit suing the lessor for 
return of the nazrana of Rs. 160 plus Rs, 10 interest. 
The suit was based on the personal covenant in the 
Jease that the lessor would return the nazrana with 
interest, should the lessee be dispossessed. It was the 
lessee’s coutention that the cause of action arose under 
the leaseon his dispsssession and not befere, when 
he came to know cf the defective title of the lessor as 
was contended by the opposite party : 

Held, that the sait was clearly funded upon the 
covenant in the lease to return the nazrana, should the 
lessee be dispossessed ard, therefore, Art. 116, Lim, 
Act, applied. Hence the period of limitation’ was six 
years for compensation for the breach of a contract in 
writing registered, this period running from .the date 
when the contract was broken. On the finding of the 
trial Court that the lessee was aware of the defect in 
his lessor’s title from the first it could not be held that 
the period would run from the date when he became 
aware of it. But even if thestate.nent in the plaint that 
he came to know of the defect only at the time of muéa- 
tion be accapted, time would not be held to run from . 
then, ‘The contract was broken when the appellant 
was dispossessed and hence the suit having been 
brcught within six years fromthe breach was within 
tims andthe Courts below were not right in holding 
that Art. 62, applied and that the suit was barred by 
time because it had been brought more than three 
years after the execution of the lease. AHBAN ALI 
KHAN v. SURAJ NARAYAN Oudh 888 
—— Art, 132—Penal clause which mortgagee 

may or may not enforce—Time for enforcement, 

when TUNS. : 

Obiter.— In the case of a mortgage bond with a penal 
clause which the mortgagee may or may not enforce, 
the time for the enforcement of the mortgage runs on 
the expiry ofthe full term of tle bond. Rupomaz 
KODUMAL V. JANAT Sind 565 
Arts. 132, 57, 59—No date of repay- 

ment mentioned in mortgage by conditional sale— 

Date of repayment—Time, when beigns to run 

und.t Art. 132—Distinstion, if exists between 

money payable on demand and that charged upon 
land in which no time for repayment is fired, 

In the case of a mortgage by conditional sale when 
no time for payment is fixed, time under Arb. 132, 
Lim. Act runs from the date of the execution of the 
mortgage-deed which must he demeed to be the date 
of rayvmert. There isno reason to distinguish be- 
tween money leat and payable on demand governed by 
Art, 57 or Art, 59, and money lent and  charg&d upon 
land and governed by Art. 132, As under Art, 57 
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when no time is fixed a loan is payable on demand— 
that is, forthwith—so when money is lest and charged 
upon land, and no time is fixed, itis payable on de- 
mand—that is forthwith—es the words ‘‘on demana” 
used in this sense mean “forthwith and without de- 
mand.” RUPOMAL Kopumat v. J ANAT Sind 565 
Art. 146-A—Open assertion of hostile 
-tttle, if necessary to start limitation. 
a. Possession, provided it is not permissive or in the 
alternative discontinuance of possession by the Munici- 
pality isquite sufficient to make limitation run against 
the Municipality. An open assertion of hostile title is 
not necessary to start limitation under Art. I146-A, 
TILA Monsp, Moup, Azim v. MUNICIPAL COMMITTEE, 
PESHAWAR Pesh. 648 
——— Art. 146-A, s. 28 —Municipality not 
filing syit for possession of encroached land for 

0 years, if loses its right to demand removal of 

encroachment and possession of land, 

A Municipality loses its right to demand the removal 
of an encroachment and to recover the land encroached 
upon ifa suitfor possession of the land is n:t institut- 
ed on its behalf within 30 years of its having been 
dispossessed of it. Trta Moup. MonD, Azim v. MUNI- 
OIPAL COMMITTEE, PESHAWAR Pesh. 648 

Art. 156—Date of decree—_Time should 

be computed from date of pronouncement of judy- 

ment and not date of signing of desree, 

The date of the decree must correspond to the date 
on which the judgment is pronounced, no matter what 
the date of the signing of the decree may happen to be. 

e The time for the, presentation of the appeal should be 
computed not from the date of the signing of the dec- 
rees but from the date of the pronouncement of 
the judgment. Sarvan Ditra BANARSI Dass KAPUR 
v, RADHA KISHAN KAPUR Pesh. 654 
——— Art. 182 (2)— Order stating that appeal 
has abated, comes within Art. 182 (2) and time runs 
from such order ev:n if appeal has abated before 

Such order. 

An order stating that an appeal has abated is a final 
order and comes within cl. 2 of Art. 182, of the Lim. 
Act and time runs from the date of such order for the 
execution of the decres even if the appeal has abated 
long before such order, due to failure to apply for 
bringing the legal representative of the deceasad appel- 
lant on record within limitation, N. IC UNJITHAPATHAM 
PILLAI v. SARASWATHI AMMAL Mad. 94 
Litigants—Duty of to attend Court in time. See 

Civil Procedure Code, 1908, O, IX, r. 9 257 
Madras Agriculturists’ Relief Act (iVof 

1938), s. 3111), Proviso (B)—Sriterion under 

Proviso (B) for exclusion from category of apri- 

culturists isactual date of assessment —S, 137-B, 

Madras City Munisipal Act (Iv af 1919), intention 

of, stated—Ass*ssment to profession tax made 

after October 1, 1937, relating to period immdi- 

ately preceding—A ss2ss2¢, tf cin claim t be agri- 

culturist. 

The words “has within the two years 
preceding October 1, 1937, ben 
Cii), Proviso (B) mean what they say and nothing 
elss. The criterion in Proviso (B) for the exclusion 
from the category of the agviculturists is not the act ial 
period ‘for which the tax is payable but the actual date 
on whigh the agsessment is mads. Sectiva 137-B, Ma, 
City Munictpal Act is obviously intanded to make the 
machinery for the levy of the tax applicable toa re- 
trospective assessment and to meet any possible objec- 
tion which might be raised owing to the delay in 
making the assessment. Butin tho case of a retros- 


pective assessment, it is not provided that the date of 
e 








im ne liately 
assessed” in s, 3 
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the assessment shall be deemed to fall within the 
period to which the assessment relates. 

Hence a person is not disqualified from claiming to 
be an agriculturist by reason of an assessment to pro- 
fession tax made after October 1, 1937, although relat- 
ing to the period immediately before October 1, 1937, 
PANDIRI SARVESWARA Rao v, MATURI UMAMAHESWARA 
Rao Mad, 288 
—~-—— Ss. 3 (ii) Proviso (C)—Proviso.(C), re- 

quirements of, applicability. 

It cannot be said that Proviso (C) to s. 3 (44) con- 
templates only the ownership of the property by the 
individual concerned and does not contemplate his 
assessment ip respect thereof. Proviso (C) clearly 
requires that, in order to come within its scope, the 
It is not 
sufficient to show that he is interested in property in 
respect of which somebody has been assessed. 

Where, therefore, the husband and the wife are 
separately assessed in respect of certain properties 
covered by the mortgage executed by the husband 
alone, the assessment of the entire properties cannot be 
regarded as the assessment of the husband. PANDIRI 
SARVESWARA Rao v. Maruri UMAMAHESWARA Rao 


Mad. 288 
—-—— S. 4 (f), 8 Expl. See Madras Agricul- 
turists Relief Act, 193%, s. 19 276 


—_— 





S. 8 Proviso — Applicability — Debtor 
must be same—First debtor joint Hindu family— 
Second debtor divided individual—Debtors are not 


SAME. 

In order to apply the explanation tos. 8, Mad. 
Agri. Relief Act, the debtor must bs the same, though 
there need not bea complete identity of the debtors 
under the earlier and the later documents. 

When thereis a debt due by a joint Hindu family 
which isa statutory person under the Act, for which 
is substituted another debt due by an individnal who 
formerly constituted part of the statutory person, there 
is a different debtor and this different debtor cannot 
be treated as merely renewing his own liability which 
resultad from an interest in the joint family property. 
The first debt-r beirg a jointy family, and the second 
debtor baing a divided individual, the second debt is not 
due from the same debtor as the first debt and cannot, 
therefore, be regarded asa renewal or inclusion in a 
fresh document of thatdebt. KARUPPANA GOUNDAN v. 
MARUTHA PILLAI Mad. 474 


——-— SS. 8, 9—Act, if applies to compromise 
decree —Defendants Nos. 1 and 2 members of 
tarwadeexecuting mortgige in favour of plaintiff 
on beh lg of tarwad—Suit on mortgage—Defendants 
Nos. land 2 admitting mortgage but defendants 
Nos. 3 to 6, othzr members of tarwad contesting 
tarwad’s liability for debt —Compromise decree 
passzd whereby plaintiff. agreeing to accept smaller 
amount in instalments in full satisfaction and 
defendants Nos. 3to6 agreeing to withdraw op- 
position and pay amount p2rsonally—Compromise 
decree held could be ssaled down. 

The mere fact that a decree is basel on a compro- 
mise does not exempt it from the operation of the Act 
and to the extent to which the compromise can be said 
to be a rənewal ofthe debt upon which the sait was 
laid, it is liable to ba scaled down with reference to 
tae principal sums originally or subsequently ad- 
vanced. 

Plaintiff brought a suit on the mortgage executed 
by defendants Nos, 1 and 2 on behalfofthe terwad 
of which they were members, The defendants Nos. 1 
and 2 admitted the execution of the mortgage and 
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pleaded -that the interest claimed was pena]. The other 
members cf the tarwad who got themselves impleaded 
as defendants Nos. 3to 6 contested the liability of the 
tarwad for the debt. The suit was subsequently com- 
promised’ whereby the plaintiff agreed to accept pay- 
ment of a smaller amount in five instalments in full 
satisfaction of the claim and defendants Nos. 3 to 6 to 
withdraw their opposition agreeing to pay the amount 
personally. A compromise decree was according'y 
passed. The juagment-debtors applied to scale down 
the decree : 

Held, that the liability under the compromise decree 
could be regarded asa renewal of the liability under 
the mortgage bond and could be scaled down under s. 8, 
The liabiiity of defendants Nos. 3 to 6 who did not 
join in the execution of mortgage could not be taken 
to have arisen only on the date of the compromise dec- 
ree, although these defendants disputed the liability cf 
their shares inthe tarwad properties mortgaged yet 
the compromise obviously proceeded on the basis that 
the mortgage was binding’ on the entire properties 
mortgaged thereunder. In such circumstances, the 
compromise must be regarded as acknowledging and 
defining the antecedent liability of these defendants 
in respect of their shares of the properties mortgaged. 
The liability of these defendants was, therefore, a 
debt liable to ba scaled down under the Act and 
must further be regarded as renewed or, at all events, 
included ina fresh document, under the compromise on 
which the decree was based. KANNAN v, SUBRAMANIA 

Mad, 291 

=» S. 9— Payments made towards interest, 
being in excess of amount of interest as scaled 
dawn—Hacess will not be adjusted in reduction of 

. principal. 

4 If-the payments made towards interest are in excess 
of the amount of interest as scaled down, that excess 
amount will beretained by the creditor and will not 
be adjusted in reduction of principal. CHELIKANI 
LAKSHMI VENKAYAMMA V. MANDAPATI VENKATAPATHI- 
RAJU Mad. 251 

s. 10 (2) di). 


See Madras Agriculturists’ 
Relief Act, 1938, s. 19 276 


— — 8S. 19, 8, Expl. 10 (2) (di, 4 (f)- 
Explanation to s. 8 contemplates renewal of debt 
by same debtor—Parttes to first and subsequent 
debt, if must be indentical—Purchaser of mart- 
gagor’s equity of redemption executing pro note 
in mortgagee’s favourto satisfy. mortjage —Note, 
whether renewal of pre-existtrg lirvdilety—D2bé 
under it, if can be scaled down. 
Explanation to s. 8 contenplates tha renewal of a 

de't or its inclusion in fres': docu neat by thg sima 

debtor. Butit does not necessarily follow that the 
patties t> the’ first debt and ‘second debt must bs 
absolutely ilentical. Where the purchaser of the 
mortgagor's equity of relenption ex3cutes a pro-note 
to discharge th> mortgigs det, th: p‘o-not2 must ba 
deemed to be a renewal of the pre-existing liability and 
the debt under the note can, therefore, be s:aled do vn 

under s. 19. 7 
The liability sought to be scaled down in such a case 

is nota liabilitv in respectof which a charge is pro- 

videt under s.55 (£, T. P. Act and hence s. 10 (22) 

is no bar to scaling down the debt. S. 4 (f) has no 

application to such a case. DoRAIKANNU ODAYAR v. 

VEERASAMI PADAYACHIL Mad. 276 


Madras City Municipal Act (IV of 1919), 
S. 137-B—lIntention of, stated. See Madras Agri- 
culturists Relief Act, 1938, s. 3 (Gi), pee 

: 88 
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Madras City Police Act (111 of 1888), 
S. 47 —Money found on person of accused, tf can 
be confiscated. 
The general principle to be adopted by a Magistrate 

in considering a question whether the money found on 

the person of the accused, can be confiscated under 

s.47, Mad. City Police Act is whether the money “13 

likely to have been used in connection with the 

gaming. Ifso, he should order its forfeifure. If not, 
he should refrain from doing so. It is a question 
of fact in each case whether money fourd on the person 
of a person convicted under this Act is used for 
gamirg. Theclose similarity between the sums found 
and the sums noted on the betting slips is mere than 
a coincidence. REX JAGGOPAL PRASAD Mad. 775 
s.75. See Criminal Procedure Code, ae 


e 





s. 106 ‘ i 
Madras District Municipalities Act (V of 


1920), ss. 167, 183— Pial, whether part of 
building—Its construction on street alignment, if 
infringement of s. 167—S. 183, if relates to pials. 

A pial forms part of a building and hence its 
construction on the street alignment infringes s. 167. 
Section 183 does not relate to,pials but to verandahs of 
the natute of balconies, which project over a .street. 
Section 183 does not, therefore, apply toa pial which 
does not overhang a street. PUDIKUTTY UNNBEERI v. 
MUNICIPAL COUNCIL, CALIOUT Mad. 26i 
s. 168—Applicability of s. 168 to person 

constructing house and keeping it outside street 

alignment under order of Municipality. 

Section 168 does apply to a person who is reconstruct- 
ing his house and who because ofan order of the 
Municipality, has $o kesp his house out of the street 
alignment. Such a person becomes entitled under this 
section tə be compensated for his compliance with the 





Municipality’s order. PUDIKUTTY UNNEERI wv 
MUNICIPAL Counvit, CALICUT Mad. 261 
——— 7 (28)—Municipality, tf can tax 


advertisement—By-law for taxing advertisement, 

af ultra vires, 

The intention of s. 306, cl. (28), Mad. District 
Municipalities Actis to empower the municipality to 
prohibit altogether advertisements in public streetS 
or parks or to regulate their exhibition, for example, 
as to size and position. It does not give a further 
power to levy license fees in respast of the advertise- 
ments. Thereis no direct or impliel provision in the 
Act to enable a District Municipility to levy license 
fees for alvertissments. Hence the by-law frainsd 
under s. 3)3 (23) for taring alvertisenents is ultra 
viras. M.S. Avyar & Co v. G. Srinrvasatu NAIDU 

Mad. 761 
Madras Estates Lands Act (I of 1908), 

s 6 (6)—S. 6(6), scop} of—If bars ijsralar 

from bringing his ryots’ holding to sale for arrears 

of rent and purchasing it himself. 

Ths right of ossupinsy raferrel toin sibs. 6) of 
3,6 is ths right of pxrmiaent o3capinzy and any- 
tiiag shri of this may b3 purchasad by ths ejaradir. 
Tha right of p3rmaineat oszupansy is not the only 
right of ozcipancy contemplated by the Ast. Sections 6 
and 8 when reid ia œajancti>a with s. 46 als> show 
that a person may bain lawful possession of ryote 
land for purpos3s ofagriculture without having a 
psrmanent right of ogcupation. Henca s. 6 (6) does 
nət operate as a bar to the ijaradar purchasing at 
the auction, the holding of his ryot put up for ‘sale 
by him for arrears of rent. The omission of the word 
‘narmanent’ from sub-s. (6) of s. 6 makes no 
difference. If after his purchase he lets in a tenant 
during the period of the tjara the tenant will 
automatically acquire a p3rman3nt rigit of accu- 
pancy. Ifhe does not let in a tenant the wJaradar 
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“ defaulter within the meaning of s. 
. of whether „a paita was issusd to him or not. 


will be left, on the expiration of his lease merely 


with the right to possessicn of a non occupancy ryot, 
Y. Q. PERIA MUNISAMI MUDALI v. SENA NARASAPPA- 
Mad. 406 F B 


MUDALI 
——— sS. 53. See Madras Estates Land Act, 1903, 
s. ll 406 


2 
——— Ss, 112, 53—Recognition of transferee as 
ryot—kormalities—Transferee recognized as ryct 
becomes defaulter within s, 112, whether patta is 
issued to him or not—Patta not actually issued to 
him~—S. 112 cannot be invoked, 

A transferee can be recognized as a ryot withcut 
any formality and if he is recognized he becomes a 
112, irrespective 
In 
view of*the provisions of s. 53, s. 112 cannot, bow- 
ever, be invoked by the landholder unless he had in 


fact issued a patta to the transferee, Y. G. PERIA 
MUNISAMI MUDALI v. SENA NARASAPPAMDUALI 
Mad.406 FB 


——- sS. 189—Auction sale of occupancy holding 
— Question whether sale was nugatory by reason of 
acceptance of arrears of rent after sale—Civil sutt, 
if lies. 

In the case of a sale cf an cecupancy holding for 
arrears of rent, a suit lies in the Civil Court on the 
question as to whether the sale was rendered nugatory 
by reason of the acceptance of the arrears of rert 
after the sale. Y. G. PERIA MUNISAMI MUDALI v. 
SENA NARASAPPAMUDALI Mad. 406 FB 

Se 189— Sut to contest right of sale of 
holding, can be brought only in Revenue Court— 

Notice duly served on defaulting ryot—He must 

file suit in Revenue Court within 30 days—Failure, 

effect of. | 

A suit to contest the right of sale of a holding can 
only ke broughtin a Revenue Court. Sub-section (3) 
of s. 189 does not detract from the absolute prohibition 
contained in sub-s. (1). It only means that where a 
matter has been decided in a Revenue Court and the 
decision there is one of the factorsina civil suit tke 
finding of the Revenue Court cannot be questioned aid 
must be taken as conclusive on the particular point at 
issue in the civil suit. Where, therefore, notice has 
been duly served upon a defaulting ryot he must file a 
suit in a Revenue Court within 30 days otherwise, he 
will be precluded from challenging the sale on any of 
the grounds which could be urged in a suit under 
s. 112. G. Penta MUNISAMI MUDALI v. SENA 
NARASAPPAMUDALI Mad. 406 F B 
————sSsS. 189, 112—Mortgage by pattadar of his 

tnterest—Notice under s. 112 served only on mort- 

gagee—Mortgagee, if can sue in Civil Court to 
set aside sale— Whether can cet declaration that 
sale does not affect his interest. 

Where a pattadar has mortgaged his interest anda 
notice urders. 112 is merely served on the mortgagee 
and neither the pattadar nor his sub terants are given 
any intimation f the intention to cell for default in 
payment of the rents due, the omission to gerve the 
paitadar, entitles the mcrtgagee to have the sale set 
aside by a suit in a Civil Court and also entitles him 
to a declaration that the sale does not affect his position 
as mortgagee. Y. Q. PERIA MUNISAMI MUDALI v. 
SENA NARASAPPAMUDALI Mad. 406 F B 
Madras Gaming Act (III of 1930), ss. 3, 

6, 8 and 9— House used for wagering or betting 

Gn horsês—. Whether “common gaming house’'— 

apers relating to horse racing found inside— 

Whether in itself evidence thathouse was used as 

common gaming house and - that persons found 

therein were present for gaming—Persons found 
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calculating what was due by or to various persons 

as result of betting —Person guilty under s. 8 

rather than s.©—If good reason for interfering 

with convisirvon. 

A house in which bettingon horse racing takes 
place, is a common gaming house within the meaning 
of s,2. The wording ofs 4 (i) and (27) dees not 
make it impossible to apply the definition of ‘‘a com- 
mon gaming house” to a house in which wagering or 
Letting ona horse tukes place. The mere fact that 
papers relating to horse racing are found inside would 
under s. Gin itself be evidence that the house was 
being used as a common gaming houses and that all 
the persons found therein were present for the purpose 
of gaming. 

The fact that the other accused were in this house 
calculating what was due by or to various persons as 
a result of the betting on horse races cnly shows that 
these persons were present in that house for the pur- 
pose of assisting the persons who were conducting the 
betting; but not that they themselves were actually 
gaming. Despite the fact thatthe presənce of the 
other accused is evedence under s. 6 of the fact that 
they were therefor the purpose and be guilty under 
s. 8 rather than under s. 9, thisis not a sufficient 
reason for interfering with the conviction cr the 
sentence imposed by tha trial Magistrate. In re, 
PERIYA YELUMALAI CHETTI Mad. 778 
Madras Local Boards Act (XIV of 1920), 

s. 199 (2) (0), Rules under r. 6—Rsghi to file 

civil suit in respect of improper surcharge imposed 

under r. 6, if barred. 

Ru'e 6 of the Rules under s. 199 (2) (o) Mad. Local 
Boards Act clearly impliedly excludes tle right to 
filea suib in respect of an improper surcharge imposed 
thereunder. The power to surcharge does not arise 
under the common law but under statutory rules and 
hence the remedy provided by the rulesin case of 
improper surcharge alone is open anda civil suit is 
barr. d in respect thereof. SEORETAY OF STATE v. ALLU 
JAGANNADHAM Mad. 353 F B 
S. 199 (2) (0), Rules under r. 6—Rule 6 

whether ultra vires of Local Government. 

Section 199 (2) (0) gives full authority to the Local 
Govt. to make rules governing the powers of auditors 
to surcharge, and, therefore, authority to provide a 
remedy for the unlawful exercise of the auditor’s- 
powers. Rules 6 is not therefore wlira vires. SEORETARY 
oF STATE Vv. ALLU JAGANNADHAM Mad. 353 FB 
————s. 207—Accused found guilty under s. 207 

—Whether can be acquitted on ground that result 

of his objections wis not communicated to him, 

Where the accused isin effect found guilty of the 
offence under s. 207 of the Mad. Local Boards Act hig 
acquittal cn the ground that the result cf his objection 
petition was not communicated to him is*unsustainable, 
PRESIDENT PAKKAM PANCHAYAT LoarD v. Muniswamr 
REDDY i Mad. 168 
—- — S. 229—“‘Molestation’’, when punishable 

under s. 229—Abusing bill Ccllector which does 

not interfere with his work is not punishable. 

Tre werd ‘moest’ carries with it some suggestion 
of interference or restraint or obstruction. However, 
that may be s. 229, Mad. Local Boards Act, does not 
make all molestation punishable, but only moles- 
tation of a person in the performance of his duty. 
Section 229 does not make punishable a molestation 
during the course of the performance of the duty but 
in the performance of the duty, which suggests that 
the abuse should not merely take place while the person 
is engaged in his duty. but it must in some way inter- 
fere with hig work, Hence abusing a bill Collector who 
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had gone to the accused to servea demand and done 


that work is not punishable under s. 229, Inre A.S. 
SEHU MOHAMMED MARAiKAYAR Mad. 765 


——— Sch. VII, s. 207—No offence to store 
firewood without licence. : 
Schedule VII, Mad Local Boards Act, unlike 


Sch. VI, City Municipal Act, does not require that a 
license should be taken out for storing firewood. Herce 


no offence is committed by a person who stores fire- 
wood without taking a license. In re A. VENKaTARA- 
GHAVA IYER Mad. 754 


Madras Prohibition Act (IX of 1937), s. 4 
(1) a)—S, 4 (1) (a) is completely ultra vires the 
Provincial Legislature in so jaras it relates to 
dangerous drugs—Madras Abkart Acts and rules 
made thereunder remain in forcein relation to 

erous drugs. 
an ia afags being in the Concurrent Legisla- 
tive Listof the Govt. of India Act, and the Mad. 

Abkari Act, 1886, and the rules framed thereunder 

being an existing Indian Law permitting ganja to be 

possessed, the Madras Legislature gould not by reason 
of the provisions of s. 107, Govt. of India Act, legis- 
late to prohibit entirely the possession of ganja without 
reserving the measure for the consideration of the 

Governor-General or for the signification of His 

Majesty’s pleasure. The Mad. Prohibition Act was 

not reserved for the assent of the Governor-General or 

for the signification of His Majesty’s pleasure and so 
thé Madras Legislature had no power to interfere with 
the Mad. Abkari Acts so far as the possession of 
dangerous drugs was concerned. Section 4 (1) (a) Mad. 

Prohibition Act is, therefore, completely ultrı vires of 

the Madras Provincial Legislature in so far as dan- 

gerous drugs are concerned and hence the Mad. Abkari 

Acts and the rules made thereunder remainin force in 

relation to ganja. Inre ADILAKSHMI AMMAL 


Mad. 23 FB 

intenance. 
Mso Criminal Procedure Cole, 1898, s. 488 16, 527 
See Hindu Law | = 607 
Mandamus—Difference between prerogative writ 


of summons and action in mandamus is not con- 
cern of Court, | 
Courts in India are not concerned, directly at any 


-rate, with any difference between prerogative writ of 
summons and action for mandamus. Jn re LAKSMI- 


MONI DASSI Cal, 4592 
Marriage. SeeContract 858 
Master and servant. See Tort 549 


Maxim-— Nunc pro turc. See U. P. Encumbered 
Estates Act, 1934, s. 7 (1) (a) ; 6 
Minor—-Contract by—Whether void or vordable, - 

In India a contract entered into by a minor is void 
from its inception and not meiely voidable, and con- 
seqvently is no contractat all jn law and therefore, 
cannot be sued upon. SUGANCHAND & Co. v. LADURAM 
BALKISANDAS FIRM a _ Nag. 34 

Contract by guardian impcsing liability on 
mincr—V alidity. : 

A guardian cannot enter into a personal contract 
imposing liability on a minor. Kuimsit KUvERJI SHAH 
p. LALJI KARAMSI RAGHAVII _ Bom. 858 
——_—— Decree against—Sutt for setting aside of, 

on ground of gross and culpable negligence of 
` guardian ad litem, if maintainable—Remedy by 
` way of review, if available, l 

Gross and culpable negligence on the part of the 
guardian ad litem would be a sufficient ground to 
enable theinfant by a suit, to set aside the decree 
obtained against him. The minor’s right to bring such 
suit isan exceptiondo the ordinary rule according to 
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Minor—contd, 


which a decree can be set aside only on grounds of 
fraud and collusion, and is upon broal principles of 
equity, justice and good conscience. Neither ss.2 and 
44, Evi Act nors. Il, Civil P, C., har such a suit. 

The minor cannot, however, apply for review of the 
judgment on the ground of culpable negligence on the 
part of the guardian ad litem, for, a review on the 
ground of negligence cannot strictly speaking be said . 
to be ejusdem generis with an error apparent on the 
face of the record, or discovery ofnew and im portant 
avidence, MAHESH CHÅNDRA BAYAN v. MANINDRAgN ATH 
Das Cal. 779 


De facto guardian—Ancestral business — 

Minor sole owner—Goods supplied to" his de fact 

guardian in usual course of business for carrying 

on bustness—Minor, if must make good price of 

goods supplied out of his estate. e 

When minor is the soleowner of ancestral business 
and goods are supplied to his de facto guardian in 
usual course of business and which are necessary for 
carrying on that business, the minor is bound to make 
gool the price of the goods out of his estate. The 
question about the benefit to the estate and about the 
enquiries by the creditor are not relevant. SUGAN- 
OHAND & Co. v. LADURAM BALKISANDAS FIRM 

Nag. 34 

— — HBxecution of handnote by minor on attaining 

majority— Part of consideration Consisting of his 

promiseto pay amount spent for him’ during mino- 

rity—Whether minor is debarred from challeng- 
ing validity of handnote. 

Quaere.—Whether a minor is debarred from chal- 
lenging the validity of a handnote executed by him 
after he comes of age, for a consideration, part of 
Which consists ofhis promise to pay for the amount 
advanced to him orfor him during the period of his 
minority. JAIGOBIND Prosan SAHU v. Hiria Pat. 220 
—~ — Execution proceedings—Interesis of minor 

represented in suit in effect though not in form— 

Proceedings would not be set aside, 

Proceedings in execation would not be set aside 
where the interests of a minor had ia effect been re- 
presented, though not in form, as when his interests 
are identical with thos3 of other members of his 


famiy. Fira ANNU Mat Har Narain v. Bris LAL 
, Lah. 611 
-— — Guardian—Negligenes—Court guardian not 


given notice of execution 

appearance, if negligence. 

A Court Official appointed as a guardian for the 
minor in the siit cannot ba said to bé negligent for 
non appearance in exeentiomn proceedings when notice 
of the execution proceedings is not given to him. It is 
nos the duty of an official guardian in such circum- 
stances b: be on the watch for any execution proceed- 
ings which may be instituted against the property of 
a minor whom hojhas been appointed to represent in a 
Suit same years bafore, TIRU ANNU MAL HAR NARAIN 
v. BRIJ Lat Lah. 611 


Guardtan—Negligenc2 -Guardian’s failure 
to defend suit when got dzfence wis available, is 
gross and culpable negligence. 

The negligence of the guardian in or ler to bea good 
ground for tie avoidance of a decree must be of such a 
character as to justify the inference that the minors’ 
interests were not at all protected, and in °sihstarfge, 
though not in form, the minor went unrepresented in 
the trial Court. 

The failure on the part of the guardian to defend the 
suit when there was a perfectly good defence available, 
resulting in serious lossof rights of the infant would 


proceedings—flis non- 


ny 
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amount to gross and culpable negligence. MAHESH 

CHANDRA Bayan v. MANINDRA Nata Das Cal. 779 

——_——. Guardian—Person on receiving notice ex- 
pressing unwillingness to act as guardian but 
giving some information—This act, whether makes 
him guardian. : 

Where a person on receiving notice from the Court, 
expresses his unwiliingness to be the guardian of a 
“ minor but gives some information when called upon to 
do so, the mere fact that he supplied information would 
not by itself convert him into a guardian of the minor. 

Fiam Annu MaL-Har Narain v., BRIJ Liat 

Lah. 611 
_____— Mixed statement of law and fact made by 
* next frientl, if binding on minor. 


A mixed statement of Jaw and fact, made by the 


next friend, who is in the same position as a guardiun, ~ 


is binding upon the minor. KHEMJI Koversi SHAH v. 
LALJI KARAMSI RAGHAVJI Bom. 858 
Suit during minority—Guardian’s negli- 
gence — Decree, if can be treated as nullity or merely 
vordable, 

A minor can on attaining majority sue to set aside a 
decree obtained against him on the ground of his 
guardian‘s negligence, but it isnot open to him to 
assume such negligence and to treat the decree as void 
ou thatground. Where there is a properly appointed 
guardian ad litem, ard a decree has been passed by 
a duly constituted Court it must be presumed, that 
there was justification for it, and the presumption can 
only be rebutted ina suit brought with that object. 
The existence of a flaw in the appointment of a 
guardian, resulting in the minor not being properly 
represented, is one thing, the negligence of a properly 
appointed guardian is quite another. Though there is 
a distinction between negligence and fraud both these 
grounds demand a full judicial enquiry before a decree 
is set aside, and nd partytothe case is entitled until 
such an enquiry has been held and decided in his 
favour to ignoreit. The decree is not void but merely 
voidable. MOoHAMMAD BAKHSH Vv. ALLAH DIN 

i Oudh 457 

Mortgage—Co-parcener mortgaging his undivided 

share to plaintiff—Subsequent partition of joint 

family—Mortgagor morigaging portion which fell 

to his shareto A—A’s sutt on her mortgaye—Decree 

obtained—A purchasing and herself taking delivery 

of possession in execution of mortgage decree—Suit 

by plaintiff on his mortgage—A, tf can contend that 

` plaintiffs’ mortgage being of undivided interest 
was void. 

In1925 Ga member of a joint Mitakshara family 
with his brother J executed a mortgage in respect of 
his undivided half share in a certain house. In 1939 G 
filed a partition suit against his brother J. In the 
partition decree passed in that suit G 

_southero portion of the house andthe northern portion 
was allotted to J. In 1932 G executed a mortgage of 
his half share in the house in favour of A, The latter 
sued on her mortgage and obtained a mortgage decree. 
The decree was executed, and the mortgaged property 
was sold and purchas:d by her. In due course she 
obtained delivery of possession. fubsequently the 
mortgagee of 1925 mortgage instituted a suit on his 
mortgage. A contended that the mortgage of 1925 being 
executed by a co-parcener in rcspect of his undivided 
shere in tke joint family property, was void : 

"Held, that in the eveats thut had l:appened this con- 
tention could not p:evail. Indeed in 1925 G and J 
weré joint, but in 1930 G filed a partition suit, which 
c&used a disruption of the joint family. From that 
moment the interests of G became separate. . When 
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subsequentiy in 1932 G executed a mortgage in favour 
of 4 the latter took ‘mortgage of G’s separate interest ?n 
the house. G and J were no longer co-parceners, and 
J ceasel to havs any interest in the half share of G in 
the house, What A obtained by her auction- purchase 
in execution of her mortgags decree was the saparate 
interest of Gin the house and not the interests of the 
entire joint family. Sne could nət be heard to say that 
the mortgage of 1925 was void G himself could not 
raise the objection. PANKAJINI DEBI v. PRAMATHA’ 
NATH GHOSH Pat. 383 
mn Equitable—T executing pro-note in favour 
of R and depositing title deeds of house X and 
executing documentat same time as “collateral 
security bond’ — Document not registered—On R's 
death his widow G bringing sutt on equttable 
mortgage against executors of T who was then de- 
ceased and one K to whom executors had mortgag- 
ed house X—High Court holding mortgage invalid 
and awarding money decree on pro-note agarnst 
executors—K’s mortgage held invalid as between K 
and plaintiff—K held entitled to stand in sheos 
of unsecured creditors whose debts were paid out 
of amount advanced by himandentitled to money 
decree for such amount—House X ordered to be 
soldand amount due on pro-note directed to be 
puid to plaintiff first out of sale proceeds aad 
balance to K—-Held, that K was not proper party 
to suit and suit against him should have been dis- 
missed—Question of validity or otherwise of his 
mortgages could not be in issue im suit when 
plaintiff was merely unsecured creditor -It wis 
held not proper to qualify declaration as to tn- 
validity of plaintijf’s mortgage by words ‘as 
between plaintiff and K”—It was held wrong to 
direct sale of property or to make any pronounce- 
ment as to validity or oth:rwise of K’s mortgages 
or to give him any relief against property or exe- 
cutors. 
A kena aan who owned two housas X and Y executed 
a promissory note for Ks. 12,000 in favour of one R 
and deposited with him the title deeds of house X as 
security. Atthesame time he testator executed a 
dceument headed “Collateral Security Bond” which 
recorded the fact of the depcsit of the tit’e deeds as 
collateral security in respect of the promissory note and 
then proceeded as follows; “l shall, therefore, pay 
you the principal and iaterest accruing due on tho 
said promissory note from this date in full, and re- 
deem the said title deeds. To this effect 19 the col- 
lateral security bond executed by me wi h consent.” 
This document was never registered. The testator 
died having by his will appointed foar executors. The 
will eontained an express provision that the tw» 
houses should not be sold. On the death of It his 
widow G instituted a suit forthe purpose of enforcing 
the equitable mortgage purporting 63 have been creat- 
ed in favour of R by the deposit «£ the title deeds of 
house X to which the surviving executors of the 
testagor and one K in whose favour the execators had 
executed mortgages of bith the houses of the testator 
to secure varius sums of money that they had 
borrowed from him or that he had paid at their request 
and who was, therefore, a necessa y party, weré made 
defendants The High Court held that the mortgage 
required registration and was, therefore, invalil and 
that the plaintiff’s suit so faras if sugut to enforce a 
charge upon housa X wasnt msiutainable but that 
the plaintiff was by virtue of the promissory note an ' 
unsecured creditor of the testat 1's estate fer so much 
of the Rs. 12,000 as still remained owing, together 
with arrears of interest and was entitled to a simple 
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money decree against the executors-for that amount. 
The Judges of the High Court arrived at the conclusion 
in connection with K’s mortgages that they were 
beyond the competence of tLe executors and were 
accordingly invalid as between K on the one hand and 
the rest of the unsecured creditors of ths testatcr on 
the other; but, that the mortgages were valid as bet- 
ween K and the persons interested in the testator’s 
estate ctherthan the creditors, They also held that K 
was entitled to stand in the shces of the unsecured cre- 
ditors whose debts had been pail off out of the moneys 
advanced by him on the security of his two mortgages. 

aving arrived at these conclusions and having as- 
certained that the amount remaining due to K onthe 
footing just mentioned was ks, Y, and that of the total 
amount advanced by him under his mortgages there 
still remaiced due for principal and interest the sum 
of Rs. X and that the sum due to the plaintif on the 
promissory note for principal and interest was 
Rs. 18,9£5-6 4, a decrees was passed to this offect :— 
(1) that the equitable mortgage was mot valid as a 
mortgsgeas between the plaintifl and K as it was not 
registered ; (2) that the mortgage by the executors of 
house X in favour of K was not valid a mortgage as 
between the plaintiff and K and (3) that the plaintiff 
and K were respectively entitled to money decrees for 
the debts due to them viz., Rs, 18,9€5-6-4 to the plaint- 
if and Rs, Xto K. The decree then went on to order 
a sale of house X and directed in effect that out of the 
net sale proceeds Rs, 18,985 64 should bs paid tothe 
plaintiff and Rs. Y to K but that if any balance should 
be left after making such payments it should be 
applied in payment to K of Rs, X-Y. Incaseof de- 
ficiency the plaintiff and K were to be at liberty to 
apply to the Court for payment of the same by the 
defendant executors : 

Held, that as the High Court held that the plaintiff 
was entitled merely toasimple money decree on the 
promissory note. K was nota proper party to a suit 
for such a decree. The suit against him should, there- 
fore, have been dismissed with costs. When once it 
had been decided that the plaintiff was merely an 
unsscured creditor of the testator, the question of the 
validity or otherwise of K’s mortgages could not by 
any possibility bean issue in the suit. It would only 
arise for determination if and when the plaintiff should 
sesk to enforce her decree in execution against 
house X. 

Held, further that it was not proper to qualify the 
declaration as to the invalidity of the plaintiff's mort- 
gage by the insertion of the words ‘‘as between the 
plaintif and K”. If the mortgage security was in- 
valid by reason of the failure to have it registered, it 
was invalid for all purposes. It necessarily followed that 
the only decree that could properly have been made 
after a declaration of the invalidity of the mortgage 
wasa simple money decree against the executors in 
favour of the plaintiff for Rs. 18,985-6-4. It was wrong 
to direct a sale of the property in suit, or to make any 
pronouncement as to the validity or otherwise of K’s 
mortgages, or to give K any relief whether as against 
the property or as against the executors. I’, |, KRISH- 
NASWAMI AYYANGAR V. CHEVULA KamaLanua P C497 
——-—— Joint family property mortgaged—Mort- 

gage must prove not merely legal necessity but that 

rate of interest was usual commercial rate, 

In the case of a mortgage of Joint family property it 
is necessary for the plaintiffs mortgagees to prove not 
merely that there was legal necessarity for the borrow- 
ing but ulso that the interest agreed to be paid was the 
usual commercial rate, SUKHRAJ Rar v. RATINATH 
PANJIARA : Pat. 677 
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—— —— Mortgage decrze—Subsequent interest—Sale 
proceeds should be applied first in payment of 
subsequent interest and costs and thereafter the 
balanceto discharge principal. 

The general principle of appropriation of payments 
towards a debtis that in the absence of a specific 
indication tothe contrary by the debtor, the money 
is first applied in payment of interest and then when 
tnat is satisfied, in payment of the capital. This 
principle applies even to the sale proceeds of the @pto- 
pê! ties sold in execution of a mortgage decree. 

Hence in the absence of a direction to the contrary 
in the decree, the sale proceeds ot the properties e 
sold in execution of a mortgage decree must baxpplied 
first in payment of subsequent interest and costs, and 
thereafter the balance todiszharge the principal sam 
declared as payable in the decree, Jia Ram v. BULA- 
KHAN MAL Lah. 625 FB 


———— Stipulation in bond that any payment by 
mortgagor should be endorsed on bond—Payment 
not so endorsed not to be recognized - Payment 
made but not endorsed on bond—Separate receipt 
obtatned—Receipt showing appropriation by cre- 
ditor of amount towards bond—Stipulation in 
bond asto payment held waived, 

The stipulation in the mortgage bond was to this 
effect: “When I shall pay any kist I shall get the 
payment endorsed on the back of the bond. Except 
such endorsement on the back of the bond any other 
receipt or oral or documentary evidence regarding 
payment will not be entertainable in Court and will 
be null and void.” The mortgagor made a payment 
towards the mortgage amount but it was not endorsed 
on the bond and a separate receipt was obtained. The 
receipt was to tbis effect. “Realised on Baisakh 15, 
1037, #. in respect of the instalment bond dated May 
5, 1925, through Jagdeo Rai Rs. 375 received” ; 

Held, that though it was open to the mortgagee to 
refuse to appropriate towards the mortgage debt any 
payment which might be made by his debtor and nut 
endorsed on the mortgage bond, yet assuming that the 
creditor had the opition of appropriating this sum of 
Rs. 3.5 to some other account, even of treating it as 
& separate advance by the debtor to himself, the con- 
dition that the creditor need not appropriate it to the 
mortgage debt had on the face of the receipt been 
waived by the creditor himself, for the receipt showed 
in the clearest possible terms that the creditor had 
in fact appropriated the payment to tha mortgage 
debt, notwithstanding that he had in bond reserved to 
himself power not to doso. There was waiver of this 
stipulation in the mortgage bond when the mortgagee 
appropriated the payment in question as a part setis- 
faction of the mortgage debt. 

Held, also that the mortgagor undertook (a) that he | 
Should not offer any other evidence, (b) that if he did 
the Court should not receive it. To the latter promise 
the Court was not a party and was not bound by it. 
If evidence were tendered what the Court would cee 
was whether if was admissible under the “Evi. Act 
and not whether in tendering it some breach of csn- 
tract had been committed. lf in tendering the evi- 
dence the mortgagor had committed a breach of his 
undertaking the mortgagee's remedy was to sue for 
damages for the breach. Saco Rar v. RAMJRE SINGH 

` Pat. 645- 


Subsequent oral agreement—Mortgagees to 
pay themselves out of usufruct of property of, 
which they were put in possession—Admissibility 
of agreement to prove payment—Mortgagees en- 
tering into possession of properties other than 
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when can be investigated in mort jay suit. 

A subsequent oral agreement between the mortgagess 
and the mortgagors under which the inortgagees were put 
in possession cf some property and it was settled that 
the mortgagees should pay themselves ot of the usu- 
fruct of the property over whic, they were given pos- 
session, can un doubtedly be proved ia order to prove 
payment. Tnis applies whetherthe mortgagees were in 

epossession of the property mortgaged cr whether they 
were put’ in pcssession of some other property. If the 
mortgag@es have entered into possession of any pro- 
perty prior to the mortgage deed the matter cannot be 
investigated in a mortgage suit unless it be that the 
moftgagorg are&ble to prove that subsequent to the 
mortgage there was an agreement by which the mort- 
gagees were asked to remain in possession in order to 
pay themgelves for the mortgage. Suss Karan SINGH 
v. KEDAR Nata TEWARI All. 124: 
-——— Sutt on—Interest — Pendente 

Court, if bound to grant—Ejfectof O. XXXIV, 

rr.4; 2, 11, Civil Procedure Code (Act V of 1908). 

Pendente lite interest is governed by the provisions 
of O. XXXIV, r. 4, Civil P. ©. Under that rule read 
with O. XXXIV, r. 2, in passing a preliminary decree 
the Court is bound to grant interest-up to the date of 
such decree. 
the Court’s power to allow pend?ntz lite interest under 
O. XXXIV, r. 2 


lite interest. SUKHRAT Rar v. Ratinato PANJIARA 
l l - Pat. GTT 
e ———— Unregistered — Suit by mor'gagor fer pos- 


sesston—Title proved—Defendant -` setting up ad- 
possession — Unregistered mortgage can be 
used: for proving mature of possession—tHividence of 
cınnot be used to prove 


Verse 


title: vague —Mortgage 
title, 


Although a person cannot sue for redemption on the 


strength of anabortive or invalid usufructuary mort- 
gage, yet ifhe suse for possession and proves his title 
and then the defendant sats up adverse possession, the 
plaintiff may eve that the characterof t'e posses- 
sion was not adverse to him by giving evidencs of the 
factum of the mortgage though not of its terms. But 
where the plaintiff’s evidence as to the ownership is 
vague an unregistered mortgage cannot be used for 
proving the title of the plaintiff to the property. 
Maux Daw Na v. Maune Wa Mauna Rang 542 FB 
Mortgage and charge. See Charge 425 
Motor Vehicles Act (VIII of 1914), s.128 
(1)—Driving of vehicle on public roid. without 
permit authorising use of vehicle in a public pluse 
—Drivers, if can plead that it was the duty of thz 
owner to obtain permit and that they were not 
responsible for it. 
Whoever drives a vehicle in a:public place without 
a permit authorising the use of the vehicle in that 
place would be punishable under s. 173 (1) of the 
Act. That the permit is to be obtained by the owner 
and not the driver, cannot make any difference. PUBLIO 
PROSECUTOR v. JEVAN Mad 683 
Muhammadan Law—Marriage -Dissolution 
—Suit by wife for declaration that marriage has 
been dissolved owing to her apostasy—There must 
be ground forrefusing relief. 


Where a woman briogs a suit fora declaration that. 


her foarriage with a Muhammadan has been dissolved 
by her ap stasy and shows grounds for the relief 
claimed, the Court cannot refuse relisf merely oa 
the *ground thst it is in the discretion of the Court 
_tograni or withhold a declaratory decree. There 
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Rule 11, of O. XXXIV, does not affect 


. The Ccumt has a discretion under 
O. XXXIV, r. 11, in the matter of awarding ' perdente 
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must be some ground for refusing relief. RASHID BIBI 
v., TUFAIL MUHAMMAD | Lah. 124 
Mujawar— Whether can spend income of 
property of shrine for private purposes—Questton 
of adverse possession in such cases. ` 

Mujawars are entitled to spend the income of the 
property of the shrine for the purposes of the in- 
stitution but the income cannot be appropriated by the 
mujawars as their private property. Hence in such a 
case no question of adverse possessicn arises. ABDUL 
Aziz v. MAHOMED IBRAHIM GHATKARI Bom. 181 
—--——- -Pre-emption - Defendant stranger pur- 

chasing share | of co-sharer in cstate—Suit by 
plaintiff co sharer, for pre-emption— Between date 
of sale and date of suit, defendant purchasing an- 
other share of other co-sharer—Limitation to pre- 
empt second share not expired at date of pre- 
emptton decree of trial Court—Plaintiff’s right 
held not lost by defendant’s purchase of second 
share—Defendants’ title to second share held not 
indefeasible at date of pre-emption decree. 

Some of the co-sharers sold their share in the estate 
to astranger. The plaintiff co sharer brought a suit 
for pre-emption. Between the date cf the pre-emption 
sale and the institution of the suit, the defendant pur- 
chaser purchased itterest (f another co-sharer in the 
estate. T:.e title of defendant tothe share purchased 
by him subsequently had not completely matured on 
the date of the pre emption decrees of the trial Judge 
asthe period of limitation prescribed for a suit to 
pre-em pt that share had not then expired: f 

H: ld, that the defendant’s title to the second share 
could rot be said to have stood on an equal footing 
with that of tLe plaintiff oa the date of the decree of 
the trial Judge inasmuch as ‘he could not be said to 
have acquired an indefeasible title to that share- on 
that date. The purchase by. defendant of the second 
share in the estate after thé-pre-emption ‘sale could 
not therefore affect the plaintiff's right to pre-empt 
the first share purchased by defendant; Mp MOTTAKI 
CHOUDHURY ¥.SHAMSUNNESSA KHATUN CHOUDHURANI 

' Cal. 30 
——_——— Share in large estate, if can be 
pre empted, i 

A share in a large estate can be'a subject-matter of 
preemption under the Muslim l.aw. Mp. Morraxr 
CHOUDHURY Vv. SHAMSUNNESSA KHATUN CHOUDHURANI 
= i 4 Cal, 30 

Waaf— Mujawar -Succession to mujawar- 
ship—Females, when can succeed —Duties of 
mujawar. 

The usage excluding females from siccession to a 
religioug office depends on the particular kind of 
duties and not on any abstract notion of a religious 
duty. Whether a female is or is not competent to hold 
the office must depend on thenature of the religious 
or quasi religious duties; that is tosay must depend 
on the evidence in each particular case. s 

The duties which a mujawar hal to perform ina 
particular shrine were at one time performed by a 
female. These consisted of sweeping and cleaning the 
place, reading the fatiha, ‘offering prayers and incense, 
and looking after the general management’ of the 
shrine: 

Held, that the famale was entitled to succeed to the 
mujawarship. 

Held, also that the males claiming from propositus 
through fsmales could succeel to the office of unajawar- 
ship. ABDUL Aziz v. MAHOMED 'BRAHIM GHATKARI 

i Bom. 181 
—_..—--— Waqi—Wagif providing for scheme 
of mutawalliship good enough to lgst for long time 
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—Absence of provision for future mutawallis— 
Waqf, if void for this reason. 

A Muhamn'adan wagf is not bound to lay down a 
permanent scheme uf mutawalliship which is bound 
“to last till eternity and if he provides only for a scheme 
of mutawatllishtp which is good enough to last for a 
long time but which may not last in perpetuity the 
wagf ddes not become void for the absence of a pro- 
vision for future mutawallis, MOHAMMAD YUSUF v. 
AZIM-UDDIN All. 324 
Municipal Courts. See Jurisdiction 567 
Municipality-~ Bye-laws—Municipality whether 

under obligation to frame bye-laws. See Punjab 

Municipal Act, 1911, s. 121 225 
w——— Municipal Acis Infringement of. 

Infringements ci Municipal Act are not to be treat- 
ed lightly, Municipal Acts are intended for the well- 
being and health of the community. N. N. Bose v. 


MANAGER, KEDAR NATH JUTE MANUFACTURING Co. 
LTD. al. 559 
Mussalman Wakf Validating Act (IV of 


1913), s. 3—Proviso—Ş$pecification of objects 

whether necessary for validity of wakf. 

A trust for charity simpliciter so long asit is con- 
fined to charity exclusively isa perfectiy gcod trust 
and it isnot necessary for the purposes of the proviso 
to s. 3, Mussalman Wakf Validating Act that the 
objects of trust or charity need be specified. Nowan- 
MAD YUSUF V. AZIN-UDDIN All, 324 
3 Proviso— Terms, ‘khairat’ and 

“khairati kam’’—Meaning explained—Trusts for 

same, validity—“‘Kare khair’ held used in sense 

of good or benevolent work—Trust, therefore, held 
void for uncertainty. 

A trast for khatrator a trust for khairatt kam is 
a perfectly good trust and khairat and kkairati kam 
should be taken as equivalent to charity and charit- 
able objects, and iu such a case of specificaticn of ob- 
jects of charity is not necessary. Ina trust for kare 
khair or umer khair or nek kam, it is a question of 
interpretation in each case in which sense the expres- 
sion is used in a particular document. Ifthe expres- 
sion is used in the sense of good works there is no 
difficulty whatever. It will then be allied to a trust 
far benevolent purposes, philanthropic purposes in 


mm ane 


‘terms of English cases and to a trust for dharam in 


terms of Indian cases and is, therefore, void for un- 
certainty because good works may be non-charitable 
and the trustee may be able to divert the entire funds 


“in non charitable works without being called upon to 


account for maladministration. On the other hand, it 
is possible on the construction of a particular docu- 
ment to hold that kare khair is used in the narrower 
sense of a trust for charity and in those cases, the 
trust would be exclusively for charity and would rot 


` be-void ‘or uncertainty and it would be a gocd trust. 


,The cettlorin his wagf deed stated that “if, may 
God forbid, there be extinction of my descendants, at 
any time, the amounts allotted above to py heirs, 
shall be utilised for some charitable purposes according 
tothe scheme to be prepared by Court and the Court 
shall, in that case, have power to utilise (the money) 
only for such charitable purposes as would be correct 
and valid according to the Muhammadan religion as 
a whole......... 4 

Held, that the proper construction of the document 
.was that the settlor was using the word kare khair 
in a larger sense so that money may be devoted not 
only to objects of khairat (charity) but for objects 
which might or might not be charitable and the set- 
tlor deliberately used a wider language to give a 
greater discretio to the Court and tothe mutawalli 
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to administer the trust. Ia this view of the matter, 
the condition laid down in the proviso to s 3, Mussal- 
man Waqf Validating Act, had not been duly compli- 
ed with und the wagf failed for uncertainty. Mouam- 
MAD YUSUF V7 AZIM UDDIN All. 324 
N. W.F. P. Courts Regulation (I of 1931), 

s. 30— Appeals undir s. 476-B, Criminal Pro- 

cedure Code (Act V of 1898), from orders by 

Subordinate Judges, lie to District Judge and not 

to Semninr Sub-Judge. a 

Appeals under s. 476-B, Criminal P. C., fgom Sub- 
ordinate Judges ordivarily lie to the Court of the 
District Judge and nct to the Senicr Sub-Judge. The 
proviso to s. 30, N. W. F. P. Courts Regulation, 
merely ;rovides special circumstances in “which somb 
appealscan be preferred to a Subordinate Judge and 
even then the Subordinate Judge dealing with them is 
deemed to be the Court of the District Judge? GHULAM 
RASUL ILAHI BAKSH v. MOHAMMAD AMIN MOHAMMAGT 


ZARIN Pesh. 760 
Nagpur High Court Rules, Chap. IV, 
r. 15—Revision—Application for revision of 


arder passed by Criminal Court of appeal may be 

made direct to High Court—Criminal trial, 

It is clear from r. 15 of Ubap, IV ofthe Nag. High 
Court Rules that an application for revision of an 
order passed by a Criminal Court of appsal may be 
made direct to the High Court, and that the applicant 


need not first apply to the Sessions Court. In re 
NATHURAM Nag. 546 
Negligence. See Tort 549 


——— Negligence on part of lessee— Burden of proof, 
See Landlord and tenant 234 

Negotiable Instruments Act (XXVI of 
1881), ss. 4, 5, T7—Character of document, 
determination of—Stamp of document’ bearing 
word “hundi’—Document held promissory note 
and not hundi—Word:“‘accepted’’ written across 
document held merely repeated promise. 

The document which was execited on a paper on 
which was engraved the form of a stamp for Rs, 2-4-0 
and the uprer part of which bore the word “hundi” 
wus as follows; “sixty days after date without grace 
we promise to pay to Messrs. Hursookhda3 Balkishen- 
dass or order at Calcuttathe sum of rupees two 
thousand five hundred only for value received.” 
Across that dccument was written ‘‘accepted. 
Dhirendranath Roy, Girindranath Roy, Birendra- 
nath Roy;”’ 

Held, thatthe word “hundi” on the stamp did not 


determine the character of the document. To de- 
termine ths character of the document the Court 
must look tothe provisions of the document itself. 


The document contained a promise and not.an order 
and was, therefore, a promissory note and not a hundi 
or bill of exchange. The word ‘aeceptance’ meant 
assent on the part of the drawee but asthere was no 
drawee because there wasno order the effect of the 
word “acceptance,” if it had any effect at all, was 
simply to add the assent of the maker of the note to 
the promise he had already given. In other words, it 
repeated the promise the promisor had already made. 
HARSUKDAS BALIKISSENDAS V. DHIRENDRA NATH Roy 
Cal.161F B 
—-—— S. 27—Younger brother in joint Hindu 
family borrowing money for benefit,of family on 
promissory note—Elder brother who is karta, 
accepting liability and executing another pro- 
missory note—Promissory note by elder brother is 
binding.on younger brother. - s 
Where money is borrowed on a promissory note by 
a younger brother in a joint Hindu family for the 
e 
° e 
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benefit of the family and this -fact is acknowledged 
by the elder brother who is the karta, by accepting 
the liability for the debt and executesa fresh pro- 
missory note, s. 27, Negotiable Instruments Act has no 
application and the ycunger brother is bound by the 
Be AN note executed by the elder brother. SAMPAT 
HUKUL v. SUBKARAN TEWARI Oudh 511 


——_——S.118—Suit on promissory note—Defen- 
dant admitting thumb impression but pleading 
fraude.nd want of consideration —Presumption is 
that consideration has passed—No «evidence by 
defendant—Effect. 

Where in a suit on a promissory note the thumb 
impressions on the promissory note and the receipt 
are admitted by the defendant the Court is bound to 
draw a presumption under s. 118 ofthe Negotiable 
Instruments Act in favour of the passing of the con- 
sideration though the defendant pleads fraud and 
want of consideration. It is for the defendant to 
prove the want of consideration. The plaintiff is under 
no obligation to produce any evidence in regard to 
the passing of the consideration in view of the fact 
that the defendant hadadmitted his thumb impression 
on the promissory ncte and has set upfraud, which 
he is unable to substantiate by any evidence what- 


soever. B. RAGHUNATH PRASAD SINGH v. NANGHUTTU 

Oudh 725 
New plea. See Practice 177, 301, 619 
Newspaper. See Defamation 503 


„Oaths Act (X of 1873), s. 9—Offer by party 
to be bound by statement on oath of his opponent, 
accepted by opponent—Whether can resile from 
that offer. 

The offer by a party to a suit as to being bound by 
a statement on oath of his opponent, on being accepted 
by the opponent, is in the nature of a binding con- 
tract. The person who makes the offer cannot, there- 


fore, resile from the contract. ALLAH RAKHA v. 
UNNUN Lah, 122 
Offer andacceptance. See Contract Act, 1872, 
s. 7 787 


Orissa Tenancy Act (II of 1918), s. 204 
(2), (3)—Rent suits—Deputy Collector holding 
only some of defendants to be tenants of certain 
holdings and all defendants to be tenants of other 
holdings—A ppeal—Forum—Order in appeal, if 
revisable. i 
In rent suits before a Deputy Collector, certain 

transferees of the disputed holdings from the recorded 
tenants intervened on theallegation that their pur- 
chases were recognized by the plaintiff. They prayed 
that they might be added as defendants. The Depaty 
Collector allowed their prayer, and decided that the 
purchasers were tenants, exclasively of one holding 
and jointly with the original defendants in respect of 
the other holdings. In other words, 1s between the 
original defendants and the transferce defendants it 
was decided that with regard to one of the heldings 
the transferee defendants and not the original defen- 
dants were theterants while in respect of the other 
three holdings they were both tenants: 

Held, that the Deputy Collector’s decision, amount- 
ed toa decision of a question relating to title to some 
interest in land as between parties to the suits, within 
the meaning of s. 204 (2:, Orissa Ten. Act and that 
the appeal from his order lay not to the Collector but 
to the District Judge. 

, Held, also that the order of the Collectur in such 

appeal was revisable by the High Court. BIDYADHAR 

Misra v. RADHASHYAM PANDA Pat. 577 


GENERAL INDEX 


lxvi 


Oudh Laws Act (XVIII of 1876) —Pre. 
emption—Pre-emption of part of property. when 
‘can be had. 

Tf a pre-emptor should choos3 to pay the entire sale 
price, his claim for pre-emption of part of the property 
can be brought under the provisions of the Oadh Laws 
Act. Att Nagi vV. ZAHEER HUSAIN Oudh 449 
Oudh Rent Act (XXII of 1886). See U.P. 

Tenancy Act, 1939, ss. 276, 271 172 
S, 37—Acceptance of rent by person from 

another in tgnoranceof his legal position—Whe- 

ther amounts to admitting the latter to tenancy. 

Where in ignorance of his legal position a person 
accepts rent from another, it does not amount to ad- 
mitting the latter to tenancy. DILASA v. Susan KUER 

Oudh 704 

———sS, 108—U. P. Land Revenue Act (III of 
1901), s. 233 G)—Muafidar, whether tenant —Sutt 
for declaration that defendant is not muafidar— 
Whether maintainable in Civil or Revenue Court. 
Muafi or rent-free tenure may be analogous to that 

of tenancy but it is governed by different provisions 

of law, anda muafi tenure is not one of the classes 
of tenancy referred to in the Oudh Rent Act. There 

is no provision in the Oudh Rent Act under which a 

Revenue Court is given exclusive jutisdiction to 

determine whether a party to a suit is or is not a 

muafidur, and consequently a suit may he brought 

in the Civil Court fora declaration on this point 
where the existence of rent-free grant is denied. Aziz 

AHMAD KHAN v. INAYAT KHAN Oudh 673 

ae s. 108 (2)—Fishery rights, arrears due to 

—Suitunder s. 108 (25, if maintainable in Civil 

Court. 

Fish found ina river cannot be said to be “Produce 
of land” and a suit for money due on account of fishery 
rights in a river doesnot lie under s. 108 (2), Oudh 
Rent Act. Such a suit is cognizable by a Civil Court, 
THAKUR V JAGDAMBIKA PRATAP NARAIN SINGH 

Oudh 237 

—-_— S. 108 (15)—Sutt for profits—Lambardar 
not producing accounts—If can rely on patwari's 
statement — Decree for gross rental, 

In a suit for profits where the defendant lambardar 
does not proluce accounts of the actual collestions and 
does not give any adequate explanations for not pro- 
ducing the accounts, it is not competent for him to 
rely upon the patwari’s statement in proof of the col- 
lections dictated by him and to plead that he did not 
realise more than what was containel in the pat- 
wari’s statement and thatthe suit should be decreed 
against him only oa the basis of the collections prov- 
ed by the patwari. Ras BAHADUR SINGH v. PIRTHVI- 
PAL SINGH Oudh 418 
Sa 127—Grove—Land ceasing to be grove 

— Right of grove-holders--Land-holder, af can sue 

him for rent under s. 127., 

Where the land which was originally a grove, ceases 
t2 be so, the rights ofthe grove-holders c3ase upon the 
extinction of the grove and itis open to the land-holder 
to treat them astenants and sue for reat under s. 127 
of the Oudh Rent Act. MOHAMMAD Tagor v. Ewaz 
MOHAMMAD Oudh 42i 
—— — S., 12°7— Produce of land, if included in 

“land” ins. 127—Fishery rights - Suit for rent — 

Jurisdiction of Civil or Revenue Courts. 

“Produce of lind” is not included in tha expres- 
sion “land” ing. 127. A suitfor rent on account of 
fishery rights does not lie under s. 127, Oudh Rent Act 
and being a suit of a civil nature not barred by the 
provisions of the Oudh Rent Act it is cognizable bya 
Civil Court. THAKUR V. JAGDAMBIKA PRATAP NARAIN 
SINGH ° ` Oudh 237 
S. 127—Suit under s. 127—Subsequent ac» 


-a 
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ceptarce of rent from defendant—Landlord's case, 
if prejudiced. 
- Acceptance of rent from the deferdant after the insti- 
tution of a suit under s. 127, Oudh Rent Act would 
not prejudice the landlord’s case. Dinasa v. SUJAN 
KUER À Oudh T04 
Parsi Marriage and Divorce Act (III of 

1936), ss. 1 (2), 29 (3)— Parsi born in Ilis 

Majesty’s dcminions going to Nizam State for ser- 

vicz and remaining there for many years—VW he- 

ther ceases to be British subject—Child whose father 
is bornin His Majcsty’s dominion is governed by 

Act—‘‘Residence,’’ meaning of. 

The Parsi Mariage and Divcrce Act applies to 
Parsi Zoroastrians residing in any of the Native 
States, if they are subjects of His Majesty. The 
words in s. 1 (2) of the Act, namely, “Parsi sub- 
jects fof His Majesty’’ refer to the political status of 
such subjects as oppcsed to their civil status. There- 
fore, the jurisdiction of the Court depends upan the 
political status of the Parsi subject, that is his 
nationality and his allegiance, and not upon his 
dcnicile, A person whois born; within His Majesty’s 
dominiors and allegiance and is a natural bcrn 
British subject dces not by going over to and 
taking service in the Nizam’s State and remaining 
there for a Lumber of years cease to be a British 
subject and does not lose cr change his political status. 
The political status of a British born subject can only 
be lost if a person goes to a foreign State and there 
obtains a certificate of naturalization, or by any other 
voluntary and formal act, becomes naturalized there- 
in. i . 

Even a person born out of His Majesty’s dominions 
is deemed to be a natural-born British subject, if his 
or her father was born within His Majesty’s allegiance 
and the provisions of the Act apply to him. 

The meaning of the term ‘‘residence’’ must depend 
upon the circumstances of each case. If a person 
resides permanently at a particular place, thera can 
be no doubt that that is his or her residence. But the 
residerce need not necessarily be permanent. It is 
enough if it isbona fide, with an element of continuity 
about it, so that even if it is not permanent, it cannot 
be said to be merely casual or for a temporary or pass- 
ing purpose. HILLA MANEKSHA PANTHAKY v, MANEK- 
SHA DARASHA PANTHAKY | Bom, 668 
Patition. See Hindu Law 278 
Partnership—Pcsiti n of. 

In a partnership each partner is part cwner cf the 
busiress inthe same way as each member eof a joint 
family is a‘co-owner of the family estate. He is not a 
mere servant or agent employed for a special purpose; 
and being an cwner he hag ag much right to enjoy and 
use the jr int property for his own benefit as any other 
co-cwner. His powers are-consequently wider than 
those cf a guardian, or of a manager who holds entirely 
for another and has no right tu make any personal use 
of the property. StGancHanp & Co. v. Lapuram BAL- 
KISHANDAS FIRM Nag 34 
Partnership Act (IX of 1982), s. 14.“ Pro. 

perty of parinership”’, whether excludes debt due 

to firm. 
' The definition of the word “property cf the partner- 
ship,” in s. 14, Partnership Act, is rot exhaustive and 
does not exclude a debtdue to a firm Hursrona 
Hypro-ELectric Suppry Co, Lrp. v. I axsumr Nara- 
YAN SUKHANI Cal. 513 
———_SS. 58, 69— Registration of dissolved firm, 

if contemplated by Act. 

The registration of a firm which has been dissolved, 
is not contemplated by the Partnership Act. Kasuar- 
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LAL GHELLABHAI & Co. v. CHUNILAL AND HARAKOHAND 
& Co. Rang. 96 
———— SS. 58, 69—Suwitiy one partner to com- 

pel other partners to join in registration of part- 

ship, whether barred by s. 69. 

Even assuming that in every partnership agreement 
there is implied an obligation on the partners to 
register the firm, that obligation would arise: out of® 
the patrnership agreement, 2, e., out of a contract, and 
the right, flowing from that obligation, of a partner to 
compel his co-partners to effect registration would be 
“a right arising from a contract,’ and a suit to enfgrce 
such a right brought by one partner agains the other 
partners of an unregistered firm is expressly barred by 
the provisions of s. 69 (1), Partnership Act. Kasuav- 
LAL GHELLABHAI & Co. v, CHUNILAL AND HA®AKOHAND 


& Co. Rang. 96 
Passing-off action. See Trade—Mark 19 


Penal Code (Act XLV of 1860), s. 34. See 
Penal Code, 1860, s. 149 28 

——- S. 84—Common intention to commit crimi- 
minal act is enough—Actual commission of act or 
taking active part, if essential. 

For a conviction under s. 34, I. P. C., itis not neces- 
sary that each of the accused should himself commit 
the offenceor take any active part in it: it is quite 
enough if he shares the common intention of those 
committing the criminal act. SYEDALI Vv. EMPEROR 

Cal. 634 
—-— ss. 52,99, 358— Amin executing expired * 
warrant after time fixed—Resistence—Right of 
private defence—Amin, tf acts in "good, faith.” 

When the date fixed in a warrant of attachment 
has expired, the warrant is no longer in force and 
capable of execution and if any person offers resist- 
ance to its execution purporting to be made under the 
time expired warrant, he is not guilty of any offence. 
Where the qurg amin who executes the warraiit 
knowsfull well that the date fixed for the execution 
of the warrant had expired it cannot be said that he 
is acting in good faith and the person whose property 
is sought to be attached in execution of the warrant 
has a right of private defence of his property. RAGHU- 
BIR v. EMPEROR Oudh 731 
——s.939. See Penal Code, 186%, s. 52 781 
-——— sS. 109 See Penal Code, 1860, s. 419 748 
—-—— SS. 117, 143-—0ffence under s. 117, if 

necessarily involves offence under 3. 143. 

An offence of abetment nnder e. J17, I. P. O., does 
not necessarily involve an offence under s. 143, I. P. 
O., the offence of unlawful assembly. 

Because while s. 117, I. P. C., does contemplate the 
abetment of the commission of an offence by the public 
generally, or by any number or class of persons exceed- 
ing ten it dees not necessarily follow that the offence 
is to be committed by all the ten or mors persons at 
oneand the sametime or that there should bean un- 
lawful assembly. NazaraLI SULTAN MUHAMMED v". 
EMPEROR Sind 751. 
—— —— S. 120-B. See Criminal Procedure Code, 

1898, s. 403 604 
——— sS. 143. See Penal Code, 1860, s. 117- 754 
aa Ss. 143—Offence under s. 143, if compound- 

adie., : 6 
Offences under s. 143, 1. P. O., are not compound- 
able. This is presumably because offences under 
s. 143, I. P. C., were regarded by the Legislature as 
concerning persons other than those immediately in-. 
volved ; these offences are offences which directly’ affect 
the public peace and the conclusion of criminal casgs 
relating to them is, therefore, something more than a, 

© 
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matter for agreement between individuals. NAZARALI 
SULTAN MUHAMMED V. EMPEROR Sind 7514 


—--—~— SS., 147, 148—Rioling by unlawful as- 
sembly— Some members armed with deadly weapons 
—Others not so armed—Their conviction. 

Where some members of an unlawful assembly are 
> armed with deadly weapons in prosecution of em- 
mon obisct of the unlawful assembly and if rioting is 
committed, the other members-of the assembly who 
are n® so armed with deadly weap-ns cannot be con- 
visted under s. 148 read with ¢.149,1.P.C. They can 
- be convicted only under s. 147. In re MUDDANSETTI 
Sogra Rao ° Mad 119 
—__-_—- SS. 14.9, 34—Accused charged jointly of 

offence by virtue of ss. 149 and 34—They should 

alsoge charged individually for specific acts done 
by them. 

The accused should be charged individually for the 
act specifically done by them as well as jointly for the 
offence for which they might be liable by virtue of 
ss, 149 and 34, I. P. ©. The omission tə charge the 
accused individually, however, does not invalidate the 
trial when there has been no miscarriage of justice on 
account of this omission. In re BHUMIREDDI VENKATA 
REDDY Mad. 28 
—-— S. 170—Accuszd posing as C. I. D. Officer 

and obtaining services of Kamdar Mahar—Accus- 

ed held guilty under s. 170. 

Where the accused posed as a ©. I. D. Officer and 
by so doing obtained the services of the Kamdar 
Mehar, services whichhe would not otherwiss have 
obtained and which the Kamdir Mahar was bouni to 
give on demand by a Govt. Officer : 

Held, that the accused dil an act under the eslour 


EMPEROR l Nag. 759 
——_—— S. 182. See Criminal Procedure Cade, 1898 
ss. 476-B, 476, 1 664 


—— s. 186. See U.P. District Boards Act, 1922,- 
477 


s. 38 
——— S. 197. See Penal Code, 1860, s. 302 587 
——_—— 8S. 211. SeeCriminal Procedure Code, 1893 

s. 204 104 
—- S.211—Case taken on file after investiqi- 

tion by Police under s. 202, Criminal Procedure 

Code, (Act V of 1898)—Subsequent discharge of 

accused, whether would justify complaint under 

s. 211, Penal Code (Act XLV of 1860). 

Where the case was taken on file after investigation 
by the Police under s. 202, Criminal P. O., the sub- 
sequent discharge of the accused would not justify the 
making of a complaint under s, 21), I. P. ©. Inve. 
R. SESHADRI AYYANGAR l Mad. 557 
—~--— S. 211—Person charged under, s. 911, if 
_ Should be given opportunity to substantiate charge 

mad- by him to Police. 

The law does not require that an opportunity shculd 
be given to a person accused under s 21] ofthe J. P. 
C., on the basis of a false report to impugn: that report 
nor is there uny general principle of natural justice 
which requiries the issue of a notice tothe accused in 
such a case. BALAK Ram v. EMPEROR Oudh 262 
—-— S. 211—Persons making false charge to 

ePolice eagainst another, of cognizable offence and 
* insisting on investigation, amounts to institution 

of criminal proceedings. ` 

The criminal proceedings are just as much instituted 
within the meaning of the s. 211, I.-P. O., when first 
information of a cognizable offence is given to the 
.Police under s. 154, Criminal P. O., as when a com- 
plaint is made direct to a Magistrate under s, 200. But 
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there is anessential difference between a mere infor- 
mation to the Police and a definite statement to it that 
a certain person lias cormitted a certain particular 
offence. In the latter case, which is much graver than 
the former,s. 21!, of the T. P. C., applies. A person 
who sats the criminal law in motion by making a false 
charge to the Police cfa cognizable offeaca by defini- 
tely charging a person with having cowe to his house 
for the purpose of committing a dacsity and insisting 
on investigation, institutes criminal proceedings with- 
in the meaning of s. 2lloftie I. P. C. Barak RAM 
v. EMPEROR Oudh 262 


—— SS. 215, 511—Subsiantive offence under 
s. 215 and an attempt to commit tt—Distinction 
pointed out. 


In the substantive offence under s. 215, I. P.G., 


there is a giver anda taker : in an attempt to commit 
the offence thereis merely a proposal or an attempt 
to enter into an agreement to take from a person who 
is being induced te give andthe person making such 
a proposal can be convicted of an attenpt to commit 
an offence under s. 215. Tue Kinav. Maune HLA Pe 

Rang. 714 
—__.—_—. §. 302 —Murder—Sentence. 

Transportation for life is a prop2r s3ntence in the 
case of murder which is not premeditated and ig 
committed rather in panic than indefiance. ALI MURAD 
v, EMPEROR Sind 363 
—— -—-s. 302—Sentence—Circumstances justifying 

impostion of lesser peratly—Sessions Judge need 

not recommend cas2 to Government but himself 
award lesszr penalty. 

Where the murder was not premediated or there 
were reasons for disagreement which might very well 
have provoked the quarrel, itis not necessary to make 
a recommendation for commutation of death penalty 
to the Got. If there are circumstances which justify 
the imposition of the lesser penalty the Sessions Judge 
can do so. Jn re SORIMUTHU PILLAI Mad. 687 


—___— ss. 302, 197~—Hzld on facts that accused 
had no right of private defence and they were 
guilty of murder. 

One K established her title to a certain plot of land 
by a decree against one H one of the accused and 
obtained delivery of pissession in execution of the 
decree, She then execute] asile deed in favour of 
the Chaudhuris. The Chaudhuris had gone with 
labourers to plough the field when they were opposed 
by the Mahathas the party of ths acsused who deman- 
ded that the Chaudhuris should stop ploughing beciuse 
H safi “the land belongsto me." On the Chaudhburia 
objecting that they had taken the land by a registered 
deed the party of the Mahathas male a violent attack 
on them with deadly weapons with the result that 
thres persins fromthe party of the Chaudhuris were 
Killed and two injured: 

Held, that on the facts there was no right of private 
defence and tLe party of the accused were fortunate 
in escaping from a conviction on the charge of rioting: 

Held, als> that the iajuries aszribei to the accused 
were inflicted With the intention of causing death or 
at least injury sufficient to cause death. The accused 
were therefore guilty of murder. Harrram MAHATHA 
V, EMPEROR Pat. 587 

s. 30'7—Person inflicting hurtupon another 
. with intention of putting his life. in danger—His 

conviction should be under s 307. 

Ifa person inflicts hurt upan another with the 
intention of putting his life in danger, . that is the same 
thing as saying that the ofiender is trying to kill the 
man whom he attacks. Such person should be con- 
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victed under s. 307. Inre MUDDAMSETTI SUBBA Rao 
Mad. 119 
——-S. 307—Requisites for bringing case under 

s. 307, stated—Administration of powdered glass 

in food to person, with intention of killing him— 

Offence falls under s. 307. 

In crder to bring the case under s. 307, I. P. C., 
the act must be capable of causing death in the 
natural. ard ordinary course cf things, or in other 
words, that death might be caused ifthe act tock 


effect. The degree of probability should not enter 
into the question. It would be a very uncertain 
criterion to apply. Tt is sufficient if death was a 


possible result and if the intention was to cause death. 
The administration of powdered glass js certainly an 
act capable of causing death. Though powdered glass 
is not strictly speaking 8 poison it is in India popu- 
larly believed to be actively poisonous, and it is in 
fact a mechanical irritant which may cause death. 

Where, therefore, a considerable amount of powder- 
ed glass the paiticles of which are large enough to 
be easily detected, is administered in food to a per- 
son with the intention of causing his death, the offence 
falls under s. 307, I. P. C. Crown v, Gancoo 

Nag. 652 

s. 353., See Penal Code, 1860, s. 52 731 
s. 353—-Striking pot carried by public 
servant in discharge of his duties, constitutes 

offence under s. 353. 

To strike a potof lakn which a man is carrying and 
which is in contract with that man’s body, constitutes 
the offence of criminal force if it is done to cause him 
fear, annoyance, etc., andif that person is a public 
servant in the discharge of his duties, the offence is 
punishable under s. 353, I. P. O. EMPEROR v. DARSHAN 
SINGH Lah. 106 
——_— s. 379— Railway employee found guilty of 

stealing fouling sleeper placed on railway line— 

Sentence of imprisonment till rising of Court 

held grossly inadequate—Sentence of six months’ 

rigorous imprisonment held proper. 

The accused who was a shunting porter was found 
guilty of stealing a fouling wooden sleeper placed on 
the railway line. Though the intrinsic value of the 
sleeper was a few annas it wasa very important 
mark as its object was toserve as a warning to 
drivers to take certain precautions, in the absence of 
which there wasa danger of collision. The accused 
being in the railway employment for many years was 
aware cf thé importance of this fouling sleeper: 

Held, that the sentence of imprisonment till the 
. Tising of the Court and a fine of Rs. 5awarded ta him 
was grcssly inadequate in view of the fact that the 
accused was a railway employee and the proper 
sentence was rigorous imprisonment for six months in 
addition to the fine of Rs. 5. Jimprror v. ALI 
BAKHSH Lah. 280 
—— ss. 379, 448—Removal of cattle belonging 

to deceased by his heir fromthe possession df the 

concubine of deceased—Conviction under ss. 379 

and 448. 

Where the heir of the deceased and his servants 
removed the cattle belongitg tothe deceased a few 
days after the death of the deceased, from the ps- 
session cf tle concubine of the accused: 

Heid, that the beir and his servants could not be 
convicted under ss, 379 and 443, I. P. ©. Nararasa 
e MUDALIAR V. DEVANAI AMMAL Mad. 544 
ss. 392, 397—Knife used for committing 
robbery—W capon, tf should be used against person 
robbed. © ° e 
Section 397, I. P, C., does not require theuse of a 
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deadly weapon to be against the person robbed. Where 
the accused uses a knife, which is a deadly weapon, 
at the time of committing robbery, by threatening 
the companions of the person robbed by frightening 
them and it strikes and causes injury to“the person 
robbed, the accused should be convicted under s. 39% 
read with s. 397, 
NAGAPPAN SERVAI Mad. 487 
——_S. 398 —Whocan be convicted under s. 398. 

Obiter.—It is only the robbers who are a ak A 
armed with deadly wcapons who can be charge 
convicted under s. 328. Inre MUDDAMSETTI SUBBA 
Rao e Mad. 119 
s. 411— Accused member of criminal tribe 

—Whether ground for differentiation of sentence 

for offence under s. 411, 

That the accused isa member of the crimina? tribe 
is no ground for differentiation of sentence for an 
offence under s. 411, I. P.C. In re THOTABALIJA 
PUCHALA SOMANNA Mad. 227 
411—Possession of the stolen articles 

must be exclusive and conscious. ` 

Before a conviction can be sustained under s. 411 
of the I. P. C. the exclusive and conscious possession 
of the stolen articles must be brought home to the 
accused: : 

Held, after considering all the circumstances that 
there was no evidence to show that it was the accused 
who had stolen the articles. From the circumstances 
the possibility of somebody putting the articles in the 
unused part of the house belonging to the accysed 
either to get rid of them orto falsely implicate the 
accused was not excluded.  UDHO SINGH v. EMPEROR 

< Pat. 19 

———s. 415. See Penal Code, 1860, s. 419 748 
———ss. 4419, 415, 109—0One M discharged 
from railway workshop and given discharge certi- 
ficate—Certificate handed over by him io T who 
giving it to B—B getting service in workshop— 

Certificate found in workshop office—B convicted 

under s. 419 and T under s. 419/109—No evidence 

that manager was induced by discharge certificate 
in appointing B—Evidence showed that criterion 
for servise was fitness of candidate — Handing 
over of certificate held ast of deception — It was 
held not proved that manager was induced to 
appoint B on production of certificate and B was 
not guilty under s. 419—T was, therefore, not 

guilty under s. 419 read with s. 109. 

One M was an employee in the Railway Workshop, 
His services terminated on account of reduction in 
the establishment and he was grantel a certificate of 
discharge. This certificate was given by Mto T as 
T had promised to get him re-employed in the work- 
shop. T then gave this certificate to one B who got 
an appointment in the workshop. B was prosecuted 
and convicted under s. 419, I. P. ©., and T under 
s. 419 read with s. 109. The certificate was found in 
the office of the workshop. There was nothing in the 
evidence of the manager of the workshop to show that 
he was induced by the discharge certificate in making 
the appointment of B. As regards appointments he 
said in his evidence that personal qualification of a 
candidate was the criterion for his appzintment and 
if a candidate was found urfit for appointment, any 
recommendation would not be of any use: a 

Held, that handing over of the certificate was an 
act of deception but in the circumstances of the case 
it had not been proved satisfactorily that the manage; 
was induced to appoint Bon the production of the 
discharge certificate. B was not guilty under s. 419 
and hence T also could not be convictel under s. 419 





——..——_— §, 
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read with s. 109, I. P.O. THAKUR MANDAL v. Em- 


PEROR Pat. 748 
———— S. 420. See Criminal Procodure Code, 1698, 
s. 403 604 


——— S. 420—Essence of offence of cheating— 

Complathant must have beensdecerved. 

The essencs of the charge of cheating is that the 
. complainant should have been deceived. 

Where the complainant who was a business-man 
had every opportunity to find out all about the busi- 
ness and did in fact participate in it: 

Held, on facts that no offence of cheating was com- 
mitted, if the complainant invests money on certain 
mepresentations of the accused. MUHAMMAD IBRAHIM 
v. T.C. H. NAUGHTON Sind 755 

Se 448. See Penal Code, 1860, s. 379 T 


——* s. 456—Person entering house of widow 
who is in possession of itby invitation to commit 
adultry with her and actually committing adultery 
—Case held did not fall under s. 456. 

If a man enters the house of another person with the 
intention of committing clandestine adultery with a 
widow by invitation and actually ccmmits adultery and 
the woman is jn possession of the house not only does he 
not intend to insult or annoy any other person in the 
house, but he desires above all things that his presence 
should not be known to the other occupants and in such 
a case he cannot be held to be guilty under s. 456, 
I. P.C. EMPEROR v. TAKBIRULLAH WAHIDULLAB 

Pesh. 870 


maan 
4 





—;— S. 504— Accused in speech abusing zamin- 


darini and her agents while addressing on inam 
legislatton—Netther zamindarini nor her agents 
present—Conviction under s. 504 cannot be sustained. 
Where the accused abuses the zamindartini and her 
agents in the course of his speech on a certain inam 
Legislation but neither the zamindarinz nor her agents 
are present at the meeting the conviction of the accused 


under s. 504, I. P. C., is unsustainable. VASIREDDI 
SIVALINGA PRASAD, In re Mad.171 
—~-— S. 511. See Penal Code, 1860, s. 215 
7414 
Plaint. See Amendment 490 


Pleadings—W aiver—Plea of necessity held waived. 
The plaintiff stated in reply tothe express pleas of 
the defendants that the debt was binding because it 
was antecedent ani that consequently the question of 
legal necessity did not arise; 
Held, that there was clear waiver of the question of 


legal necessity. RAMBHAOO v. GURUDYAL Nag. 367 
Police diary. See Criminal trial 597, 882 
Practice. See Privy Council 707 


——_—— Appeal—A ppellate Court reversing original 
Court’s judgment, if bound to discuss all reasons 
given by original Court. 

It cannot be said that a judgment of reversal is not a 
proper judgy.ent merely because all the raasons given 
by the original Court are not discussed. Ifthe reasons 
given by the Appellate Court are so cogent as to justify 
the finding, no discussion ofother less convincing rea- 
sons is necessary, and in such a case omission to dis- 
cuss all the reasons given by the original Court is per- 
fectly justified. Sasar Kumari DEVI v. DHIRENDRA 
Kishore Roy Cal, 241 
— Appeal—Error of law on part of lower 

Court, but result of case not different from one 
which would have been arrived at, had there been 
no error — Proper order in appeal. 

e Where the error of law iato which the Subordinate 

Judge had fallen did not affect the decision of the case 

or lead to a different resalt from that which would have 
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been arrived at had he had in mind a correct view of the 
law applicable; l 

Held, that the case was not a fit one for interference 
or for remand and that the appeal must be dis- 
missed. LAOHHMI NARAIN v. RAM Saran DUSADH 

Pat. 880 
—_—._— Appeal—New plea—Collusion, plea as to, 
cannot be taken for first time in appeal. 

The plaintiff made no mention in the plaint of tha 
previous litigation and a compromise decree passed in it. 
Even after the defendant, in her jawabi-dawa had 
specifically pleaded the compromis3 and given full 
details of the litigation, the plaintiff in her replication 
did not allege that the compromise decres wa; collusive 
or not binding on her: 

Held, that in these circumstances, the plaintiff could 
not in appeal be allowed to contend, that the litigation 
and the compromise decree which followed, were col- 
lusive. Gauri PRASHAD v. Ras RANI Lah. 177 
———— Litigants—Duty to attend Court in time. 

See Civil Procedure Code, 1908 O.IX, r. 9 257 

New plei—Guardian of minors A and B 

appointed by Court transferring property to G 

without Court's sanction—A on attaining majority 

transferring his and B's interest in same pro- 
perty to D—Suit by D against O for possession 

—O’s plea of limitation on ground that B attained 

majority more than three years: before suit re- 

futed by D and B found to be minor—C held 
entitled to raise plea in appeal that B being 
minor at time of transfer to D, D could not get 

B’s share in property. 

The guardian of two minors A and B, who was ap- 
pointed by the Court, transferred their property to C 
without the Court’s sanction. A after attaining majority 
transferred his own and also B’s interest in the same 
property to D, D brought a suit for the possession of the 
property against C, C’s plea of limitation on the ground 
that B attained majority more than three years beore 
the suit, was refuted by D and B was found to be minor. 
C appealed: 

Held, that as B was found to be minor, it was com- 
petent for C to take up the plea in appeal that D was 
not entitled to B’s share in the property transferred to 
him, though the plea was not specifically raised in the 
written statement, GHULAM HUSSAIN SAHIB V. AYESHA 
BIBI Mad. 37 F B 
— New plea—Plea which could have been met 

with evidence, if raised at proper time cannot be 

allowed in second appeal. 

An objection not taken before cannot be allowed to be 
taken in second appeal, if it is a point that could easily 
have been met by evidence had it been raised at the 
proper time. DROPLE'S INSTALMENT AND SAYINGS 
Bank LTD., LAHORE v. GIAN CHAND œ Lah. 619 
—-—— New plea— Point that plaintiff has no cause 

of action not raised before or at settlement of 

issues—Issue not framed and point not pressed in 
trial Court—If can be raised in appeal, 

Where the point that the plaintiff had no cause of 
action was not taken before or even at the settlement 
of the issues, andno issue was framed upon it, nor 
was it pressed in thetrial Court, the point must be 
presumed to have been waived, and cannot be raised in 
appeal. MuxarramM Kuan v. HARDIT SINGH 

Pesh. 801 
—_—.__— Precedents—Question merely of procedure— 

Long course of decisions should not be departed 

rom. 

Wan the question is merely one of procedure, it ° 
will not be desirable, to depart from the long course of 
decisions and upset what has begn regarded in the 
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Presidency as a settle cursus curta for over 59) years. 
THONDAM ANNAMALI MUDALI v. TiIRUTTANI RAMASAMI 
MUDALI Mad. 204 F B 
__——— Privy Council— Raising of questions by 

originating summons not appropriate method— 

Lower Courts acting on footing thal questions 

were properly raised —Privy Council in appeal 

will follow same course. | eon 

Where though the raising of certain questions by an 
originating summons was not an appropriate method of 
dealing with those questions, but, since the three 
Courts below had delivered their judgments on- the 
footing that the questions were properly raised before 
them, the Privy Council in appeal followed the same 
course and expressed .their ` opinion on the materials 
submitted to them. Connors Brs. LTD. v. BERNARD 
Connors  PCsm7i 
———— Subsequent events—Alteration in case law 

during pendency of appeal before High Court— 

Plaintiff placed in most embarrassing posttion 

—Dismissal of suit entailengrisk of injustice— 

Plaintiff held should be allowed to amend plead- 

ings by raising new issues and new lines of argu- 

ment. 

Where alteration of the case-law by the decision of 
the Privy Council on thé pointof adoption during the 
pendency of the appeal in the High Court had changed 
the-entire complexion of the case and had put the 

laintifis in a most e abarrassing position and the dis- 

missal of the suit by the High Court would have en- 
teiled risk of injustice unless the plaintiffs were allowed 
the fullest opportunity to amend their pleadings by 
raising new issues and new Jines of arguments : 

Held, remanding the case to the High Court, that 
the plaintiffs should be allowed to amend their plead- 
ings ‘by raising new issues. l 

Held, further thatas the defendants did not appear 
at the hearing of tne appeal before their Lordships, 
it was not right to determine any matter which was 
not strictly within the pleadings and issues as they 
then stocd even though materials for the decision 
might be on the record. APPA TRIMBAK DESHPANDE v. 


WAMAN GovinD DESHPANDE PC 518 
Pre-emption, 
See Muhammadan Law 30 
See Oudh Laws Act; 1876 449 


—_—-—— Suit for—Plaintiff claiming preferential 
right alleging thathe had become co-sharer in 
roperty sold under certain document—Document 
held, leas: and not sale and plaintiff was not co- 
sharer and could not pre-empt. 

Thre sale decd which was the subject-matter of the 
guit was executed by cefendants Nos. 4and 5 in favour 
of defendants Nos. 1 to 3,in respest of one-half of a 
pukhiadart thok. The plaintiff instituted a suit for 
pre-emption claiming to have a jreferential right to 
purchase on the ground that he had become aco- 
sharer in the thok sold under certain decument. The 
document purported to be a lease of birt land. 
Under this document the plaintiff had to pay rené to his 
vendor and his vendor had to pay the pukhtadar rent. 
The plaintiff was termed birtdar, The deed purported 
to transfer rights of heritable and transferable nature 
and to give the plaintiff the same rights of transfer 
as the vendor had. Italso provided no right of re- 
entry. The plaintiff contended that the Court must go 
behind the deed and find out what was the real 
nature of thetransaction between the parties. There 
was no plea that this document was a cloak to de- 
feat pre-emption or that a fraud had been committed 
upon cther co-sharers or members of the village com- 
munity : . 
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Held, that the transaction was a lease and not a 
sale and the plaintiff did not become co sharer. 

Held, also that it was not open tothe plaintiff to gc 
behind this deed and lead evidence to show that it 
wasa sale, The plaintiff could not p'ead fraud in 
order to take advantage, as a pre-emptor. 6 SITA Ram 
SINGH V. JAGDEO MISIR Oudh G17 





Suit not bona fide—Effect. 

The object of the law of pre emotion is to make it 
possible to exclude strangers and to keep the property 
in the family or community, and suits which @re not 
brought with this object and which will not have this 
effect should clearly be discourged. A suit not insti- 
tuted with this bona fide’ object, is not *maintainablé. 
KESHRI KUMAR SINGH v, RAM SWAROOP SINGH ` 

` Oudh 175 
Presidency Small Cause. Courts Act, (XV 
of 1882), s. 53. See Presideacy Small Cause 

Courts Act, 1882, s. 68 385 
——— S. GO—Application under s. 60—-Ground 

on which it can be made. 

Applications under s, 60, Presidency Small Cause 
Courts Act are generally made on the ground thatthe 
debtor is not justly indebted for the rent claimed from 
him, or that the rent claimed is excessive, or that it 
has: not become due and 'payable or thatit was not pay- 
able for the period for which it was claimed. NASIRUD- 
DIN KARIM MAHOMED v. UMERJI ADAM & Oo. 

Bom. 385 
S.68—On important points Act is exhaus- 
tive—Distress warrant for only one months’ rent, 

legality. i 

The Presidency Small Cause Courts Act is, on all 
important pints exhaustive, as it is provided by e. 68 


‘that no distress shall be levied for arrears of rent except 


under the provisions of Chap. VIII. | 
Distress warrantin respect cf arrears of rent due 
for one month only is not illegal. The practice of the 
Small Cause Court notto levy distress for arrears of 
rent for less than two months unless special cause is 
shown cannot make the distress for a month’s rent 
illegal. The practice is, irrelevant tio the issue. 
NASIRUDDIN Karim MAHOMED v. UMERJI ADAM & Co. 
Bom. 385 
————— 88.68, 58—Wrongful distraint—Suit for 


—— Suit for, object of — Exclusion of stranger— 


damages —Essenttals—Landlord executing distraint ` 


warrant againt tenant’s property under s. 53— 
Distrained property released on payment of arrears 
of rent by tenant—No steps taken: by tenant to 
have warrant discharged by Court—Proceedings, 
if could be said to have terminated in tenant's 
favour so asto sustain action for damages against 
landlord—Fact that landlord acts with malice, 
when material. 

In an action for damages for wrongful distrain con- 
stituting abuse of civil proceedings in order t succeed 
the plaintiff has to prove that the proceedings were in- 
stituted bythe defendant, that the defendant acted 
without reasonable and probable cause, that the defen- 
dant also acted maliciously and that in certain classcs 
of cases the proceedings have come toa proper or legal 
end, 3. e., terminated in the plaintift’s favour. 

‘Bat in some casesof action for damages for abuse of 
civil proceedings it isnot necessary that the proceed- 
iogs should have terminated in the plaintiffs’ favour, if 
from their nature they are incapable of 40 terminat- 


ing. 

‘Where, therefore, the landlord distrains his tenant’s 
property for arrears of rent due under a distress 
warrant duly issued under s. 53 and the distraint® is 
removed on payment of the rent due by the tenant but 


“ reasanable and probable cause. 


Į 
Yol, 196] 


Presidency Small Cause Courts Act— 
concld, 


the tenant has taken no steps tohave the warrant dis- 
charged by the Court issuing the same the proceedings 
cannot be said to have terminated in the tenant's 
favour so as to sustain an action for damages against 
the landlord. ; f 

There is no cause of action in respect of the doing of a 
legal act, even if itis done with malice and without 
If a person has dore 
what he was justified in doing according to the law, the 
law will not permit ən enquiry into his motive, No 
actiow can, therefore, lie ifan executicn creditor ret- 
ing under an order of the Court cr a creditor executing 
a distress warrant under an order of the Court acts 
With malice dr improper motive unless the order of the 
Court is first vacated. NASIRUDDIN Karim MAHOMED 
v. UMERJI ADAM & Co. Bom. 385 
Presidency Towns Insolvency Act (III of 

1909), ss. 17, 14—Purpose of Act stated— 

Debtor satisfying conditions laid down by Act—He 

must be adjudged insolvent although his estate 

may be already in hands of Court of Wards. 

The purposes of the Insolvency Act are wider than 
those of the Court of Wards Act. The debtor having 
applied to be adjudged insolvent and having satisfied 
the condition laiddown by the Act, is entitled to be 
adjudged insolvens notwithstanding that his estate or, at 
any rate, part of it is already in the hands of the Court 





of Wards. AMULYA Moman Bysaok v. K. MoINUDDIN 
Cal. 170 
— S. G8— Money decree against insolvent— 


Appeal prior to insolvency — Right of appeal, if 
fells under s, 78— Appeal, if abates under U. XXII 
To 8, Civil Procedure Code (Act V of 1908), 

A suit relating to the property of the insolvent, 
means a suit which, if successful, will increase the 
assets distributable amongst the creditors, or the 
defence of which may prevent the assets being dimi- 
nished. A right to institute an appeal. which merely 
relates to a money claim against an insolvent, is not, 
a legal proceeding relating to the property of the insol- 
vent and does not fall within the powers given by 
s. €8, to the Official Assignee, Therefore, the Official 
Assignee cannot maintain the appeal filed b y debtor be- 
fore insolvency for the benefit of the insolvent's cre- 
ditors, and consequently the appeal does not abate 
under O. XXII, r, 8. The Otkecial Assignee isnot 
hound by the judgment appealed from, and can in in- 
solvency decline to admit the debt. CHANDRA KANT 
DEvJI v. NAROTTAMDAS AMARCHAND Bom. 339 
Principal and agent—Agent let into possession 

on behalf of principal—If can challenge title 

of principal to receive money realised by him. 

Where a person is let into possession as an agent 
on behalf of the landlord for realising moneys from, 
the tenants it is not open to him to challenge the title 
of the landlord to receive the moneys which were 
realised by hin. Deva Prasanna MUKHERJI v. LAKHI 
NARAYAN MANDAL Pat. G&A 
———— Duty of agent—Rendering of azcounts. 

Per B. J. Wadia, J.—Every contract ctf agency 
imposes on the agent the duty of rendering a true aid 
complete account regarding the subject-matter of the 


agency. MEENAKSHI Mitts LTD. v. RATILAL TTIBHO- 
VANDAS THAKUR 


Bom, 732 

Private defence. 

see Penal Code, 1860, s, 52 731 

See Penal Code, 1860, s. 302 587 
Privy Council. 

See Prictice 871 
~“_-— Criminal Appeals, See Judicial Committee 

Kules—R. § ; 

196—G, I_—x 
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———— i ractice—Income-tax cises—New point of 
law—Whether can be raised for first time before 
Board. 

In an income tax case it is neither convenient nor 
conducive to accuracy that rew and important points 
of law s^oald be raised for the first time before their 
Lordships’ Foard, or that decisions should be given 
upon matters not duly submitted to the High Court. 
COMMISSIONER OF INOGOME-TAx, PUNJAB, Nortu-West 
FRONTIER AND DELHI PROVvINGES, LAHORE v., KRISHNA 


KISHORE P.C. 707 
Probate—Revocation of. See Succession Act, 1925, 
ss, 263, 283 


636 

Promissory note. See Evidence Act, 1872, E 
Provincial Insolvency Act (V of 1920), 
ss. 4, 75, 25—Decision of question whether 
debtor has right to present petition for insolvency, 
whether comes under s, 4—Second appeal under 

s. 75, tf maintainable. 

The words ‘‘of any nature whats2ever” used in s. 4 
of the Prov. Insol. Act do not include or embrace with- 
in its purview the determination of the question: whe- 
ther tha debtcr has aright to present the petition for 
insdlvency. Such a decision is contemplated only 
under s. 25 (2) of the Act. The decision of questions 
under s. 5 does not involve a decision dismissing 2 
debtor’s petition under s.25. Consequently the deci- 
sion of the question whether the debtor has a right to 
present the petition for insolvency comes under s. 25 
andissibject to only one appeal and a secoid appeal 
against that decision is incompetent under s. 75. DULLU 


v. MISRI LAL Oudh 881 

——— S. 17. See Provincial Insolvency Act, to 
s., 38 

————- S. 25. See Provincial Insolvency Act, 1920, 
8.4 881 


— — SS. 38, 17—Debtor dying before his adju- 
dication as insolvent—Subsequent passing of adju- 
cation order —Hislegal representative, if can enter 
into composition with creditors, under s. 38. l 
Where a debtor has died before he has been adjudged, 

insolvent and an order of adjudication is subsequent- 

ly passed against him, his legal representatives can 
enter into a composition with his creditors in aceard- 
ance with s. 33 of the Prov. Insol. Act. Com position 
with creditors is one of the proceedings for the realisa- 
tion and distribution ofthe property of the debtor 
within the meaning of s. 17 and if the proposed com- 
position is not a fair one to all concerned, the Court 
has ample power to refuse sanction to such composition. 

KISANLAL v. GULAM DASTAGIR _ Nag. 67 

——-s— 8.53 —Inadequacy of consideration may be 
evidence of wantof good faith. l 
An inadequate consideration may be evidenes of 

want of good faith which may by itsslf be sufficient for 

setting aside the transfer. 
Where the debtor divests himself of the entire pro- 
perty which is worth at leass Rs. 10,000 for a con- 
gider&tion of Rs. 5,000 in favonr of his wife while he 
has several decrees against him, the inadequacy of 
consideration by itself is sufficient to prove want of 
good taith and the transfer must be set aside. Masrp- 

UNNISSA BIBI v. PURAN CHANDER Roy All. 132 

53—Onus is on Official Receiver to prove 
want of gosd faith ant valuable consideration— 
Both thes: conditions must befulfilled before trans- 
fer could be avoided, 

In an application for annul.nent under s. 53, Pro- 

Insol. Act it is for tne Official Receiver to prove that 


-——— S. 


“the transfer is not ‘‘in good faith and for valuable 


consideration.” The transfer caa be’ avoided even if 


lxxiv.- 
Provincial Insolveney:Act—coneld. 


only one cf the two conditions are not fulfilled. It can 
be. upheld only if both the conditions are complied 
with. The protection given to the transferee under the 
seLjon is limited to cases where the transfer is fcund 
to be both in good faith and for valuable considera- 
tion. MAJIDUNNISA BIBI v. PURAN CHANDER Roy 

AH, 4182 
S. 53—‘“‘Valuable consideration,’ whe- 

ther means adequate consideration. 

Section 53 dces not demand that the transfer should 
be for full and adequate consideration, That being so, 
it cannot be held that the transfer is without valuable 
consideration unless itisfound that the consideration 
was sosmall as to be negligible in relation to the 
value cf the property. MagJIDUNNIssA BIBI v. PURAN 





———— 


CHANDER Roy All. 132 
-——— S. 75. See Provincial Insolvency Act, 1920, 
g. 4 881 


—-—— S. 75—Revision under first proviso to s. 75 
(1) from finding of fact arrived at after considera- 
tion of evidence involving no error of law, is not 
maintainable. e 
The first proviso to s. 79 (1) confers a right of inter- 

ferenceupon the High Court only in cases where the 

Court is satisfied that the decision of the Appellate 

Court is not according to law. A finding of fact arrived 

at on a consideration of the evidence and the circum- 

stances of the case, and involving no question of law, 
will not be interfered with when the Judge commit- 
ted no error of law incoming to this finding. DULLU 

v., MISRI LAL Oudh 881 


Provincial Small- Cause Courts Act (IX 
of 1887), s. 16—Suit filed on original side of 
~ Cort having no jurisdiction to try small cause suit 
`  —If small cause suit—First appeal, if lies in such 
case, - i 
~ A suit filed on the original side of a Court which 
has no jurisdiction to try it as a small cause suit, 
cannot be considered: to be a small cause suit. All 
that’ can be said is that the suit is of a small cause 
nature. There is nothing in the Prov. Small Cause 
Courts Act or in the Civil P. O, which prohibits a 
first appeal in such cases, SURYARAO BAHADUR v. 
VENKATARAO go > Se Mad. 259 
——— S. 25—Question of limitation—Interfererce, 
when not justified—Ends of justice. l 
Where in a revision under s. 25, Provincial Small 
Cause Courts Act the question of limitation raised is 
even one of law, interference is nət justified if the Court 
is satisfied that far from furthering any ends of justice, 
it would perpetrate an injustice in interfering with the 
decree of the lower Couit. SAMPAT SHUKUL v. SUB- 
KARAN TEWARI Oudh 514 


—— Sch. II, Art. 8—Suit by assignee of land- 
lord to recover arrears of rent is one for rent—It 
ws excepted from jurisdiction of Small Causes 
Court by Art. 8. 

A suit by the assignee of a landlord, for the re- 
covery of arrears of rent of agricultural land, after 
they bad fallen due, is one for rent, and is excepted 
from the jurisdiction of the Court of Small Causes 
by Art. 8 of Sch. II, Small Cause Courts Act. 

Hence the suit isan unclassed suit. JAGDISH CHANDER 
‘v. SALZHON Lah, 398 
: Art. 13—Pro-note executed for amount 

due by exccutor to’executee on account of rusum of 

Deshpandeship—Suit on, if barred by Art. 13, 

The suit pro-note recited that the executor had to 
pay the amount for which the note was’ executed to 
the executes “on account of rusum of Dashpandeship 
for the two yéars.’8 It was contended that the suit 
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was of the kind referred toin Art. 13, Small Cause 
Courts Act; 

Held, that in the circumstances of this case it was 
nct barred by Art. 13 because the suit was not to 
recover the dues but to recover money on a negoti- 
abie instrument. GoraL Mapuorao DESHPANDE V 
Aout SaDasuzo DESAPANDE Nag. 493 
Public Gambling Act (III of 1867), s. 8. 

—" Dara” gambling, whut is—Whether has any con- 

nection with price of commodity—Failure to prove 

commodity in respect of which gambling Way going 
on, if fatal to pros-cution. 

“Dara” gambling is a well-known, and specified 
form of “satta” gambling. ‘Dara’? gambling hes 


no connection whatever with the price of anf commo- ' 


dity. Tte failure on the part of the prosecution to 
prove by definite evidence the commodity in respect of 
which the gambling was going on, is not a fatat defect 
for sustaining a conviction unders. 3, Public Gambling 
Act. EMPEROR v. BASANT LAL All. 434 
ss. 3,4, 5—Offence under Act — Provisions 

of Criminal Procedure Code regulate investigation 

and trial of such offences—Such offences, if 

Lognizable— Commission of offences under ss. 3 

and 4—Search and arrest of accused by Sub- 

Inspector of Police—Chalan presented by Civil 

Police — Procedure held rroper—Arrest even if 

illegal Court hid had jurisdiction to take 

cognizance of offences—Criminal Procedure Code 

(Act V of 1898), ss. 5 (2), 4 (£), 190. 

The Public Gambling Act contains no provisions 
regulating the investigating, inquiring into, or trying 
of offences under that Act, ‘Ihe ordinary provisions 
ofthe Criminal P. C., will therefore regulate the 
investigatioa and trial of such offences. 

In order that an offeace may be cognizable offence 
within the ineaning of s.4(f), Criminal P. O., it is 
not necessary that every Police Officer should have 
the power to arrest without warrant. The fact that 
under s. 9, Public Gambling Act the District 
Superintendent of Police has such power makes an” 
offence under ss, 3 and 4of that Act a cognizable’ 
offence. : 

The Sub-Inspector of Police in Akola town, on the 
receipt of information that the accused Nagarmal 





habitually gambled on cotton futures by the road . 


side, sent a man with marked coius to wageron a 
difference of figures and after the wager had been 
made searched the accused, seized the coins, and 
arrested him. The accused was then prosecuted on a 
chalan presented by the City Police of Akola. The 
trial Court held that in the absence of any warrant 
under s. 5 of the Public Gambling Act the proceedings 
were irregular and discharged the accused under 
s, 249 of the Criminal P.O.: 

Held, that the procedure adopted’ by the City 
Police was correct. Even if the arrest were illegal, 
the -Court still had jurisdiction under s. 190 of the 
Criminal P. ©., to take cognizance of the offence, 
and the questi»n whether the arrest was valid or not 
would not affect the question whether the accused was 
guilty or not. Inre NaGARMAL JANKIRAM AGARWALE 

Nag. 869 
—-——sS, 6—Dara gambling—Slips of paper with 
numbers on them, whether instruments of gaming 

giving riselo presumption under s. 6., É 

In thecase of “dara” gambling the slips of paper 
with numbers upon them constitute instruments of 
gaming within the meaning of the Act and give rise 
to a presumption under s 6 of the Act, that the shop 
was used asa common gaming house, EMPEROR v, 
BASANT LAL All, 434 
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Publie interest. See Oriminal Procedure Cade, 
1898, s. 195 128 

Punjab Debtors’ Protection Act (11 of 
1936), s. 4—Executing Court to d-cide whether 
land is liable to attachment—Decision of Collector 
with regard to period of alienation and amount 
of land for maintenance depends on decision of 
executing Court. 
Under the Punjab Debtors’ Protection Act the 


` Collector is only given jurisdiction tə decide two things. 


After the executing Court has attached the land and 
has dgcided that it should be temporarily alienated, 
it is for the Collector to determine the period of aliena- 
tion and decide how much of the land, if any, should 
be exempt fer purposes of maintenance. These are 
obviousl¥ matters which can only be determined by 
him if the land is found liable to attachment by the 
executing Court in the first instance and the actual 
alienatfon of the land derives its force from the 
authority of the executing Court. Itis not for the 
Collector to go into the question whether the land was 
liable in the first instance to attachment. Any decision 
by the Collector with regard to the period of alienation 
and the amount of land for maintenance ig obviously 
dependent on the orders of the executing Court with 
regard to the liability of the land to attachment. FIRM 
Annu MAL Har NARAIN v. Bris LAL Lah. 611 
Punjab Municipal Act (III of 1911), 
Ss. 121, 188—S. 121, whether per se contemplates 
bye-law—Municipality, whether under obligation 
to frame bye-laws under s. 121—No requisition 
by Local Government under s. 188 to frame bye- 
laws under s.121—Failure to frime bye laws, if 
debars Municipality from imposing penalty pro- 
vided by s. 121 (5). 
Section 121 of the Punjab Muuicipal Act does not 
per se contemplate any bye-laws. Section 121 is a 


self-contained section, workable so far as the grant : 


or withholding of a license is concerned without bye- 
laws. The Municipal Committee are not under 


e statutory obligation to frame bye-laws under s. 12]. 


They have a discretionin the matter. Hence in the 
absence of requisition by the Local Govt. under s. 188 
to frame bye-laws under sa. 121, the failure of the 
Municipality to frame b.e-laws under that section 
cannot debar the Municipality from imposing the 
penalty provided for bys. 121(5% Ram LAL v. EM- 


PEROR Lah. 225 
—— ss. 193 (2), 225. See Specific Relief 
Act, 1877, s. 55 70 


Railways Act (IK of 1890), s. 3 (6) -Pro- 
secution of Manager of State Railway in re- 
presentative capacity for offence under s. 14, Bens 
gal Act (I of 1893), if misconerived - Applicability 
of s. 187 Criminal Procedure Code (Act V of 1838), 
and s. 270 Government of India Act, 1935, (25 £ 
26 Geo. V, Ch. 42), to such case. 

Section 3 (6)of the Railways Act means that the 
manager of a State Railway will represent that railway 
to the same extent asthe company rep:es3nts a railway 
administered by that company. It would, therefore, 
follow that, as in suitable cases it would be p ssible to 
prosecute a railway company, it would alsə be legal 
to prosecute a manager as representing a railway 
administered by the Govt. Hence the presacution of 
the manager of the State Railway in a representative 
capacity for any offence under s. 11 of Bengal Lieansed 
W grehouse and Fire Brigade Act, cannot be said to 
be miseonceived by reason merely of the form cf the 
complaint. Section 197, Crimiual P. O. ands. 270, 
Gavt. of India Act have no application to such a case. 
R. E. MARRIOTT v. MUNIOIPALITY oF HOWRAH 


Cal. 394 


e——SS. 135, 47—License fee prescribed by 
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Railways Act—coneld. i 
Bengal Act (I of 1893), nature of—Liability of 
Railway to pay. 

A license fee payable in respact of a warehouse 
under the provisions of Bengal Act I of 1893 is a tax 
in aid of the funds of local authority and hence the 
railway administration“is not liable to pay the license 
fee unless a notification has been issued by the Central 
Govt. declaring the railway administration liable to 
pay the license fees in respect of their warehouses 
situated in any of the Municipalities to which the 
provisions of Bengal Act I of 1893 apply. R. E. 
MARRIOTT v. MUNICIPALITY oF HOWRAH Cal, 394 

ss. 145,7, 47—Railway, whether can be 
legally prosecuted under s.liof Bengal Act (I of 

1893), for using unlicensed warehouse. 

The Railways Act isa Central Act and, in a matter 
of erecting warehouses the local Legislature has no 
authority to enact provisions relating to railways which 
are inconsistent with those of Central Act. It is not, 
therefore, incumbent on the railway to take out a 
license for their watehouse under the Bengal Licensed 
Warehouse and Fire Brigade Act and the Railway can- 
not be legally prosecuted under s. 14 of the Bengal 
Act for using unlicensed warehousss even if these 
warehouses were being used for the purpose a storing 
customers’ goods in connection with the ordinary 
course of the Railway’s business. R. E. MARRIOTT ~. 
MoUNIGIPALITY oF HOWRAH Cal, 394 
Record of rights—Eniry that lands are belagan, 

wheter inconsistent with rent free grant —Cases 

governed by Transfer of Property Act—No suit for ` 
settlement of rent lies—Remedy of landlord 
inst trespasser in possession. 

the ce in the Record of Rights that the lands are 
belagan is not inconsistent with the view that the lands 
were granted td for Boe entry merely denotes 

was then being paid. 
ees tee by the T, P. Act no suit for settle- 
ment of rentlies, for the Court has no power to make 

a contract for the parties in such cases. An aggrieved 

land-holder’s remedy against a trespasser in posses- 

sion is by way of ejectment. Where the Chota Nagpur 

Ten. Act applies to lands in suit, s. 139 (14-A) of the 

Chota Nagpur Ten. Act confers Jurisdiction in such 

cases on the Deputy Commissioner and bars the 

jurisdiction of the Civil Courts KIRPA SANKER WARRAH 

V. JANKI PRASAD LALLU | Pat. 650 

——-——Khewat—Entry in, does notcreate title. 

The khewatis not a document creating title though 
it is good evidence to show to what extent the agree- 
mentin the kabuliat is valid and to what extent it is 
not enforceable. HUMAYUN Reza CHAUDHURY v. TARINI 
CHARAN TEWARI Pat. 466 
Registration—Lease of fishery rights. See Trans- 

fer of Property Act, 1°82, s. 107 237, 
Registration Act (XVI of 1908), Is. 17 


(1) (b). 


See Hindu Law 278 
See Registration Act, 1908, s. 49 a 278 
s. 49. See Hindu Law—Partition 278 


———— SS. 49, 17 (1) (o)—Unregistered parti- 
tion deed- Common desire of parties to ast on it 
and their so acting amounts to confirmation of 
original agreement to separate —Such confirmation 
itself constitutes fresh agreement sufficient to 
effect complete partition—Proof of such agreement 
by unregistered deed—Purpose for which unregis- 
tered deed is admissible. f 
The common desire of the partiesto act upon an un- 

registered partition deed and their action in doing so, 

springs from a continuation of thé original intention, 
and amounts a confirmation of the original agreement, 
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Buch confirmation in itself constitutes fresh and sab- 
sequent agreement which is enough in itself to effect 
complete. partion ; and that agreement is provable in 
any of the usual ways. The subsequent agreement 
being a collateral tiansaction within the meaning of 
s. 49, of the Regis. Act, the unregistered dccument can 
be used as material in proof of it. Of course it cannct 
prove such agreement in itself because no such agree- 
ment can be deemed to kave be2n in existence at the 
date of its execution. Butit can be used t corrobs- 
raté other evidence or fact. Itcan be used in con- 
junction with other evidence toshowthat such subse- 
quent agreemert wae likely and to elucidate the in- 
tention of the parties in effecting such subsequent 
agreement. Itcan be used to show the character- cf 
the possession and the nature of the title, provided there 
is oiher evidence to establish separate possession. 
GANPAT GANGAJI PATIL v NAMDEO Nag. 278 
——-. ss. 49, 17 (2) (iv) (1) (bÞ)—Compromise 

decree—Decree held exempted from registration 

under s. 17 (2) (ivjand was adméssible in evidence. 

The lessor who had only an intermediate tenurs- 
holder’s right in land gave a mining lease to the lessee 
on annual rent of Rs. 1,551-9-6. Subsequently the 
zamindar sued both the lessor and the lessee claim- 
ing right andtitle tothe underground coal, mineral 
etc. The suit was compromised and a compromise dec- 
ree was passed under which the zamindar recognisel 
the rights both of the lessor and the lessees created by 
the lease subject to this condition that cut of the jama 
-,of Rs 1,554-9 0 he was to get half, that is, Rg. 777-4-6 
and further the lessees would pay him commission or 
royalty- at the rate of 44 piceper tm of certain coal 
indicated in the compromis? decies. In other words, 
the possession of the Jessees over the leasehold property 
was maintained subject to their taking the additional 
burden of paying commission or royalty at-the aforesaid 
rate to the zamzndar : 

Heid, that in the circumstances it could not be said 
that any fresh lease was created by the zamindar in 
favour of the lessees. Therefore, the compromise decree 
did not require registration. Sofaras the transfer of 
the jama of Rs. 777-4-6 to the zamindar was concern- 
ed, it came under s. 17 (1) (b) of the Regis. Act. Con- 
sequently thedecree would be exempted from registra- 
tion under sub-s. (2) (vz) of the same section of the 
Regis. Act. The dee ee was, therefore, admissible in 
evidence. BHUDEB CHANDRA Roy v. BHIKSHAKAR 
PATTANIK Pat. 837 
——-— S. 60 (2)—Evidence Act (I of 1872), s. 67 

—Proof of d»cument—Registration endorsement, 

17 suffictent. e 

The effect of the registration eadorsament is not to 
prove execution as is required by s 67, Evi. Act but 
only tu prove an admission made by the executant to 
the Registrar or Sub-Registrar in solern circum- 
stances, and the Sub-Registrar’s certificate is admis- 
sible not to prove execition of the deed but merely to 
prove the admission of execution. The effect of the 
admission is in every case a separate question where 
the surrounding circumsta. ces aze not free from sus- 
picion. The evidence of admission is not by itself 
sufficient to establish execution of the deed. Huzur 
ARA BEGAM v. Deputy COMMISSIONER, GONDA 


Oudh 787 
Law 


12, 244 
Trust—Nothing done to carry out trust or 


its scheme—Trust brought about merely to ward 
off sericus litigation relating to entire trust pro- 
gerty—T rust held woid and inoperative. 

No doubt,. if once a valid trust had been created its 


Religious endowment. Sce Hindu 
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subsequent non-enforcement could only be a breach of 
trust and would not nullify the trust, but the fact that 


the trust was never carried out or actedon is amatter 


which cannot be disregarded. : 

The trust in questio amounted to a virtual transfer 
cf the entire e-tate of the settlor under pressure of a 
serious litigation relating to the estate. It was in 
favour of objects for which the settlor had shown in his 
life no previous or suksequent leanings. The nature of 
trust was suchas it was likely to be of assistawee to 
the settlor in warding off the threatened suit or in 
furnishing a step in aid in defence of the suid suit. The 
desire or arxiety of the settlor that a successor bé 
born ‘to the estate continued even after the creation of 
trust. And from its very inceptiont>the end nothing 
worth mentioning had been spent,for the purposg of the 
trust or in carrying out the objects of the trust and for 
ore reason orcther the operation cf trust had remain- 
ed a dead letter and a paper transaction : 

Held, that the settlor never intended to fcund the 


charity e:nbodied in the deed of ‘wag’, and although - 


an ostensible wagf was created and the fiction of a 
wagf was more or less keptfor some time, the ‘said 
waqf aud its ostersible acting on, were all sham and 
illusory preesedings and consequently the said waqf 
was void inlaw, HIDAYAT BEG v. BEHARI Lau T 


Religious Endowments Act (XX of 1863), 
ss. 7, 12—Madras Hindu Devasthanam Commit- 
tee created under Act, if can appoint trustee for 
term of years. 

The Madras Hindu Devasthanam Committee created 
under the Religious Endowments Act, 1863, can make 
the appointment of trnstee for a term of years and is 
not bound to appoint a trustee for life. A trustee is not 


a servant of the Committee. C, THIRUVENGADA 
MUDALIAR v. M. RAJABATHAR MUDALIAR 
Mad. 385 EB 


Reserve Bank of India Act (II of 1934), . 


Sch. II. See Bengal Agricultural Debtors’ Act, 
1936, s. 34 . 266 
Res judicata. See Civil Procedure Code, 1908, 
s. 11 534 





Appircability of rule, to questions of juris- 
diction. 

The rule of res judicata applies with reference to a 
given set of facts on which a claim is based, and an 
erroneous decision on the question of juristiction is 
nota nullity which can beigaored or even impeached 
in a collateral decision. TIRM ANNU MAL Har NaRAIN 
v, BRIJ LAL Lah. Gii 

Consent decree in previous suit betwe n 
predecessors-in-interest of parties to subsequent 
suit, if operates are res judicata in subsequent 
suit. 

A consent decree in a previous suit between the 
predecessors-in interest of the parties ina subsequent 
suit acknowledging the liability to pay certain dues 
to the plaintiff, operates as res jndicata in a subse- 
quent suit and estops the defendant from raising the 
pleas which were raised in the former suit by his 
predecessor-in-interest and which were settled by con- 
sont. GopaL MapHorAo DESHPANDE V. ACHUT SADASHEO 
DESHPANDE -~ Xag. 493 
—-— Decision in suit holding suit os framed 

under Muhammadan Law barred by O. XXII, 

r. 9(1), Civil Procedure Code (Act V of 1908)— 

Question whether subsequent suit based on Custom- 

ary Law is barred, is not res judicata. 

A decision may be wrong and a decision may be on 


a pure point of law, but if the, mattor has been put = 
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into issue then the decision will bind the parties and 
their privies ina representa'ive suit. 

Where a suit as framed under Muhammadan Liw is 
barred by O.XXII, r. 9 (2), Civil P. C., the question 
whether the subsequent suit, which is based on Cus- 
tomary Law, is barred, cannot be held to be res judi 
cata by reason of the previous decision whether that 

edecision was right or wrong and whether it wason a 
pure point of liw or ona mixed question of fact and 
law; f:rgin thzse circumstinces, the question of Cus- 
tomary Law was neither heard nor decided and, there- 
fcre, there could not by any res judicata in the matter. 


JA Monaymanw. MOHAMMAD KHAN Lah. 180 
Restraint of trade. See Ccntract 871 
Re-trial. Sze Ciminal trial 553 


Revenye Records-—lntires 1n—Presumption. 
The entires in the revenue papers must in the 
absence of any evidence to the contrary be deemed to 
be correct. MOHAMMAD TAQI v. Ewaz MOHAMMAD 
i Oudh 421 
Revision. See Criminal trial 227 
Court-fees— Decision not final and open to 

appeal—Interference with, in revision. ° 

Where the decision on a question of court-fee-is not 
final and is, therefore, open toappeal, the High Court 
would not interfere with the order in revision. RABIN- 
DRA NATH CHAKRAVARTY v. GIRINDRA MOHAN ,Buae 
DURI Cal. 762 

Interlocutory order—Order providing amend- 
ment of award made by Court was correct—No 
e revision—Practice, 

An order providing that the amendment in the award 
made by the Court was correct, isan interlocutory 
order and no revision is maintainable against it. RAM 
GopaL v. Ram THAUKAR Oudh 496 
Riparian owner — Rain water collecting on 

Guveriment land, flowing to person’s land and 

used by him for irrigating crops — Portion of 
Government land abutting on person’s land — 

- Question of riparian ownership, if arises. 

Where rain water collecting in a depression in a 
Govt. land small part of which abuts upon a pers3n’s 
land, flows to such person’s land and is used by him 
for many years for irrigating his crops, no question of 
riparian ownership can arise. Mauna Man v. MAUNG 
Sar GYI | Rang. 882 

Who ts. 

“Riparian owners” are those whose land abuts on, 
and is part of, the bank of a river or stream, whether 
tidal or ron-tidal, Maune MAN v. Mauna Sar GYI 


Turr . 


kang. 382 
Second appeal—Finding of fact. See Ciyil Pro- 
cedure Code, 1908, s. 100 99 


——— l*inding of fact—Finding that defendant 
failed to prove dispcssession with regard to suit 
lands is one of fact. 

The finding ofthe lower Appellate Court on a 
consideration of the entire evidence on the record that 
the defendants failed to prove dispcssession with 1e- 
gard to the suit lands is a finding of fact and conclu- 
sive in second appeal. ATAR Miran Patwarr v. INDRA 
Kumar DE Cal. 639 
Securities Act (X of 1920), s. 5—Promissory 

note in favour of B, his executors or administrators 

or hgs or their order—B dying—Note endorsed by 

Registrar of High Court in favour of B’s daughter, 

under his own signature— Endorsement, if valid. 

Per Bench.—Where the promissory note is made in 
favout of B and his executors or administrators or his 
or their order and the original promisee B under the 
promissory note is dead an endorsement on the pro- 
note in favour of B’s daughter by the Registrar of the 
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Securities Act—cóneld, 


High Court under his signature is invalid under s. 5, 
asthe signature of the Registrar cannot ba said to be 
that of the hol fer or even made on behalf of the holder 
or anyone mentioned in the pro-note or entitled thereto, 
PursorroMe DEVI BAGLA v. DWARKA PRASAD BAJAJ 
Cal. 48 
—— ——SS, 12, 13 —Ss. 12 and 13 to be read together 

— Effect of s. 13. 

Per Bench. — Sections 12 and 13, Securities Act must 
be read together. The mere fact that there has been 
a dispute to which s. 13 app'ies doos not deprive s, 12 
of its operation and does n:t relieve the applicant from 
the obligation t> deliver the promissory nute and pay 
the prescribed fee. The effect of s. 13 is to relieve the 
prescribed authority of deciding on the merits of the 
dispute inter partes in a case to which the section 
applies. But the prescribed authority is still entitled 
to call upon tbe applicant to satisfy it of the justice of 
his ciaim from other points of view, PuRsottome Devi 
BAGLA v. DWARKA PRASAD BAJAJ Cal. 48 
ss. 13 (1), Expl. 5, 12 —"“"Final 

decision,” construction of—Time for appeal not 

expiring—There is no final decision—Pro-note— 

Promisee's daughier declared entitled to note 
_ during her life— Limitation for appeal not expir- 

ing—Bank held justified in refusing renewal in 

daughter's name. 

Per McNair, J.—It is immaterial whether an appeal 
is to be taken or is not to b2 taken for the construction 
of “final decision’ under s. 13. The only question 
which is relevant is whether the time has or has not 
expired. If it has not expired there is no final 
decision within the meaning ot the section. 

Per Bench.—Where the daughter of the original 
promis2e of a pro note is declared entitled thereto 
during her life andthe period of limitation for an 
appeal from that decision has not expired. the Bank 
would be justified in refusing to renew itin favour of 
the daughter inasmuch as the decision cannot be said 
to be a ‘final decision” that the daughter is “entitled 
to” the note. PursottomME Devi BAGLA v. DWARKA 
Prasad BAJAJ Cal. 48 
Sentence—F acts clear—Onus is upon accussd to 

show circumstances bringing offence within 

category of thos: where capital sentence should not 
be imposed. 

When the facts are clear, the onus is upon the 
accused to show the circumstances which would bring 
the offence within the category of those offencss where 
capital sentence should not be imposed. EMPEROR v, 








Dozal 7 Pat. 852 
—_—— Riotiny. See Criminal trial 244 
Shipping. See Contract Act, 1872, s. 73 529 


Small Cause Court—Powers of—Deélaration of 
char je held beyond power of Small Cause Court, 
A Small Cause Court has no power to declare a 

charge on immovable property. So faras the decree 

of such Qourt seeks to create a charge on immovable 
property, or fiilurs of the judgment-debtor to pay 
instalment of the compro.nise decree it must be regarded 
as void and inoperative. SHANKAR BALKRISHNA 
HITEKAR v. GOPAL KrisHNA SaNSTHAN BARSHI TAKLI 
Nag. 282 


Spear heads. See Arms Act, 1878, s. 19 (f) 


766 
Specific Relief Act (lof 1877), s. 42— 
Declaratory relief granted— Discretion under 
s. 42, exercis:d in manner grossly incynsistent with 
judicial principles— Interference by Appellate 
Court— Compromise decree n BO 
embodying termof lease—Sutt foredeclaration that 
decree was voidon ground of fraud—Fraud not 


based on solenamea~ 
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, Specific Relief Act—contd. | 


established — But declaration that solenama not 

being registered was not binding on plaintiff 

granted—Declaration held did not declare decree 
- tobe void—Nature of declaration—Whcether one 

contemplated by s. 42. 

In cases where the discretionary power to award 
declarat ry 1elief under s. 42, Specific Relief Act has 
been exercised wholy arbitrarily, and in a manner 
grossly inconsistent with judicial principles the Court of 
Appeal has power to interfere. 4 

The plaintifis prayed in the first instance for a 
declaration that the compromise decree based upon a 
solenama embodying the terms of a lease was void on 
the ground of fraud. Fraud had been negatived by 
both the Courts below, but the trial Court granted the 
plaintifis a declaration tnat the solenama not being 
registered under the law was not binding upon the 
plaintifis under s. 49, Regis. Act: 

Held, that the solenama embodied the terms of tha 
lease, and the solenama itself was merged in the decree, 
The effect of the trial Court’s decision therefore was 
that the lease embodied in the decree not having been 
registered was not binding upon the plaintifis under 
5.49, Regis. Act. The declaration grauted was virtually 
a statement of the legal consequences of non-registra- 
tion unders. 49, Regis. Act, of the lease embodied in 
the compromise decree and such a declaration was not 
contemplated by s. 42, Specific Relief Act. UDAY 
CHANDRA PAUL v. B., H. PARMAR _ Cal. 185 
___ S. 42—Plaintiff not in possession of pro- 

perties of office of mahant suing for declaration of 

his title to that office—He must ask for possession 

__ Failure to do so vitiates surt. 

16 is not possible to separate the office of a mahant 
from the properties which from the endowments of the 
othe plaintiff who is asking for a declaration of his 
title to the office of a mahant and who is nct 1n posses- 
sion of its properties must by reason of s. 42, Specific 
Relief Act, ask for possession. His failure to do so 
would vitiate the snit, KANDASWAMI THAMBIRAN 0 
VAGHEESAM PILLAT Mad. 721 FB 
————— 5. &2—Sutt ie decluration to establish 

ive case does not bre. 

hea for a declaration that the defendant is not the 
keittima daughter of the plaintiff and her late hus- 
band, does not lie under s. 42, Specific Relief Act. Daw 
Ponre v. Ma Fra May Rang. 352 
m Se ° 

See‘Caleutta Municipal Act, 1923, Sch. XVII, E 

30, 32 - 

See Specific Relief Act, 1877, 8.55 e "70 
Tm —- 6. .55—Mandatory injunction to compel 

partners to join in registration of partnership, if 

can be granted. T o 

I'he jurisdiction to issue a mandatory in junction is a 
discretionary jurisdiction which canbe exercised only 
in a case which falls strictly within the four corners of 
g, 55, Specific Relief Act. The obligation referred to 
in this section is, of course, a legal obligation, not a 
mere moral duty. Under the Partnership Act registra- 
tion of a firm is optional and not obligatory. There is 
no implied obligation in every partnership agreement, 
on the partners to register the firm.’ Consequently a 
thandatory injunction cannot be granted to compel 
partners of a firm ty join in registration of the firm. 
KASHAVLAL GuHELLABHAI & Co ~v. CHUNILAL AND 
HARAKOHAND & Co. - ; Rang. 96 
55, 45— Local authority— Orders of— 
Discretionary orders of Munictpality under Punjab 
Municipal Act (III of 1911), s. 193 (2) constituting 
‘abuse of power vested in Mi— Power of Civil Court 


——— SS. 
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to interfere in spite of Punjab Municipal Act 

(IIT of 1911), s. 225—Power to issue injuntion 

under s. 55 where s. 45 does not apply. ` 

In spite of s. 225,.Punjab Municipal Act, the Civil 
Courts can interfere even with the discretionary orders 
ofthe Municipal Committee under s. 193 (2), of the 
Municipal Act, if those orders are an abuse of the power 
vested in it, or, in other words, are in any way un- 
reasonable, arbitrary, capricious, oppressive or partial. 
The Civil Court can under s. 55, Specific Refef Act 
is326 injunctions to the Municipal Committee even in 
case where s. 45 of that Act does not apply. å 

The piece of land on which A intended to baild form- 
el part of an area for whic a lay out plan had already 
keen sanctioned by the Municipal Committee. The 
Comn ittee made a proposal in *respect of this locality 
prescribing a minimum limit at 4 kanals but it was 
turned down by the Provincial Govt. The Committee 
gave sanction to B and C to build on approximately 15 
marlas of land in that locility and C’s plan was 
sanctioned after sanction nad been refused in A’s case. 
Subsequently, the Administrator of the Committee 
gtanted sanction tò A himself on anew plan. Similar- 
ly, in thecase of D no scheme had come into existence 
nor had one been submitted for approval to the Pro- 
vincial Govt. The refusal took place in 1936 and even 
after the lapse of four years the Municipal Autherities 
Were not in a position to say thatthey had made any 
progress whatever with any scheme contemplated for 
the locality ; 

Held, that the order of the Committee refusing sanc- 
tion to the original plan submitted by A, was based on 
the advice tendered by the Govt. architect that buildings 
in that locality should not be allowed on less than 
4 kanals. The refusal was nothing less than capricious 
and oppressive in that it iguored that barring two plots 
of land measuring less than 2 kanals in the aggregate, 
there was not a single plot which had not been built 
upon in that lozality and that the condition sought tê 
be imposed on A could in no circumstances be satis- 


ied, 

Held, further that the refusal of the Committee to D 
on the score of a contemplatel -ssheme was not only 
arbitrary but illegal. ADMINISTRATOR, LaHorn MUNI- 
CLPALITY v. MUNIR- UD-DIN Lah. 10 
—~—— 88.55, 45-—S. 9< is independent of s. 45 

—Power of Civil Court to issue injunction to com- 

pel perforance of acts which they are capable of 

enforcing even in cases to whish s. 45 does not 
apply. 

Section 95, Specific Relief Act, is indep3adent of 3. 45 
and thes extroadinary juris liction vested in the High 
Courts of Judicature at Calcutta Madras and Bombay 
does ntin any way affect the jiris liztion vested in the 
Civil Courts in general by virtie of s 55 to issue 
man‘atory injunctions to compel the performance of 
certain acts which the Courts are capabls of enforce- 
ing. Section 45 contemplates an application by the 
peason aggrieved, while s. 55 appears under Chap. X 
which deals with perpetual iajunctions and is in no way 
limited by Chap. VI under which s. 45 appears. More- 
over, Ohap. VI is headed ‘‘of the eafurcement of public 
duties’? and is intended to deal with emergent cases 
where no other specific and adequate legal remedy is 
available; while s. 55 isof general application and 4s not 
so limited in its scope. ADMINISTRATOR. LAHORE Mu- 
NIOIPALITY v. MUNIR UD-DIN Lah. 70 
Stamp Act (II of 1899), ss. 2 (11) (3), 

35—Do:sument proved to have been stamped—Pre- 

sumption that it was duly stamped. 

Where the evidence is that the document is stampe 
the presumption under gs, 114, Evi. Act is that it was 


e 
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duly stamped. And where adhesive stamps were used 
the presumption is that they were impressed by the 
proper officer. PEOPLES’ INSTALMENT AND Savincs 
BANK LTD., LAHORE v. GIAN CHAND Lah. 619 
36—Insufficiently stamped pro-note ad- 
mitted in‘evidence—It cannot subsequently be called 
an question. 
. Where an insufficiently stamped promissory note has 
been admitted in evidence it is nct open to either side, 
and still less tothe Court to call it in question on 
the grand of the insufficiency of the stamp. It has to 
betreated as if it had been properly stamped. RAM- 
BHAOO V, GURUDAYAL Nag. 367 


Slibseauent events. See Practice 578 


Succession Act (XX XIX of 1925), ss. 105, 
109—Annuity under will payable to A putra 
pautradhi purush uttaradhikramey—Iill held con- 
ferred estate of inheritance on A—A predecersing 
testator—Legacy.held lapsed. 

By the terms of a will an annuity was payable to A 
putra pautradki purush uttaradhikrame.. It was not 
made a charge on any specefic property. A predeceased 
the testator : $ 

Held, thatthe will conferred an estate of inheritance 
on 4 but as he had predeceased the testator, the legacy 
lapsed. The phrase, putra pautradhi purush uttara- 
dhikramey was merely discriptive of the estate which 
the testator had proposed to confer on the legatee and 
did not import a gift over to the sons and grandsons 
of the legatee. JAGDISH COHANDRA Dro DHABAL DEB v. 
Rat Papa DHAL Pat. 66 
S. 409—“Any child or other lineal des- 

cendant” in s, 109, whether includes illegitimate 

son. : 

Illegitimate children are not included in the term 
“child” in a will, deed or other document unless some 
repugnancy or inconsistency would result from their 
exclusion. An illegitimate child is included in the 
erm “child” only when there is a designatio persone. 
Hence the phrase “any child or other lineal descen- 
dant’? ins. 169, Succession Act does not include an 
illegitimate son. JAGDISH CHANDRA Deo DHABAL DEB 
v, Ral Papa DHAL Put. 66 


—— ss. 211, 213—Effect of s, 211, explained 

—S. 213, meaning of. 

Section 213, Succession Act, only meansthat no Court 
shall recognise the right of an execut.r unless he has 
obtained probate of the will under which he claims, 
But the effect of s. 211 is that the estate of the deceased 
testator vests in the executor by virtue of the will and 
from the date of his death. Where, therefore one of the 
appellants obtains probate of the will of the deceased 
appellant, he must be recognised by the Court as the 
legal representative of the latter as from the time of 
the death of the deceased appellant. DBHUDEB CHANDRA 
Roy v. BHIKSHAKAR PATTANIK Pat, 837 


——-— S, 225—‘Subsequently discovered will” in 

s. 225, meaning of. 

A“ subsequently discovered will’ under s. 225, 
Suecession Act, does uct mean a will subsequently 
discovered to be probated by the Court. Jn the goods 
of A. E. Forges v, V. QG. PETERSON Cal. 111 
—-— s58. 263. 283—Probate-—Revocation of— 

Grounds fer, ! 

The mere fact that no citations were ordered and 
none were served, does not by itself constitute just 
caus3 for revocationvf probate. Yus Soon B v. Saw 
Boow Kyauno Rang. 636 
—— sS. 264—Grant of prebate of will—A ppli- 


cation to revoke, forum of. 
e 
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An application to revoke the probate of a will should 
normally be made inthe Court where the grant has 
been made. Inthe goodsof A. E. Forzesv. V.G., 
PETERSON Cal. 141 

S.279—Intention of s. 279, stated. 

The intention of s, 279, Succession Act, is that the 
applicant should disclose all proceedings in respect of 
any testamentary document of the testator in respect of 
whose testamentary document or documents he is him- 
self taking proceedings, In the goods of A. I. Forges 
v. V. G. PETERSON Cal. 41414 
= S. 306 - Applicability to criminal prosecu- 

tton. 

ection 305 Succession Act has no application to a 
criminal prosecution. U Tın MAUNG v. Tur KING 1 

Rang. 54 
Suits Valuation Act (VII of 1887), s. 11— 

Applicability ~ Nature of suit wrongly understood 

— S. 11, tf applies—Objection to jurisdiction, if 

can be raised for first time in appeal, 

Section 11, Suits Valuation Act is limited to cases 
of over-valuation or under valuation and does not apply 
to cases where it isthe nature of the euit which ig 
wrongly understood such as where an unclassed suit 
is wrongly assumed to be of a small cause nature In 
such cases objection to jurisdiction can be raised even 
when it was not raised in the lower Court because 





jurisdiction cannot be conferred by consent or 
acquiescence of the parties. JAGDISH CHANDER v 
SALEHON Lah. 398 


Surety—Agent, 
actions to surety. 
An agent does not owe the same duty to the guarantor 

which he owes to the principal in the matter of proving 

the transactions. The agent is not bound to prove the 
transactions to the guarantors, but he has got to prove 


if bound to prove agency trans- 


the amount of the liability for which the surety stood 
guarantee, MEENAKSHI MiILLS LID. v. RATILAL 
TRIBBOVANDAN THAKAR Bom. 782 


Time requisite. See Limitation Act, 1908, s. 19 (2) 
6 
Tort—Conspiracy—Essentials to be proved, a 

In an action for conspiracy the plaintiff has tn prove 
conspiracy or a combination of tivo or more persons 
and also tv prove malice in thesense of ill-will or an 
Improper motive to injure the plaintiff, which motive 
excludes the legitimate motive of advancing the defen. 
dant’s interests. Theessentials of the tort consist 
in the combination of two or more persons to injure 
the plaintiff and to exercise power over other persona 
for the purpose of compelling them to injure tha 
plaintiff, It must however bea combination cf two or 
more pérsons maliciously to injure a person in his 
trade, business oremployment or in any ether matter 
of interest t the plaiutiff which results in damages to 
him. The onus is on the plaintiff to prove malice 
and not for the defendants to show that they had a 
just cause. KuHIMJI KUVERJI Suan v, Laust Karamsy 
RAGHAWII Bom. 858 

Defamation. See Defamation 503 

—— —Joint tort-feasors—Suit for damages against 
thirteen persons on ground that their cattle grazed 
plarnitff’s crop—Compromise with three defedants 

—Others, if still remain li.ble~ No evidence that 

all defendants acted jointly—Joint decree against 

all, of can be pass d—No evidence as to damage 
caused by cattle of each defendant —Nominal 
damages held could be awarded, 

Where a plaintif brings an action for damages 
against several persons but compromises with one of 
them to the extent of the liability of that particular 
tort-feasor the others remain liable and are not EXO. 


aaa 
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e . 

nerated from liability by réêason of onè man admit- 
ting hisown guilt and agreeing to pay his quota of 
‘damages, l 

The plaintiff brought a suit against thirteen persons 
for the recovery of certain amount as damages on the 
allegation that the defendants dishonestly let loose 
their cattle and grazed his sugar cane crop, The 
plaintiff compromised with defendants Nos. 7, 8 
and ]0 and they paid certain amounts to the plaintiff 
and were exempted. There was no finding that all the 
defendants acted jointly. There was nothing to show 
that the cattles of the defendants acted in coneceré. 
The Court passed a joint decree against all the de- 
fendants. it was argued that as allthe defendants 
were trespassers and asthe plaintiff compromised with 
three of them, he could not pursue his remedy against 
the others. There was also nothing to show the amount 
of damage caused by each set of the defendants: 

Held, that all the defendants were joint tort feasors 
and the plaintiff had not lost his remedy against the 
rest of the defendants because he compromised with 
some of the tort-feasors 

Held, also that the Court was not justified in 
.giviug 8 joint decree for all the damages against all 
the defendants. 

Held, further thatin the absence of evidence to 
“show what damages were caused by the cattle of each 
“set of defendants, only nominal damages could bo 
awarded to the plaintiff, Har KRISHNA LAL v. QURBAN 
ALI Oudh 6895 
—Negligence—Injury cuused to plaintiff by 

negligent act of defendant's servant during course 

of employment—Flainttff held entitled to special 
and general damanes— Master and servant— 

Jamaica Public Health Law (1925), s. 89. 

Plaintiff sued a Corporation for damages for personal 
injuries caused by the negligent driving of the Corpo- 

-Tation cart by one M, an employee of the Corporation. 
At the time of the accident the cart was being used 
for removing rubbish which was one of the duties of 
-the Corporation. The Corporation was not incorporated: 
. Held, that s. 89, Jamaica Publie Health Law, 1 23, 
‘had no application to the case and the suit wes bot 
sbarred by that sectiou although no notice in accordance 
‘with its requirements was given on hehalf of the 
plaintiff before the action was instituted and the writ 
was issued more than threamenths after the date 
when the injuries were inflicted. The plaintif was 
‘entitled to recover special and general damages from 
‘the Corporation for the injury caused by the negligence 
of their servant during course of employment. OLGA 
HALL v. KINGSTON & Sairr ANDREW CORPORATION 
PC 549 
Trade maark—Infringement— Damages — Assess- 

ment of. See Tiade mark. 19 
— Infringement —Damages — Hxemplury or 

penal damages, if can be awarded—Plea for im- 

position of definite penalty must be- tiken at 

earliest opportun'ty—Damages, how to be%ssessed. 

The fact that the loss has bean limited by the 
plaintiff's own efforts to detect the fraud through his 
own agents and thereby put an end to if as svon as 
possible, can be taken iuto consideration in considering 
the actual loss of the plaintiff. Itsemplary or penal 
damages are rot usually awarded in cases of iafringe- 
ment of trade-mark. The plea for imposition of a 
„definite penalty should be raised at the sariiest possible 
Opportunity, so that the other party may koow exactly 
the case which he has to meet. When itis not raised 
in the trial Court it cannot be allowed to ba raised in 
appeal. 1f however the assessment of damages is to be 

. madeon the presumptions which can reasonably be 
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drawn against the party who has been found guilty cf 
evasion or deceit. these presumptions must be in 


accordance with the known facts. Uppsr SIND 
CIGARETTES ALANUFACTURING Co. Vv. PENINSULAR 
Topacos Co. LTD. , Lah.i9 © 
—_—-—— Infringement — Damages — Plaintiff can 
either ask for account of profitsor damages to 
cover his own loss. Z 


In a passing cf action the plaintiff can either ask for 
an account of profts or damages to cover his own 
losses; but in the latter case, the ordinary rule is to 
ascertain the actual losses. Upper SIND CIGARETTES 
MANUFACTURING Ca, v. PENINSULAR ToBacvo Co. LTD. 

° , Lah. 9, 

———— Infringement — Passing-off action —Held 

that there was infringement of plaintiff's trade- 

mark by defendant—Plainiiff held entitled to in- 
junction. 

The plaintiff company had fcr many years past been 
manufacturing a popular brand of cheap cigarettes 
called “Red Lamp” which were so popular among the 
poper classes that in some rural areas the villagers 
would smoke -nnthing else. In Octuber 1937, the 
defendant compauy putin the market a rival brand 
under the name of “Red Lamb” cigarettes. The get- 
up of the packet was copied from that ofthe “Red 
Lamp’’ cigarettes, the design of the latter ‘being 
practically identical. ‘The only difference was that a 
picture of a ram took the place of the picture of 8 
hurricane lantern en the other cigarettes; but even this 
was made to correspond as nearly as possible in sizə 
and general outline with the picture of the lamp, for 
which purpose the ram was shown in a sitting posture 
like a dog. The “Red Lamb’ cigarettes were put out 
under the name of a fictitious company. This . device 
was intended to make the fraud more dificult to 
detect: 

Held, that in thess circumstances there could be no 
reasonable doubt that the “Red Ltmb’’ packets of 
cigarettes were deliberately prepared in the hope thgt 
they might be bought by psrsons who were in the 
habit of smoking “Red Lamp” cigarettes. There was 
therefore an infringement of the plaintiff’s trade- 
mark. 

Held, further that the plaintiff company was entitled 
tə ask for an injunction in thea absenceof any under- 
taking by the defendant with regard to the ‘future. 
Tne fact that the defendant company still persisted in 
denying that there had been any intringement of plain- 
tiff's rights andin strenuously resisting the is3ue of an 
injunction only served toshow that this form of relief 
was all the more necessary for ths protection of the 
plaintiff's rights. Upere SIND ÜIGARETTES MANU- 
FACTURING Co, v. PENINSULAR Tospacoo Co. Lrp. 

Lah. 19 
Transfer ofcase. See Criminal Procedure Code, 

1898, =, 526 816 
Transfer of Property Act (IV 011882), 

S. 4 (3). See Bengal Tenancy Act, 1835, s, = 62 


—— — S. 4i—Mortgagee, tf must get mortgage 
entered inland revenue records—IWhether must sue 
for possession before expiry of limitatton—Anoma- 
lous mortgage duly registered — Provision for 
possession to mortgagee after certain period — 
Mortgagor transferring his interest tathird person 
—§. 41, if applizs—MVortguszee, if can see for 
HOSSESSLON, 

Tuere is no legal obligation on the mortgagee either 
to have his mortgage entered in the land revenue 
records or to sue for possession under his mortgage 
deed baforethe period of limitation for suing expires. 

2 
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Hence where an anomalous mortgage which is to be 
simple mortgage for a fixed period after which the 
mortgagee is entitled to possession, is duly registered 
but not entered in the Jand revenue papers and the 
mortgagor subsequently transfers his interest in the 
mortgaged *property to a third ptrson, the mortgagee is 
not estopped fron suing for possession on account of 
principles laid down in s.41, L. P. Act, and can sue 
af any time within limitation. Hira SINGH ATTAR 
SINGH V. MUHAMMAD AFZAL Kuay Pesh. 17 
S. 53—Intention to defraud—Preference of 
one creditor, if constitutes intention to defraud— 

Existence of specific fraudulent intention—Trans- 
è fer is voidgble—Creditor defeated or delayed can 

avové transfer in boto even if purt of consideration 

or part of motive is good. 

A preference of one creditor would not constitute an 
intentfon to defeat and delay creditors. But a mort- 
gage where part of the consideration stated by such 
creditor is proved to be fictitious and where this 
fictitious ‘part of the consideration is put inthe bond in 
order to protect the mortgagor’s pruperty from his other 
creditors; it is not a mere preference of one creditor 
over another. ft is a transfer made to defeat and delay 
creditors and by virtue of the provisions of s. 53, T. P. 
Act, it becomes voidable unless tie mortgages cain 
prove consideration and good faith. Merz proof of 
consideration is not enough. Section 53, postulates 
two things, consideration and good faith, and there 
cannot be any.good faith when the mortgagee knows 
that part of the consideration is fictitious and when he 
assists the mortgagor in his device to defeat and delay 
his creditors. ` The existence of specific fraudulent in- 
tention taints the transfer with the voice of voidability 
by the creditors so defeated or delayed. It does not 
matter whether part of the consideration is good, nor 
does it matter whether part of the motive is good. 
J AMADAR SINGH v. NAIYAB ALT Cal. 193 
S». 100—Charge is transfer of interest in 
property —It creates interest almost same as that 

creatéd by.simple mortgage. iki 

The creation or a charge in specific proparty gives 
the charge-holder a right to recover a certain sum of 
money from the value of the property charged and to 
that exact extent reduces the interest of tha creater of 
the charge inthe property. A charge is a transfer in 
the sense that an interest which has exisied in the 
creator of the charge passes to the holder of the charge. 
It creates an interest almost the same as an interest 
created by a simple mortgage. U. P. GOVERNMENT v. 

; All. 425 FB 
ss. 106, 107, and 116—.Lzase not 

“governed by s. 106—No acceptance: of rent and no 

consent—S. 116, if applicable. 

Where a lease is governed by s. 107 and not by 
s. 106 ofthe T.P. Act, and there is no acceptance of 
rent by the lessor or any agreement by him that the 
former lessee should remain in possession without the 
execution of a lease s. 116 is not applicable. THAKUR 
V. JAGDAMBIKA PRATAP NARAIN SINGH Oudh 237 
———— 8.107—Fishery rights, lease of—Revis- 

tration, tf essential. 

Fishery rights constitute immovable property. 
Under s. 107 of the T. P. Acta lease of fishery rights 
for any term exceeding one year can be made only by 
a registered instrument. THAKUR v. JAGDAMBIKA 
PRATAP NARAIN SINGH Oudh 237 
—-—— 88.107 and1i16, See Transfer of Pro- 

perty Act. 1882, s. 106 237 
S. 108 (1)—Lessor, if should make demand 
~ for rent. 

There is nothing in s. 108 (1), T. P. Act, to require 


196—G, L—XI, 
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the lessor to make a demand for the rent. Nasrrur- 
DIN KARIM MAH)MED v. UMERJI ADAM & Co. 
Bom. 385 
———- 88.123 (3)—G2n ral Clauses Act (X of 
1837), s. 3 (25) -Immovable property—Future rent 
ts immovable property—Right to receive jama of 
land gifted by deed not attested by two witnesses 
ts invalid, 
` According to definition of immovable property in 
8. 3 (25) of the General Clauses Act (X of 1897), a 
benefit to arise out of land is immovable property. 
Future rent is a benefit to arise out of land. 
‘Hence right to receive the jama of land is immovable 
property and when such right is gifted by a deed the 
deed must be attested by a3 least two witnesses as 
required by s. 123 ofthe T P. Act, and when it is 
attested by only one witness it is invalid. Consequently 
the donor cannot base any claim on such a deed of gift.: 
BHUDEB CHANDRA Royv. BHIKSHAKAR PATTANIK ' 


Pat. 837 

Trial by jury. See Oriminal trial 227 
Trust. à 

See Religious Endowme:t 3. 

See Trust Act, 1852, s. 6 787 

LE Costs. See Costs 821 





Costs of suit should normally be out of estate 
—Trustez claiming against trust—No costs from 
estate. 

Generally a trustee supporting his title and succeed- 
ing in supporting the trust wouid be entitled to aa 
order for costs out of the estate. Where, however, the 
trustees are guilty of m'sconduct in respect of the suit, 
that is, where their attitude throughout has been of, 
not upholding te trust or assist the Court in uphold-- 
ing the trust they are not eatitl:d to the order for costs. 
out of the estate. FIDAHUSSEIN KADERBHAI v. 
TyaBALLy MULLA EUSUFALLY Bom, 821 
Turst and contract—Distinction . between— 

Tests stated. 

It is somvtimes diffcult to distinguish a trust from a 
contract because the law of trusts and the law of 
contracts overlap in placesand because, it is impossi- 
ble so to define a contract that the definition s all not 
cover at least three quarters of all the trusts that are 
created. But various tests serve to separate the two, 
[The tests statel.] MoHAMMAD Hussain Kuan v. BALA 

Nag. 201 

———— Validity—Trust for national education 

according to standard of national party and free 

from official conirol—Deed executed when nor co- 

operation movement was in full swing—Trust. 

held not indefinite, non-charitable or opposzd to 
public policy. 

A trust in favour of education simpliciter will not be 
vcid for vagueness or in tefiniteness simply because the 
term education applies tòa variety of objects about 
which there may be a difference of opinion and different 
persons may have different ideas about it. The mere 
fact hat in founding a charity the settlor has described 
it in general terms s> that the description given by him 
applies to a number of objezts does not render the 
trust void forindefiniteness or uncertainty. Indefinite- 
ness or uncertainty in relation to charitable trusts arises 
where charitable trusts are mixed up with non-charit- 
able trusts or where charitable trusts and non charit- 
able trusts ara createl by altzrnative clauses dis- 
juactively used. But where trust is exclusively ‘for 
charity or exclusively fora charitable objezt, and that 
charitable object ha3 great many facts or Includes ae 
variety of objects within its denomination each of 
which in its terms is charitable, the diversity and 
multiplicity of objects to which charity may be applied 








rénce of opinion that may exist about includ: 
ojects within its denomination will not render 

- .wwarity vague or indefinite. The essential thing to 
make a charity vague, indefinite or uncertain is that 
it should be mixedup with non-charitable objects or 
it should include cbjects both of charitable and ron- 
charitable nature alternatively or disjunctively or in 
such close alliance that it should lead to the application 
of trust funds to non-charitable purposes, 

- The trust was for national education and for the 
establishment and maintecance of a school where 
naticnal education was to be imparted and for a board- 
ing house and for giving scholarships for foreign studies. 
In the beard of trustees there were six persons belonging 
to a political party and one rolitical party had a pre- 
dominant voice in its administration. The education to 
be imparted in the institution was tofollow the ideals of 
& political party. The trust was to be free from official 
controland restrictions. The medium of instruction 
was to be vernacular. The deed was executed when 
the non-co operation movement was in full swing : 

Held, that the trust was not void on the grounds 
fhat it was vague, non-charitable and opposed to public 
policy. “HIDAYAT BEG v. BEHARI LAL All. 3 

rusts Act (II of 1882), s. 6— Triust— Transfer 
` of ownership essential-—_Form of transfer. 

‘The Trusts Act lays considerable stress on the 
necessity of a transfer of ownership forthe effective 
creaticn of a trust. In India there is no such thing as 
an equitable owner. Whatever the limitations of that 
éstate may be, there is no doubt that in Indian Law 
as in English Law the trustees have the full legal 
estate in the trust property. No particular wcrds of 
transfer are required, but the document must aim at 
effecting a transfer, Huzur Ara Braam v. DEPUTY 
COMMISSIONER, GONDA E pa" Oudh 187 
U. P. Agriculturists’ Relief Act (XXVII of 

1934), ss. 10, 12--Held on facts and construc- 
tion of deed that two mortgages in favour of two 
` persons were separate and the value of the mort- 
gage in question was below Rs. 500 and the suit 
for redemption of the same lay in Revenue Court. 
The preamble of the deed showed that the mortgagor 
was mortgaging certain properties set out at the foot of 
the deed in favour of Š and B tailor for a sum of 
Rs. 599 in two villages M and A. The share of the 
mortgagees in the mortgage consideration was separately 
set out under the entry ‘‘detail of the mortgagee’s 
share”. S mortgagee was entered as having paid Rs. 300 
and the property entered as against his name was four 

lots of land in village M and two plots of land in A. 

“he area of six plots was separately given against gach 
one ofthem. B tailor was entered as having paid 
Rs. 299, and the property entered against his name was 
three plots of lard with an area of 4 bighas and one 
biswa in village A only. There was no entry of any 
plot of land invill4ge Mas against him. A condition 
was menticned in the mcrtgage deed to the effect that 
when the mortgagor paid out cf his own pocket® the 
entire principal money in alamp sum the mortgaged 
property shall be released in his favour. It wasargued 
upon the strength of this condition that the intention 
of the parties was that inspite of the specification of 
share given at the foot of the deed, the mortgage was 
treatad as one transaction and that the entire sum of 
Rs, 599‘was to be paid by the mortgagor on redemption. 
Itwas urged.that.the deed did not specify how much 
each of the mortgagees would pay : 

° ` Held; that the intention of the parties was to make 
twomortgages, one in favour of S, and the other in 
favour of B tailor. This conclusion followed from two 
important circumstances appearing on the face ‘of the 
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deed, ore cf which was that the share of each of the 
mortgag es in the money advanced under the mortgage 
was clearly specified, and the other was that the pro- 
perties mortgaged were separately allotted to each of 
the mortgagees. The condition in the deed tethe effect 


‘that the entire principalamount was to be repaid in a 


lump sum by the mortgagor might, therefore, be re- 
garded as consistent with the intention of executing two 
separate and distinct mortgages. If the intention to: 
execute two mortgages*was clear from the contents of 
the deed, it followed that the mortgagor was dir€bted 
under the conditicn referred to above to pay the entire 
principal amount in a lump sum which w 
him toeach of the two mortgagees separately amd not 
to the two mortgagees taken together. Hence under 
s. 10 ofthe U. P. Agri. Relief Act the principal sum 
secured by the’ mortgage, in so far*as the interest of S 
mortgagee was concerned, was Rs. 300 only, and con- 
sequently the application for redemption of the pro- 
perty rightly lay tothe Revenue Court. MAHABIR v. 
RAM LAL Oudh 501 
—— gs, 33. See U.P. Encumbered Estates Act, 

1934, s. 7 (1) (a) 694 
U. P. Court of Wards Act (IV of 1912),s.3 

asamended by Act (V of 1933)—Benefi- 

ciary under trust if included in definition of 
proprietor ins, 3—Trust executed by proprietor 

— Court of Wards, whether can take over estate. 

The definition of proprietor in s. 3 of the Court of 
Wards Act is wide enough to cover the cases of bene- 
ficiaries under the Trusts Act, provided only that the 
estate concerned is such that the Court of. Wards Act 
is otherwise applicable. By the execution of a deed 
of trust even one which is revocable at the notice of 
the executant the proprietor who executes it does not 
cease to beany longer within the definition of | pro- 
prietor contained ins. 3 ofthe Act. The Court... of 
Wards can enforce the Act and assume superintendence 
of the property and call upon the trustees to surrender 
that possession. HUZUR ARA BEGAM v. Deputy Com- 
MISSIONER, QONDA Oudh 787 

ss. 5 (1) (b), 44, 12 (2), (3) as 
amended by Act(V of 1933)—'‘Subject to 
the control of Local Government” in s. 5, meaning 
of—Assumption of and release from superinten- 
dence—Competency of Court of Wards. 

Clause (3) of s. 5,U. P. Court of Wards Act as 
amended in 1933, cannotoperate to extend the powers 
given by cl.(1) of that section. Under the olds. 9 the. 
whole authority of the Court of Wards was subject. to 
the control ofthe Local Govt. Under the amended . 
Act s. 5 the control of the Local Govt. has been re- 
tained in all matters of superior importance, that is, 
in the matter of the assumption of superintendence, the 
release from superintendence, and appointments to 
superior posts, budgets of estates etc. Whats. 44 
provides is that although the Court of Wards may re- 
lease at any time any person or property from its 
superintendence, subject to the control of the Local 
Govt. under s. 5, it shall not so releaseany property, 
tha proprietor of which has been disqualified under 
cl. (bj or (d) of sub-s. (1) of s. 8 without the previous 
sanction of the Local Govt. What it comes to is this: 
that an order of the Court of Wards for the release of 
any estate from superintendence is always subject to 
the control of the Local Govt., that is the Lotal Gov§, 
has the last word always in the matter, in, 
casesto which cl. (b) or(d) of sub-s. (1) of s. 8 applies 
the Court of Wards may not even pass a resolution fog 
the release ofa property without the sanction of. the 
Local Govt. previously obtainel. The. phrase ‘‘sub- 
ject to the control of the Local Govt.,’’ in s. 5 implies 


4 





due from, 


but that in 
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that in all matters in which the Court of Wards by 
its resolution makes a reference to the Local Govt. it 
is leaving the final decision of the matter in question 
to the Local Govt. Huzur Ara BEGAM v. DEPUTY 
COMMISSIONER, GONDA é Oudh 787 
5. Gas amended by Act (V of 1938) 

—Compromise of suit linked with any question fall- 

ing under s. 6 (1) (a) to (k)— Powers of Court of 

Wards and its superintendent. 

In cases where the compromise of a suit is linked 
with gny question which falls under items (a) to (le) 
of sub-s. (1) of s. 6, U. P. Court of Wards Act that 
compromise will be part of the business which is to 
be disposed o£ by the Court of Wards as distinct from 
the President. Under head (b) are included all ques- 
tions relating to the assumption or non-assumption...... 
s... and to the release or non-release of person or 
property from superintendence under ss. 44, 45 or 46. 
In any case where matter of the compromise of the 
suit is permitted by the President to be put before the 
Court of Wardsit must be construed as falling under 
cl. (1), of sub-s. (1) thatis “any other business which 
the President may think proper.” Where the Court of 
Wards passes a resolution to compromise a suit, the còm- 
promise cannot be invalidated on the ground that only 
the President can compromise a suit. Huzor ARA 
BEGAM v. DEPUTY COMMISSIONER, GONDA Oudh 787 
—-—— SS. 11, 13, 58 as amended by Act 

(V of 1933) —Ss. 11, 13 and 93, scope of —Crea- 

tton of trust. by proprietor—Suit by trustee to 

assert title, if barred. 

Segtions 11, 13 and 53, U. P. Court of Wards Act 
do nct prevent the institution of suits by third persons 
of whose property superintendence has been assumed 
on the supposition that it was the property of a dis- 
qualified proprietor. Where the trust property is 
taken over by the Court of Wards, a suit by the trustees 
as the transferees of the original proprietor, to assert 
their title to the property is not barred by the provi- 
sion ofssctions. Huzur ARA BEGAM v. DEPUTY Com- 
MISSIONER, GONDA Oudh 787 
s. 12 (2), (3) as amended by Act (V 

of 1933)—Assumption of superintendence of pro- 

perty wllegal_Assumption of superintendence of 
person of minor, when justified. 

Where the assumption of superintendence of the 
property by the Court cf Wards is unlawful, the action 
of the Court of Wards in assuming superintendence of 
the person of the minors can only be justified by 
sub-s, (3) of s. 12. But the wording of s. 192 (3) 
necessitates that the minor and the disqualified pro- 
prietor should not be one and the same person. If 
they areore and the same person, then 16 will not 
be s. 12 (3) which will apply but e. 12 (2) <a) with 
the inevitable result that if superintendence of the 
property has been wrengly assumed, so als) must be 
superintendence of the person. HUZUR ARA BEGAM v. 
DEPUTY COMMISSIONER, GONDA Oudh 787 
———S. 58, as amended by Act (V of 

1933). See U. P. Court of Wards Act, 1512, ss. 11, 

13 as amended by Act, 1933 787 

Act (X of 1922), 








U. P. District Boards 
S. 38—Duty of attaching oficer to weight goods 
actually and not give approximate weight—Owner 
preventing officer from removing articles unless 
acgual wegah: ws given is not guilty under s, 186, 
Penal Code (Act XLV of 1860). 

It is the duty of the attaching officer to be as ac- 
curate as possible. Irreparable mischief might be 
done to the owner of the goods attached if only ap- 
proximate weights are given. No question of the 
difficulty of the attaching officer arises. He should 
e- e j 
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weigh the goods and note the actual weight in the 
inventory. Consequently the owner of the goods is 
not guilty under s. 186, I. P. C., if he insists that, actual 
Weight should be given and prevents the officer from 
removing the goods unless that is done. MUHAMMAD 
SHAFI Vv, EMPEROR All. 477 
U. P. Encumbered Estates Act (XXV of 
1934), s. 4. See Civil Procedure Code, 1908, 
s. 169 340 
ss.4, 14 (a)—Certain amount found to be 

due to claimant on account of principal and 

interest on date of application under s. 4 —S. 14 (a) 

af applies. . 

Sub-cl. (a) of sub-s. (4) ofs. 14, U. P. Encum. 
Estates Act can apply only to those cases in which as 
a result of his finding, the Special Judge comes to the 
conclusion that a cerain amount is due to a claimant 
on account of principal and interest on the date of the 
application under s. 4. It can obviously have no 
apzlication to a case in which the finding of the 
Special Judge is $hat noamount was due to the 
claimanton the date of the application. In such a 
case therefore there is no room for an application under 
s. 14 (5). Firm Sanr MAL Manowar Das v. ILTIRA- 
TUNNISSA PEGAM All. 158 
= s. 6—Order under s. © passed on local 

holiday—Validity. 

An order under s. 6 of the Encum. Estates Act 
passed by the Collector ona local holiday is not on 
that account a nullity. KAILASH Kunwar v. RAGHUBAR 
DAYAL Oudh 694 
— s. 7 (1) (a)—Mere pronouncement of judg- 

ment, if proceeding—Nune pro tune principle 

mentioned in 0. XXII, r. 6, Civil Procedure Code 

(Act V of 1938), if can be applied to other circum- 

Stances. e , 

The pronouncement of judgment is included in the 
proceedings referred to ins. 7 (i) (a) of the Encum, 
Estates Act. The ‘‘nune pro tune!” principle speci- 
fically sanctioned by the Legislature in one particular 
circumstance mentioned in O. XXII, r, 6, Civil P.O., 
should not be extended to other circumstances, 
KAILASH Kunwar v. RAGHUBAR DAYAL Oudh 694 
-———— sS. 7 (i) (a)—"Proceedings” referred to 

ins. 1 (1) (a), whether include proceedings pending 

at instance of landlord. 

Proceedings referred to ins. 7 (1) (a) of the U.P, 
Encum. Estates Act, mean not only proceedings pend- 
ing against the landlord but include also proceedings 
pending at the instance of the landlord. KAILASH 
KUNWAR v. RAGHUBAR DAYAL Oudh 694 
s. 7 (í) (a)—Suit under s. 33, U. P, 

Agritulturists’ Relief Act (XXVII of 1934), if 

proceeding within meaning of s. 7 (1) La). 

A suit by an agriculturist debtor under s. 33 of the 
Agri. Relief Azt for an ace unt of money lent to him 
is a proceeding pending in a Civil Court in respect of 
a private debt within the meaning ofs. 7, KAILASH 
Kunwar v. RAGUHBAR DAYAL Oudh 694 

s. 9 (5) as amended by Act (XI of 
1939)—Applicability—Liability under Joint and 
several debt or decree alsa can be apportioned 

Amendment of 1939 does not wes Na the ee 

The power given to the Court to determine an ap- 
borin the debt under s. 9 (5) (a) of the U. P. Eneum, 
Estates Act is not restricted to a case where the decree 
ordebt imposes joint liability but also applies to a 
case where the decree or debt imposes a joint liability 
as well asa several liability upon the debtors, The 
position is not altered in any way by the amendment’ 
ofs. 9 (5) by Act XI of 1939. PUNJAB NATIONAL 
Bank Lrp.v. Vispwa Nath Kranna All, 716 FB 
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s. 1i—Objection by one of creditors ihat 
property is his—Objeciion dismissed by Special 
Judge— Apreal by claimant—Other creditors, if 
necessary parties — Their non-joinder—Effcct— 

` Appeal against such creditcrs time-barred — 
Decisicn of Special Judge becoming final—Appeal 
- not maintainable—O: I, r. 9, Civil Prcceedure Code 
(Act V of 1908), cannot bè invoked. 
Gererally speaking, it is true tl.at only the contesting 
` parties to a case are made part‘es to an appeal, but this 
rule will not apply when the perscrs, who have not 
` been: joined as parties to the appeal, are interested in 
the result of.the appeal. Ina case arising between a 
“claimant under s. ll ofthe U. P. Encum. Estates 
Act-and the landlord, the nature and the scope of the 
prcceedings show that all the creditors are intercsted 
in the decision cf the Special Judge as regards the 
‘claim to the property of the landlsrd, and it cannot be 
‘ said that the creditors are wholly unconcerned in the 
result cf the case. Two fundamental principles emerge 
from the scheme and design uncerbying the Act; one of 

-them is that the entire property of the landlord should 

be brought into the kotchgct for forthe purpose of 

‘satisfying the claims of the creditors against him. 

Theseccnd is that all the creditors of the landlord 

- must'submit their claims in the prcceedings instituted 

by the landlerd so that the debts due from the land- 

“Jord tothe creditors should be liquidated once for 

‘all, Thus where under an objection under s. 11, one of 

: the creditors claims to be the owner of the property 

- but the objection is dismissed by the Special Judge, 

-and the claimant goes in appeal against his decision, 

‘the creditors should be made parties thereto. Creditors 

‘are pérsors interested In the result of the appeal ard 

if the result is infavour of the claimant there wonld 
be two, conflictiug decrees in the same case, ore to the 

“effect that the property should be sold as belonging to 

‘the landlord, and another to the effect that the pro- 

perty should not be sold as it belongs tothe claimant. 

Where, therefore, the creditors are not made parties 

‚to the appeal, and the li: itation for appeal against 

- them has expired, the decision of the Special Judge 

-becoming conclusive and final -the appeal is n.t 

‘maintainable. The principle which should be followed 

“in such a case is that where it is not possibl> to pass 
an effective decree in the case due to absence cf the 
necessary parties, who have not been irapleaded as 
respondents, the appeal must fail, The non-joirder 
‘renders it impossible for the Court to deal equitat ly 
‘and effectively with the matter in controversy arising 
out of the proceedings before the Special Judge. 
-Order I, r. 9 of the Civil P. C., cannot, therefore, be 
invcked to dispense with the joinder cf the uecessary 
parties. BisHunaTH PRASAD v. SARJU Saran TEWARI 
Oudh 482 
——-—-S. 13. See Civil Procelure Code, 1908, Te 
40 
—ss. 14, 15, 9—Clauim by decree-holder 
under s. 9— Decree ceases to exist as” such— 
Adjidicction of claim—Basis of—Reduction of 
interest, 
-- Eections 14 and 54, U. P. Encum. Estates Act make 
it plain that a decree obtained by a creditor prior to 
the initiation of procecdings under the Act ceases to be 
operative as a decree when thedebt which merged in 
the decrees becomes the subject of adjudication by the 
fpecial Judge. The decreas obtaired by a creditor 
ceases to exist as such when he prefersa claim under 

s. 9 of the Act. The claim has to be adjudicated upon 

not on the basis of the decree held by a claimant but 

on tLe tasis of the lcan that he originally advanced. 

Hence the: Court has power to reduce the rate of 
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interest under s. 3, Usurious Loans Act. Firm Saul 
MAL MANOHAR Das v. ILTIFATUNNIsSSA BEGAM 

All, 158 

—— S. 45—Amendment by Act XI of 1939— 

Proceedings started when s. 45 had not been amen- 

ded —Appellate order passed after amendment, is 


final, A 

The order of the Appellate Court is final and cannot 
be challenged by way of appeal or revision, though it 
may be passed after Act XI cf 1939 had co into . 
force, if the original proceedings were started when 
g. 45 of the Encum. Estates Act had not been amended. 
SALIK Ram v, GOMTI e Oudh 338 


—— s. 45—Case instituted prior to Amendment 
Act (XI of 1939)—Decision of Appellate Court 
after amendment—No second appeal lies. e 
A right of appeal is governed by the law prevailing’ 

at the date of the institution of the suit and not by the 

law prevailing at the date of the decision of the suit 
or at the date of the filing of the appeal. Where a case 

is instituted prior to amendment of s. 45, U, P. 

Encum. Estates Act by Act XI of 1939. no second 

appeal lies from the appellate order, even if it is passed 

after the amendment. ANAND BEHARI LAL v. MATHURA 

PRASAD Oudh 260 


__.. s. 46—Civil Procedure Code (Act V of 
1908), s. 115—-Revision against decision of District 
Judge in appeal against decision of Special. Judge 
second grade dismissing claim under s. 11, Encum- 
bered Estates Act, tf competent. š 
The decision ofthe District Judge in appeal against 

the decision of the Special Judge of the second grade 


_dismissing the claim under s. 11, U. P. Encum. Estates 


Actis final and bars interference by revision under 
g. 1150f the Civil P. C. In sucha case s. 46 of the 


. Encum. Estates Act does not help the applicant at 


all. The power of revision, vests in the District Judge 
to whom appeals against the orders of the Special Judg,, ` 
of the second grade lie under s. 45(?) of the U.P.” 
Evcum. Estates Act and not to the High Court, and 
further such power can only be exercised by the Dis- 
trict Judge in cases pending before the: Special Judge 
and pot in any case, which has already been disposed 
of by him. Kanoman Prasad v. Hansa Oudh 7014 


U.P. Excise Manual, Vol.I, rr. 357 (5), 
358 (8)—Auction sale of excise shop—Default 
initial deposit—Re sale not notified immediately . 
—Purchaser's liability. i 
Upona plain and reasonable construction of rr. 357 

(5) and +58 (81, of the U. P. Excise Manual, Vol. I, the 

defaulting purchaser is bound to make good the defi- 

ciency on re sale irrespective of the fact whether any 
notice isgiven to him ofthe date of the re-sale either 
at the time ofthe original sale or at any subsequent 
time. Sub-r. 8 of r. 358 does not make it obligatory on 
the part of the officer conducting the sale to notify 
then and there the date of the future sale. If the officer 
conducting the sale chooses to fix a future date, then 
it is open to him to notify such date then and there 
so that the persons present at the auction may have 
notice of the re-sale. If however, the sale officer post- 
pones the date and yet does not fix any particular 
future date, it is not pxssible for him to nofify the date 
then and there. If the sale officer neither fixes any 
date of the future sale nor notifies it then and there, if 
he fixes one it cannot be said that the re-sale held: on 

a subsequent date is illegat or ultra vires, UNITED 

PROVINOES v. NARAIN SARUP Oudh 344 

U. P. First Offenders Probation Act (VI . 
of 1938), s. 4. See Criminal trial 2446 


Vol. 196] 


U. P. Land Revenue Act (II of 1901), 
S. 40—Decision of “questions of title under s. 40 
—Dispute under s. 40, nature explained. 

~ Under s. 40, U.. P. Land Revenue Act questions 

of title are not determined at all and disputes under 

g. 40 are decided on the basis of possession and orders 

passed under s. 40 do not operatetas res judicata either 

in the Civil Court or in the Revenue Court, even with 
regard to matters which relate to the tenancy and correc- 
tion of khataunt and jamabandt, that is to say, registers 

e under cl, (e) of s, 32, BHAGAUTI PRASAD v, OHANDRIKA 
PRASAD : All..817 


a ss, 40, 42—Land Record Oficer going 
into nature of tenure of land in dispute and 
e holding person in possession to be occupancy 

tenanf—-Factum of tenancy in dispute—S. 42 

does not apply—Order comes under s.40 and can 

be re-agitated in Revenue Court—Order does not 

sreate relationship of landlord and tenant bet- 

ween parties—Tenant can prescribe or set out 
- hostile title to property. 
- Where the factum of tenancy is of itselfin dispute, 
s. 42, Land Revenue Act, does not apply and the order 

.of the Land Record Officer after going into the nature 

of the tenure of land, holding the person in possession 
to be occupancy tenant should be taken to be under s. 40, 
Land Revenue Act. The order of the Land Recor 
Officer is not final between the parties and it is open to 
challenge at the instance of both the parties in sub- 
sequent proceedings in the Revenue Court. lt is not 
a legal effect of that order that a relationship of landlord 
and tenant arose between the parties as a result of wh‘ch 
the.person in pessession is prevented from prescribing 
or setting out a hostile title tothe property. 

Where therefore after the passing of the above 
mentioned order the person declared to be occupancy 
tenant pays no rent atall and remains in possession of 
the property without acknowledging the person decola: ed 
to be landlord as his landlord and without attorning to 
him, the person in possession can claim a title by adverse 
possession. BHAGAUTI PRASAD Vv, CHANDRIKA PRASAD 

All. 817 

S. 42—Order of Court competent to decide 

factum of tenancy as matter of title can create 
tenancy— Order based on pcssessicn alone cannot. 

An order of Court which might create or establish a 
tenancy must be an crdercf a competent Court, Civil ot 
Revenue, which has power to decide the factum or 
existince of tenancy, asa matter of title between parties 
and not on the basis of possession alone. BHAGAUTI 
PRASAD v. CHANDRIKA PRASAD All. 817 

S. 42—S. 42, when applies— Tenancy itself 

in dispute—Decision under 8.42, if operates as 

res judicata and if can be re-agitatcd in Civil or 

Revenue Court. 

Sectiin 42, only comes into play when the factum of 
tenancy is admitted cn both sides and the dispute is 
only as to the class and nature of tenancy and ina 
case where the tenancy itself is in dispute, any order 
passed under s. 42, will not have the effect cof res 

judicata and the decision will be liable to be reagitated 
in a Civil or Revenue Court. BHAGAUTI PRASAD 2, 
CHANDRIKA PRASAD All. 817 


‘"——— 8. 54-—Power of Land Record Officer to 
d.cide suits under s. 95, Agra Tenancy Act (II of 
1901, or questions of tenancy in rent suits— 
Limitations of his powers. i i 
“The Land Record Officer has no- power under the 

statute to decide suits under s. 95 ci the Agra Ten. Act 

‘or to decide questions of tenancy in suits for recovery of 

rent. His powers are limited to fhose matters which 

relate to maintenance and correction of records and 
which powers in ordinary times are exercised by the 
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BHAGAUTI PRASAD v. CHANDRIKA PRASAD 9 
j i All. 817 
U. P. Tenancy Act (XVII of 1939), s. 271 

— Ord r staying execution, if One under s. 47, Civil 

Procedure Code (Act V of 1908), and if appealable 

under s. 271, though not under Civil Procedure 

Code (Aci V of 1998). 

The oder that the execution proceedings be stayed 
till the decision of the case under the Encum Estates 
Act, ig an order under s. 47, Civil P.C. ‘here can 
‘be an order under s.47, Civil P. C., which may not 
amount toa decree, and, thérefore, not appealable under 
the Civil P. O., but an order under s. 47, Civil P.G., 
will be appealable under s. 271 of the U.P. Ten. Act 
whether it amounts to a decree or not. LAKSHMI 
Nata SETH v. KANAHIYA LAL Oudh 172 
—_-__— ss. 276,.271—Suits instituted before Act 

when Oudh Rent Act (XXI of 1886), was in force 

— Order in execution proceedings—Appeal or revi- 

sion—Law governing—Decision of Subordinate 

Revenue Court—District Judge not exercising 

jurisdiction — Interference by Chief Court in 

revision. ji ie a 

No doubt the right of appeal in a suit will be gov- 
erned by the law prevailing at the date of the institu- 
tion of the suit, but an application for execution will 
be governed as regards appeal and revisiun by the law 
prevailing at the date itis presented. An application 
of execution is a fresh proceeding and not always a con- 
tinuation ofthe suits. Therefcre, ar. application for 
execution made after the new Tenancy Act came into 
force is governed by the new Tenuncy Act even though 
the suit which resulted in the decree jn question, was 
‘instituted, when the Oudh Rent Act was in force. 
Consequently to such an applications. 276, U.P. Ten. 
Act is applicable. High Court will have -jurisdiction to 
interfere, if the District Judge has failed to exercise 
the jurisdicti n vested in him. Under this séetion the 
High Court or the Ghief Court can interfere with a de- 
cision of Subordinate Revenue Court in which an ap- 
peal lies to the District Judge, if the District Judge or 
such Subordinate Court has exercised a jurisdiction not 
‘vested in him or it by law or has failed to exercise a 
‘jurisdiction so vested or has acted in the exercise of 
hig or its jurisdiction illegally or with material irregu- 
larity. LAKSHMI Nata BETH V. KANAHIYA LAL 

oo Oudh 172 

J — S. 289 (2) —‘Rejected”’, if includes return 

of memorandum of appeal for presentation to 
proper Court. 

‘The word ‘‘rejected’”’ in s. 298 (2), U. P. Ten. Act in- 
cludes return of a nemorandum of appeal for presenta- 
tion to the proper Court. BHAIRONDIN SINGH v. 
MOHAMMAD MEHDI Oudh 169 
Usurious Loans Act (X of 1918), ss. 2 (3) 

(ii) 3 as amended by U.P. Act (XXII of 

1934) - Applicability of Act to all proceedings 

under U. P.: Encumbered Estates Act irrespective 

of date on wnich loan was incurred —Held on fazts 
that Court was justified tn reducing rate of interest 
to 7 rer cent. per annum. 

By s. 2 (3) (iċ) of the Usurious Loans Act, the Act 
has been made applicableto “any proceedings for the 
determination ofa ciaim unde: the Encum. Estates 
Act, 1934. It follows that the provisions of the Act 
as regards the re-opening of transactions between the 
parties thereto and as regards the reduction of interest 
have been made applicable to all proceedings under 
the Encum. Estates Act, irrespectivé ofthe date on 
which the loan that forms the subject of those proceed- 
ings was incurred. In other words, in proceedings 
under the Encum, Estates Act, “it is competent to a 


Usurious Loans Act—ooneld, | 
| 
Court to reduce the rate of interest even though the 
oan was incurred prior to the passing of the Usurious 
Loans Act, l 

The security for the mortgage debt was more than 
Sufficient and the creditor therefore ran no risk in 
advancing tha lcan. The suit on the mortgage resulted 
in a compromise decree which directed the payment 
ofthe decretal amount by instalments and awarded 
interest at therate of & per cent. per annum. The 
- mortgagcr abided by the terms of the compromise 
deeree and punctually paid the instalments provided 
for by that decree. She had on the date of the appli- 
cation under s. 4, Encum. Estates Act paid to the 
decree-holder d.sum of Rs. 18,000 which was far in 
AAN of double the amount originally advanced by 

im : 

Held, that the Court was justified, in the circum- 
stances of the case, in concluding that the rate of 
interest was excessiveand in reducing that rate to 7 
percent. perannum. Ifrrm Sanr MaL Manowar Das 


v. ILTIFATUNNISSA BEGAM All, 158 
Waiver. See Pleadings e 367 
Waqf. See Muhammadan Law 324 
- Will. See Buddhist Law (Cninese) 636 


————- Constructton—Clause making absolute gift 
—Subsequent clause cutting down such gift, is void 
—Revocation by codicil—Duty of Court—Inten- 
tion to revoke must be clear. ee 
A Court, before holding that a codicil has, by neces- 

sary implication, revoked aclear devise in the will, 

must find definitely that the intention to revoke is 
clear. 

The subsequent clause cutting down the absolute 
gift made in the earlier part of the will, is void and 
of no effect whatever. GAURI PRASHAD v. Ras RANI 

; Lah. 177 

—_——— Probate—Codicil, probate of, distinct from 
will—Prubate of will granted—Codicil subse- 
quently discovered vitally changing will—Grant of 
probate of will and codicil is new grant revoking 
probate of will, NENG 
There can béno probate of a codicil distinct from the 

probate.of the-will, A codicil mayia certain cases 

vary the will to a very limited extent and in such éases, 
although a codigil is a subsequent discovery, the pro- 
bate of a codicil may be obtained as a practical matter, 
inorder, as it were,toadd a codicil to the will or 
combine a codicil with the will. Where the probate of 

a willis already granted and a codicil subsequently 

discovered vitally changes the will, the grant of the 

probate of the will and codicial together is in effect a 

new grant necessitating revocation of the probate of 

the will. Inthe goods of A. E. FORBES v.,V. G. 

PETERSON Cal. 114 

Pvobate—Subsequently discovered codicil— 
Place where to be proved. 

Where codicil is subsequently discovered the proper 
place to prove the codicil is the place where the will is 
sought : tobe proved. ‘lhisrule applies more strongly 
to a codicil discovered prior to the probate of thé will, 
In the ‘goods of A. E. Forznrs v. V. G. PETERSON 

Cal. 111 

—_—— Probate— Will propounded in proper pro- 
ceeding—Codicil referred to and challenged — 
Person interested in propounding codicil filing 
caveat and propounding codicitl—Proceeding is 
proper and effective in support of codicil. l 
Whena will is propounded in 8 proper proceeding 

, and codicil is referred to in that proceeding and chal- 
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lenged and those interested in propounding the codicil 
come inand file a caveat substantively and substan- 
tively propounding théir . codicil,. the proceeding is a 
proper and effective proceeding in supportof the 
codicil. In the goods of A. E. Forpesv. V.G, 
PETERSON ae Cale 111 
Witness—Competency of. See Criminal trial 478 
Words and phrases. . 
—— — “Malik”, meaning of. 

The word ‘malik’?! isnot aterm of art and does not 
necessarily define the quality ofthe estate taken but 
the ownership of whatever that estate may be, 





MOHAMAD TAGI.v. Ewaz MOHAMMAD Oudh 421 
Sa ““Alolestation”, See Mad. Locad Boards Ad, 
1920, s. 229 765 


-— aan aa 


“Residence” meaning of. See Parsi Marraige 
and Divorces Act, 1936, s. 1 (2) ~ 668 
——-—- ‘‘shali’’, meaning of. See Interpretation of 

Statutes 400 
Workmen’s Compensation Act (VIII of 

1923), s. 10—Notice of every trivial accident, 

whether necessary—Particle of metal flying into 

workman’s cye-— Accident trivial at first but bee 
qoming s.rivus—Notice must be given immediately 
when the serious consequences follow. 

Ttisnot necessary fora workman to give notice of 
every trivial accident to which he may be subject: a 
mere knock which gives him a bruise or some particle 
getting into his eye, which would probably recover by 
the next day, would not necessitate notice, 

A workman is bound to give noticeof any accident 
which is not merely trivial and it is not for him to 
decide whether it is likely to give rise to a claim for 
compensation. If an accident, too trivial in the first 
instance to require notice, subsequently develops serious 
consequences the obligation to give notice as soon ag 
practicable, would be met by ' giving notice 
when the consequences ensue. Until then, there Las 
not really been an accident. 

A particle of metal flying into the workman’s eye 
may not -be an accident of which -he is required to 
give notice but any injury to the eye is, of course, 
likely to develop int> something serious; and whereon 
the evidence of the workman himself, and of the doctor 
to whom he went, it was plain that within three days 
at the outside the accident had developed into a serioug 
matter, the workman was bound to give notice, 
AHMEDABAD VICTORIA IRON Works LTD, v. MAGANLAL 
KESHAVLAL PANCHAL Bom. 252, 
—-—— S. 10—Notice to fellow workman is not 

suficient. 

Notice must be sərvedupən the employer or upon 
any person directly responsible to the employer for 
the management ofany branch of the trade or busi- 
ne3s in which the injured workman was employed. 
It is obvious that a co-employee does not come with- 
ia that description, so that giving nubica to a fellow- 
workman is useless. AHMEDABAD ‘VioTorIA IRON 
Works LTD. v. MAGANLAL KESHAVLAL PANOHAL 

oe Bom. 252 
———— S. 30—Whether thereis evidence for hold- 
ing that there is sufficient cause, is question of law. 

The question vhether there was any evidence before 
the Commissioner on which he could properly be satis- 
fied that there was sufficient cause for not giving 
notice in proper time, is undoubtedly a quegtisn of lew 
on which the High Court can interfere. AHMEDABAD 
Viororia Iron Works LTD, v. MAGANLAL KESHAVLAL 
PANOHAL Bom, 252 
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THE PUBLIC AND THE PRISON.. 


e. . Motto «Behind them and primarily responsible is a1 apathetic public which has : 


been ignorant of what is going on in institutions an 


4 has therefore tolerated inferior 


é standards in the care of state wards.” (Hand-book of Amarican Institutions for 
, e Juvenile Delinquents published by the Osboras Asavziation, 1938, p. As 


The high standard of the science of Ameri- 
can criminology and. penology is impressive 
and yetthe meager practical results of a 
century-long scientific work as applied to the 
average prison is disappointing. There are 
wardens considered leaders of prison reform ; 
there is up to date medical care and there are 
classification clinics with efficient staffs of 
-psychiatrists, psychologists and social work- 
ers. Nevertheless, results of re-adjustment 
of prisoners have been most unsatisfactory. 
There are many different reasons for this 
result. ‘The one I want to discuss, is the 
lack of public interest in prison work, and 
the lack of real co-operation between prison 
and public. 

Wardens claim that their efforts to re- 
-habilitate their charges would havé succeed- 
ed.except for society’s apathy and even 
hostile attitude toward convicts and ex-con- 
victs. Society counter-charges that prisons 
release inmates ua-reformed and unfit for 
normal citizenship. The blame fairly falls 
on both, sides. 

There are two main groups of wardens 
representative of tendencies in prison ad- 
ministration up to the boards of control. One 
complies with civil service requirements, 
while the other is composed of those who 
get their jobs through the political machine. 
The latter attaches too much importance to 
public opinion, while the former is disposed 
to ignore it. Prison reform suffers from 
these extremes. 

Political wardens strive to flatter public 
opinion and their representatives : press, 
radio, legislators, clubs and the like. They 
-have little experience and little inclination 
for their jobs., Why should they care when 
after the comparatively short time a politi- 
cal shift may displace them ! Consequently 
since the actual administration devolves on 
deputies, these wardens are not much con- 
eerned with attempting to solve the real 
problems of prison management. Routine 
dominates within the prison walls Escapes 
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and riots are dreaded chiefly because of un: 
favourable ‘public re-action. To offset this 
we finda great deal of window-dressing. 
Reporters are invited to see the technical 
achievements in prison and the “human 
treatment” of prisoners. The reporter sel- 
dom is an expert in this field; even if he 
was, he could not reasonably be expected to 
ascertain the real facts and to get real in- 
sight into the spirit of an institution during 
a short visit under prudent guidance. Never- 
theless, his publication shows life behind 
the bars ina bright light, and: the warden 
consequently reflects the glow. This is 
doubly deplorable because of the deception 
practiced on the public. The reports lead 
people to believe that the prisons are’ in 
excellent shape, that it is the prisoners’ 
fault if he eventually leaves the prison un- 
reformed. The average citizen draws the 
conclusion that everything possible is done 
in the prisons and that there is no need: for 
his co-operation. Many speeches, held by 
prison officials of that type ab clubs or meet- 
ings, impress the audience with this same 
happy state of affairs. 

The other group of wardens take an oppo- 
site stand regarding public opinion. They 
are indifferent toitif not intolerant. Like 
many other officials they consider outside 
interference more or less detrimental to 
efficient management. They believe that the 
best prisons—like the best women—are talk- 
ed of least. Reporters make them uneasy. 
If they are asked, they talk about prison 
problems in technical or general terms, 
The public is left in the dark and no con- 


structive discussion is possible. 


The tragic mistake of so many experts 
is to disregard the non-experts. Odi Profa- 
num vulgus etarceo. Laymen are allowed 
to listen to lectures but their views are not 
listened to. To cede them a vote in the 
augur’s counsel seems a blasphemy. This | 
appreciation of public opinion is shared by 
many prison experis, at 
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Re-action of the public to prison prob- 
lems corresponds to the wardens’ attitude 
described above. To be sure, there are occa- 
sions when public interest is high. For exam- 
ple, in the case of the escape of a dangerous 
criminal or any escape of dramatic nature. 
The press and public opinion are aroused 
until the prisoner is re-captured or killed. 
Interest in riots is still higher, A witty cri- 
tic once stated: Prisons become news- 
paper topics only when mutinies occur. 

Movies oi prison life (with their tremend- 
ous propaganda effect) frequently distort the 
facts. The viciousand the dangerous are 
portrayed as the typical convicts and when 
to this is added the bewildering noise of 
riots and gun-fire the public interest in the 
vital problems is diverted. The sameis true 
of many radio sketches on prison life. 

At all times great men” have shaped 
public opinion. History of the prison-system 
proves this, too, John Howard, Elizabeth 
Fry, Thomas Mott Osborne awakened the 
mind of men of their time ; but the follow- 
ing generation, save a few experts, had for- 
gotten them. The flames were smothered 
as soon asthe revolutionists did not blow 
into them any -more. Elmira or Mutual 
Welfare League—magic words in their day 
—are dead ideas to the modern public. 

Do we need the collaboration with public 
opinion, the .ordinary citizen, the layman in 
‘prison affairs? We do not if we let things 
slide as we have up to now. However, since 
all experts are of one opinion (a rare pheno- 
menon) that our average prison does not 
work, we should look around for help which, 
by the way, must be made available imme- 
diately. Some experts advocate a drastic 
solution, to change the prisons into social 
sanitariums. To realize this project, would 
take decades or even centuries, apart from 
the fact that these institutions would not fit 
all categories of prisoners. The order of the 
day is to revive the present prison system. 
Asa matter of fact, part of these changes 
for the better is the idea of classification, 
of vocational training, of social education, 
etc.—and to apply it! However, co opera- 
tion. ofthe public is necessary to this “way 
of re-forming the prisons and to real after- 
care. 

Can we get over the apathy or antipathy 
of to-day’s public opinion ? Pamphlets, radio 
sketches, news reports, speeches on prison 
life are like descriptions of a remcte country. 
Would it not be more effective to let people 
enter the unknown land? To let them have 
insight into it and soto waken their good wil 
towards: co-operation ? The prison doors 
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should be open to them. By this we do 
not refer to the kind of wisit carried out at 
a prison in the Middle West where any- 
one can enter the prison if he pays the entr- 
Instead, there should be some 
careful selection of. citizens interested- in and 
fit for intelligent éollaboration.  “ 

It is not likely that many people will wish 
to collaborate at first. It is, likewise, desir- ` 
able to start the new work slowly and 
cautiously, then build up graduallw ac- 
cording to experiences and success. It is 
not easy to pick out co-workers. But among 
a nation highly trained and cultured, taking 
considerable interest in many branches. of 
public life, this task may he undertaken in 
one way or the other. = 

Take a prison with approximately 2,000 
prisoners There may be aclassification di- 
vision to explore personalities of inmates and 
to investigate causes of their crimes. . All 
findings are put down in reports and the 
reports are filed. The danger- is that they 
stay there instead of being utilized. ‘The 


‘diagnosis of emotional disturbances not 


being followed by treatment, or the statement 
that there are poor home conditions but no 
attempt to rectify them are of no value to 
either prison or society. In many cases 
social agencies and social workers and parole 
officers are of great help. Buton the whole, 
they have not essentially changed the situa- 
tion for the prisoners, either written. or 
without prison walls. To he sure, without 
their help, conditions would be worse. What 
we suggest is a supplement for them. This is 
true especially for selected prisoners. who 
need and deserve special care and guidance. 
Every classification worker knows such 
cases. Out of 2,000 cases the classification 
division may select 50 prisoners of the nor- 
mal, not psychopathic type, who seem to be 
promising if treated individually. Let these 
50 cases serve as a beginning for the work 
of Prison Visitors. ; 

The Prison Visitor Movement developed 
in England. Elizabeth Fry did the, first 
decisive work in this direction: In 1813,she 
visited the Newgate prison with the’ clear 
int2ntion of helping prisoners and improying 
prison conditions. She founded’the “Ladies” 
Association for the Improvement of the Fe- 
male Prisoners in Newgate,’ looked after 
clothing, instruction and employment 
of the prisoners and taught them habgts 
of order and industry. After her death 
in 1854, there was a long interval unfil 
the 19205 when a new step forward 
was taken. This led to the foundation of 
the “National Association of Prison .Visitors.* : 
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Its purpose was “to alter the prisoners out- 
look on life, to lesson his selfishness and to 
rouse in him some idea of his obligations to 
his fellow-citizens.” The prison visitor should 
be an unofficial visitor, paying a friendly 
call on another man. He may ease the pri- 
soner’s bitterness and cynicism through his 
friendship, by discussing his troubles. The 
‘right method of approach is highly import- 
ant. “Ihave. little faith in the prison visi- 
tors ‘with the long face and the pocket full 
‘of tracts ..Only cheerful people should be pri- 
sgn visitorg for there is dire need for bright- 
ness and laughter. Breadth. of outlook, sym- 
pathy, hard head (not hard heart) and com- 
plete lack of all false sentiment or morbidity 
are other requirements. Preferably a man 
with active life outside and in touch with 
social and individual conditions.” Visitors 
should be selected from all classes, they 
should visit at least once a week. The Re- 
ception Board of the English prison decides 
which . prisoner is to be visited. The prison 
Commissioners (the supreme administrative 
body for all penal institutions in England) 
appoint the prison visitors on recommenda- 
tion of the Prison Governors (Wardens). 

Co-operation between the Prison Visitors 
and Governors is held of great importance. 
Suggestions concerning the prison are re- 
ported in the visitor’s book available to the 
governor. Thereis a regular exchange of 
views at the annual meeting of the National 
, Association of the Prison Visitors. An Exe- 

cutive Committee meets as often as neces- 
sary. A “National Association of Discharg- 
ed Prisoners Aid Societies” assists discharg- 
ed prisoners to find employment, temporary 
lodging and maintenance and takes an inter- 
est in their subsequent welfare. This asso- 
ciation operates at every prison and co-ope- 
rates withthe prison visitors. 

It is a question whether this idea can be 
made workable for American prison reform 
—in the American way. There are two 
tasks to be undertaken : (1) co-operating in 
individualized work aiming at the re-habi- 
litation of selected prisoners and their after. 
care. (2) forming the connecting link between 
prison and: society in.order to arouse public 
interest'in prison work. ; 
” Astolhe, first task : Emotional disturb- 
ances are well-known causes of maladjust- 
ment often leading to crime; in many Cases 
they are brought about or increased byad- 
verse environment. Long imprisonment 
often increases even more these difficulties 
im personal and social adjustment; condi- 
tions after. release intensify the hostile atti- 
tude toward society and make many ex-pri- 
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soners turn to crime again. There is need 

for persons whoanderstand the difficulties 
prisoners have to-face and who are willing toe 
help them. Our overcrowded prisons too 

seldom provide officials with enough time to 

listen patiently and kindly to prisoners. 

Everybody’s caseload is too big. Moreover, 

there are a great many prisoners who do not 

want to reveal themselves even to social work- 

ers or chaplains, both locked upon as prison 

officials and.often treated with certain dis- 

trust. This is the gap to be filled by prison 

visitors. They should try toapproach the pri- 

soner as friends, entirely independent of the 

administration, unpaid for their work, driven 

only by the desire to help. Reserved or em- 

bittered prisoners may be reached by the 

man who enters his cell with no other inten- 

tion than to be a helpful friend. 

It does take “time to overcome the pri- 
soner’s reluctance but provided the right 
approach, a helpful relationship may soon 
be established. It should be completely free 
of pressure. If time reveals a lack of genu- 
ine relationship then of course, either should 
be at liberty to withdraw. 

The visitor’s task is not finished when the 
prisoner’s term has expired. One might 
even say : it really. begins with the day of 
release. For the attention given to the man 
while in prison proves to be worthless if not 
continued after his discharge. Life in prison 
is regulated by particular and strange condi- 
tions. Many while serving their terms “well 
guarded and cared for,” behave well. But 
afterwards they are unable to struggle 
against the hardship of life. To be sure, 
outside the prison walls there are social 
agencies and parole officers. But, here, too, 
pressure of work which often does not allow 
any individual care. Here, again, mass 
treatment as in the prisons. Perhaps the 
prisoner receives a few dollars for a week- 
ly assistance ; may be he gets advice and 
suggestions on how to get a job; perhaps he 
can talk to the parale officer once a month 
(unless he is supposed just to write a postal 
card report). These small contacts are in- 
sufficient. It is at this time that the work 
of ptison visitors should continue. He is to 
remain the convicts helper. He continues 
to have friendly talks with him. He tries 
to get. him settled socially and economically. 
As long as the present unemployment prob- 
lem makes it difficult to find a job, the visi- 
tor must do his best to encourage the convict 
with constructive advice; to re-establish 
family relations ; to co-operate with agen- 
cies, relief commissions or special organiza- 
tions for discharged prisoners ; to see that he 
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joins appropriate sociakclubs and organiza- 
tions which encourage cultivation of hobbies 
eor promote constructive interests. The pri- 
son visitors most delicate and difficult task 
is to renew the last contact between a hostile 
society and the prisoner, actually aware 
and fearful of his hostility, 

This is, in rough outline, the ‘prison visi- 
tor’s responsibility as far as the prisoner is 
concerned. But the Prison Visitor Move- 
ment is like a Janus-head turning his face to 
a second problem at the same time : namely 
to interest society in prison reform and 
aftercare. It devolves upon the prison visi- 
tor to sell society these ideas. 

So far, with few exceptions, the profes- 
sional workers have not succeeded in elicit- 
ing constant response to these ideas. On 
the other hand, there is proof (for instance 
through the Howard League in England 
with its many branches) that public opinion 
may be influenced to favour modern crimi- 
nological ideas. If prison visitors go on 
-with their work in this direction, in time 
they might well create laymen’s co-operation 
in prison work, organized from bottom to 
top. | 

The prison visitors, independent and ex- 
perienced members of their community, may 
do better than officials to arouse interest in 
prison reform among their fellow citizens. 
-As in England, through regional and nation- 
‘wide organizations, they may finally pave 
the way to combined efforts of prison admi- 
nistration, of public and of legislators. Once 

-wider groups become interested in a certain 
legislative step, the legislators, quick to hear 
the voice of the voters, wili respond readily. 
More so, if there is proof that effective pri- 
son reform and aftercare help to lesson the 
rising cost for the administration and build- 
ing of prisons, thus doing a good service to 
-the tax-payer. 

‘There are a few abuses, not easily to be 
stamped out without the co-operation df the 
‘public. On the otherand, until they are 
remedied, people won't lose all restraints to- 
ward prison reform: . First of all, the politi- 
cal machine participating in prison manage- 
ment must be eliminatad. Through it, Pneap- 

-ables get prison jobs and many prisoners 
‘with money and friends” are paroled or 
. discharged before their terms expire. 
Idleness in correctional institutions should 
“be abolished. The reluctance of employers 
and employees toward prison labor is a seri- 
-ous obstacle. As in other countries, we 
- should try to overcome it with the help of 
‘laymen chosen from all classes including 
-employers and émployees. 
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As to aftercare, co-operation of the com-. 
munity is indispensable efor re-habilitation 
work after release, especially in creating. 
camps for selected prisoners during the 
transition period. These camps pay for 
themselves as is shown in Witzwill in Swit- 
zerland. i ° 

In closing we like to mention a few addi- 
tional remedies in winning over public opi-’ 


nion : careful selection of parolees instead ° 


of by mere routine or political influences, 
Separate institutional buildings for groups 


of say 500 prisoners of distinct types instead - 
of luxurious fortresses for 5,000 pedple re- ° 


gardless of type. Protection of society 
against dangerous and professional ecrimi- 
nals by detention in special institutions with 
special treatment. Large numbers of people 
distrust any prison reform for fear that it 
be advantageous to just that type of men. 
They may be won over more easily, if 
police, courts, and prisons lead with more 
energy and success the fight against recidi- 
vists end gangsters. The average citizen 
is suspicious of this weakness in the system 
and not afew of them suspecta secret alli- 
ance between politicians and the under- 
world, ni 
Lay collaboration in prison work, starting 
with the prison visitor movement, could be 
of good service in restoring confidence and 
in interpreting the real issues to fellow- 
citizens. At the same time, this collabora- 


tion could open the eyes of some prison, 


officials whose outlook has been narrowed 


“by routine and the belief that their walled- 
‘in-prison is a world of its own and not a 


living part of the community. 


In the beginning, the prison visitor move- - 


ment needs no money, no propaganda 
machine, no costly administration, no legis- 
lative act. What it does need is a little 
good will and vision on the part of a few 
wardens. To letit grow from the bottom 
up is the best way. The smaller the well 
selected number of prison visitors and pri- 
soners, the better the start. A far-sighted 
warden, with the aid of social agencies and 
similar organizations, may find in the neigh- 
boring community the personalities fit for 
this work. Let him direct their -activities 
to some extent if he wants to. Then the 
prison visitors should be at liberty to go on 
with their work. The fewer rules the better. 


‘It goes without saying that there emust ẹbe 


steady contact between the warden and the 
visitor. This co-operation, based upon com- 
mon experience, will lead to further develap. 


-‘ment.—The Criminal Law and Crimino- 


logy. t i 


INDIAN 


1941 


JOURNAL 


CASES 


Vol. 196- 


[Editors do not hold themselves responsible for the views expressed by the contributors, ] 





The House of Lords has recently not 
shrunk from employing an important prin- 
ciple’ of statutory construction which coun- 
sel have often appealed to in vain and 
which has a special bearing on the inter- 
pretation, of war legislation. In Potts v. 
Hickman (164 L. T. Rep. 346) their lord- 
ships laid stress on the purpose of a statute 
when they were called upon to unravel 
the meaning of “execution” in the Land- 
lord and Tenant Act, 1709, and thereby 
emphasised rather the intention of Parlia- 
ment than the literal meaning of the word. 
The Lord Chancellor made it clear that 
the . purpose of the statute was to protect 
a landlord against frauds on the part of 
his tenants and that this reason could not 
apply to distress for rates by a local 
authority. Lord Maugham said that ‘“‘if 
we consider the mischief which the statute 
of Anne was intended to remedy, there 
exists no reason for a strained interpreta- 
tion of the section for the benefit of land- 
lords.” In view of the great bulk of war- 
time statutes and regulations it is useful 
fo have this indorsement of a principle 
which will usually bé an accurate guide 
to their meaning, for the purpose of an 
emergency provision is usually clearer than 
that of an ordinary statutory provision 
which is in need of interpretation. There 
are many instances in which the principle 
has been successfully applied to war re- 
gulations and some in which it has not. 
The difficulty, as always in cases of inter- 
pretation, is to forecast whether the courts 
will- employ this “purposive,” liberal rule 
or the literal rule of construction. The 
decisions of the last war are of help. None 
of the books devoted to the interpretation 


of statutes gives any special treatment to 


war-time measures and there is a number 
of interesting decisions in the last war 
which will be looked for-in vain in those 
works. Some of them are referred toi in this 


* article. 
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THE CONSTRUCTION OF WAR LEGISLATION 


In The Noordam (123 L. T. Rep. 477; 
(1920) A. C. 904) the question was whether 
the word ‘‘goods” included bonds and other 
securities when used in an Order in 
Council which provided for the seizure of 

“ooods”’ of ensmy origin by way of re- 
prisal. Lord Sumner, “who gave the judg- 
ment of the Privy Council in this appeal 
from the Prize Court, pointed out that 
the content of the word “goods” differs 
greatly according to the context but that 
their lordships were “of opinion that the 
cardinal consideration in interpreting the 
Order in Council is the character and scope 
of the Order itself.” The Order was made 
for the purpose of further restricting the 
commerce of Germany and by way of re- 
taliation for unrestricted warfare on mer- 
chant vessels; the general object of the 
Order was recited as being ‘to prevent 
com‘nodities of any kind from reaching or 
leaving Germany.’ ‘Their lordships are 
of opinion that the scope of this Order is 
correlative to the enemy policy which it 
was intended to defeat. lna British ship 
these securities were liable to be sunk by 
enemy action in the name of legitimate 
warfare.” Hence, the securities were pro- 
perly seized. Otherwise the Order would 
contain “a large and lamentable lacuna,” 
not that that would be “a reason for sup- 
plying its defects by doing violence. to its 
language but that the language may be 
legitimately interpreted with reference to 
the general scope of the Order.” Sankey, J., 
adopter this principle of the “character 
and scope’ of the legislation in KR. v. 
Dickinson (123 L. T. Rep. “716 : (1920) 3 K. 
B. 552) in which it was held that ‘ “goods” 
in a Defence of the Realm Regulation in- 
cluded gold sovereigns, which were there- 
fore liable to, forfeiture as being used in 
breach of the regulation: the accused was 
about to melt them down in a crucible and 
was therefore not treating them as cur- 
rency but as chattels. The question whe- 
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ther currency was ineluded in the term 
“soods” when the coins* were not used 
dther than as currency was left open. Lord 
Sumner’s principle that the scope of a re- 
prisal war-time order is correlative to the 
policy of the enemy is a special applica- 


tion of-the rule of interpretation under 


“who said of the 


consideration. It is clearly capable of 


having far-reaching results at the present. 


time. | 

A decision on an emergency 1egulation 
last year provides a good illustration of 
the principle which was approved in Potts 
v. Hickman (sup). The locus. classicus of 
that principle is Heydon’s Case (3 Rep. 7b) 


in which Coke declared that it isthe duty 


of the judge to make such construction of 
a statute as shall suppress the mischief 
and advance the remedy ; Lord Maugham’s 
language in Potts v. Hickman is an echo 
of this. Coke would have agreed with the 
attitude of Charles, J, in Mee v. Toone 
(163 L. T. Rep. 95; (1940) 1 K. B. 638) 
billeting regulations : 
“The policy of these regulations is quite 
clear. -They are regulations of emergency, 
and their object is to secure the safety of 
tens of thousands of evacuated children, 
‘although-here and there hard and difficult 
cases may result.” The respondent in the 
case had not complied with a billeting 
notice, apparently with some show of rea- 
son, and had appealed to the special . tri- 


. bunal which had been ‘set up for the pur- 


pose-of hearing such appeals. But before 
the appeal was, or could be, heard she 
was summoned before a court of summary 
jurisdiction for disregard of the notice to 
receive an “evacuée.” The regulations did 
not provide fcr, the suspension of the 
notice pending an appeal and the magis- 
trates were directed to hear and determine 
the case. 

“When Darling,.J., was called upon to 
interprét emergency regulations in Pearks 
Dairies Limited v. Tottenham Food Control 
Committee (120 L. T. Rep: 95; 88 L. J. 
(K:..B.) 623) he did not hesitate to say that 
thé ordinary rules of construction were 
suspended. In this case it was held ‘that 
an employer was liable under a price- 
fixing regulation though the sale above 
the maximum price was made by his ser- 
vant acting ‘under a genuine mistake. 
Dearling,' J., and Lord Coleridge and 
Shearman, JJ., held that mensa rea was 
not necessary to sustain a conviction and 
the first judge pointed out that the legis- 
lation .was special and exceptional, giving 
to the Food Cohtroller, because we were 
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at war, power to act practically as a 
dictator. “Looking at it in that way it 
seems to me perfectly reasonable to say 
that these rules must be observed to the 
letter, and that we do not need to inquire 
whether there wag guilty knowledge or 
not; they simply’ have to- be observed... 
and because we are at war, and because 


the ordinary rules regarding commercial - 
“life in this’ country have, 


to my mind, 
been suspended, and the ordinary mode 
of construing statutes relating to food has 
been suspended, I think 
been committed” (pp.. 625—626). In the facé 
of this method of construction, the decision 
of the same judge and ef Avory, J., in 
Hinde v. Allmond ( (1918) 34 Times L. Rep. 
403) lays too much stress on tne literal 
meaning of words, to the neglect of the 
clear purpose of the provision. It was 
held that tea leaves were not a “food” 
within a food hcarding order, and there- 
fore the appellant, who had no less than 
122 lb. 2 oz. in her private possession, 
was entitled to have her conviction for 
hoarding quashed. The ground of the de- 
cision was that tea leaves are riot taken 
into the system for nourishment but as a 
stimulant: “Nobody ate such things. It 
was giving an unnatural meaning to the 
word ‘food. ” It is not surprising that an 
amending regulation was immediately made 
to bring tea within the hoarding offences. 
Another instance in which a literal in-, 
terpretation was placed upon a war-time 
regulation was Palmer v. Powell ( (1920) 
36 Times L. Rep. 759), though on this 
occasion the literal interpretation” does not 
seem to be at variance with ‘the policy 
of the regulation. The Food ‘ Controller 
was required to license slaughterhouses of 
“cattle”? and it was argued that as the 
Order was issued by the Food Controller the 
term ‘cattle’ must be read as meaning 
cattle intended for human food. In re- 
jecting this argument Lord Reading, C. J., 
said: “The court is not entitled to read 
into the description -of an offence in a 
Statutory Order words which are not there, 
except in the comparatively rare case in 
which it is necessary to do so far the 
purpose of giving effect to the provisions 
of the Order. In this instance a reason- 
able interpretation can be put upon the 
clause describing the offence by giving the 
term ‘cattle’ its ordinary meaning.” And 
the fact that particular clauses of the 
Order were limited to' animals slaughtered 
for human food did mot justify an inter- 
polation in the later ‘part of the. Order of 
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that this offence has , 
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words. which were not- to be found there. 
The Court of Appeal used the same method 
of interpretation if construing the Trading 
with the Enemy Act, 1939, in Stockholms 
. Enskilda Bank Aktiebolag v. Schering 
` Limited. (ante, p. 114: 57 Times L. Rep. 
289). It was held that the offence of trad- 
ing “for the benefit of an enemy” includ- 
ed a perfectly bona fide pre-war transac- 
tion if one of the indirect results of it 
would-be to benefit the enemy. The ap- 
pellarts' argument that the general words 
“for the benefit of an enemy” should he 


.geven „a narrow meaning in the sense that 


they should be limited to cases where, by 
some device or some circuitous means, an 
attempt was being made to get some benefit 
into the hands of the enemy, was rejected. 
Greene, M.R.,said: “On no principle of 
construction known fo me would it have 
been possible to have limited the perfectly 
simple and general words ‘for the benefit 
of in such a way. On the contrary, in 
my opinion, those words are of the widest 
possible character, and they are wide 
enough to take in any transaction of which 
it can be truly said (and this is a ques- 
tion of fact in each case) that it is for 
the benefit of an enemy.” Some remarks 
of Lord Reading, C.-J., in R. v. Kupfer 
(112 L. T. Rep, 1138 ; (1915) 2 K. B. 321) 
on corresponding words in the legislation 
then in force were no authority for a dif- 
ferent conclusion. It is clear that in the 
Stockholms Bank case the literal import 
of the words was in harmony with the 
policy of the statute. The Master of the 
Rolls added: “It is worth bearing in 
mind that a wide interpretation of a phrase 


of that kind in legislation of this character’ 


is all the more justified in the present 
case, in that, in a case of great hardship, 
or in a case which might technically come 
under the words of the Act but neverthe- 
less would produce no practical injury to 
the State, the matter can be dealt with 
under a provision by which a Secretary 
of State or the Treasury or the Board of 
Trade can grant a licence.” | 

= When the policy or purpose of a statute 
is appealed to in order to resolve an am- 
biguity. in the literal meaning of the words 
there may be some other and narrower 
principle of construction which is applic- 
able. Must resort be had to the narrower 
prmciple-rather than to the wider? For 
example, in war legislation jurisdiction 
is frequently given to special tribunals 
and commissions, and with regard to 
such a case in 1921 Atkin. L. J., said: 
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“I approach the construction of the Act, 
haying in view the’two principles of con- 


, struction that on the one hand you are 


to. give . effect to the ordinary and” 
natural sense of the words used, on 
the other hand that it requires clear 
and express language in a statute to 
take away a right of recourse to His Ma- 
jesty's Gourts of Justice :’ Robinson and 
Company v. The King (125 L. T. Rep. 675: 
(1921) 3 K. B. 183, at p. 204); he knew of 
no better expression of the principle than 
the words of Scrutton, J., in Re Boaler 
(111 L. T. Rep. 497 ; (1915) 1 K. B. 21, at 
p. 36): “This right is sometimes abused, 
and it is, of course, quite competent to 
Parliament to deprive any subject of it 
either absolutely or in part. But the 
language of any such statute should be 
jealously watched by the courts, and should 
not be extended beyond its least onerous 
meaning unless clear words are used to 
justify such extension.’ But the difficulty 
is that in emergency legislation it is often 
clear that the policy and purpose is to 
take away the ordinary jurisdiction of the 
courts and there is therefore a collision 
with the well-known principle enunciated 
by Scrutton, J. The uncertainty of the 
scope of that principle in war conditions 
is illustrated by the fact that in Robinson 
and Company v. The King (sup.) Scrutton, 
L J., dissented from the conclusion of 
Atkin and Bankes, L. JJ., with respect to 
an interpretation of a provision in the 
Indemnity Act, 1920, prohibiting any 
“action or other legal proceeding” in any 
court of law. 

= Another special rule of construction whose 
status is uncertain in the realm of war 
legislation was acted upon by Clauson, 
L. J., in Gorman v. Barnard (163 L T. 
Rep. 207; (1940) 2 K. B 570), namely, that 
penal statutes and statutes which restrict 
the liberty of the subject must be constru- 
ed strictly. It was held that words in the 
Customs Consolidation Act, 1876, s. 186 
which provided for the arrest of “an 
offender” against the Act did not include 
a peyson who was merely | suspected of 
having offended. “If we give them the 
larger meaning we are, in my judgment, 
going beyond the natural construction’ of 
the statute; and in a case in which the 
liberty of the subject is concerned we are 
not free so to do, aS was pointed out by 
Pollock, ©. B, in Bowditch v. Balchin (5 
Ex. 878, at p. 381)”: per Clauson, L. J. 
As it is obvious that the very purpose of 
so much emergency legislation is to curtail 
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the liberty of the subject and to impose 
penalties. for conduct which in peace-time 
svould be innocent, it’ is probably unsafe 
to rely on the old rale which Clauson, 
L. J., and Scott, L. J., indorse in Gorman 
v. Barnard ; particularly after the House 
of Lords in Potts v. Hickman has so re- 
cently set its seal on the rule in Heydon’s 
Case, which may be taken to ovérride it. 
The same doubt must surround the vague 
principle that it must be presumed, in 
interpreting a statute, that private rights 
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are not to be impaired, for it is patent 
and reasonable that roany private rights 
are intended to be impaired at the present 
time. The decision in Dennis: and Sons 
Limited v.: Good ( (1918) W. N. 360; 35 
Times L. Rep. .93) does not, however, 
need to be justified by this principle. It 
was there held that a notice undera De- 
fence of the Realm regulation requiring: 
a grass field to be ploughed up is not a 
justification for ‘ploughing public footpaths 
running across the field.—L. T. 
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Extracts from Contemporaries. - f 


Corporal Punishment in a Girls 

School. 

That excellent magazines the Approved 
School Gazette, contains a valuable contri- 
bution to the discussion, which is always 
going on, on corporal punishment. 

The writer went to take charge of an ap- 
proved school for girls in the confident belief 
that she would never need to have recourse 
to caning. She confesses she soon realised 
how tough girls could be, and for five years 
she made some use of corporal punishment. 
At first it made her ill, then she got used 
to it, disliked hereself for this, and finally de- 
cided she must find other methods. 

There was trouble, however, and the staff 
complained; but it was found that there were 
other punishments which proved more effec- 
tive without making tough girls still tougher. 
Solitary confinement for an hour or two, 
being sent to hed, or being kept in when 
others went to the cinema, or on some ex- 
pedition, were felt to be real punishments. 
= Positive measures included a system of pre- 
fects, conipetitions and marks. 

Here is the testimony of a woman who was 
prepared to reverse her opinion and her 
practice in the light of experience, aad to 
be always honest with herself. It is to be 
noted that she has abandoned corporal 
punishment and not on sentimental grounds. 
Prescribing for Himself. 

A young man who was sentenced to six 
months’ imprisonment for stealing, and who 
had been previously convicted, told.the 
magistrates last week that he would prefer 


to be sent toa home for about two years, 
as he did not consider the sentence long 
enough. ; 

It is possible to suggest various motives 
fof his desire to be away from ordinary free 
life for solong a time. He was over the 
age for Borstal, otherwise he might very 
well have oxperienced detention for two 
years in a place which, if not exactly a home 
in the sense that the defendant meant, 
would have provided useful training .and 
discipline. This training and discipline he 
may possibly experience elsewhere after his 
sentence has. expired. -Itis hardly natural 
for a young man to wish to be put in a 
home fora long time while there is a grow- 
ing demand for workers in almost every 
sphere, and when every man who isin con- 
finement must be ragarded as to a large 
extent a waste of man power. No manin 
prison, or even in the kind of home that this 
young man must have contemplated is ina 
position todo as much valuable work for 
his country asa freg man would be. 

There is, as is well known, a considerable 
strain atthe present time af most places 
of detention. Approved schools, remand 
homes, Borstal institutions, and possibly 
even prisons, are filled and in some cases 
release earlier than is normal must be 
resorted to in order to avoid overcrowding. 
It is a pity that grown men and women 
should have to go to prison in war time, 
though some certainly must, and it is not 
very creditable that any able-bodied man 
should wish to withdraw himself from the 
active free world and undergo prolonged 
detention.—J. P. l p w 
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= P a o 7 A , 
- Uneertainty is,: we ‘suppose; the -spice of 
law—or is it criticism? Birds in their little 
nests agree; but.lawyers beg to differ, or-do 
they differ to ‘save ‘themselves from: þeg- 
‘ging? Mr. Justice Farwell is at present being 
-haunted by a conjunctivity (or disjunctivity) 
-of “charitable 01...” purposes, and” in a 
recent note (ante, p. 94) we referred ‘to. Re 
Diplock (ante, p. 43) and’ Re Ward: (1941, 
1 All E. R. 315; ante, p. 110) and to Farwell, 
J.s, struggles with the problem of:charit- 
able trusts, a subject which is likely enough 
to lead either to conjunctivitis or dis- 
-Junctivitis. | 

In ke Ward there was a gift “to the 
Archbishop of Westminster or head of the 
Roman Catholic Church in England... 
for the furtherance of educational or charit- 
‘able or religious purposes.” In Re Diplock 
the. phrase was ‘‘charitable or benevolent.” 


‘It was well settled that ‘benevolence’ is’ 


‘not the same as “charity.” Thus, if a þe- 
_nevolent testator left a sum of money to 
provide sweets for all the boys and girls of 


a certain parish, or petticoats -fór all the. 
girls of the parish, there would be no . 


charitable trust: Re Pleasants (1923, 39°T. 
L. R. 675); Re Gwyon (1930, 1 Ch. 255). 
On the other hand, trusts for the advance- 
‘ment. of religion or of education are—at 
‘least prima facie—charitable. 
. “Why did Farwell, J., hold that there was 
.no charitable trust established by the for- 
‘mula employed in Re Ward (supra)? The 
‘answer is twofold. > > | 

(1) He considered that “the authorities 
‘show that religious purposes are not neces- 


: “RELIGIOUS PURPOSES” 


Justice Farwell observed -rightly that the 
gift “might be used for various good works 
which were not.strictly charitable.” ‘He is 
then reported as saying: “Thus in my 
judgment the words ‘religious purposes’ In 
themselves are wide enough to embrace pur- 
poses which arè not charitable within the legal 
meaning of the word.’ Whilst we venture 
to think that this is a non sequitur (it being 
impossible to equate religious purposes with 
parochial purposes), the true effect of a gift 
for religious purposes, without more, 1s not 
too clear. Let us focus the difficulties by a 
few pointers. ; 


PUBLIC BENEFIT AND CONTROL 
If a gift is tobe “charitable” in law it 
must be for the public benefit, and must be 
capable of being administered and control- 
led by the Court: Re Hummeltenberg (1928, 


10h. 237), although, of course, it is open to 


the testator to leave his executors to select 
the particular charities for whose benefit the 
fund is tobe applied: A. Gov. N.P. d . 
U. Bank of England (1924, A. O. 262). — 
BENEFIT OF CHURCH 

A gift for such objects connected with a 
particular church as the vicar should think 
has been held good, upon the ground that 
objects in connection wita the fabric and 
sefvices of the church were intended, and 
not parochial purposes generally: Re Bain 
(1930, 1 Ch. 224); ef. Re Stratton (1931, 1 
Ch. 197), where a gift, amongst such 
parochial institutions or purposes as a certain 


-yitar should select was held not to be a 


- sarily charitable.” This proposition he sup- 
. ported by referring to Farley v. West- 
‘minster Bank Ltd. (1939, A. ©. 430; 2 All 
H.-R. 491), There the gift was-to the vicar 

nd churchwardens of a certain parish for 
e parochial purposes. The House of Lords 
- there ‘héld that there was no charitable trust 
e because parochial purposes were not neces- 
: sarily charitable purposes. This was al- 
: ready clear. from. earlier. authority. Mr. 
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charitable gift. In Re Davies (1932, 48 T. 
“La. R. 539) a gift for work connected with 
the Roman Catholic Church was held in- 
valid: but in Re Martley (1931, 49 T. L. 
R. 392) a gift for the benefit of the work of 
a Roman Chatholic Cathedral wis” held 
valid; and in Re Tomkinson (1929 745. 
J. 77) a gift to such charities or religious 
-bodies as the trustees in their discretion 
should think fit was also held to be good. 
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But if the gift had been'to such “charitable 
-or public institutions,” oresuch “‘charitiés 
er institutions” as the trustees should think 
fit, the gift would have been invalid: He 
Davis (1923, 1 Ch. 225); Re Clarke (1928, 
2 Ch. 407): However, public objects (not 
‘nstitutions’) aré prima facie charitable : 
Re Bennett: (1920, 1 Ch. 269); Dolan v. 
McDermott (5 L. R. Eq. 60) (obiter.) 

A gift to the Roman Catholic Church for 
the use thereof has been held a good 
charitable gift : Re Schoales (1930, 2 Ch. 75), 
following Re Barnes (gift to Church of 
England), noted in the same volume at p. 80. 
For a casein whicha gift to a particular 
named church (i. e., using the local name 
of. the church building) was held to be a 
gift to the congregation—see Re Tyler (1901, 
45 S. J. 204). 


PARTLY CHARITABLE GIFTS . 

The donor may direct the trustees to hold 
the fund for certain specified objects, some 
only .of which are charitable, directing them 
to apportion the fund between those objects 
as they may think fit. Here there is no 
complete failure, for the trustees cannot 
appropriate the whole fund.to non-charitable 
objects. Therefore, they may apportion what 
fractions they think fit (though not all) of 
the fund to the charitable objects, and in 
default of apportionment the Court would 
apportion the fund equally between the 
charitable and non-charitable objects, 
equality being equity: Re Clarke (1923, 2 
Ch. 407); cf. Salusbury v. Denton (1857, 3 
K: & J. 529). Re Clarke (supra) should be 
carefully compared with Kendall v. Granger 
(5 Beav. 3805), Vezey v. Jamson (1 S. & 
St. 69), and (particularly) Hunter v. A.-G. 
(1899, A. C. 309), in order that its precise 
effect and limitations should be understood, 
noting the absence of: immediacy of obliga- 
tion or of overriding charitable intenticn in 
Kendall’s case. i 

(2) Mr. Justice Farwell ccnsidered that 
there was no general charitable int2ntion in 
Ward's case. “The testator desired to put 
his residue at the disposal of the Archbishop 
of Westminster for the purpose of promot- 
ing the welfare of Roman -Catholics in the 
British Empire, but the method to be ad- 
dopted by the Archbishop is left to his dis- 
cretion so long as the purposes are confined 
to educational or charitable or religious 
purposes.’ He thought that “a fund for 
, religious purposes for Roman Catholics in 
the British. Empire” was not confined to the 
‘advancement gf religion, although he agreed 
‘that a gift for etlucational purposes could 
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he read as being a trust for the advancement 
of education. N 

There are at least two decisions which 
are material. . 

(1) In Dunne v. Byrne (1912, A. C. 407) 
the testator. gave ¿the residue of his estate 
to the Roman Catholic Archbishop of 
Brisbane and his successor to be used and 


expended wholly or in part as such Archbi- 


shop might judge most conducive to the. 
good of religion in the’ diocese. Thise gift 
was held to be void for the very good reason 


that no Court could possibly enforce it,¢ 


There was no mere discretion as to the’shares 
in which’ the money should be applied bet- 
ween possible charitable objects. 
of the fund could the Court regard as 
being impressed with a charitable trust ? 
Such part (or all) as the Archbishop might . 
think fit. Until the Archbishop should by 
manifesting that he thcught fit to devote a 
specified part of the fund to the purpose in 
question’ there was no fixed part on which 
the Court .could seize. Moreover, such. 
manifestation might not take place uno tetw; 
and no one could tell whether there would, 
after the first partial application, be any 
further application of any part or parts of 
the fund. f 


(2) Another case worthy of note is Re 
Jackson (1930, 2 Ch. 389). There a fund 
was given tothe Archbishop of Wales for 
the time being to be paid and applied in or 


Howemtich ` 


towards the general fund of the Church in ° 


Wales, or in his discretion in any manner 
as he might think best for helping to carry 
on the work of the Church in Wales. It was 
held that the latter purpose was not neces- 


sarily charitable, being too indefinite. 5 


CONCLUSIONS 

The facts in Re Jackson approximate to 
those in Ward’s case, but with the difference 
that in the latter case there had to be a 
furtherance of ... religious purposes, and 
not merely a helping of the work of the 
Church (in Wales}. Now in Farley v. West- 
minster Bank Ltd. (1939, A. C. 430), on which 
Farwell, J., relied, the gift to the vicars and 
churchwardens was for “parish work.” In 
that case it was considered that, though some 
parish activities might amount to religious 
purposes, ‘‘parish work” was so wide a term 
that it could not be regarded as “charitable® 


` 


in the legal sense. A 


Admitting the close connection of the vicar 
and his churchwardens with the work of the 


ad 
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parish, it seems debatable whether one can - 
“equate ‘parish’ work or: parochial -purposes. | 


1941 . 


with religious purposes as Farwell, J., 
appears to have dope. i 

Again, it does not seem possible to accept 
the view that trusts for educational pur- 
poses are, but trusts for religious purposes 
are not deemed charitable (although those 
for the advancement of réligion are deemed 
charitable) as the learned Judge appears to 


‘have suggested. 


: Some firmer ground myst be found. It 
may ge said that the main.classes of charit- 
able objects so often referred to—relief of 


“ poverty, adyancement of education, advance- 
°” ment of religion and other purposes beneficial 


to the community—are only classes under 
which, valid charitable trusts will generally 
be found to fall. 

Thus, it is simple enough to find a case of 
an educational trust which is not charitable, 
2. e for the training of spiritualistic 
mediums: ke Hummeltenberg (supra). 
Similarly, if Ward’s case reaches the House 
of Lords the learned Lords will, it is hoped, 
find if necessary to consider whether some 
religious ptrrposes may be non-charitable. 


JOURNAL 19 


As the law siands at present it would seem 
that a trust ‘tfor the advancement of 
Christian principles’ (without more) ig 
charitable (Re Hood, 1931, 1 Ch. 240): and 
that the Church (or at any rate the Church 
of England) is an organisation existing for 
the instruction and edification of the publie 
(Re Walliams, 1927, 2 Ch. 283); but objects 
connected with the work of the church do 
not appear to be necessarily charitable: Re 
Bain (19380. 1 Ch. 224): And Re Davies 
(1932, 48 T. L. R. 539), briefly mentioned 
above, may require further mention. . The 
real question is whether there is any dis- 
tinction between purpozes or objects connect- 
ed with the work of a church and the general 
“furtherance of religious purposes.” This 
question of religious trusts was touched 
upon in Commissioners of Income Tax v. 
Pemsel (1891, A. C. 531); and it is clear 
that there is much room for argument. We 
think that trusts “for religious purposes” 
ought to be considered charitable even 
though they are solely for the benefit of a par- 
ticular sect, but there are difficulties.— L. J. 





Extracts from Contemporaries. 


Novelists and the law. 
Some of the older. novelists, and perhaps 
also some òf their successors in title, in seek- 
ing to develop their legal plots, not fre- 
quently made sad work of it, and probably, 


“if they were taken to task for so doing and 


were strictly on-their honour, would have to 
confess, as did Dr. Johnson when criticised 
by a lady for defining in his Dictionary the 
term “pastern” as “the knee of a horse,” 
‘Ignorance, pure ignorance.’ Their succes- 
sors in the realm of fiction have been more 
wary, for, if not lawyers themselves, as was 
Sir Walter Scott; they did not disdain to 


| fortify themselves by professional advice. 


George Eliot. 

. This accomplished lady gave us a series 
of brilliantly written works which, if they 
do not now quite hold the place they did 
a generation or so ago, must still be regard- 
ed as notable contributions to English lite- 
rature. While some of these were in process 
of incubation their author, when confronted 
with legal questions, was. wise in turning 
to experts for advice. While that great novel 
‘Felix Holt” was on the stocks, if such a 
phrase may be permitted, a legal question 
emerged on which the opinion of the fictional 
Attorney-General of the day had been taken 
and a portion of this is set out in chapter 


30. It is of interest to add that the novelist 
was indebted for this “opinion” to Frederic 
Harrison who is described in the Dictionary 
of National Biography as “a man of maseu. 
line temper and powerful intellect,” and was 
indeed in every way a remarkable man and 
thinker. 


Robert Louis Stevenson. 

As we all know, this writer's claim to 
literary distinction rests on his bewitching 
novelsand a number of volumes of equally 
entrancing essays. We can claim him also 
as a member of the legal profession, for he 
was called to tue Scots Bar and one day in 
the Parliament House—the Law Courts of 
Edinburgh — he accosted his friend Charles 
Guthrie, afterwards a judge of the Court of 
Session—with the words, “Guthrie, that 
simpleton So-and-So has actually sent me a 
case.» Now I have tasted blood, idle fellows 
like you will see what I can do.” It appears 
that he had in all four complimentary briefs, 
but the fees marked thereon were not extra. 


` vagant as they did not run into two figures | 


As we all know it was in literature, not 
in law, that he was to achieve distinction. 
Despite the fact that he had been admitted 
to the Bar and had actually been briefed, he 
did not disdain while writing “Weir of 
Hermiston” to take counsels opinion ag to 
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the correctness of a polntas to venue which 
-cropped up while that novel was in process 
‘of incubation ; and it.is of special interest to 
recall that the point was put to and answer- 
ed by Mi. Graham Murray, the then Solici- 
‘tor-General for Scotland, but whom we now 


‘know as Viscount Dunedin. 


‘Mr. Galsworthy. 
_: Like some of his predecessors in the ranks 
‘of novelists, Mr. Galsworthy sought to secure 
that-the legal accuracy of his works should 
Þe beyond cavil.’ On that account, when 
‘writing one.of them, he took counsel’s opl- 
mion, and it may be re-called that it was to 
Lord Macmillan that he turned for profes- 
‘sional ‘approval. When engaged on his 
novel “Maid in. Waiting’ he administered 
-what Lord Macmillan wittily described as a 
- geries of searching interrogatories on the law 
of extradition. As he said “A novelist has to 
‘tread so warily in these days, especially in 
‘matters that concern law or he rouses a hive 
‘of protestors.” Afterwards, in commenting 
on this, Lord Macmillan said that ‘if some 
higher critic can find a flaw in the proceedings 
for the extradition of Hubert Cherell I must 


take my share of the blame.” Solar as. the . 


present writer is aware no flaw has been 
discovered in the legal parts of the novel.-— 
L: To 


Are Lawyers Mercenary ? 

By those of a cynical turn,. particularly if 
they recall: fhe words of a great writer of 
the past, to, wit, John Milton, who de- 
clared, probably when in. an atrabilious 
mood, that what members of the profession 
really love aré “Tab contentions” and “‘flow- 
ing fees,” the -question formulated above 
‘would undoubtedly be answered in the 

“affirmative. Indeed, almost from a time that 
“memory runnéth not. to the contrary, 
lawyers have -been the butt of dramatists 


‘and novelists as regards their alleged weak- 
‘ness inthis matter, not indeed always in 
-a serious vein but voicing the thoughtless 
‘opinion of thé multitude based on ‘quite in- 
‘sufficient data. Little indeed does the 
“general public realise the immensity Of un- 
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remunerated work which lawyers, like the 
members of other professyons, are expected 
to perform, and which, in fact, in many in- 
stances they carry out, without fee or re- 
ward beyond the consciousness of something 


done for those ynable to bear, the cost 
entailed. 


Poor Litigants. 

These indeed have cause to be exceedingly 
grateful for the services rendered to ¢hem, 
which both branches of the profession will- 
ingly undertake. Perhaps the greater credite 
is due to the solicitor branch inasmuch as “ 
their labours are not spectacular’ in the 
same way as are those’ carried eut by 
members of the Bar, the latter, naturally 
cherishing the hope that their work- for 
poor litigants, though not directly rewarded 
in the shape,of ‘‘flowing fees’ may at 
least serve to bring them into notice and in 


time bring to their chambers: remunerative 


briefs. Their labours rendered gratuitously 
certainly deserve such a gratifying consum- 
mation. `- J 5 ; 


Return of Fees | 

The late Sir J ohn Hollams, the distin- 
guished solicitor, in his pleasantly written 
volume of reminiscences’ bearing the title 
“The Jottings of an Old Solicitor,” mention- 
ed a striking instance within his personal 
knowledge of a distinguished leader of the 
Bar who,’ on his. promotion to.the Bench, 
returned -all the fees which he had received 
on his brief in a case. which had not in fact 


been reached but to, the consideration of 
“which he had given both much time and 


thought. This, distinguished counsel was 
Sir Roundell Palmer, whom. we now recall 
as Lord Selborne,- the great Lord Chancel- 
lor, and the return. 0f the fees’ was the 
first intimation that Sir John Hollams had 
of Sir Roundell’s’ promotion to the, woolsack. 

That distinguished man and ` profound 
lawyer and judge, it will be remembered, 
devoted some ‘of his scanty. leisure ‘to, the 
compilation of the “Book of Praise,”. in- 
oe in the Golden Treasury Series.— 
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WITHDRAWAL OF PLEA. 


o 
A not unusual situation, particularly in 


~ ihe police.court, occurs where a defendant 


pleadg guilty to a charge, and then, on dis- 
covermg that the police statement of the 
facts «puts a more serious complexion on the 
alleged offence, decides to change his plea 
to not guilty. This was permitted to counsel 
for the defendant in a case at Croydon petty 
Sessions on 18th June, when a charge of dis- 
regarding traffic lights was heard. ° 
The defendant's counsel informed the 
bench that his client was prepared to plead 
guilty, but on the police witness stating the 
facts to the bench as they appeared to him, 
counsel asked to withdraw his plea and 
substitute a plea of “not guilty.” This was 
permitted, and the police witness was then 
Sworn and cròss-examined. The bench found 


the defendant guilty, but dismissed the case ` 


under the Probation of Offenders Act, 1907, 
on payment of four shillings costs. 

An interesting precedent on the with- 
drawal of a plea of guilty is to be found in R. 
v. Casbolt, 11 Cox C. Č. 385. In that case 
the accused pleaded guilty to a charge 
of night poaching. Later he applied through 
his counsel to withdraw his plea of guilty, in 
order to move an arrest of judgment on the 
ground that no proceedings had been taken 
within twelve calendar months as directed 
by s. 4 of 9 Geo. 4, c. 69, Byles, J., said that 
he would give a prisoner permission to with- 
draw his plea “to meet the real merits of the 
case. 

TA more remarkable case was that of R. 


v. Clouter and Heath, 8 Cox C. C. 237, in ` 


which the two prisoners were indicted for 
forgery and both pleaded not guilty. After 
the opening speech by counsel for the pro- 
secution, counsel for Clouter asked that he 
might be allowed to withdraw his plea of 
not guilty, and plead guilty. This was done, 
and the jury duly returned a verdict of 
gyuty, and the verdict was recorded. Later, 
lt giving evidence against Heath, he swore 
that although he altered the document in 
question, he did not know that it was forged. 
On being further questioned, he added that 
he had pleaded guilty under a misconcep- 
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tion of the nature of the charge. Bramwell, J., 
consulted with Crompton, J., and said that 
he should allow the prisoner to withdraw his 
plea of guilty, as he had sworn that it was 
pleaded by mistake. Heath was acquitted, 
but Clouter, who had been allowed twice to 
withdraw his plea, was found guilty, 

In the case of an application to withdraw 
a plea of not guilty and substitute a plea 
of guilty, any suspicion that the choice is 
not completely voluntary will dispose the 
court in the exercise of its discretion to 
refuse to allow the plea to be withdrawn. 
In R. v. King, 15 Cr. App. Rep. 13, the ap- 
pellant pleaded guilty before the magistrates, 
but pleaded not guilty at the assizes. On 
being asked by the court whether she would 


„like to withdraw her plea of not guilty and 
‘plead guilty, she had a conversation with the 


warder, and then pleaded guilty. She was 
sentenced to seven months’ imprisonment. 
In allowing the appeal on this and other 
grounds the court expressly bore in mind 
that there had been some conversation bet- 
ween the accused and the warder before she 
decided to change her plea from not guilty 
to guilty. 

Once sentence has been passed, it appears 
to be clear that a plea cannot be withdrawn 
so as to re-open the case. In R. v. Sell, 
9 C. & P. 346, the accused pleaded guilty to 
a charge of stealing, and sentence was 
passed upon him in the absence both of hig 
own counsel and counsel for the prosecution: 
Later his counsel applied to the Common 
Serjeant to allow him to retract his plea of 
guilty, and plead not guilty, and the prosecu- 
tion, offered no objection to this course being 
taken. On the Common Serjeant expressing 
a doubt as to whether this. could be done 
after judgment had been pronounced, it was 
argued that the court, during the session, 
had power over its own judgment, and 
might vary it in any way, and, if so, might 
get rid of it altogether. The Common Ser: 
jeant then referred the matter to Baron 
Gurney and Erskine, J., who were of opinion: 
that it might be done. Latereit was men- 
tioned to Gurney, B., in the presence of 
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Coleridge, J., and Gurney, B, said that 
Erskine, J., and himself had not previously 
appreciated that sentence had been passed 
upon the prisoner. Both judges stated that 


sentence having been prcnounced, ` the 


prisoner could not be admitted to plead not 
guilty. 

_ A more complicated situation arose in R. 
v. Plummer [1902] 2 K. B. 339, where three 
persons were jointly charged with conspir- 
ing together. One of them pleaded guilty 
and gave evidence against the other two, 
who were then found not guilty. Counsel 
for the defendant who had pleaded guilty 
then immediately asked to withdraw his 
plea as his client, he urged, was entitled tc 
an acquittal. The chairman refused to 
grant the application. It was held that 
though there could be no appeal if in fact 
the chairman had exercised its discretion, the 





court had not exercised its discretion, be- 
cause it acted on the errępeous opinion that 
it had no power to allow the withdrawal of . 
the plea. i 
In Canada the law appears to have gone 
a little further, and if a defendant has 
pleaded guilty owing to an obvious mis- 
apprehension and if it is clear that he 
never intended to admit the truth of a fact `. 
which “is an ingredient of his guilt, it is 9: 
the duty, according to R. v. Richmond (917) - 
29 Can. Coun. Cus: 89, of the presiding 
judge to offer to allow him to withdraw hig ø 
plea of guilty and enter a plea of not guilty. ° 
The decision was based on rather excep- 
tional circumstances, but b is quite possible 
that, given a similar degree of misapprehen- 
sion on the part-of.a defendant in an English 
court, a similar decision would be given : — 
S.J 
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OBSERVATIONS ON ELICITING TRUTH IN TRIALS. 


These guides to the practitioner are presented by David Perris of the Cleveland, Ohio, Bar, 
based on his exhaustive and practical study of the sabject throughout his forty years of practice. 


Books abound and authors delight in 
cataloging witnesses and then giving instrue- 
tions how that kind of witness skould be 
examined. For example, it is stated that 
there are stupid, pert, official, timid, ete., 
witnesses, and then the reader is directed 
to handle the type of witness in a particular 
and special way pointed out. 

‘The writer has never observed a witness 
who answered ‘to a particular description. 

In one case, the writer was terribly misled 
by the apparent inability of the witness to 
understand English, by the low grade of 
occupation, all of which would tend to keep 
him ignorant ‘and inferior mentally, but 
nevertheless underneath that deceiving ex- 
terior, the witness was: really a keen and 
shrewd man. He possessed a contradictory 
nature, in that though he lacked the pewer 
of expressing himself, he had intelligence. 
The writer thought the witness incapahle cf 
the shrewdness necessary to do the things of 
which he was accused, but which it was pcs- 
sible he may have done. The result was 
that the examination was made in accordartce 
with the appearance of the witness and 
failed, 

. So the writer would give this thought to 
the reader: every witness is an individual 
and must be treated accordingly, and the 
method which will fit that particular witness 


e must be evolved from one’s own learning, 


experience and preparation, and not from 
another's easy formula. 
A witness may be crafty and one may 


think because he is crafty, that the Advocate 
will not be a match for him, yet this very 
craftiness will be his undoing with a good 
ury. o o. 

' These criticisms are given in order to 
prepare the lawyer for the observations we 
shall make. As we see the problem of cross- 
examination, it is briefly this: to convince 
the jury that they have not‘heard the truth 
or all of the truth from the direct examina- 
tion. Everything comes down to that. _ 

You find in books reference to great trial 
lawyers and their methods as if that was all 
there was to the subject; in other words, 
that the choice of the right method insures 
success, 

Writers say that there are two, one the. 
smiling; and the other, the savage or ham- 
mer and tongs method;—that is, in the first, 
the. truth is wheedled from the witness; 
and the second, forced from him; and then 
it is said, that the one to prefer is the smil- 
ing method,- that rarely can the other 
succeed. l 

In our opinion, while the jury must never 
be antagonized, nor sympathy be won for 
the witness, one cannot because of fear, 
sacrifice where it is absolutely essential, the 
use ofthe method which can accomplish the 
result with that particular witness.” If the 
truth can be established on the whole case 
without the risk of offence, then, of course, 
one should never use forcefulness for thè 
sake of breaking down a particular witness. 
The experienced lawyer knows that while he . 


e 
1941 


must keép on top and not be losing as each 
step or episode ofgthe trial proceeds, he does 
not lose unless as a whole the jury feels the 


_ truth is against the lawyer, and that his 


side ought not to win;- so one can risk 
exceptions at times fore the major good, 
though one may not sacrifice that part of 
the case which is indispensable. 

It has been our expeiience that the 
examiner seldom is able to extract the truth 
fron a witness unless he knows what the 
truth really is; indeed, with the exception 


~ of the witness who lacks the power of ade- 


quate *expression, or who has been a poor 
observer, no one can be forced to admit or to 
supply the truth anless he feels that the ex- 
aminer does know the whole truth. 
Sometimes imagination or inference may 
enable the examiner to realize what the 
truth ought to be and by adapting his ques- 
tions to such suppcsition, obtain the con- 


- firmation needed; but. it is amazing how 
- often the other lawyer fails to suspect what 


his opponent knows. and, therefore, is de- 
feated; when if his preparation has been 
adequate, his cross examination would have 
been successful. In other words, one cannot 
elicit what one does not know enough to seek, 
‘Another thing that we wish to point out, 
and which took the writer years to learn, 
and that is that more powerful than the 
words of the witness or the examiner’s skill 
in questioning is the reaction that the wit- 
„Ress makes upon the jury,so they can realize 
elther unaided or through the examiner's 
co-operation, the’real character of the witness. 
_ A great lawyer who possessed renown as 
a great advocate and examiner, himself 
summed the matter up, when he said: “There 
is nu such thing as superior cross-examina- 
tion, it is the witness-who is superior or in- 
ferior to the cross-examination.” The truth- 
ful, the intelligent, the witness who knows, 
and who has learned how to conduct himself 
in the court room, will catry conviction in 
spite of all of the arts of the cross-examiner. 
It is stated that there -is a choice of two 
objects to be sought in cross examination; to 
destroy the witness’s credit or to destroy his 
story, though’ sometimes: bcth can be attain- 
ed, and that the proper choice will win a 
case where the wrong one may lose it. We 


add a third, and that is, the revelation to | 


the jury of the witness as he really is, his 
moapives, ¿nis relation tothe case, and what 
sueh a witness with the character revealed 
could be expected to have done. 

eo illustrate, a lawyer, having to cross- 
examine a witness who bore a good reputa- 
tion in the community, but whom his client 
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accused of fraud; did not attempt to get him 
to make admk&sions. because he knew he 
could not, as the witness was alert, poiséd 
and resourceful. .The examiner bent his 
energies, however, to showing that he was 
the type of man who could easily deceive, 
No one suspected the purpose of the ex- 
aminer, but when in argument, the examiner 
pointed to the fine appearing defendant and 
said, “Look at him. Isn’t he convincing ?” 
the realization came to the jury that he was 
just the type of man who would act as claim- 
ed by the plaintiff, and that he did deceive 
the plaintiff. The case was won. 

Books abound in suggestions and direc- 
tions which sometimes seem in contradiction. 
For example, it is stated that witha dis- 
honest witness, the questions must be rapid, 
that one must jump about, so that the wit- 


‘ness be not able to suspect the object of the 


questions. Other authors say that the jury 
and the court should always be able to un- 
derstand the purpose of the cross-examina- 
tion and that the questions should not be put 
so fast that the jury cannot get them or the 


answers to them. All we can Say is that one 


must act according to the needs of the 
moment. Sometimes a rapid fire of ques- 
tions is. essential, but we have seen as good 
results obtained by a fewstriking and power- 
ful ones for which the jury could see the 
reason once the inevitable answers were 
made. 

Questions can be put so as to visualize 
and be in themselves an argument though 
technically not.argumentative. To illustrate, 
in a case where the plaintiff claimed the 
defendant had represented to induce him to. 
buy a lot that he would buy the adjoining 
property, and restrict it to residences, the 
defense was that no such representation was 
made, and that the plaintiff knew what was 
going to be on the adjoining property before 
he commenced to build. 

Consel was informed that the plaintiff 
had changed the plans of the house, so as to 
install large windows in the dining room 
and tall French windows in the living room. 
If the advocate could get him to admit the 
change and the reason therefor, he could 
prove plaintiff's knowledge and defeat the 
case. Counsel caused the witness to admit 
that the windows had been changed. In in- 
terrogating about, yet describing the French 
windows, counsel asked, “These windowse 
reached from “the floor to near the ceiling ?” 
and the witness replied, ‘‘Yes;”’ and “You 
could see through these French windows a 
distance of three to four hundged feet,” and 
plaintiff said, “Yes; ” ande then the witness 
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student can amplify and render helpful to 
himself. 


:was asked, “And when you sat in your chair 
and looked out through” these Jrenth 
Windows, there was nothing to obstruct your 
view to the next street.’ The witness an- 
‘swered “Yes.” 

At once the jury visualized the family of 
-the witness sitting in the living room and 
‘looking through the French windows which 
were on the east side of the house and facing 
‘the adjoining lot; and as they visualized the 
witness and his family sitting in the chairs 
in the living room, they also realized that 
the object of the change of windows was so 
that they could look out upon the adjoining 
-property as it was not to be given up to 
residence use, but open as a park for an 
institution; that, therefore, the plaintiff 
knew before he began to build just what 
was going to be on the adjoining premises, 
and that there either had been no such re- 
presentation or it was immaterial. 

In another case, where a plaintiff sued the 
defendant for preparing carelessly plans for 
a residence, as a result of which it was 
claimed the home was improperly built, tbe 
plaintiff alleged that the defendant had re- 
presented himself to be an architect. As a 
matter of fact, the defendant was not an 
architect but a contractor. 

The plaintiff on cross-examination was 
handed a bundle of plans and asked when 
he had first seen the plans. The witness 
hesitated, and then said, “Why I could not 
say when I first saw them, because they 
were made in my office by the young men,” 
the plaintiff being himself in charge of an 
engineering department at some company. 

Under the principles of psychology which 
governed the framing of the question, the 
witness was caused to revive the actual scene 
of making the plans, and thougha shrewd 
man, he was put off guard, with the result 
that he gave himself away and revealed the 
truth. 

This in the writer’s opinion explains what 
should be the keystone of the examination, 
—that mere manner and method are not as 
important as the content of the question and 
its effect in obtaining a disclosure of tke 
truth. Mr ak 

We believe that every lawsuit is a contest 
between minds; and that thought and study, 
tact and good sense are most important and 
that the mediocre mind cannot by rules 
supply intellectual force. ; 

It has not been our intent m view of what 
we have above said as to the existence of 
adequate literature cto give no more than a 
few principles, which, we believe, the careful 
a 
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In conclusion we Wala. it helpful to for- 


mulate these working rules: 


l. Have a thorough command of the case 
in all of its phases, WA 

2. Use the words and methods which fit 
your own personality Don’t copy; - be 
yourself, and don’t try the impossible. 

3. Watch the .witness when lie ison the ° 
direct examination and his impression 
upon the jury, but make no note except 
that which is indispensable;, train your e 
memory so that you can direct your ° 
attention to what is going on in the 
court room, and keep yourself free to 
think and plan. 

4. Adapt your method to the witness, and 
consider always the relation of what you 
are doing to the entire case and its effect 

. on the jury. Remember it is not the 
scientific truth that wins the case, but 
what the jury feels is the truth and the 
right thing for them to do in view of that 
feeling. 

9. Keep control of yourself. Do not show 
elation nor be downcast if a mishap - 
occurs while you are questioning.. 

6. Do not cross-examine for its own sake 

“but because you-need to. If cross-ex- 
amination will not help you, do not do 
it. Remember also that a pretence of 
cross-examination can sometimes suffice, 
where a real effort might fail. 

7, Remember that it is important how you 
phrase your questions,’ and ‘that occa- 
sonally it may be nece-sary, in order to 
phrase them properly to prepare ques- 
tions in advance, but do not bécause you 
have prepared questions of a plan of 
cross-examination use the questions or 
plan, when circumstances show them 
unsuitable. 

8. Adopt your tone and manner to the 
witness and to the nature of the case 
and the circumstancas, make -sure that 
you are always understood and that 
your question is fair. Tricky . questions 
and methods; may succeed, but there 
may be a juryman smart enough to see 
through them. 

9. Make yourself famili&r with trials, past 
and present, and their teachings, so 
that they become part of yourself; but 
never surrender to them your ogn 
good judgmeut, because of what is sgid 
in some book or by some famous trial 
lawyer to have succeeded:—Case and 
Comment, 
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“Mm The question of the kind of direction 


which must be given to the jury in a cri- 
minal trial in which the defence of drunken- 


` ness iseraised was recently (7th July) argued 


in the Court of Criminal Appeal in R. v. 
Jennings (The Times, 8th July). 

In that case the court dismissed an appeal 
from a conviction for murder. The facts 
were that on the material date, 26th January, 
1941, the appellant had spent the time bet- 
ween 6.30 p.m.and 10-30 p.m. almost con- 
tinuously drinking. He had about seven 
whiskies and at least 104 pints of beer. 
He was a soldier; and when he returned 
to barracks at about 10.30 p. m. he was talk- 
ative and merry. Later, his condition de- 
teriorating, he put on running shoes, took 
his rifle, and went out, as he said, to do a 


_ break. 


He went to the back door of the N. A. A. 
F. I. canteen and unsuccessfully tried to 
break the lock by firing several shois at it. 
He then went to the front, having heard a 
voice from inside the building, and he fired 
at random towards a shaft of light thrown 
across the road by the opening of a front 
door. His motive in shooting he said, was 
to scare off pursuit and enable him to 
escape. 

The prosecution's case, however, was that 
the appellant entered the canteen, shot the 
caretaker, who was afterwards found killed, 
with a bullet in his body, and escaped with 
the money in the till. 

On behalf of the appellant, it was argued 
that the jury should have been asked to 
say whether, having regard to his drunken 
condition, the appellant had in fact formed 
the intention necessary to justify a verdict 
of murder. In “dismissing the appeal, the 
Lord Chief Justice referred to R. v. Beard 
(14 Cr, App. Cas. 149), and said that the 
epurt dsubted in any case whether the ques- 
tion of drunkenness had the critical import- 
ance which had been suggested by counsel’s 
argument. 


There can be no doubt that wherever the 


. facts justify it, the defence of drunkenness 
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THE DEFENCEOF DRUNKENNESS 


is of such critical importance that judges 
must carefully study and apply the classic 
House of Lords’ decision in R. v. Beard 
[1920] A.C.479. It may be recalled that 
in that ease Bailhache, J., in summing up, 
appeared to apply the test applicable where 
the defence of insanity is raised. He direct- 
ed the jury tha’ the defence of drunkenness 
could only prevail if the accused by reason 
of his drunkenness did not know what he 
was doing or did not know that he was doing 
wrong. He gave as an instance the case of 
a man who cut the throat of a woman, 
thinking, that he was cutting the throat of 
a pig, but added that if a man said that 
he was mad, and turned into a brute by 
drink, it was no defence, unless he satisfied 
the jury that he was so far out of his 
senses that he did not know what he was 
doing. 

The Court of Criminal Appeal held that 
this was animproper direction, being ap- 
plicable to insanity and not to drunkenness 
defences, and not being satisfied that the 
verdict would have been the same if the 
proper direction had been given, substi- 
tuted a verdict of manslaughter for that of 
murder, 

Lord Birkenhead delivered the judgment 
of the House of Lords, and examined the 
history of the law as to drunkenness in 
its relation to criminality. He said that 
unt early inthe ninteenth century volun- 
tary drunkenness was never an excuse for 
criminal misconduct—indeed, the classic 
authorities asserted that drunkenness must 
be considered as an aggravation rather than 
as, 4 defence (Hale, P. ©., 1,32; Hawkins, 
P. C. 1, c. 1, s. 6; Coke upon Littleton 247a 
and Bl. Comm. IV, c. 2, s. II, p. 25.) This 
rigidity of rule was gradually relaxed in the 
nineteenth century. 

With regard to the cases, his lordship 
stressed a peint which is frequently for- 
gotten by counsel, that the judge, when 
directing the jury with regard to the circum-¢ 
stances of a particular case, was not writing 
in abstracto a treatise on the Criminal law, 
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and that his words rhust always be con- 
sidered with reference to the special facts 
then before the jury. 

His lordship then examined the cases de- 
cided in the nineteenth century, and set 
out his conclusions from them under three 
heads : (1) That insanity, whether produced 
by drunkenness or otherwise is a good de- 
fence, but the distinction between the de- 
fence of insanity inthe true sense caused by 
excessive drinking, and the defence of 
drunkenness which produces: a condition. 
such that the drunken man’s mind becomes 
incapable of forming a specific intention, has 
been preserved throughout the cases. (2) That 
evidence of drunkenness which renders the 
accused incapable of forming the specific 
intent essential to constitute the crime 
should be taken into consideration with the 
other facts proved in order to determine 
whether or not be had this intent. (3) That 
evidence of drunkenness falling short of a 
proved incapacity in the accused to form the 
intent necessary to constitute the crime, and 
merely establishing that the mind was 
affected by drink so that the accused more 
readily gave way to some violent passion, 
does not rebut the presumption that a man 
intends the natural consequences of his 
acts. 
His lordship then examined R. v. Meade 
[1909] 1 K. B. 895, a case of violent and 
brutal wife-emurder. Lord Coleridge, J., in 
that case directed the jury by pointing out 
that knowledge of the consequences of a 
person’s acts was not presumed in the case 
of an insane person, but that where it was 
part of the essence of a crime that a parti- 
cular motive (meaning intent) shall exist in 
the mind of the one who does the act, the 
law declares this—thatif the mind at that 
time is so obscured by drink, if the reason 
is dethroned and the man is incapable there- 
fore of forming that intent, it justifies, the 
reduction of the charge from murder to 
manslaughter. In upholding this view of 
the law, Darling, J., in the Court of 
Criminal Appeal, said that the presumpticn 
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that a man intends the natural consequences 
of his acts may be reMatted in the case 
of a man whois drunk by showing that \ 
his mind was so affected by the drink he 
had taken that he was incapable of knowing 
that what he wasrdoing was dangerous, i e., 
likely to inflict serious injury. , 
Lord Birkenhead said that the pronosition- 


in Meade’s case in its wider application could e 


no be supported by authority. He-pointed 
out that Darling, J., stated that he d#l not 
wish to extend the .ambit of the older cases, 
and therefore,. while it might ‘apply to a”. 
case of violence done with intent to do 
grievous bodily harm, as in Meade’s case 
it could not apply to a violent act donein | 
furtherance of what was itself a felony, i. 
€., rape, as in Beard’s case. 
With regard to the actual direction of 


` Bailhache, J., Lord Birkenhead said that 


the distinction between insanity and drun- 
kenness asa defence was preserved through- 
out the cases. He pointed out that in Meade’s 
case the Court of Criminal Appeal approved 
the direction because the judge had suff- 
ciently warned the jury’ that there wasno 
plea of insanity. He also said that the judge 
should not introduce the question whether 
the prisoner knew he was doing wrong in a 
defence of drunkenness where insanity was 
not pleaded, as it was bound to be perplex- 
ing to a jury to have to decide whether, 
if a drunken person knew what he was 
doing, he knew also that he was doing e 
wrong. . % 

The appeal by the Crown was allowed and 
a conviction of murder was substituted, as 
there was no evidence that the accused was 
too drunk to form the intent of com nitting 
rape. ° 

It is easy to attack a summing up on the 
ground that there has been some misdirec- 
tion, but in these cases misdirection is almost 
invariably in favour of the prisoner, and 
therefore unless itis obvious that the jury's 
mind has been confused by the misdirection, 
ee better not to pursue the criticism.— ` 





CRIMINAL LIABILITY OF COMPANIES. >, 


An interesting point arose in a prosecn- 
tion at Birmingham under Art. 2 (1) of 
the Fire Prevention (Business Premises) 
Order, 1941 (S. R. & O., 1941, No. 69) on 5th 
June. 

A brewery company was defendant to a 
charge of falling to make proper and 
adequate.-arrangements for combating fires 


. ab one of their licensed houses, contrary to 


the above order. It was alleged that the 
company was “the occupier” through the 
medium of the manager whom it appointed 
to manage the premises on its behaFi. 
The prosecution put their case on ‘the hasis 
of ‘constructive occupation.” | e 

They conceded, however, that if the 
licensed . premises in question had been. let 


to a tenant the brewery’ company could y i 


e e 
. @ e 


/ 


E 
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not then be described as being in any 
sort .of occupatigh, constructive or other- 
wise. 

For the ‘company it was argued that the 
order was like the Rent Actsin that it 


` did not extend to fictitibus persons, such 


as limited companies, who were incapable 


. of physical occupation. This contention was 


accepted by the stipendiary magistrate, who 
dismissed the summons. 

Tee general principle of law with regard 
to the criminal liability of limited com- 
panies was laid down in the Interpretation 
Act, 1889, s. 2 (1), which provides that in 
the construction of every enactment relating 
to an* offence putishable on indictment or 
on summary conviction, the expression 
“person” shall, unless the contrary intention 
appears, include a body corporate. 

On the question of mens rea, Channel, 
J., in Pearks, Gunston and Tee, Lida v. 
Ward [1902] 2 K. B. 11, pointed out that in 
ordinary cases a corporation could not be 
guilty of a criminal offence nor could a 
master be liable for offences by his servants 
owing to absence of mens ret. There 
were, however he added, exceptions to 
this rule in the case of quasi criminal 
offences which the Legislature has absolu. 
tely forbidden because it thought it so 
important to prevent the particular act 
from being committed. In such cases mens 
rea was irrelevant, and the master, who 


e had in fact done the forbidden thing through 


his servant, was responsible, and liable to 
a penalty. Channell, J., said that exactly 
the same principle applied in the case of 
a corporation, and, therefore, the company 
defendant in that case could be convicted 
of the offence under s. 6 of the Sale of 
Food and Drugs Act, 1875, of selling to 
the prejudice of a purchaser an article of 
food which was not of the nature, substance 
and quality of the article demanded by the 
purchaser. 

In Chuter v. Freeth and Pocock, Ltd. [1941} 
2 K. B. 832,836, Lord Alverstone, C, J., 
went so far as to say that there was no 
reason why acorporation should not givea 
false warranty without reason to believe 
in its truth within s. 20 (6) of the Sale 
of Food and Drugs Act, 1899, as it could 
do so through its agents, and through its 
agents it could believe or not believe, as the 
cgse might be. 

“Again, in Monsell Brothers v. London 
& North-Western Railwuy Co. [1917] 2 
KK. B. 836, Visconnt Reading, O. J., said 
that . the language and purpose of the 


e railway Clauses „Consolidation Act, 1845, 
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ss, 98 and 99, shotved that the Legislature 
intended to fix responsibility on the principal 
for the quasi-criminal act of givinz a falst 
account with intent to evade payment of 
tolls if the forbidden acts wer: done by 
his servant within the scope of his en- 
ployment, As Atkin, J, pointed out (p. 816:, 
the accouut would certainly be, prepared 
by a clerk, servant or manager. Atkin, J. 
said that in order to ascertain whether 
a particular Act of Parliament has the 
effect of prohibiting an act or enfor7ing a 
duty in such a way as to make the pro- 
hibition or theduty absolute so as to make 
the principal liable for acts done by his 
servants, regard must be had to the object 
of the statute, the nature ofthe duty laid 
down, the words used the person upon 
whom the dufy was imposed, the person 
by whom it would in ordinary circum- 
stances he performed, and the person upon 
whom the penalty was imposed. 

Obviously a company or anyone else can- 
not be a “rogue and vagabond” through 
its servants or in any other way (Howke 
v. E. Hulton and Co. Ltd. [1909] 2 K. 
B. 93) for offering prizes in connection 
with an alleged lottery contrary tos, 41 of 
the Lotteries Act, 1823. Again, a corpora- 
tion cannot compound drugs and, therefore, 
could not be convicted of an offence against 
s. lof an Act of 1863, which forbade the 
selling or keeping open shop for retailing, 
dispensing or compounding poisons unless 
the person selling or keeping open shop 
was a pharmaceutical chemist within the 
meaning of the Act (The Pharmaceutical 
Society v. The London and Provincial 
Supply Association, Ltd, (1880), 5 A. C. 
857). Nor could acompany wilfully pretend 
to be qualified to act asa solicitor contrary 
to s. 46 of the Solicitors Act, 1932, for, as 
Avory, J, pointed out in Law Society v., 
United Service Bureau, Ltd. (1934) 1 K. RB. 
043, 349, the possession of a practising cer- 
tifica‘e is an essential condition to the 
qualification of anyone to act as a solicitor, 
and a corporate body cannot’ pass the final 
examination provided by the Act, and 
cannot, therefore, apply to be admitted as a 
solicitor, and, of course, being so incapable, 
cannot have the practising certificate men. 
tioned in s, 46. 

The Fire Prevention (Business Premises) 
Order, 1941, para. 2 (1), under which the Bir- 
mingham prošecution was brought, provides 


that every ‘occupier’ of premises to which e - 


the order applies shall make proper and 
adequate arrangements for the purpose of 
securing that fires occurrirfe at the premises 
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as the result of a hostile attéck will be 
immediately detected and” combated. It 
might well be argued that the clause con- 
tempiates offences by corporations in exact- 
ly the same way as offences by corporations 
were contemplated in Chutre v. Freeth, 
supra, and Monsell Brothers v. London & 
North-Western Railway Co., supra. It ap- 
pears, however, that the learned stipendiary 
magisrate at Birmingham was impressed by 
the suggestion that a company could not be 
in physical occupation of premises. It is 
not correct, however, that occupation must 


Extracts from Contemporaries. 


Offences Against Society 

It has been laid down that'the essence of a 
crime is that it is a wrong of injury com- 
mitted against the community and is thus 
distinguishable from a tort or private wrong 
against an individual. As the same act may 
constitute both a crime and a tort, it is not 
easy for laymen to appreciate the definition 
of crime, especially as many crimes seem to 
concern the community very little, and an 
injured individual very much. 

Present day conditions sometimes illus- 
trate vividly the public wrong involved in 
certain crimes. Stealing may be aggravated 
by the nature of the goods stolen, where 
such articles are scarce or particularly 
necessary to our wareffort. Sentencing four 
men to penal servitude, at Birmingham 
Assizes, for stealing butter, Mr. Justice 
Stable said the crime was deliberately 


be physical, for, as Avory, J., pointed out , 
in Bruce v McManus [19%] 3 K. B. 1, the 
ordinary legal significance of the word 
“occupation” is “control” (see article on 
“Meaning of Occupier,” 84 Sol. J., p. 387). 
There would appear to be nothing, in the 
paragraph in question to exclude the crimi- 


ual liabilily either of corporations or of', 


masters for the acts of thelr servants, and 
for the sake of the efficiency of fire-fighting 
schemes throughout the country it is to be 
hoped that the Birmingham decision will’ 


not be generally adopted.—S. J.e | of 


planned, which was itself bad enough in 
peacetime, but to-day the country was in the 
position, of a besieged fortress and the enemy 
had been striking at a vital spot in our food 
supply. ; 

On the same day in another court, a ma 
was sentenced to twelve months imprison- 
ment for stealing 290 units of petrol and for 
falsifying documents connected with the 
supply of petrol. 

Food and petrol are both essential to the 
life of the community. To steal food, 
especially rationed food, or to dispose dis- 
honestly of petrol, is to offend not only 
against the owner of the property but also 
against the whole nation. Rex v.or as the 
Americans have it, The People v. an offender 
seems appropriate in a way that is not so 
often realised in peacetime criminal pro- 
secutions,— J. P. . 


REVIEW 


The Indian Limitation Act (IX of 1908), 
Vol. |, 2nd Edition, sy V. V. CHITALEY 
AND K. N. ANNAJI RAO. 

This book needs no introduction. The very 
fact that a Second Edition has been called 
forin such .a short time as three years of 
the publication of its First Edition, is an 
ample proof of its worth to the legal pro- 
fession. During these three years the case- 
law on the subject has immensly incregsed. 
Many new important pronouncements ‘by 
their Lordships of the Privy Council were 
made. All these, find their proper places in 
this work. 

The learned authors have paid special 
attention to the footnotes. They include 
critical notes and other matters which could 
not be conveniently given in the body and 
which could not, at the same time, be passed 
over. The praciitioners will find this of 
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great practical use ir preparing their briefs. 
The authors have endeavoured to take a 
comprehensive view of the subject, and pre- 
sent itina systematic way, with scientific 
exposition of the underlying principles, with 
their valuable submissions. From the 
various judgments of the various High 
Courts we find that the First Edition was in- 
variably made use of, and the views expound- 
ed therein by the learned authors were in- 
variably approved of by tne learned Judges. 
They shall find this Editiog of much more 
use. K 

There is a new feature in this Edition. 
The addition of a table of cases, it is hoped, 
will enhance the utility of the book. ° ° 

This Edition is sure to be a great success 
like its predecessors—the famous commen- 
taries on Codes of Civil Procedure and Oh- 
minal Procedure, by the same authors. 


» 
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REQUISITES OF VALID CONTRACT. 


Delivering judgment in the recent case 
of Scammell and Nephew Limited v. H. C. 
and J. G. Ouston (164 L. T. Rep. 379), Lord 
Matgham said that it was a regrettable fact 
that there were few,if any, topics on which 
there seemed to be a greater difference of 
judicial opinion than those which related to 
the question whether a result of informal 
letters or like documents a binding contract 
had been arrived at. The learned Lord went 
on to recall that persons unassisted by those 
with legal training were not always accustom- 
ed to.use words and phrases with a precise 
or definite meaning. In order to constitute 
a valid contract the parties must so express 
themselves that their meaning could be 
determined with a reasonable degree of cer- 
tainty; for, unless that could be done, it 
was impossible to hold that they had the same 
intention. Consensus ad idem would be a 
matter of mere conjecture, 

That general rule applied somewhat differ- 
ently in different cases. In commercial 
documents connected with dealings in a trade 
with which the parties were familiar the 
court was very willing, if satisfied that the 
parties thought they were making a binding 
contract, to imply terms; and, in particular, 
terms as to the method of carrying out the 
contract, which it would be impossible to 
supply in other kinds of contract. The object 
of the court, Lord Wright observed in the 
Same case, was to do justice between the 
parties, and the court would do its best, if 
satisfied that there was an ascertainable and 
determinate intention to contract, to give 
effect to that intention, looking at substance 

and not at mere form. It would not be 
deterred by mere difficulties of interpreta- 
tion. Difficulty was not synonymous with 
ambiguity so long as any definite meaning 
could be extracted. But the test of intention 
¢was te be found in the words used, and, if 
“those words “considered however broadly 
and untechnically and with due regard to all 
“just implications” failed to evince any definite 
“meaning on which the court could safely act, 
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the court had no choice but to say that there 
was no contract. 

With these general principles in mind a 
brief review of a few of the recent cases may 
be profitably undertaken, 

Hillas and Company v. Arcos Limited 
(147 L T. Rep. 503) was the case of a con- 
tract to supply Russian timber in 1930. The 
buyers also had an option to purchase a 
further 1,00,000 standards in 1931. This 
option was in vague terms and did not specify 
either what kinds or sizes or qualities were 
to be supplied, or the dates, or the ports of 
Shipment or discharge. The option was 
exercised and the House of Lords held that 
the parties intended to enter, and did in fact 
enter, into a complete and binding agreement 
not dependent on any future agreement for 
its validity. Both as regards the quality 
and description of the goods and the times 
of delivery and shipment the contract was 
neither uncertain nor incomplete. 

Lord Tomlin thus described the position: 
“The governing principles of construction 
recognised by the law are applicable to 
every document, and yet none would gainsay 
that the effect of thelr application is to some 
extent governed by the nature of the docu- 
ment. On the one hand the conveyance of 
real estate presenting an artificial form 
grown up through the centuries and em- 
bgdying terms of art whose meanings and 
effect have long since been determined by the 
courts, and on the other hand the formless 
document, the product of the minds of men 
seeking to record a complex trade bargain 
intended to be carried out, both fall to be 
Construed by the same legal principles, and 
the problem for a court of construction must 
always be soto balance matters, that with- 
out violation of essertial principle the deal- 
ings of men may as far as possible be treated 
as effective, and that the law may not incur 
the reproach of being the destroyer of 
bargains,” 4 

It was emhasised in the last case that there 
was a complete and binding ‘agreement not 
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dependent on any future agreement for its 
validity. At first sight this consideration» 


might appear fatal to the contract which the 
Court of Appeal upheld in Foley v. Classique 
Coaches Limiled (151 L. T. Rep. 242; (1934) 
9K. B. 1) where an agreement for the sale 
of land was subject to the conditicn that the 
, purchasers would bay petrol for a pump 
erected on the land from the vendor “at a 
price to be agreed by the parties in writing 
from time to time.” But the court held that 
there must be implied words to the effect that 
failing agreement, the price of petrol was 
to be bought at a reasonable price to he 
determined under the arbitration clause in 
the contract. The contract was an ordinary 
one to purchase petrol from a particular 
erson, and there was an effective and. en- 
forceable contract. 

It was quite true, Greer, L.‘J., observed, 

that one could not add to a contract an im- 
plied term inconsistent with the express terms 
but in a suitable case one could imply a 
term. Compare May and Butcher Limited 
v. Regem ((1929) 151 L., T, Rep. 246) where 
in the words of the same learned Lord Justice 
“there was no consideration, unless it be 
that a terms to agree a price in the future 
was a consideration.” 
_ It was perfectly possible, Lord Buckmaster 
said in the course of his judgment in the 
case last mentioned, for two people to con- 
tract that they would sign a document which 
contained all the relevant terms, but it 
was not open to people to agree that they 
would in future agree upon a matter which 
vital to the agreement between them, had 
not then been determined. 

The position as regards hire-purchase 
agreements must be considered in light of 
the fact that the law has not defined and 
cannot of itself define what are the normal 
and 1easonable terms of such agreements. 
As Lord Wright said in Scammell’s case 
(sup.): “Though the general character vf 
such an agreement is familiar, it is neces- 
sary for the parties in each case to agree 
upon the particular terms.” 

The learned Lord suggested that the court 
might, if supplied with appropriate ewi, 
dence, be able to define what were the terms 
of such an agreement if for example, it were 
stipulated that there should be “a usual’ 
hire-purchase agreement. But there was 
nothing of that kind in the case before the 
House. b 
“The necessity for the parties’ agreement 
dn the various terms follows from the com- 
plex nature of, a hire-purchase agreement, 
It is not, as Lord Wright recalled, a con- 
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tract of sale, but of bailment. The owner 
of the chattel let it gut on hire, 
for a periodic rent on the¥terms that on 
completion of the agreed number of pay- 
ments, and on due compliance with the 
various terms of the agreement, the hirer 
was to have the optidn to buy the chattel on 
payment of a nominal sum. T e condition 


automatically on completion of the agreed 
payments but merely have an option to pur- 


was not to become owner ` 


chase had been adopted to. avoid difculttes | 


under the Factors Act, 1888, and the Bills 


of Sale Acts (Helby v. Matthews C2 YTY 


Rep. 814; (1895) A. ©. 471), McEntire v. 
Crossley (72 L.T. Rep. 78]; (1895) A. C. 
457). While the bailment continued “the 
property remained in tne seller. Such a 
contract, though not a contract of sale, was 
used in practice to carry out a sale trans- 
action, with the advantage to the buyer -of 
credit facilities, Though the property in the 
chattel did not pass while the agreement 
was current, the hirer got the use of ib. 
What would be the price ifit were a Con- 
tract of sale had to be increased by what- 
ever sum was necessary for interest and 
bank charges until the periodic instalments 
had been discharged. Terms must accord- 
ingly be arranged in respect of the period 
of bailment as to user, repairs, insurance, 
rights of taking possession on the hirers’ 
default and various other matters. 

The question in. dispute in Scammell’s 
case arose out of a transaction between the 
plaintiff- respondents and the defendant- 
appellants for the purchaSe and sale of a 
motor vai in consideration of a payment 
and the delivery to the prospective sellers of 
the prospective buyers’ old former vehicle. 
We shall refer to the *parties as “buyers” 
and “sellers” though in fact, as it was held 
no sale took place. Throughout the negotia- 
tion it was made clear that the buyers 
wished to obtain the new vehicle on hire- 
purchase terms. Ina letter acknowledging 
the receipt of the sellers’ acceptance of their 
order the buyers wrote: “This order is given 
on the understanding that the balance of 
purchase price can be had on hire purchase 
terms over a period of two years.” 
~ The House of Lords reversed decisions of 
Tucker, J., and the Court of Appeal (Slesser, 
MacKinnon and Goddard, L. JJ.) and held 
that there was no contract. Lord Maug- 
ham’s temarks as to the difference of thes 
judicial opinion in cases of this character” 
are strikingly exemplified in the views 
taken by their Lordships in 

Tucker, J., regarded the above. quoted 
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the courts below. ° 
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sellers 


_ the master 
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1941. : 
words of-the letter as a conditicn precedent 


to the contract becoming an effective contract 
and held that, as tf sellers had repudiated 


“ the, contract on wrong grounds, they could 


not rely on the necessity for the buyers 
showing that that condition had been ful- 
‘filled. $ A ` : 

All the menkhers of the Court of Appeal 
régarded the sentence as a term of, and 
not aS acondition precedent to, the con- 
tract; but they differed as tothe construction 
of the contract. According to Slesser, L. J., 
the contract might be carried out in any 
ee of several specified ways but it was 
for the buyers within a reasonable 
time, in a reasonable way, to produce 
some method whereby they could under 
the conditions of a hire-purchase agree- 
ment satisfy their undertaking by one 
way or another through such an agreement 
to pay the sellers. MacKinnon, I, J., 
thought that by the alleged contract the 
undertook to procure a finance 
company to purchase the van from them, and 
to hand over its possession to the buyers 
under the terms ofa hire-purchase agreement 
pursuantto whico the buyers would ulti- 
mately pay to the finance company the price 
named reduced by the allowance on the van 
given in part exchange, which sum would be 
paid to the finance company by the sellers. 
Goddard, L. J., viewed the alleged contract 
as a contract by the sellers to put the buyers 
in possession of the van for the sum named, 
epart of which was to be satisfied by deli- 
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very of the older van, and part of which 
was to be s&tisfied by instalments over two 
years, being 24 monthly instalments, and, 
that it was a matter for the choice of the 
sellers how the hire-purchase terms of the 
alleged contract was to be carried out. These 
divergent views are more fully dealt with 
in Lord Russell of Killowen’s judgment in 
the House of Lords. ° 

The judgment of the House may he indicat- 
ed by quoting the following words of the 
same learned Lord. The sentence, he said, 
“is merely a recording in writing of what 
had been the common intention of the parties 
in -bheir discussions and negotiations, with 
a stipulation, apparently for the first time 
for a period of two years. But in view of 
the numerous forms of hire-purchase trans- 
actions, and the multiplicity of terms and 
details which they involve, the plaintiffs 
are faced with what appears to me to be 
a fatal alternative, viz., either (1) this term 
of the alleged contract is quite uncertain as 
to its meaning, and prevents the existence of 
an enforceable contract; or (2) the terms 
leaves essential contractural provisions for 
further negotiations between the parties, 
with the same result.” The House accord. 
ingly held that no action lay for damages 
for breach of contract. 

This case provides an interesting and, it 
need hardly be said, important example of 
the application to hire-purchase agreements 
of the general principles discussed earlier 
in the present article —L,. T. 


’ e 


Extracts from Contemporaries. 
- Schoolmasters’ Duties 


Of course, schoolmasters owe some duty 
to their scholars to keep them free from 
danger. Even if tne immediate cause of 
a boy’s accident is his mischievous act, yet if 
leaves something dangerous 
about, such as phosphorus, he may have to 
answer for the injury of a mischievous bor. 
William v. Ede, (10 T.L. R. 4:) is a caso 
in point. On the other hand, it is not 
and never has been the law that a school- 
master should keep his pupils under super- 
vision during every hour of their lives. 
This is the keynote tothe admirable judg- 
ment of Hilbery, J., in Réwsthorne v. Ottley, 
etc. (1937, 3 AL E. R., at p. 905). That was 
the caseeot a boy injured by jumping on 
toa coke-carrying lorry on a playground. 
The schoolmaster had an easy victory. Last 
week we had in the Court of Appeal the 
case of schoolboys “ragging” while they 
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were out weeding for a farmer (Times, July 
9). One of them threw a clod of earth at 
another, which missed the objective but 
struck another boy and put out his eye. 
On this ground a Judge of Assize, well 
known not only for his learning but for 
his kindness of heart, awarded the boy 
heavy damages against the schoolmaster on 
the ground of insufficient supervision. The 
Court of Appeal allowed the schsolmaster’s 
appeal with little hesitation. If anybody 
hads è duty to watch over the boys at work 
it was, perhaps, the farmer whom they were 
helping, but he was not sued. An old 
friend of ours once described to us the 
schoolmaster’s task as “herding fleas in a 
sieve.’ It was not an inept description— 
certainly if a case like this could succeed, 


The Schoolboy’s Risks. 
We have cited two of the lbading cases, 
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but should not omit a reference to the de- 
cision of the Court of °Appea? in Langham 
v. Wellingborough: School, ete., (1932, 101 
TL. J. K. B. 5:3). A schoolboy inside the 
school was struck by a golf ball which had 
been -hitin from out of doors through an 
open door. A common jury absolved the 
Council of the school but found negligence 
by the schoolmaster. The Court of Appeal 
quickly absolved the schoolmaster also. You 
cannot find a master guilty for not supsrvis- 
ing unlessasa matter of law he ought to 
supervise ; and to make a master responsible 
for every flying ball in or about a play- 
ground, which may injure a schoolboy is to 
say something which the common law never 
has said and, we hope, never will say. We 
referred to the subject ourselves eighteen 
months ago (68 Law Journ. 346) and ven- 
tured to quote some trenchani remarks made 


by Avory, J., on the absurdity of holding’ 


schoolmasters liable for various kinds of 
accidents. They will be found in Jones y. 
L.C. C. (1932, 48 T. L R. 577) and should 
be consulted when required.—L. J. 


A Deaf and Dumb Prisonor 

The trial of a deaf mute almost always 
leaves a feeling of uneasiness in the minds 
of those who have been present, because 
of doubts whether the accused has really 
understood all that has taken place, and has 
been able to convey all he would have 
wished to say if he had had the gift of 
speech and hearing. Those who work 
among the deaf and dumb testify that many 
of them aze quite intelligent, and those who 
can read, write and use the deaf and dumb 
alphabet seem to understand and express 


themselves adequately. 
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Those who have never learnt to read and 
write and who cannot NG taught, must, it 
would seem,remain at aYow level of under- 
standing. A deaf and dumb man 68 years 


of age, appeared in a petty sessional court 
recently, and was sentenced to 4 months’ 


imprisonment for stealing. git was stated’ 
' that he could neither read ‘nor write, and 


that he could not understand . the deaf and 


dumb alphabet, so everything was explained 6 


to him in pantémime. The pantomime of 
the deaf and dumb is undoubtedly expiassixe 


and capable of astonishing range, but ite- 
must be difficult to explain by” pantomithé « 


that a person has aright to trial by jury, or 
that larceny involves a particular intent. ` 

In the case to which we refer, the facts 
certainly suggested that the defendant must 
have known he was doing wrong, and as he 
had been sent to prison five times before 
for stealing, he must have known the pro- 
bable consequences of his actions. Never- 
theless, if he has been deaf and dumb from 
birth, has never learnt to read and has 
never understood the deaf and dumb 
alphabet, but has had to rely upon sign 
language all his life, his idea about the 
nature and quality of his acts must, one 
would suppose, be very vague and imperfect, 
He was described as an inmate of a home 
for the deaf and dumb, and his history 
suggests that there are dangers in his walks 
abroad, though it might be hard on him to 
shut him up permanently. 


= 


Prison may be the only place to which a° 


court can send him, but ib, must be some. 
thing of a problem for the prison authorities 
to know what to do with him or how to 
influence him.~ J. P. 


Wit & Humour. 


. This Modern Age. Mother: “You know, 
darling, Ruth is fifteen years old now—so 
to-day I had a frank talk with her about the 
facts of life ” ; 
“Father: “Well, did you learn anything ?” 
— Case and Comment. 
-Read This One Aloud. Some yeafsago 
there was a certain man named Ammi who 


b 


was addicted to the habit of imbibing too 
freely of the cup that cheers. One night he 
came home in his customary inebriated 
state, and the following soliloquy ensued : 

“Am I Ammi, or am I not Ammi ? If Iam 
not Ammi, who the hell am I ?”—Case and 
Comment. i 
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i OCCUPIERS’ LIABILITY FOR ANIMALS 


a, The recent case of Gould v. McAuliffe 
(ante, pp. 220 and 284; 57 Fimes L. Rep. 369 
-and #68) is concerned with the question of 
: fhe relation between two well-known bodies 
e eo rules of civil liability, that governing the 
liability of the occupier of premises towards 
persons thereon and that concerned with the 
liabiltiy of an owner of an animal towards 
persons injured thereby. What is the posi- 
tion of an invitee, a licensee, and a trespasser 
who is attacked by an animal belonging to 
the occupier of the land? The authorities 
are. not comprehensive. The question also 
arose, though it was not necessary to answer 
it, in Lee v. Walkers ((1939) 162 L. T. 
Rep. 89). 
(1) TRESPASSERS . 

In Gould|v. McAuliffe the plaintiff who 
was attacked by the defendant’s dog while 
ou his landjwas a trespasser at the time. The 
occupier hasa duty, when he knows of the 

` presence of the trespasser, not intentionally 
to injure the trespasser or carelessly alter 
the conditions of his land so as to injure him. 
‘Further, it seems that he must not inten- 
tionally injure the trespasser by creating 
sources of danger which are not merely deter- 
rent to trespassers, such as a spiked or 
glass-studded wall, but which are intended 
to cause unnecessary harm, Clearly, to 
keep a dog which is not known to be vicious 
is a deterrent dangereand a trespasser can- 
not recover. And if the trespasser is a 
felon, such as a burglar, he canno’ complain 
even if the dog is known to be vicious, for 
the law recognises the right to employ more 
dangerous methods than vicious animals for 
the protection of a dwelling-house. Where the 
trespasser is not a felon the position is more 
uncertain. In Gould v. McAuliffe the plain- 
tiff was not a felon and the defendant knew 
that his dog:was vicious. Some expressions 
of Bayley, J. in Ilott v. Wilkes ( (1820) 3 B. 
& Ald. 304, 313) suggest that in such a case 
a warning must be given of the presence of 
the animal : he said that the occupier would 
“got bee liable if he had given notice of the 
vicious dog to the trespasser. But this dictum 
‘is contradicted by the assumption made by 
Tindal, C. J., in Sareh v. Blackburn ( (1830) 
4 C. & P. 297). And now Singleton, J., has 
explained that the House of Lords in Lowery 
7 196—J. 8 
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v. Walker (103 L. T. Rep. 674 5 (1911) A. 
C. 12) would have assumed that on such 
facts a trespasser could not have recovered 
(Gould v. McAuliffe, at p. 372 of Times L. 
Rep.) Nevertheless, the plaintiff in this 
case did recover because of an additional 
factor. 

The plaintiff went to a public-house to 
meet her husband and, while waiting for 
him, had occasion to look for a lavatory. Sae 
did not inquige where she could find one, 
but went to a garden at the side of the 
public house: some years before, there had 
been a lavatory there to the plaintiff s know- 
ledge but it had been removed since. She 
therefore went on through .an open gate at 
the other side of the garden and a yard or 
two beyond the gate she was attackad by 
the publican’s dog, he knowing it to be 
vicious with regard to human beings. As 
an intending customer, it was found that 
the plaintiff was invited by the defendant 
to enter the garden which was regularly 
used by customers but there was no in- 
vitation to go through the gate which led 
to the private part of the premises. As he 
reporter says that “a detailed report of the 
case On appeal is unnecessary,” we must 
rely on the judgment at first instance. In 
the words of Singleton, J., “in fact the 
nature of the premises was such that anyone 
might well think that the invitation extend- 
ed further, and the plaintiff did so.” At the 
same time, there is no doubt that she was a 
trespasser when attacked by the dog for a 
trespass is a fact of the law of property 
anal no reasonable assumption of permis- 
sion to enter on another “mans land 
will prevent a person from being a tres- 
passer. The judgment brings out the fact 
that the plaintiffs injury was not caused 
by ‘her negligence: ‘I do not think that she 
was guilty ofany negligence whatever. It 
was not want of due care on her part to go 
through that gate and to enter the yard, 
She was not bound to look and&See whether 
there was a dangerous dog in the yard or 
not.’ The ĉase was not argged on the basis 
of scienter apparently becaNse it was as-, 
suined that the scienter actiof is not wail. 
able to a trespasser, Snyhas in the case of 
a dog; as stated above, blis is probably the 
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right view though the point Bas not actually 
been decided. . a 

The ratio decidendi is the’ defendant's 
negligence. It seems odd that a trespasser 
should recover on this ground in view of 
his limited protection compared to that ex- 
tended to an invitee and licensee under the 
principle of Indermaur v. Dames (16 L.T 
Rep. 293; L. R.1 C. P. 274); but on the 
facts thesdefendant ought to have anticipat- 
ed his presence because a reasonable per- 
son lawfully in the garden would turn him- 
self into a trespasser by going through the 
gate. As Singleton, J., says, a publican 
“who has a dangerous dog ought to take 
steps to see that that dog is kept away from 
customers of his inn behaving reasonably... 
any reasonable man occupying these pre- 
mises as licensee would know that someone 
might easily wander from the garden 
through that gate’; “the defendant failed in 
his duty in not taking care to see that the 
dog was kept away from people who were 
using the premises without negligence. I 
think that in that way he failed in his duty.” 
It is, of course, not new law that the owner 
of an animal may become liable in the 
general law of negligence apart from the 
scienter action. Aldham v. United Dairies 
(162 L. T. Rep. 71; (1940) 1 K. B. 507) is 
now the leading authority on this point. But 
itis new that the very limited duty owed 
to a trespasser, even, according to the better 
opinion which was accepted in Gould v. 
McAuliffe, in respect of dangerous animals, 
should be supplemented by the general law 
of negligence. It is usually assumed that the 
liability of an occupier is comprehended 
under the special rules relating to the three 
classes of invitees, licensees and trespassers : 
this classification may be rather artificial 
but it has the merit of laying down more 
definite rules in particular circumstances 
than the general law of negligence seems 
capable of producing. But Gould v. 
McAuliffe has blurred this classificationy As 
a result of this decision, there is a special 
duty of care owed toa trespasser who has 
become such through encroaching beyond 
the area to which he was invited if in fact 
he reasonably thought the invitation covgred 
the additional ground: there is debatable 
territory in which the invitee who has 
strictly become a trespasser may be pro- 
tected by the law of negligence even in the 
case of an Nattack by ananimal. The deci- 
sion does not ,;pply to a persgn who begins 
as well as epf his stayon the defendant’s 


land as a tfespasser, as appears from the 


-siFess which\Singlefon, J., lays on the fact 


that the plaittiff was a customer at the inn 
and therefore an tnvitee initially. | 
It is net surprising to find Singleton, J., 
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saying: ‘This is a very difficult case and I ° 


confess that from time to time during the 
course of the argument my mind has shifted 
on the matter.” It is th@refore to be hoped 
that the judgments of the Court,of Apppal 
will be made available. EN 
(2) INVITEES. 

The duty which an occupi 
invitee under the” rule in 


r owes to an 
ndermaur vV. 


Dames is to use ‘reasonable care to prevent. 
damage from unusual danger, of which he |. 


knews or ought’to know. The owner of ar 
animal. if scienter is present, is Nable- 


even if he takes reasonable care to prevent F 
injury to the plaintiff. , The scienter liabilitye , 


is therefore the more stringent cf the two. 
If the plaintiff who is injured by the de- 
fendant’s animal isan iifvitge on his land 
the action may be based on the scventer 
doctrine and the Indermaur v. Dames ignor- 
ed, e. g., Marlor v. Bali ((1900) 16 Times, 
L. Rep. 239) and Miller v. Kimbray ((1867) 
16 1. T. Rep. 360). : 

If scienter is not present the defendant 
will not be Hable simply as owner of the 
animal, for the action does not cover vicious 
propensities of which he ought to know. But 
the plaintiff may recover under Indermaur 
v. Dames. At least, this was taken to be the 
law in Clinton v. Lyons (106 L. T. Rep. 988 ; 
(1912) 3 K. B. 198). The plaintiff as a 


customer in the defendant's teashop was an” 


invitee therein; she was injured by a cat 
which had kittens. She would have recover- 
ed as an invitee had not the damage been 
held to be tooremote. In Lee v. Walkers 
((1939) 162 L. T. Rep. 89) fhe plaintiff, a 
small boy who entered *the defendant's res- 
taurant, was on the facts not an invitee for 
he proceeded beyond the public part of the 
premises toa room where he had no right 
to be In that room he found a dog which 
was eating a meal and he tried to induce 
the dog to play with him, finally putting 
his arm round the dog which bit him. The 
action failed even on the assumption that 
the defendant had knowledge of the vicious 
propensity of the dog, because the plaintiff's 
injuries were the result of his own act in 
interfering with it, not of the defendant’s 
failure to keep the dog under control. It 
was argued that the plaintiff could rely on 
the duty owed to an invitee but it was held 
that although no particular objection was 
taken to the boy’s going into the room he 
was not invited there. Wrottesley, J., quoted 
with approval the words of Lord Dunedyr 
in Robert Addie and Sons (Collieries) 
Limited v. Dumbreck (140 L. T. Rep. 650; 
(1929) A. C. 358) : “It is permission that must 
be proved, not tolerance.” 

(3) LIOENSEES 


- 047s 


The occupier has the duty of arning of < 
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” concealed danger§ of which hê knows, and 
some cases suggest that the duty may be. 
higher than one @f warning. | The duty in 

the scienter ae is more séringent as a 
Warning of the animals presence or habits 

is notdefence. If the plaintif who is in- 

¢ fared tht animal is,a licensee at the 
“time if is doQbtful whether the defendant 
gan rely onthe fact that he gave a warn- 

~ ‘ing’ -of its presence although a warning of 
AA oiher dangers on tke land is sufficient. The 
ase of Lowery v. Walker (sup) is not 
“decKive because their Lordships were not 
“e agreed on the true pMaciple on which the 
e ° #efendant "was held liable. The occupier of 
a field placed therein a horse which he knew 

to be savage fawards human beings. Mem- 
bers of the Bis used the field as a snort 

cut with the tacit permission of the defen- 
dakt ; they were therefor@hkis licensees. The 
plaintiff was savaged by the horse Ynd was 

. allowed to recover damages Lord Shaw of 
Duhferniline took the ground of scienter and 
Lord Atkinson, it seems, that of general 
negligence. On the other hand, Lord 
Loreburn and Lord Halsbury mentioned the 


JOURNAL h 


absence of a warning as though this absence 
were materjal : ‘ip would be.material if the 
plaintiff had bégn‘an ordinary licensee suing 
In respect of some concealed danger on the 
land itself but it would be immaterial in the 
scienter action. That Lord Shaw’s view is 
the right one is perhaps supporte l by the 
consideration that there has been a number 
of successful scienter actions in which the 
plaintiff was an invitee and thd? ordinary 
principles of scienter were treated as being 
applicable ; but in nome of these cases was 
adequate warning given so that the point 
did not arise for solution. If the liability 
‘a an owner of an animal is completely 
uperseded by the liability of an cecupier of 
land where a licensee is concerned all kinds 
of difficulties will arise about giving a warn- 
ing of the animal’s presence. A warning of 
a bull, ina field does little to reduce the 
danger to a lictnsee who still wishes to cross 
the field. A warning ofa concealed and 
fixed danger in the ground will enable a 
licensee to walk round it but no such avoid- 
ing action can be taken in the caseof a 
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ADMISSIBILITY OF CONFESSIONS BY DISCLOSURE OF DOCUMENTS, 


s An unusual application of the rule as to 
~ the inadmissibility of confessions obtained 
“by means of threats or inducements occur- 
red in the recent case of R. v. Barker on 8th 
July in the Court of Orjminal Appeal (57 T. 

L. R. 627). l 
o The appellant, a chartered accountant, and 

_ tone of his clients h4 been convicted of con- 
q Spiracy to chess &hd defraud the revenue of 
sums due in respect of income-tax, supertax 
and surtax, and also of preparing and de- 
æ livering a false statement of accounts for the 

purposes of the Inland Revenue with intent 
z to défraud. They had, been sentenced to 
twelve months’ and six months’ imprison- 
ment respectively. 

The appellant had been employed by nis 
client to make his returns for income-tax pur- 
poses. In 1937 the Commissioners of Inland 
Revenne ordered the client to produce books 
and documents, additional assessments hav- 
ing been made on him in respeci of certain 
years. 

In December, 1937, the appellant wrote a 
letter to the Commissioners enclosing certain 
schedules which‘ showéd irregularities ex- 
‘tending over a number of years and failure 
<4 disclasé a sum of about £7,000. 

At an interview on 31st December, 1937, 
between two representatives of the Commis- 
moners of Inland Revenue and the two ac- 
cùsed there was read to the accused and 
handed tg both of them an extract from 

. certain questions $nd answers in Parliament 
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which appeared in Hansard’s Parliamenbary 
Debates of 19th July, 1923. The gist of the 
extract was that, if the taxpayer takes the 
initiative and voluntarily discloses the fact 
of the past frauds and their full extent and 
is also prepared to facilitate investigation 
and to furnish full evidence (including not 
only the business books and records but 
also private bank books), as may be requir- 
ed on behalf ofthe board as to the amount 
of the correct liability, the board will not 
institute criminal proceedings but will ac- 
cept a pecuniary settlement. 

After the reading of this extract the two 
accused produced to the representatives of 
the Inland Revenue two ledgers which had 
been fraudulently hrought into existence 
for#the purpose of misleading the Inland 
Ravenue autnorities into thinking that the 
total amouXt of the irregularities was £7,000. 
The total anfOunt was in fact £10,100. At 
a later interview, the authorities not being 
salisNed, two further ledgers were prøduced, 
and, later on, the appellant produee# his own 
private and personal or working papers 
which made apparent the full uafire of the 
fraud and thatthe ledgers proffuded at the 
Interview on 3lst Decembewgvere incomplete. 

At a lateMinterview th& extract from 
Hansard was agaitre:d to t 
the Inland Revenue authoriti 
that even then full dis®losimefiray not made 
as there were two building ie 
which were not divulged, The regult of the 
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accused but » 


"is 


JOURNAL 196149, < 
12, in whichUave, J., saigl that the lawoft ° 


England was that in ordéi to be admissible, 
a confession must be free x voluntary. “LEY 
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interview was, however, a dis¥losure by let 
ter thah the full amountol the irregularly 
ties was 810,400. | ge oe : 
5 At the trial the judge hel that the decu- 
ments produced after the interview of lst 
December, 1937, were admissible in evl- 
dence against the accountant, who was un- 
represented by counsel. The client's coun- 
sel produced in the course of the client’s 
ee NGA certain documents written 
by the accountant, which but for the cross- 
examination would not have been used in 
evidence by the prosecution. 


it progeels fiom remorseYand a desire to 
make reparation for the crime,it is admig- 
sible. If it flows from hope cx fe'yr, aN. 
by a person in authority, it is inaølmigsible*.*. | 
If these prihciples 4nd the pis {N ihem 
are, as it seems, impossible t8 ‘doubt, well 
founded, taney afford to magistrates a simple « , 
test by which the admigsilility ofa confes- p 
sion may be decid: They have to ask, Ts gh 
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In the Court of Criminal Appeal, Tucker, 
J., dismissed ` the contention that the docue- 
ments produced by the clrent under cross! 
examination could not be evidence against 
the accountant, as they were written by the 
accountant. 

On behalf of the appellant the case of 
R. v. Cason, 14 Aun. Tax. Case 471, was cited, 
in which it was held that a document brought 
into existence asthe result of reading to 
the defendant the same extract from Han- 
sard as was read inthe present case was 
not admissible as evidence as it was a con- 
fession procured by means of an induce- 
ment. 

Eor the Crown this case was distinguished 
on the ground that the documents in ques- 
tion were not brought into existence in the 
present case, but were always in existence 
and were receivable in evidence apart from 
any confession. He cited the following 
statement from Archbolcd’s “Criminal Plead- 
ing” (thirtieth ed) ab at p. 402: “Although 
a confession for the above or any other 
reasons may not be receivable in evidence, 


. yet any discovery that takes place in con- 


sequence of such confession, or any act done 
by the defendant, if it is confirmed by the 
finding of the property, will he admitted.” 
Tucker, J., said that the court did not 
question that this was the law, nut that 
having regard to the fact that the extract 
from Hansard expressly related to the pro- 
duction of business books and records “‘if as 
a result of the inducement or threat whieh 
is contained and implicit in tng fie such 
documents are in fact produced by the per- 
son Om persons to whom the inducemegt or 
promis\\is héld out, the documents s4 pto- 
dueed stind on precisely the same footing 
as any ortlor written confession which may 
be brougfXinto existence as the result of the 
inducement*or promise.” The court held 
that the promp was intendgd| to apply to 
the appellanifas well agSis client, and the 
December and the 





` laden prodficed on 31 
Sorking palers.ct fhe accountant were in- 






was free and™Volunf\ry?—that is, ‘Was it 


preceded by any inducement to make a states e , 


ment held out by a person in authority?” Lf 
so, and the inducement has nof clearly bega 
removed before the alate eid was made, 
evidence of the statement is inadmissible.” 

There is abunda but rather old autho- 
rity fowihe propos-tion that facts the know- 
ledge of which has been obtained by inad- 
inistible confessions may be proved on pe- 
half of the prosecution (R v. Warickshell 
(1783), 1 Leach 263, and R. v. Butcher, 1 
Leach, 265a). In R.v. Griffin (1809), Russ. 
& Ry. 151, a prisoner, after being told by 
the prosecutor that it would be better for 
him to confess, brought him a guinea and a 
£5 note. He had been charged with stealing 
a guinea and two promissory notes. This 
was held to be admissible in evidence. 

On the other hand in R. v. Jenkins (1822), 
Russ. & Ry. 492, it was held that evidence 
of any act done by a prisoner towards dis- 


# it proved affirmatively that the con fesgiong ++” 


covering the property\was inadmissible if it je 


was done in consuquenctegf an improperly*' 


obtained confession, unless tt property was 
actually obtained thereby. ` 


K 


The Court of Criminal Appeal has, in i 


efect, made law by holding that where the 
inducement is direzted towards the produc. 
tion of documents, the production of docu- 
ments stands on the same footing asa con- 
fession. The Crown’s p2sition inthis matter 
is one of difficulty, and the present decision, 
though unimpeachable in law, does not tend 
to make the Crown’s position simpler. Even 
in procee lings for penalties under tite . In- 
come Tax Act, 1918, which are not criminal 
proceedings (R. v. Haussman (1909), 73 J. 
P. 516), the case may ba stayed oa proof to 
the satisfaction of the General Commissioners 
that no fraud or evasion was intended 
(Income Tax Act, 1918, s. 140 (3)). When 
there is p.ssibility of the institution of eri- 


minal proceedings, there is an a™fartidgg? ~ 


case that the Crown should definitely decide 
whether there is going to be a prosecution, or 
not, and if there is any any pogsibility 


~ atimissikt& e conviction was quashed. of a prosecution, the Crown should offer no 
The leading authority on the admissibility inducement of any sort in oxe Bang fos the ẹ 
of cunfegftons is R. v, Thompson (1893]2Q. B. disclosure of documents.—S, J. S Ti 
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